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EXPABTE  TULLY. 

[4  AW¥iWiii»,  290.] 

A  Law  Dmlabiho  ths  Fokfjettubb  of  ths  Salabt  or  a  Juimb  for  » 
&dliire  to  perlorm  his  duties,  is  tmconstitatiQiial,  m  being  tn  indinot  a*- 
tempt  by  the  legislAtore  to  assume  a  oontrol  over  the  Mlaries  of  tba 
Jiidgea. 

tiAKDAMUB.    The  opinion  states  the  case. 

Hempetead,  for  the  relator. 

£.  W.  Johnson,  aUomey^eneral,  contra. 

Bj  Court,  Diokihson,  J.    This  is  an  application  in  behalf  of 

one  of  the  circnit  judges  of  the  state,  to  this  oonrt,  for  a  writ 

of  mandamns  upon  the  auditor  of  public  accounts,  requiring 

him  to  issue  his  warrant  upon  the  treasurer  for  the  amount 

claimed  to  be  due  the  applicant,  as  a  part  of  the  salaiy  of  his 

office.     The  auditor  has  responded  to  the  role  entered;  and  the 

facts  he  states  show  condusiyely  that,  at  the  time  the  salary  is 

claimed  to  have  been  due  from  the  state  to  the  judge,  for  his 

services  in  office,  there  was  in  the  treasury  a  sufficient  amount 

of  money  appropriated  by  law  to  pay  the  circuit  judges,  but 

that  the  money  then  in  the  treasury  has  been  since  expended 

for  other  purx>oses,  and  that  there  is  not  now  any  appropriation 

by  law,  imezpended,  for  the  payment  of  salaries  due  the  former 

judges  of  the  circuit  court 

Upon  this  state  of  &ct,  the  question  arises,  whether  the  act 
▲k.  ]>TC.  ToL.  xnnn-8 
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of  the  legislature,  approved  March  3, 1838,  is  repugnant  to  the 
eighth  section  of  the  sixth  article  of  the  constitution.  The 
words  of  the  act  are,  "  that,  if  any  judge  of  the  circuit  court 
shall  fail  to  hold  his  court  in  any  of  his  counties,  at  such 
time  as  is  required  by  law,  such  judge  shall  forfeit  and  pay  to 
the  state,  the  sum  of  one  hundred  and  fifty  dollars/'  The  act 
further  makes  it  the  duty  of  the  clerk  of  the  circuit  court  of  the 
county  in  which  such  failure  may  have  happened,  to  certify  the 
same  to  the  auditor  of  public  accounts:  and  if  the  judge  can 
not  satisfy  the  auditor,  by  conclusive  testimony,  that  it  was  im- 
possible for  him  to  hold  such  court,  then  it  is  made  the  duty  of 
the  auditor  to  deduct  the  penalty  from  the  salary  of  the  judge: 
Bev.  St.,  c.  42,  sec.  1.  The  clause  of  the  constitution  before 
referred  to,  declares,  that  '*  the  judges  of  the  supreme  and  cir- 
cuit courts  shall,  at  stated  times,  receive  a  compensation  for 
their  services,  to  be  ascertained  by  law,  which  shall  not  be 
diminished  during  the  time  for  which  they  are  elected.  Thej 
shall  not  be  allowed  any  fees  or  perquisites  of  ofiSce,  nor  hold 
any  other  office  of  trust  or  profit  under  this  state  or  the  United 
States." 

A  comparison  of  the  act  with  the  constitution,  conclusively 
setUes  this  question,  which,  to  our  minds,  is  of  easy  solution. 
The  object  and  design  of  the  constitution  are,  to  place  the  judi- 
cial department  above  all  unwarrantable  interference  on  the  part 
of  the  legislature,  except  in  the  mode  and  manner  pointed  out 
in  the  instrument,  and  to  separate  these  two  departments  from 
each  other,  except  so  far  as  their  action  was  deemed  necessary 
and  proper:  and  this  remark  holds  equally  good  as  to  the  execu- 
tive department.  This  court  has  so  repeatedly  said,  that  the 
three  political  departments  were  each  and  all  supreme,  within 
their  peculiar  and  constitutional  jurisdictions,  that  we  deem  it 
unnecessaxy  to  add  anything  more  upon  that  branch  of  the  sub- 
ject. To  question  or  deny  this  great  conservative  principle  of 
constitutional  liberty,  is  to  impeach  the  right  of  self-government 
itself,  and  to  destroy  the  only  means  given,  under  our  political 
system,  by  which  that  invaluable  blessing  can  be  secured  and 
maintained.  The  constitution  has  wisely  guarded  against  the 
encroachment  of  any  of  the  departments  upon  its  co-ordinate 
branches;  and  it  has  treated  their  unwarrantable  invasions  as 
an  infnustion  of  the  sovereign  will  of  the  people,  as  expressed 
in  the  instrument,  and,  consequently,  has  adjudged  them  to  be 
utterly  void. 

Eadi  and  all  of  the  departments  of  govenunent  aie  directly 
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responsible  to  the  people,  and  amenable  to  them  in  the  mode 
and  manner  pointed  ontlby  the  constitution  and  the  laws;  and 
thej  are  amenable  in  that  way  alone.  The  legislative,  through 
the  agency  of  the  elective  franchise,  and  the  rules  prescribed  by 
iiself  for  the  government  of  its  proceedings;  the  executive,  by 
the  right  of  suffrage,  and  by  impeachment  for  gross  misconduct 
and  corruption,  for  maladministration  in  office;  the  judiciary, 
by  the  election  of  the  legislature,  for  a  term  of  years,  and  by 
address  or  impeachment  for  gross  misconduct  and  corruption 
in  office.  In  order  to  render  the  judiciary  independent  of  the 
other  two  departments,  the  convention  has  declared,  that  they 
fihall,  at  stated  times,  receive  a  compensation  for  their  services, 
to  be  fixed  by  law,  and  which  shall  not  be  diminished  during 
the  time  for  which  they  are  elected.  They  are  not  allowed  to 
take  any  other  fees  or  {)erquisites,  or  to  hold  any  other  office  of 
trust  or  profit.  For  the  term  they  are  elected,  the  compensa- 
tion for  their  services  can  not  be  diminished  by  the  legislature, 
for  such  are  the  express  words  of  the  constitution,  and  its  ii>- 
junction  must  be  respected  and  obeyed.  This  negative  declara- 
tion leaves  the  legislature,  however,  full  power  to  increase  their 
salaries,  but,  when  they  are  once  fixed  by  law,  they  can  not 
again  be  diminished,  either  directiy  or  indirectly,  so  far  as  re- 
spects the  officer,  for  the  period  of  his  election.  Before  or  after 
his  election,  the  legislature  may  fix  the  amount  of  his  compensa- 
tion; but,  as  soon  as  it  becomes  fixed,  at  that  moment  the  com- 
pensation becomes  a  vested  and  constitutional  right,  appertain- 
ing  and  belonging  to  the  office,  and  it  can  not  be  divested,  or  in 
any  manner  weakened  or  destroyed,  during  the  term  for  which 
the  judge  holds  his  commission. 

The  true  object  and  design  of  this  clause  in  the  constitu* 
tion  were,  to  make  the  judicial  department  independent  of  the 
legislature,  so  far  as  the  compensation  or  salary  of  the  judges 
was  concerned,  after  they  had  prescribed  the  amount  to  be  paid 
them  for  their  services.  The  convention  well  knew  that  the  ju- 
diciary was  the  weakest  of  all  the  departments  of  government, 
and  most  liable  to  attacks  from  the  other  departments.  They, 
therefore,  guarded  it  with  watchfulness  and  wisdom,  so  far  at 
least  as  the  independence  of  their  salary  was  concerned,  from  all 
unwarrantable  interference  whatever.  If  the  power  were  given 
to  the  legislature  over  the  salaries  of  the  judges,  then  they  were 
fully  aware  that  the  poptilar  branch  of  the  government,  in  times 
of  political  commotion  and  high  excitement,  could  readily  bend 
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the  judiciary  into  mere  instrozaents  of  its  "will,  and  thus  com- 
pletely destroy  its  independence,  or  drive  or  degrade  the  judges 
from  the  bench,  by  leaving  them  merely  a  nominal  compensa- 
tion. 

The  judiciary  would  then  prove  no  safeguard  or  barrier  for 
the  defense  of  public  liberty,  nor  would  it  be  a  shield  or  asylum 
to  protect  and  uphold  the  rights  and  franchises  of  the  people. 
So  far  from  answering  these  great  and  invaluable  purposes,  if 
their  salaries  were  exclusively  under  the  control  of  legislation, 
the  will  of  the  legislature  would  then  in  effect  be  supreme. 
Under  our  system,  the  executive  is  clothed  with  but  little  au- 
thority; and,  if  the  courts  could  be  disgraced,  and  rendered 
imbecile  by  the  reduction  of  their  salaries,  or  molded  to  suit 
their  wishes  and  designs,  then  the  judiciary  would  have  no 
higher  office  or  duties  to  perform  than  simply  to  register  the 
mandates  and  edicts  of  the  legislature.  How,  then,  could  the 
judges  declare  the  will  of  the  legislature,  or  rightly  interpret 
the  laws,  so  as  to  make  their  decrees  and  judgments  living  mon- 
uments of  truth  and  justice  to  their  own  age,  and  bequeath 
them,  as  a  rich  and  invaluable  legacy,  to  posterity,  around 
which  the  friends  of  liberty  could  rally,  and  to  which  tiiey  might 
cling,  with  hope  and  confidence,  in  the  worst  of  times,  and  find 
shelter  and  protection  against  the  encroachments  of  ambition 
and  tyranny.  Hence,  the  convention  has  thought  proper  to 
place  the  salary  of  the  judges  out  of  the  reach  of  the  legis- 
lature, and  to  take  away  all  temptation  to  assail  their  indepen- 
dence through  the  means  of  their  subsistence. 

All  experience  proves,  that  power  over  a  man's  subsistence 
amounts  but  too  frequently  to  a  power  over  his  will.  If  the 
judges  fail  to  do  their  duty,  they  are  liable  to  removal  by  address 
or  impeachment.  The  constitution  forbids  their  salary  being 
taken  from  them,  or  reduced  in  its  amount.  The  legislature  can 
not  effect,  indirectly,*  what  it  is  forbidden  to  do  directly.  It 
is  certainly  a  clear  proposition,  that  the  legislature  can  not  de- 
clare that  the  salary  of  the  judges,  upon  a  failure  to  discharge 
their  duties,  shall  be  forfeited  to  the  state.  To  allow  them  to  do 
that,  necessarily  makes  them  the  judges  of  what  should  consti- 
tute a  forfeiture;  and  that  would  indirectly  place  in  their  hands 
the  power  to  lessen,  or  entirely  take  away,  their  salary,  during 
the  term  for  which  they  are  elected,  which  is  clearly  and  point- 
edly inhibited  by  the  constitution.  The  salaries  of  the  judges 
of  the  supreme  and  circuit  courts  stand  upon  the  same  ground, 
and  the  legislature  can  no  more  touch  the  salary  of  the  one  tliftn 
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of  {he  other.  They  are  both  fixed,  so  far  as  their  dimiaution  is 
concerned,  by  the  constitution,  and  are  inyiolate,  and  excepted 
ont  of  the  powers  of  the  legislatare.  The  act  in  question  de- 
dares,  in  express  terms,  a  penalty  against  the  circuit  judges  for 
a  failure  to  hold  a  court,  in  each  circuit,  of  a  hundred  and  fifty 
dollars,  and  makes  the  auditor  a  judge  of  the  sufficiency  of  the 
excuse,  upon  the  certificate  of  the  clerk  of  the  county,  and 
makes  it  his  duty,  if  the  judge  was  not  prevented  from  attend- 
ing his  courts  by  causes  unavoidable,  rendering  his  attendance 
impossible,  to  withhold  from  him  his  salary  for  that  amount. 
We  can  regard  this  law  in  no  other  light  than  as  an  act  of  for- 
feiture in  favor  of  the  state,  for  the  non-performance  of  a  judi- 
cial duly,  and,  for  HbaL  failure,  it  decrees  a  certain  amount  of 
the  judge's  compensation  forfeited  to  the  state. 

If  this  does  not  expressly  diminiflh  the  salary  of  the  judge, 
during  the  time  he  is  in  office,  by  indirect,  yet  effectual  means, 
then  we  are  sure  language  can  not  give  the  power.  To  our 
minds,  the  act  is  a  clear  and  palpable  violation  of  the  constitu- 
tion. It  is  a  direct  and  dangerous  attack  upon  the  indepen- 
dence of  the  judiciary,  and  upon  the  freedom  and  happiness  of 
the  people,  and  in  contravention  of  their  supreme  will,  as  ex- 
pressed in  the  constitution.  We  therefore  hold  the  act  as  void, 
so  far  as  it  interferes  with  the  salary  of  the  circuit  judges.  But 
as,  from  the  return  of  the  auditor,  it  appears  that  there  is  no 
appropriation  to  meet  the  amount  claimed;  and,  as  the  consti- 
tution prohibits  any  money  to  be  drawn  from  the  treasury  but 
in  consequence  of  an  appropriation  by  law.  Const,  sec.  4,  art.  6; 

Bule  discharged; 


Engles  V.  Engles. 

[4  Abk*TIII*1.  286.] 

A  Power  in  a  CsEDrroB  to  Ssll  his  Debtob's  Land  in  order  to  obtain 
fands  wherewith  to  pay  the  indebtedness  due  to  himself,  must  be  exer- 
cised by  a  sale  of  the  land  to  third  persons.  The  creditor  will  not  be 
jostified  in  taking  from  hi»  debtor's  trosteea  deed  to  himself  of  the  land. 

No  LiKN  Exists  in  Fator  of  a  Partner  Purchasing  Partnership  Keal 
Estate,  to  secare  to  him  the  excess  over  his  share  of  the  purchase  money 
that  he  may  have  paid  therefor. 

Bill  in  equity.  In  1835  Heniy  A.  and  William  Engles  pur- 
chased from  Seamans,  for  two  hundred  and  sixty  dollars,  a  tract 
of  land,  the  title  whereto  is  now  in  controversy.  Of  the  pur- 
chase money  one  hundred  dollars  appears  to  have  been  paid  by 
William,  and  one  hundred  and  sixty  dollars  by  Heniy  Engles. 
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At  the  time  of  the  sale  Seamans  gave  his  bond  for  title.  Wil- 
liam Engles  soon  after  left  the  state;  while  absent  he  wrote  to 
Henry  Engles,  directing  him  to  sell  the  land  for  what  it  would 
bring,  and  to  pay  himself  from  the  proceeds  the  amount  which 
was  due  to  him  by  said  William.  Upon  receipt  of  this  letter 
Henry  Engles  obtained  Seamans  to  execute  a  deed  of  the  land 
directly  to  himself.  The  other  facts  of  the  case  appear  from  the 
opinion.  The  defendant,  Henry  A.  Engles,  appeeJed  from  the 
decree  below. 

Fowler,  for  the  appellant. 

JD.  Walker,  contra. 

By  Court,  Digkznson,  J.  The  main  point  in  this  case  to  be 
decided  is,  had  Heniy  A.  Engles  and  William  Seamans  a  right 
to  cancel  and  deliver  up  the  agreement  to  convey  a  certain  tract 
of  land,  executed  by  Seamans  to  Henry  A.  and  William  Engles, 
jointly,  and  substitute  a  deed  in  fee  to  Heniy  alone,  in  lieu 
thereof? 

This  question  presents  no  difficulty  whatever.  The  facts  upon 
the  record  clearly  establish  that  the  agreement  made  by  Sea- 
mans with  Heniy  A.  and  William  Engles,  to  convey  a  certain 
tract  or  parcel  of  land,  was  given  to  them  jointly,  and  the  pur- 
chase money  was  paid  by  them  both,  Henry  paying  one  hundred 
dollars,  and  William  one  hundred  dollars.  Shortly  after  the 
agreement  of  the  parties,  William  removed  beyond  the  jurisdic- 
tion of  this  state,  and,  during  his  absence,  Henry  and  Seamans 
canceled  the  agreement,  and  substituted  a  deed  in  its  stead, 
leaving  out  the  name  of  William.  And  this  they  did  without 
any  authority,  either  written  or  verbal,  from  William.  It  is 
certain,  that  one  party  can  not  alter  and  cancel  a  contract,  with- 
out the  consent  and  agreement  of  the  other.  All  the  parties  to 
the  contract  must  agree  and  consent  to  the  change  or  alteration; 
and,  as  a  general  rule,  the  contract  can  only  be  dissolved  or 
canceled  by  an  instrument  of  equal  dignity  with  the  one  which 
created  it.  Henry  and  Seamans  seem  to  have  proceeded  upon 
the  ground  of  canceling  the  agreement,  and  substituting  another 
in  its  place,  in  which  William  was  excluded,  because  William 
had,  while  absent  from  the  state,  directed  Heniy  to  sell  his  in- 
terest in  the  land,  and  to  pay  himself  for  money  advanced.  This 
certainly  gave  him  no  power  or  authority  whatever  to  take  the 
deed  from  Seamans  to  himself.  If  he  possessed  any  power  at 
all,  it  only  authorized  the  sale  of  the  land  to  third  persons.  This 
proposition  seems  to  us  self-evident.     The  answer  states,  that 
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the  xespondent,  Heniy  A.  Engles,  has  moitgaged  the  land  to 
flie  Beal  Estate  bank  of  this  state,  and  therefore  the  bank  ought 
to  be  made  a  pariy  to  this  suit.  There  is  no  proof  adduced  to 
support  this  allegation,  nor  any  mortgage  exhibited;  conse- 
quently, the  bank  is  not  shown  to  have  such  an  interest  as  to 
entitle  her  to  be  made  a  pariy. 

The  chancellor  below  has  decreed,  that  the  deed  between 
Henry  A.  Engles  and  Seamans  be  canceled  and  given  up,  and 
a  deed  be  executed  by  Seamans,  in  like  terms  and  tenor  as  the 
former,  to  Henry  and  William,  jointly,  «nd  that  the  land  be 
charged  with  thirty  dollars  and  interest,  as  William's  equal  half 
of  the  purchase  money,  that  sum  being  paid  for  him,  by  Henry. 
This  latter  part  of  the  decree  we  deem  erroneous.  We  know  no 
principle  which  would  authorize  the  chancellor  to  decree,  that 
one  partner,  who  had  paid  more  of  the  purchase  money  than 
another,  should  have  a  lien  in  preference  to  other  creditors, 
for  the  excess  of  purchase  money  paid.  The  partners,  or  part 
owners,  stand  toward  each  other  in  the  relation  of  vendor  and 
vendee,  in  the  purchase  of  real  estate.  Should  one  of  the  partners 
pay  a  greater  amount  than  the  other,  to  the  vendor,  then  he  can 
charge  the  amount  against  him  as  a  simple  debt  which  the  part- 
nership owes,  or  against  him  individually,  as  the  equity  of  the 
case  wanants.  But  this  certainly  constitutes  no  lien  or  mort- 
gage upon  the  land.  In  this  particular,  therefore,  the  decree  of 
the  court  below  is  erroneous,  and  must  be  reversed,  and  in  all 
other  respects  affirmed,  and  this  cause  remanded  for  further 
proceedings. 


Sduneb  v.  Grit. 

[4  Absohab,  467.] 

A  VsHDn  OF  PSRSOHAL  Pbopsrtt  CAN  NOT  SsT  UP  Waht  ov  Titu  in 
his  vendor  in  defense  to  an  action  for  the  purchase  money,  where  he  has 
enjoyed  an  nndistorhed  possession  thereof  from  the  time  of  the  sale  to 
the  tame  at  which  the  property  ceased  to  exist  or  to  he  of  any  value,  and 
where  no  fraudulent  representations  with  regard  to  the  title  were  made 
hy  the  Tendor. 

AssuvPSiT.  Gray  sued  Sumner  for  the  price  of  two  negro 
slaves,  who  had  subsequentiy  to  the  sale  died  in  the  possession 
of  the  latter.  Sumner  attempted  to  defend  by  showing  that  the 
slaves  were  not  the  property  of  Gray,  but  were  in  his  possession 
at  the  time  of  the  sale,  in  his  character  of  guardian  of  two  in- 
fants.   The  evidence  was  excluded.    The,  jury  found  for  plaintiff. 
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VrapnaU  and  Oocke,  for  {he  plaintiff  in  exior. 

Pike  and  Baldtvin,  contra, 

Bj  Court,  Dickinson,  J. .  We  have  looked  into  the  cases  upon 
this  subject  with  much  attention,  and  can  find  none  precisely  in 
point.  The  principles,  however,  which  will  guide  us  in  this  de- 
cision, will  be  found  fullj  sustained  in  the  adjudged  common 
law  cases,  and  expressly  decided  by  the  ciyil  law.  The  vendor 
has  suffered  no  eviction  in  this  case.  He  enjoyed  the  use  and 
possession  of  the  property,  until  its  destruction.  His  title  had 
never  been  disturbed,  nor  did  he  claim  any  indemnity  for  want 
of  title  in  the  vendor,  by  action  for  a  deceit.  Upon  what  prin- 
ciple, then,  either  of  equity  or  justice,  can  he  be  permitted  ta 
question  his  vendor's  title,  after  a  providential  contingency  has 
happened,  and  deprived  him,  at  once,  of  the  enjoyment  and 
possession  of  the  property  ?  The  value  of  his  contract  depended 
upon  the  happening  of  this  contingency;  and  both  he  and  the 
vendor  took  it  into  consideration,  when  the  one  purchased,  and 
the  other  sold  and  delivered  the  property.  It  is  too  late  for  him, 
now,  to  turn  round  and  say  to  his  vendor, ''  you  had  no  title." 
A  bill  in  equity  would  not  lie  to  rescind  the  contract,  for  want 
of  title  in  the  vendor,  because  it  would  be  wholly  impossible  to 
place  him  in  the  condition  he  was  when  he  parted  with  his  prop- 
erty. Why,  then,  shall  the  vendee  not  pay  the  purchase  money, 
when  he  has  enjoyed  all  the  fruits  and  benefits  arising  from  the 
sale?  We  apprehend  the  like  consequence  would  follow,  if 
they  had  remained  in  his  possession,  when  they  should  have  be- 
come useless  from  service,  and  he,  in  the  mean  time,  derived  no 
inconsiderable  advantage  from  their  labor.  The  contract  of  sale 
could  only  last  during  the  lives  of  the  slaves;  and  this  contract 
he  enjoyed  to  the  fullest  extent,  for  that  time.  We  are  aware 
that,  in  many  of  the  English  cases,  there  is  said  to  be  an  implied 
warranty  in  the  sale  of  a  personal  chattel.  Still  that  principle, 
when  correctly  understood,  has  no  application  to  the  question 
now  before  us.  We  hold  the  true  doctrine  in  this  case,  to  be 
the  rule  laid  down  by  Pothier,  which  is:  if  one,  in  good  faith, 
sells,  and  puts  another  in  possession  of,  an  estate,  of  which  he 
is  not  the  true  owner,  and  his  want  of  title  is  afterwards  discov- 
ered, the  vendee  is  not  entitled  to  an  action  against  the  vendor, 
so  long  as  he  remains  undisturbed  in  his  possession.  This  holds 
good  when  the  seller  parts  with  the  property  in  good  faith,  be- 
lieving it  to  be  his,  which  the  law  presumes  imtil  the  contrary 
is  proved.    But  if  he  knew,  at  the  time  of  the  sale,  that  he  had 
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no  title,  an  action  of  deceit  would  necessarily  lie  for  bad  faith: 
Poth.  on  Con.  27,  28.  This  principle  of  the  civil  law  is  cer- 
tamlj  in  accordance  with  strict  justice  and  moral  right;  and 
it  is  peculiarly  applicable  to  the  purchase  of  slaves,  whose  value 
may  be  increased  or  lessened  by  providential  circumstances, 
over  which  neither  party  can  have  any  control.  If  a  purchaser 
would  rescind  a  contract  of  sale,  and  so  entitie  himself  to  a 
retom  of  the  money  paid,  he  must  put  the  vendor  in  the  same 
situation  that  he  was  in  before  the  delivery  of  the  article:  Kim* 
haU  V.  Cvammghamy  4  Mass.  602  [3  Am.  Bee.  230]. 

In  Carr  v.  Henderson,^  16  Mass.  820,  it  is  said,  that  if  the 
vendee  does  not  return  the  property,  or  can  not  put  the  party  in 
the  same  situation,  he  elects  to  consider  the  contract  as  existing; 
and  in  that  case,  if  he  is  entitied  to  any  redress,  it  is  by  way  of 
damages  for  its  breach.  Now  it  can  not  be  pretended  that,  be- 
cause an  action  will  lie  for  deceit,  for  want  of  titie,  that  a  ven- 
dee, having  undisturbed  possession,  can  defend  himself  against 
the  payment  of  the  purchase  money,  and  at  the  same  time  retain 
the  property,  and  enjoy  all  the  benefits  of  the  sale.  If  that  were 
the  case,  the  vendor  would  not  only  lose  the  property,  but  be 
compelled  to  pay  the  price  of  it  to  the  true  owner.  The  doc- 
trine, therefore,  of  BerUon  v.  Stewart*  3  Wend.  236,  and  Miner  v. 
Bradley y  22  Pick.  457,  fully  sustains  the  principle  that  a  pur- 
chaser can  not  treat  the  contract  as  void,  if  he  retain  the  prop- 
erty. How,  then,  if  he  can  not  restore  the  properiy,  can  he  be 
exonerated  from  the  purchase  money?  In  TaUmadge  v.  WaUis, 
25  Wend.  107,  the  court  held  that  a  plea  of  want  of  seisin  in  the 
vendor,  who  had  conveyed  real  estate  with  a  covenant  of  seisin, 
is  no  bar  to  an  action  of  debt  on  a  bond  given  for  the  purchase 
money.  To  bar  a  recovery,  upon  the  ground  of  a  failure  of  con- 
sideration, the  defendant  must  allege  that  he  obtained  no  estate 
or  interest  whatever  under  the  conveyance.  Now  if  this  is  true 
as  to  personal  actions,  and  as  to  the  sufficiency  of  a  plea  ques- 
tioning the  consideration  of  the  contract,  it  is  undeniable  that 
the  same  principle  must  govern  in  regard  to  the  proof  of  a  fail- 
ure of  consideration  as  to  personal  property.  Does  the  vendee, 
in  this  instance,  pretend  to  prove  that  he  received  no  estate  or 
interest  in  the  property  ?  Unquestionably  not.  His  own  evi* 
dence  shows  that  he  had  an  interest,  and  enjoyed  the  estate, 
during  its  whole  continuance.  The  law  will,  therefore,  hold 
him  bound  to  pay  the  purchase  money. 


1.  Ommtr  t.  Hmdenon  ;  S.  C,  8  Am.  Deo.  106. 
3.  Bmrtion  r.  Siewwri  ;  S.  0.,  30  Am.  Deo.  092. 
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If  a  yeudor  fraudnlenily  repreflents  the  goods  sold  to  be  his 
owiXy  when  lie  knows  them  to  belong  to  a  stranger,  an  action  on 
the  case  lies  to  recoyer  damages  therefor,  though  the  real  owner 
has  not  recoyered  the  possession,  nor  the  yendee  suffered  any 
actual  damage:  1  Show.  68;*  Selw.  N.  P.  482.  The  same  mattcor 
may  be  admissible,  by  way  of  defense,  for  the  puipoee  of  re- 
ducing or  extinguishing  the  chum  to  the  purchase  money.  See 
16  Johns.  280;'  24  Wend.  102."  Whexe,  howeyer,  the  yendee 
relies  on  the  warranty  of  title,  express  or  implied,  there  must  be 
a  recoyeiy  by  the  real  owner,  before  an  action  can  be  maintained. 
This  is  in  the  nature  of  an  eyiction,  and  is  the  only  eyidence  of 
the  breach  of  the  contract,  in  analogy  to  the  case  of  coyenant 
real,  and  is  so  expressly  ruled  in  Ca8e  y.  HaUy  24  Wend.  102  [36 
Am.  Dec.  606].  It' would  be  unjust  to  permit  the  yendee  to  re- 
tain possession,  and  enjoy  the  use  of  the  property,  and  put  his 
yendor  at  defiance.  Possibly  his  title  and  possession  may  neyer 
be  disturbed,  or  the  seller  might  perhaps  quiet  it.  The  breach 
implies  no  bad  faith,  and  is,  therefore,  compatible  with  perfect 
fair  dealing  between  the  parties. 

Judgment  a£Srmed. 

Vkndxx  of  Qoods  oak  vot  Set  up  Vnmo&'s  Wamt  or  Tnui  where  he  haa 
not  been  dispoeaeaBed  of  the  goods  by  the  tme  owner,  and  whi&n  there  have 
been  no  falae  repreaentationa  of  ownership  by  the  Tendon  0am  y.  HaH^  86 
Am.  Dec  006  and  note. 


Neale  v.  Newland. 

[4  AsxAinAfl,  006.] 

PLimnro  nr  Cmsr  to  a  Dxclabation  waivea  any  demiuTer  that  may  have 
been  previonaly  inteipoaed. 

A  SuBETT  WHO  Cakokls  thx  Dbbt  OF  ms  Pbikoipal  by  the  exeootion  and 
deliTery  to  the  creditor  of  hia  own  note,  is  entitled  to  reoover  from  hia 
principal  the  amoont  of  the  debt  that  he  haa  ao  diachaiged. 

Debt.  The  declaration  contained  two  counts.  The  first, 
upon  a  promissoiy  note;  the  second,  a  count  for  money  paid, 
laid  out,  and  expended.  A  demurrer  inteiposed  to  the  declara- 
tion was  sustained  as  to  the  first  count,  and  oveiruled  as  to  the 
second.  The  general  issue  was  then  pleaded.  Upon  the  trial, 
the  evidence  introduced  in  support  of  the  second  count  showed 
that  Newland,  the  plaintiff  below,  being  security  for  Neale,  on 
a  certain  promissoiy  note,  had,  as  soon  as  the  note  fell  due, 
arranged  with  the  bank,  to  which  it  was  payable,  to  take  it  up  hj 

1.  CroMa T.  Oardmer.         9.  S<Ur,Sood,        8.  Case ▼.  HaU:  S.  a,  85  Am.  Deo.  eOi. 
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ghing  hia  own  note  instead,  either  for  the  whole  amount  or  for 
a  part  and  hy  payment  of  the  residue.  Neale  requested  the 
court  to  instruct  the  juiy  that  proof  of  the  giTing  of  a  note 
would  not  support  the  count.  The  instruction  was  refused,  and 
flie  jury  instructed  that  the  giving  a  note  by  Newland,  which 
was  leoeiyed  in  full  payment  by  the  bank,  would  be  sufficient. 

Fowler,  for  the  appellant. 

TF.  Byera,  contra. 

ByOoart,I>iOQDii80H,J.    There  are  several  questions  attempted 
to  be  raised  by  the  assignment  of  errors,  but  the  whole  case  is 
reduced  within  a  narrow  compass.    The  doctrine  is  now  too  well 
established  to  need  further  illustration,  that  after  a  pariy  pleads 
in  chief,  he  can  not  again  resort  to  his  demurrer.    The  case, 
therefore,  stands  upon  the  count  alone  for  money  paid,  laid  out, 
and  expended.    The  only  point  to  be  decided,  turns  upon  the 
oorrectnees  of  these  instructions.    It  is  objected  that  the  giving 
of  a  negotiable  note  of  hand  for  a  prior  debt,  is  not  equivalent 
to  payment  so  as  to  warrant  a  recovery  upon  the  money  count. 
This  point  has  been  differently  ruled,  but  the  law  upon  it  may 
now  be  considered  settled.    The  objection  can  not  prevail.    The 
dootiine  was  laid  down  in  ComwaU  v.  Oold,  4  Pick.  44,*  and 
(he  cases  are  all  there  cited  and  analyzed;  and  the  court  settled 
that  the  giving  of  a  new  note  was  equivalent  to  the  payment  of 
the  first,  and  would  support  an  action  upon  the  money  count. 
The  principle  upon  which  the  case  proceeds  is,  that  the  execu- 
tion of  the  second  note  is  equivalent  to  an  actual  payment  of  so 
much  money  paid,  laid  out,  and  expended  for  his  benefit.    The 
same  principle  was  settled  in  WUhby  v.  Minn*  11  Johns.  518, 
andin  Douglass  v.  Moody  etal.y9  Mass.  553.    The  whole  of  them 
rest  upon  the  case  of  Barclay  el  al.  v.  Ooody*  2  Esp.  671.    The 
rule  is  in  accordance  with  justice  and  reason;  for,  if  a  party's 
note  has  been  paid  up  and  canceled,  there  can  certainly  be  no 
good  reason  shown  why  it  is  not,  in  eveiy  respect,  equivalent  to 
so  much  money  paid;  and  should  there  be  any  hardship  in  the 
rule,  it  must  be  remembered  that  it  was  in  the  power  of  the  defend- 
ant to  have  shown  how  much  was  actually  paid;  and  having 
biled  to  do  so,  it  is  to  be  presumed  it  was  paid  to  the  full  extent. 
The  court,  therefore,  properly  overruled  the  first  instruction, 
and  rightly  gave  the  last 
Whether  the  finding  of  the  juiy  was  warranted  by  the  evidence 

I.  CwtmaU  T.  OmOd,  4  Pick.  444.         2,  WUktr^Y.Maum,        8.  ilarelayT  (ToodU 
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or  not,  we  have  no  light  to  consider,  as  there  was  no  motion  for 
a  new  trial. 
Jnclgnient  a£Srmed. 

AasiTMPSiT  FOB  MoiTET  Pah),  Whbn  Lcbb. — Wherever  one  peraon  is  under 

an  obligation  to  discharge  the  debt  of  another,  and  this  duty  he  perforzna  by 
the  payment  of  money,  it  is  very  evident  that  he  may  maintain  thia  action. 
But  the  payment  may  have  been  effected  otherwise  than  v^th  money;  a  oo- 
obligor  nr  a  snrety  may  have  given  property  to  the  creditor  in  discharge  of 
the  debt,  or  he  may  have  discharged  the  debt  by  assuming  the  indebtedness 
himself.    In  the  latter  case,  this  indebtedness  may  have  been  evidenced  by  a 
negotiable  or  by  a  non-negotiable  instrument,  such  as  a  bond.    The  decisions 
upon  the  rights  of  the  parties  in  the  first  of  these  cases,  that  where  one  per- 
son has  parted  with  his  property  to  discharge  the  obligation  of  another,  are 
consistent  with  one  another  and  with  common  sense;  for  they  all  hold  that 
the  action  may  be  maintained,  but  measure  the  right  of  recovery,  at  least  in 
the  case  of  a  surety,  and  by  parity  of  reasoning  it  would  seem  in  the  case  of 
a  coobligor,  not  by  the  amount  of  debt  extinguished,  but  by  the  value  of  the 
property  which  has  been  conveyed,  set  apart  on  execution,  or  otherwise  lost 
to  its  owner.     In  fewer  words,  the  cases  sustain  the  principle  that  this 
action  is  essentially  one  of  indemnity:  Bonney  v.  SeeUy,  2  Wend.  481;  Hich- 
man  v.  McCurdy,  7  J.  J.  Marsh.  555;  Lord  v.  Staples^  23  N.  H.  449;  AinaUe 
V.  WiUon^  7  Cow.  662.    Prima  facie,  however,  it  would  seem  that  the  value 
at  which  lands  are  taken  by  the  creditor  would  measure  the  recovery,  bnt  it 
would  be  open  to  proof  to  show  that  such  amount  was  in  excess  of  the  real 
value:  J<me8  v.  Bradford^  25  Ind.  308. 

The  rule  above  stated,  that  this  action  is  one  of  indemity,  is  also  illnstrated 
by  the  cases  where  a  surety  has  paid  the  amount  of  his  principal's  debt  in 
depreciated  bank  currency,  where  it  is  always  held  that  the  measore  of  re- 
covery must  be  governed  by  the  value  of  the  currency  at  the  time  that  the 
payment  was  made,  which  value  is  to  be  determined  by  a  reference  to  the 
market  value  of  the  notes  at  the  time  of  payment:  HaU  v.  OrestceU,  12  G.  ft 
J.  52;  Croxier  v.  Chrayton,  4  J.  J.  Marsh.  514;  (hoinga  v.  Owinga,  3  Id.  500; 
Jordan  v.  Adams,  7  Ark.  351;  Succession  qf  Dinkgrave,  31  La.  At^,  703; 
BuOer  v.  BuOer,  8  W.  Va.  674;  Teamster  v.  WUhroio,  0  Id.  297. 

With  respect  to  the  other  two  cases  that  we  have  mentioned,  those  in  which 
the  surety  or  a  co-obligor  has  extinguished  the  debt  by  assuming,  with  the 
consent  of  the  creditor,  its  payment,  and  in  which  he  has  evidenced  his  obli* 
gation,  either  by  a  negotiable  or  a  non-negotiable  instrument,  it  would  seem 
to  us  that  they  were  so  similar  as  to  call  for  a  like  determination.  It  Vi^w  not, 
however,  so  appeared  to  all  the  courts;  for  instance,  it  has  been  held  in  the 
cases  cited  below,  that  the  giving  of  a  negotiable  note  would  be  sufficient  to 
maintain  an  action  for  money  paid,  but  that  it  would  not  be  enough  that  a 
bond  or  a  non-negotiable  instrument  had  been  executed  to  and  accepted  by 
the  creditor  in  discharge  of  the  indebtedness  to  him,  and  that  in  this  latter 
case  the  amount  of  recovery  must  be  limited  to  the  money  that  might  have 
been  actually  paid:  PUzer  v.  Hcurmon,  8  Bhickf.  112;  Bennett  v.  Buchancui,  3 
Ind.  47;  Bomine  v.  Bomine,  69  Id.  350;  Boulware  v.  Robinson,  8  Tex.  327; 
Wethefiy  v.  Mann,  11  Johns.  519;  CumnUng  v.  Hockley,  8  Id.  202.  Thia 
rule  is  also  the  one  which  prevails  in  England:  Taylor  v.  Iliggins,  3  Bast, 
169;  Maxwell  v.  Jameson,  2  Bam.  &  Aid.  51;  Power  v.  Butcher,  10  Bam.  L 
Cress.  329. 

Other  cases  "consider  it  too  well  settled  by  authority  to  admit  of  questioA 
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ftt  this  day,  that  where  one  penon  ia  obligated  to  pay  money  for  the  use  of 
another,  a  payment  made  in  any  mode,  either  property  or  negotiable  paper  or 
aecoritiea,  if  such  payment  is  received  as  a  fnll  satisfaction  of  the  demand, 
IB  equivalent  to  and  will  be  treated  as  a  payment  in  cash:"  Ralston  v.  Wood^ 
15  m.  170.  So  it  is  held  in  Pearson  v.  Parker,  3  N.  H.  369;  Jordan  v. 
Adanu,  7  Ark.  351;  Anthony  v.  PercifuU,  8  Id.  494;  McLdlan  v.  Orofton,  6 
GreenL  288,  that  where  one  person  gives  his  note  in  discharge  of  the  debt 
of  another,  at  the  instance  of  the  latter,  he  may  maintain  this  action,  and  so 
little  stress  is  placed  upon  the  distinction  between  negotiable  and  non-nego- 
tiable instroments,  that  it  does  not  even  appear  from  the  opinions  whether 
the  notes  in  question  were  negotiable  or  not;  indeed,  in  the  case  last  cited  the 
Rnglish  cases  which  hold  that  the  giving  of  a  bond  will  not  support  the  action, 
are  treated  as  authorities  in  conflict  with  its  own  doctrine.  See  also  Knighton 
T.  Ourry,  82  Ala.  413,  and  Pinktton  v.  Talutferro,  0  Id.  660.  In  North  Car- 
olina the  nde  that  has  prevailed  is,  that  a  recovery  can  only  be  had  if  there 
has  been  money  paid,  or  if  the  person  who  brings  the  action  has  parted  with 
something  of  value  to  himself,  such  as  property;  it  will  not  be  enough  that 
he  has  assumed  the  indebtedness  of  a  third  person,  and  that  his  negotiable 
paper  has  been  accepted  by  the  creditor  in  discharge  of  such  indebtedness, 
until  such  note  has  been  paid:  Btuendine  v.  Martin,  1  Ired.  286;  NowUxnd  v. 
Jforttn,  Id.  307;  which  doctrine  has  at  least  the  merit  of  more  conaistem^ 
than  has  the  Kew  York  doctrine. 


MoDoNAiiD  V.  Simpson. 

Wbxbx  Onx  Rsfbessnts  Himself  as  a  Wobkman,  he  impliedly  ooTenanta 
that  he  will  skillfully  perform  the  work  upon  which  he  is  engaged.  If, 
from  want  of  skill  upon  his  part,  the  work  upon  which  he  is  engaged 
prove  valueless,  he  is  not  entitled  to  a  recovery  for  his  labor. 

Assumpsit.  Simpson  was  employed  by  McDonald  to  build  a 
mill,  and  now  sued  him  for  the  value  of  the  services  performed 
by  him.  McDonald  claimed  to  have  proved  that  after  the  mill 
was  built,  owing  to  the  unskillful  manner  in  which  it  was  done, 
it  was  valueless,  and  that  it  was  for  that  reason  almost  entirely 
rebuilt  by  himself.  The  instruction  of  the  court  appears  in  the 
opinion. 

TrapnaU^  Coche,  and  Pike,  for  the  appellantB. 

IHmbley  contra. 

By  Court,  Dickinson,  J.  There  is  a  good  deal  of  contrariety 
in  the  testimony,  and  not  a  little  ambiguity  in  many  portions  of 
it.  There  are  several  instructions  given  by  the  court,  to  which 
no  exception  can  be  taken.  There  is  one,  however,  where  the 
law  is  stated  too  broadly,  and  as  there  is  much  confusion  and 
eontradiction  in  the  testimony,  the  court  can  not  determine  what 
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influenoe  or  effect  the  instraction  might  have  had  in  determin- 
ing the  JTuy  to  decide  for  the  plaintiff*  The  instraction  is,  thai 
if  thej  believed,  from  the  evidence,  that  the  plaintiff  represented 
himself  as  a  skillful  workman,  but  did  not  covenant  to  use  his 
skill,  that  the  defendant  would  be  bound  to  pay  him  the  worth 
of  his  labor.  This  is  not  the  true  doctrine  upon  the  point. 
Where  a  party  represents  himself  as  a  workman,  that  veiy  rei>- 
resentation  raises  an  implied  covenant,  that  he  will  use  his 
skill  in  the  work  which  he  is  employed  to  do.  It  is  not  neoee- 
saiy  that  he  should  covenant,  expressly,  to  use  such  skill. 
When  he  holds  himself  out  to  the  world,  that  he  is  a  workman, 
the  law  binds  him  to  do  the  work  in  a  workmanlike  manner; 
and  that  expression  is  tantamount  that  it  shall  be  done  in  a 
skillful  manner.  Any  other  rule  would  produce  great  injustice 
and  hardship.  It  would  enable  those  who  profess  to  be  me- 
chanics, to  engage  to  do  work  as  such  mechanics,  and  then 
wholly  to  excuse  themselves,  on  a  failure  or  breach  of  contract, 
by  alleging  that  they  had  not  covenanted  to  do  it  in  a  skillfa] 
manner. 
Judgment  reversed. 

Imfusd  Waxbajxty  ov  Skixx  bt  WoBKicAir:  See  note  to  if otHmii  ▼.  Orr, 
23  Am.  Deo.  823. 
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[4  Abkahbab,  037.] 

Tbb  Pbildixhabt  Stkp  whbrb  a  Writ  of  PsomBcnoN  n  Sought  is  Um 
filing  in  the  superior  court  of  a  suggestion,  wherein  should  be  set  fortli 
all  the  material  facts  whereon  the  party  founds  his  right  to  such  remedyi 
where  such  facts  are  not  apparent  from  the  record  of  the  proceedings  ia 
the  inferior  oourt,  an  affidavit  to  their  truth  should  be  made. 

Upon  Prbssntation  of  a  Suggestion  a  rule  should  be  entered  upon  the 
opposite  party  requiring  him  to  show  cause  why  a  prohibition  should  not 
issue. 

A  Rule  to  Show  Causb  why  a  Pbohibition  should  not  Ibsux  Stats  all 
further  proceedings  in  the  inferior  court  from  the  time  that  it  is  served 
upon  that  court  and  the  opposite  party. 

Wbebb  a  Kulb  for  a  Prohibition  is  Mads  Absolute,  the  writ  should 
not  at  once  issue,  if  there  is  any  objection  thereto,  but  the  party  who 
seeks  it  should  be  required  to  declare  in  a  qui  torn  action.  Such  action 
is  based  upon  the  fiction  that  the  prohibition  has  actually  issued,  and 
that  the  opposite  party  is  proceeding  in  defiance  thereof.  The  deda* 
ration  therein  should  set  forth  the  facts  upon  which  the  prohibitioo 
issued,  so  that  their  sufficiency  may  be  determined  by  the  court  on  de- 
mnrrer,  or  that  their  truth  may  be  traversed  by^lea.    Upon  the  dete^ 
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mioation  of  saoh  aotioii  in  faswot  of  plamti£f,  the  writ  of  prdhiUtioia  shonld 
iKne;  if  determinad  for  defendant,  then  the  oase  shoold  be  remanded  to 
the  original  jnriadiotion,  to  be  proceeded  in. 
Natubb  of  Phdhibition  at  Common  Law,  and  the  manner  of 
tberafor. 


CmnoBABx  to  the  Washington  drcnit  court.  Petitioner  ob- 
tained judgment  before  a  justice  of  the  peace  against  the  Bank 
of  the  State  of  Arkanaafl  on  a  note  issued  by  the  bank.  The 
bank  thereupon  filed  a  petition  in  the  Washington  circuit  court* 
praying  for  a  prohibition  against  further  proceedings  by  the 
justice  against  the  bank.  The  writ  was  granted  upon  the  filing 
of  the  petition.  These  were  the  only  proceedings  had  in  thai 
court  at  the  time  that  the  petition  for  this  writ  was  filed. 

2>.  WaUoer,  for  the  petitioner. 

Hempsiead  and  JohaMon,  corUra. 

By  Court,  Dickinson,  J.    Writs  of  prohibition  were  granted 
in  England,  both  in  the  common  pleas  and  king's  bench :  Burke^9 
cose,  Yaugh.  157,^  209;*  Langddl^a  case,  12  Co.  58, 109.    It  lay 
where  an  inferior  court  was  proceeding  without  jurisdiction: 
Pringe  t.  Child,  Moore,  780;  Martin  v.  Archbishop  of  Canter^ 
hary.  And.  258;  or  where  the  jurisdiction  belonged,  properly^ 
to  another  court:  Edwards^  case,  13  Co.  9;  Case  of  Prohibilion, 
12  Id.  76;  or  when  the  inferior  court  transcended  its  jurisdic- 
tion, by  holding  plea  for  too  large  an  amount:  Coats  y.  Sucker- 
man,  1  Boll.  352;  or  where  a  plaintiff  had  one  demand,  and 
split  it  into  seTcral  actions,  so  as  to  giye  an  inferior  court  juris- 
diction :  Caichmade^s  case,  6  Mod.  91.    So,  where  the  judges  pro- 
ceeded in  cases,  where  they  were  prohibited  by  act  of  parlia- 
ment: Porter  t.  Bochester,  13  Co.  4.    The  writ  would  not  lie  to 
a  court  haying  cognizance  of  the  cause,  or  jurisdiction  of  the 
subject,  on  a  suggestion  of  erroneous  proceeding:  Mar.  92,  pi. 
152.    The  remedy,  in  such  cases,  was  by  appeal:  Smi^  y. 
Mayor  oflxmdan,  6  Mod.  78;  OuiUan  y.  OiU,  1  Ley.  164.   The  rule 
was,at  common  law,  that  no  prohibition  lay  to  an  inferior  court,  in 
a  cause  arising  out  of  their  jurisdiction,  until  that  matter  had  been 
pleaded  in  the  inferior  court,  and  the  plea  refused:   Cook  y. 
Uceuse,  1  Ld.  Baym.  346;  Wayman  y.  Smith,  1  Sid.  464;  1  Mod. 
64;  8.  C,  Id.  81,-*  JUdrrioU  y.  Shaw,  Com.  278;   Mendyke  y. 
Stint,  2  Mod.  272.    It  must  appear,  in  the  suggestion,  that  the 
plea  was  yerified,  and  tendered  in  person,  during  the  sitting  of 
the  inferior  court:  Sparks  y.  Wood,  6  Id.  146;  Clerk  y.  Andrews, 
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1  Show.  12.  And  there  is  no  precedent  of  a  prohibition,  quia 
timet.  The  Tmt  was  obtained  on  a  suggestion,  without  which 
no  prohibition  lies  to  an  inferior  court:  Bishop  t.  Oorbet,  1  Ley. 
253;  Blaxton  ▼.  Hamre,  12  Mod.  435. 

The  suggestion  stated  the  nature  of  the  case,  the  proceed- 
ings in  the  court  below,  and  concluded  with  a  prayer  for  prohi- 
bition. If  the  motion  was  founded  on  matter  of  suggestion 
only,  an  affidavit  of  the  truth  of  the  matter  suggested  was 
necessary:  10  Mod.  387;^  BurdeU  y.  NetoeU,  2  Ld.  Baym.  1211; 
Salk.  549;  but  it  was  otherwise,  where  the  truth  of  the  sugges- 
tion appeared  on  the  face  of  the  proceedings  below,  though 
after  judgment:  Oodfrey  ▼.  LleweUin,  Id.  549;  Selby  v.  York^ 
C.  T.  Hard.  392.  Upon  the  suggestion  being  filed,  the  court 
granted  a  rule  to  show  cause  why  the  writ  should  not  issue, 
which  was  afterwards  made  absolute,  or  discharged,  according^ 
to  the  circumstances  of  the  case.  If  it  was  a  nice  or  doubtful 
case,  the  court  made  the  rule  absolute,  and  directed  the  party 
applying  to  declare,  which  he  did,  by  serving  the  other  side 
with  the  rule,  without  taking  out  a  writ,  and  then  delivering  his 
declaration.  If  the  defendant  then  submitted,  he  might  refuse 
the  declaration,  and  the  court  would  then,  on  his  application, 
stay  the  proceedings,  without  costs,  because  he  acknowledged 
that  the  rule  ought  to  go,  and  declined  relying  on  the  proceed- 
ings below:  1  Saund.  136,  n.  1;*  Bull.  N.  P.  218;  Gegge  v. 
Jones,  2  Stra.  1149;  or  the  defendant  might  insist  upon  a  declara- 
tion. But  if  the  court  was  of  opinion  against  a  prohibition,  the 
party  applying  had  no  right  to  declare:  Bex  v.  Bishop  of  My,  1 
W.  Bl.  81;  S.  C,  1  Burr.  198. 

The  inferior  court  was  bound  to  desist  immediately,  on  the 
application  for  a  prohibition,  and  the  court  above  took  notice  of 
their  practice  to  do  so;  and  would  take  care  there  should  be  no 
further  proceedings,  by  attaching  the  judge  of  the  inferior 
court,  for  his  contempt  in  going  on:  1  Saund.  136,  n.  2.  By 
the  declaration,  the  pariy  who  applied  for  the  prohibition,  suing 
qui  tarn,  complained  of  the  pariy  proceeding  against  him  in  the 
inferior  court,  of  a  plea,  wherefore  he  prosecuted  a  plea  in  the 
court  below,  etc.,  after  a  prohibition  to  the  contrary  thereof, 
directed  and  delivered  to  him,  for  this,  to  wit:  that  whereas, 
etc.,  setting  forth  all  the  facts,  the  objection  to  the  jurisdiction 
made  in  the  court  below,  and  the  refusal  of  the  court  to  admit 
the  plea  and  allegation,  concluding  that  the  defendant  is  en* 
deavoring  and  contriving  to  obtain,  or  has  judgment  and  con- 
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demnation,  though  the  Tmt  of  prohibition  had  been  directed 
deliTered  to  him  on,  etc.,  to  the  contrary,  in  contempt  of  the 
state,  and  to  the  damage  of  the  plaintiff,  etc.,  concluding  with 
the  common  ad  damnum :  Grorwcher  ▼.  Collins^  1  Id.  136;  lilly^s 
Entries,  316,  328. 

This  declaration  commenced  an  action,  which  was,  in  notion 
of  law,  founded  npon  attachment  against  the  defendant,  for  a 
contempt,  in  proceeding  after  a  writ  of  prohibition  had  been 
served  upon  him.  But  it  was  a  mere  fiction,  used  for  the  pur- 
pose of  tiying,  with  greater  certainly,  whether  the  inferior  court 
ought  to  proceed  further  in  the  suit.  The  defendant  was  not, 
in  fact,  served  with  any  writ  of  prohibition,  and,  therefore,  had 
not,  in  truth,  incuxxed  any  contempt  for  disobedience  of  it,  but 
ibis  matter  was  alleged  for  form's  sake,  to  entitle  the  plaintiff 
to  demand  damages  of  the  defendant,  and  thereby  to  give  the 
action  the  requisites  of  a  suit.  Notice  was  necessary  to  be 
given  to  the  defendant,  before  his  appearance:  Siaie  ▼.  AJlen^  2 
Ired.  183.  He  then  either  demurred  or  pleaded  to  the  declara- 
tion, but,  in  either  event,  he  trayersed  the  proceeding,  after  pro- 
hibition served,  and  the  contempt,  and  commenced  his  plea  or 
demurrer  to  the  material  points,  in  order  to  have  a  consultation 
in  this  behalf,  and  prayed  judgment  and  a  writ  of  consultation: 
1  Saund.  136. 

Whether  the  defendant  pleaded  or  demurred,  no  rerdict  was 
taken  on  the  trayerse,  as  to  the  further  proceeding  and  the  con- 
tempt. It  was  immaterial,  like  the  finding  as  to  the  m  et  armia, 
in  trespass:  Stratford  ▼.  Neaky  1  Stra.  482;  S.  C,  8  Mod.  1.  If 
there  was  a  verdict  for  the  plaintiff,  and  if  upon  demurrer  the 
court  were  of  opinion  that  there  was  not  sufficient  ground  for  a 
prohibition,  judgment  was  giyen  for  the  plaintiff,  and  both  the 
defendant  and  the  inferior  court  were  prohibited  from  going 
any  further.  It  was  then,  and  not  till  then,  that  the  writ  of 
prohibition  actually  issued:  1  Saund.  136.  The  writ  was 
directed  to  both  the  court  and  the  party,  and  commanded  the 
one  not  to  hold,  and  the  other  not  to  follow  the  plea:  1 N.  Hill, 
200. 

If ,  on  the  other  hand,  the  yerdict  was  for  the  defendant,  or 
the  court,  tqpon  demurrer,  was  of  opinion  that  there  was  no 
ground  for  a  prohibition,  then  a  writ  of  consultation  was 
awarded;  and  where  this  writ  was  awarded  on  the  merits,  there 
could  neyer  be  another  prohibition  upon  the  same  suggestion. 
This  writ  was  called  the  writ  of  consultation,  because,  upon 
consultation  had,  the  judges  found  the  prohibition  to  be  ill 
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foundedy  and  therefore,  by  this  writ,  they  returned  the  cause  to 
its  original  jurisdiction,  to  be  there  determined,  and  com- 
manded the  inferior  court  to  proceed  and  determine  it,  the  pro- 
hibition to  the  contrary  notwithstanding:  1  Saund.  136,  n.  5; 
LiUy's  Entries,  562;  1  Eeb.  286;'  8  Mod.  3;'  2  Eeb.  404,*  pi. 
17.  If  the  declaration  yaried  from  the  suggestion,  it  was  bad: 
Harrcwtf  case^  7  Mod.  114;  OomersaU  y.  Bishoppy  1  Leon.  12S. 
Both  parties  in  prohibition  being  actors,  there  might  be  traverse 
upon  trayerse:  Fort.  350.*  No  traverse,  howevor,  could  be 
taken  on  an  allegation  that  the  court  below  refused  the  plea: 
Moore,  425,-*  Stratford  v.  NecUe,  1  Stra.  483. 

If  there  was  no  plea  or  demurrer  in  due  time,  judgment  went 
by  nihil  dicU:  Turner  v.  Bainier*  12  Mod.  447. 

Such  we  have  ascertained,  after  considerable  research,  to 
have  been  the  common  law  doctrine  and  mode  of  proceeding. 
And  as  we  have  no  statute  upon  the  subject,  the  common  law, 
with  all  its  incidents,  is,  of  course,  as  far  as  applicable,  in  foroe 
here,  and  it  only  becomes  necessary  so  to  mould  the  remedy,  as 
to  render  it  available  under  our  system  of  jurisprudence,  pre- 
serying,  as  far  as  practicable,  all  its  common  law  attributes. 

We  understand,  then,  that  a  pariy  wishing  to  avail  himself  of 
this  writ,  in  our  courts,  must,  if  the  facts  are  not  presented  by 
the  record  of  the  inferior  court,  make  the  proper  suggestion  to 
the  inferior  tribunal,  setting  forth  all  the  material  facts  upon 
which  he  relies,  with  the  proper  allegations,  and  if  the  facts  do 
not  appear  on  the  record,  verify  the  truth  of  them  by  affidavit. 
Upon  the  presentation  of  the  suggestion,  a  rule  should  be  en- 
tered upon  the  opposite  party,  requiring  him  to  show  cause, 
upon  a  given  day,  in  court,  why  the  writ  should  not  issue;  which 
rule,  when  so  entered  and  served  upon  the  inferior  court  and 
the  party,  shall  stay  all  further  proceedings  in  the  case;  and  the 
court  will  then,  in  their  discretion,  make  it  absolute  or  dis- 
charge it,  and,  if  the  former,  direct  the  party  to  declare,  with- 
out issuing  the  writ.  If  the  defendant,  upon  the  suggestion 
being  presented,  admits  the  facts,  the  rule  will  go,  and  the  writ 
issue.  But  if  he  insists  upon  a  declaration,  the  case  then  takes 
its  ordinary  course,  and  must  be  decided  upon  demurrer,  or 
plea  to  the  merits,  and  the  writ  be  granted,  or  the  cause  re- 
manded to  its  original  jurisdiction,  to  be  there  proceeded  in  and 
determined. 

As  it  is  a  qui  lam  action,  under  our  statute  a  bond  for  costs 
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nnist  he  filed,  before  or  npon  the  filing  of  ihe  dedazation, 
which  is  the  oommenoement  of  the  action. 

In  the  case  now  before  as,  and  in  which  the  party  asks  a  writ 
of  certiorari^  to  bring  np  the  proceedings  of  the  drcnit  court,  it 
is  erident  there  has  been  a  total  disregard  of  all  the  principles 
which  govern  the  mode  of  proceeding  upon  prohibition,  and 
that  until  there  has  been  a  final  disposition  of  it  by  the  circuit 
court,  the  appellate  jurisdiction  of  this  court  does  not  attach. 
Upon  final  judgment,  a  writ  of  error  will  lie,  as  in  ordinary 


The  applicatioin  for  the  writ  of  certiorari  must,  therefore,  be 
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Smtth  V.  VmOENT. 

[10  OOWWJBOIIOUT,  1.] 

Anaanomi  of  Pabtt  Dsfxcndant  in  EjzcTMSirr,  made  in  the  absenoe  ol 
his  co-defendants,  arc  admissible  against  himself,  hat  not  against  theniv 
although  he  is  merely  their  tenant*  ha\ring  xv)  other  interest,  fiat  his 
situation  may  be  taken  into  consideration  in  weighing  the  eridenoe. 

■viDKNGB  or  Pbooniaby  CONDITION  or  A  Pebson  IS  ADMTaBiWLiB,  in  a  case 
where  the  question  to  be  determined  is  the  validity  of  a  promissory  notOy 
part  of  the  consideration  of  which  consists  of  sums  of  money  alleged  to 
have  been  advanced  by  such  person.  But  to  rebut  this  evidence,  his  book 
of  accounts,  showing  only  the  amounts  claimed  to  be  due  to  him,  but  con« 
taining  no  entries  of  debts  due  by  him,  and  without  any  corroborating 
«iroamstances  tending  to  prove  that  the  accounts  are  fall  and  correct^  ia 
inadmissible. 

TffLB  or   MORTOAQIB    UNDBB    MOBTQAQB,    SaTISTDED    APTEB   FOBISfTUBB^ 

may  be  set  up  as  a  defense  in  ejectment.  But  a  new  trial  will  not  be 
granted  because,  in  such  action,  the  defendant  was  precluded  by  the  court 
below  from  setting  up  that  defense,  if  he  failed  to  show  that  the  payment 
was  made  after  the  day  on  which  it  was  due. 

EnEOTMSNT  against  the  indiyiduals  composing  the  firm  of  Yin- 
oent  &  Co.,  and  F.  J.  Fenn.  Both  the  plaintiff  and  the  defend- 
ants, except  Fenn,  claimed  title  by  virtue  of  levies  made  by  them 
respectively  on  the  premises  in  question.  The  title  of  the  de- 
fendants was  admitted  to  be  good,  unless  rendered  void  by  the 
foots  hereinafter  stated.  The  judgment  on  which  the  defend- 
ants' execution  issued  was  rendered  in  a  suit  on  a  promissoiy 
note  of  the  Housatonio  Iron' Company,  dated  April  16,  1838, 
signed  by  Fenn  as  ]4s  agent,  and  payable  to  Vincent  &  Co.,  on 
demand.    The  premises  were  the  property  of  the  company  prior 
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to  {he  levies,  Babjeot  to  a  certain  mortgage,  the  Talidity  of  irtiich 
ilie  plaintifF  contested.  The  plaintiff  claimed  that  this  note  ivas 
made  to  defraud  the  creditorB  of  the  company,  and  vros,  there- 
ore,  Toid  in  its  inception;  he  also  claimed  that  it  had  been  paid 
before  judgment  had  been  rendered  thereon,  and  that  the  execu- 
tion was,  therefore,  fraudulent  and  void.  The  consideratian  of 
this  note  "was  claimed  by  the  defendants  to  haTC  been  a  debt  due 
to  them  by  the  company;  a  debt  due  to  Fenn  for  services  ren- 
dered and  advances  made  to  the  company  by  him,  whieh  debt 
-WBB  assigned  to  said  Vincent  &  Co. ;  and  a  note  of  said  company 
due  to  one  Hawes,  which  he  had  indorsed  to  Vincent  &  Co.  The 
plaintiff  denied  the  existence  of  the  debt  of  the  company  to 
Fenn,  and  claimed  that  the  Hawes  debt  was  included  in  the 
note  of  April  16th,  to  defraud  the  creditors  of  the  company. 
Vincent  &  Co.  also  claimed  title  under  a  mortgage  deed  frcmi 
the  company,  executed  by  Fenn  as  its  agent,  and  duly  recorded, 
bearing  date  May  4, 1838,  to  secure  the  payment  of  the  note  of 
Apnl  16,  1838.  The  plaintiff  denied  the  legaUiy  of  this  mort- 
gage for  the  reasons  stated,  and  for  the  further  reason  that  so 
much  of  the  mortgage  debt  as  was  made  up  of  the  debt  orig- 
ioally  due  to  Vincent  &  Co.,  and  the  Hawes  debt,  had  been 
paid  by  the  company  after  the  execution  of  the  mortgage,  ancl 
before  said  judgment  was  rendered,  and  that  no  part  of  the 
mortgage  debt  was  now  due  and  unpaid.  In  order  to  prove 
that  Fenn  was  not  a  creditor  of  the  company,  as  claimed  by  the 
defendants,  tihe  plaintiff  offered  witnesses  to  prove  that  at  the 
time  when  the  advances  were  alleged  to  haye  been  made  by  him 
he  was  a  poor  man  and  unable  to  make  such  advances.  The 
defendants  objected,  but  this  testimony  was  admitted.  The 
judge  received  the  admissions  of  Fenn  as  evidence  against  him, 
but  not  against  the  other  defendants,  and  instructed  the  jury 
that  no  act  of  his  done  vnthout  their  knowledge  or  consent,  or 
connivance,  would  in  any  way  affect  their  title,  and  that  whether 
Fenn  had  acted  rightly  or  not  was  a  matter  of  no  importance, 
except  so  far  as  ihe  other  defendants  had  participated  in  the 
fraud,  and  that  they  should  cautiously  guard  against  any  undue 
influence  from  this  source.  The  jury  found  for  the  plaintiff, 
and  the  defendants  moved  for  a  new  trial.  The  other  facta 
sufficiently  appear  from  the  opinion. 

W.  W.  EUsworth  and  L,  Church,  for  the  motion. 

0.  8.  Seymour  and  Sanford,  corUra, 

Whlums,  C.  J.    1.  Were  Fenn's  admissions  properly  re- 
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oeiTed?  It  is  daimed  that  Fenn  is  a  mere. tenant,  and  has  no 
real  interest.  But  he  was  properly  made  a  party  to  the  salt; 
and  the  plaintiff  must  prove  his  case  against  each  and  eyeiy  de- 
fendant: and  the  court  can  no  more  exdude  the  admissions  of 
one  defendant  than  of  another,  under  the  idea  that  one  has 
a  deeper  interest  than  another.  If  the  suit  were  on  a  note 
against  principal  and  surety,  the  dedazations  of  the  surety  could 
not  be  ruled  out,  although  if  the  principal  is  of  sufficient  abil- 
ity, he  would  have  but  a  nominal  interest.  And  this  court  has 
decided,  that  the  dedazations  of  a  party  on  record  must  be  re- 
oeiyed  as  eyidence,  though  his  situation  may  be  taken  into  con- 
sideration in  weighing  the  eyidence:  CaU  t.  Thxcy,  8  Conn.  277 
[20  Am.  Dec.  110].  In  this  case,  proper  instructions  were  giyen 
to  the  juiy  as  to  its  character;  and  we  can  see  no  other  course 
which  could  have  been  legally  pursued. 

2.  The  question  as  to  the  evidence  of  Fenn's  pecuniary  con- 
dition, has  been  too  recently  before  this  court,  and  too  much 
considered,  to  allow  us  again  to  debate  it:  we  are  satisfied  with 
the  decision  in  Olmsted  ▼.  Eayt  ^  oZ.,  11  Conn.  376. 

3.  To  meet  the  eyidenoe  last  mentioned,  the  defendants  offered 
to  prove  Fenn's  property  to  have  been  considerable.  To  this, 
no  objection  was  made.  They  then  offered  to  prove,  by  the 
book  of  accounts  kept  by  Fenn,  and  the  entries  therein  made, 
that  there  were  debts  due  him  to  a  large  amount.  This  evidence 
was  excluded;  and  we  think  it  was  properly  exduded.  This 
evidence  is  a  naked  entiy  of  a  party  in  interest,  in  his  own  favor, 
upon  his  books,  that  he  has  delivered  such  and  such  artides, 
and  done  such  service  for  another  for  which  he  expects  payment, 
unaccompanied  with  any  proof  of  the  time  when  made,  or  of 
the  fairness  of  his  books,  or  that  he  kept  account  of  credit  as 
well  as  of  debt,  or  any  corroborating  circumstance  in  connec- 
tion therewith.  In  Dvnght  v.  Brotmi,  9  Conn.  84,  89,  where  the 
entiy  was  made  against  the  interest  of  the  party  making  it,  the 
evidence  was  admitted,  by  a  divided  opinion  of  this  court;  but 
the  cautious  manner  in  which  that  opinion  is  guarded,  shows 
what  would  have  been  the  opinion  of  the  court,  at  that  time, 
upon  this  question.  And  in  the  case  of  Newell  v.  Roberts,  13 
Id.  72,  we  refused  to  admit  receipts  of  third  persons  as  evi- 
dence, upon  proof  that  they  were  duly  signed.  There,  to  be 
sure,  the  witnesses  might  be  called;  but  it  was  considered  that 
such  testimony  was  of  a  dangerous  character.  How  much  mora 
dangerous  would  this  be  ?    It  comes  from  one  who  had  a  deep 
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interest  in  the  subject-matter,  and  is  unaccompanied  with  any 
eoTToboiating  circumstance,  or  with  any  account  of  the  time  of 
making  the  entries,  or  any  fact  tending  to  show  it  is  a  full  ac- 
count between  the  parties.  And  upon  each  seyeral  account,  an 
issue  might  be  joined  to  show  the  state  of  indebtedness  between 
the  parties. 

It  is  said,  however,  that  it  is  admissible,  because  it  is  original 
in  its  character:  Qreenl.  Et.  147.    Upon  examining  the  author- 
ities referred  to  there,  we  think  none  goes  the  length  of  this 
case.     Indeed,  it  is  belieyed,  that  the  two  late  English  common 
law  authorities  will  justify  the  ground  taken  by  the  judge  in 
this  case.     These  were  cases  of  acts  done,  and  entries  made  of 
those  acts,  by  an  attorney  and  a  clerk,  then  deceased,  in  the 
course  of  their  business,  and  according  to  it,  admitted  with 
other  corroborating  circumstances  to  prove  the  fact.    In  the 
case  of  Doe  ex  dem.  PaUeahaU  ▼.,  Ikiffard,  3  Bam.  &  Adol.  890, 
the  fact  that  the  entry  was  made  at  the  time,  that  it  was  accord- 
ing to  the  course  of  the  business  at  the  ofiGlce,  that  it  was  ac- 
cording to  a  request  to  give  the  notice,  and  the  fact  that  other 
notices  were  also  then  given,  were  considered  as  important. 
And  these  corroborating  circumstances,  says  Taunton,  J.,  must 
be  proved.    And  in  Pool  v.  Dicaa,  1  Bing.  (N.  C.)  649,  the  entry 
of  the  dishonor  of  a  bill  by  a  clerk,  in  a  book  kept  for  that  pur- 
pose, he  being  deceased,  was  admitted.    Tindal,  C.  J.,  consider- 
ing it  to  have  been  proved,  that  the  entry  was  made  at  the  time 
(if  it  was  not,  he  says  it  should  be  sent  back  again),  adds:  **  It 
was  all  in  the  ordinary  course  of  business.    The  clerk  had  no 
interest  in  making  a  false  entry:  it  would  be  likely  to  bring  him 
into  disgrace  with  his  employers.    The  book  was  open  to  all 
the  clerks,  so  that  a  false  enby  would  be  exposed  to  a  speedy 
discovery;  and  there  were  many  corroborating  circtmistances." 
Gasalee,  J.,  says:  '*  The  entry  is  one  of  a  chain  of  circumstances, 
each  confirmatory  of  the  other,  and,  therefore,  the  reception  of 
the  evidence  was  correct."    All  such  circimistances  are  here 
wanting;  and  we  think  this  evidence  was  properly  excluded. 

4.  As  to  the  Hawes  debt,  the  defendants  now  claim,  that  the 
court  should  have  instructed  the  jury,  that  this  debt  was  paid. 
But  we  do  not  find  that  any  such  claim  was  made  below.  And 
if  it  had  been,  we  think  it  was  rather  a  question  of  fact  on  which 
the  jury  were  to  pass,  than  of  law.  And  were  it  otherwise,  we 
are  not  prepared  to  say,  that  there  is  such  evidence  of  actual 
payment,  as  will  justify  us  in  granting  a  new  trial. 

5.  One  other  objection  was  made  to  the  charge;   that  the 
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judge  held,  that  if  the  mortgage  of  the  defendants  was  paid,  it 
furnished  no  defense  for  them  in  this  action.    If  we  were  to  be 
governed  by  the  authorities  in  the  state  of  New  York,  or  the 
opinion  of  the  distinguished  commentator,  who  so  ably  filled 
the  chancellor's  seat,  ihis  w&uld  be  correct:  Kent's  Com.  pt.  6, 
lect.  68.    But  this  question  was  settled,  by  the  supreme  court 
of  this  state,  after  an  able  argument,  in  the  case  of  Phelps  y. 
8age^  2  Day,  161,  in  conformity  to  the  well-settled  practice. 
The  eame  decision  has  been  made  in  the  state  of  Massachusetts: 
Parsons  ▼.  WeUes  et  oZ.,  17  Mass.  419.    And  whatever  may  be- 
said  of  the  more  liberal  practice  of  modern  times,  we  think  that 
it  will  much  better  comport  with  the  policy  of  our  laws,  that 
the  parties  should  have  this  inducement  to  make  our  records- 
show,  as  far  as  practicable,  the  real  state  of  the  title  to  real 
property.     Chief  Justice  Hosmer  treats  it  as  a  settled  question: 
6  Conn.  136.^    And  we  had  no  intention  of  disturbing  it,  by 
the  decision  of  Porter  v.  Seeley,  13  Id.  664.     The  judge  wha 
gave  the  opinion  in  that  case,  does  indeed  introduce  the  decision 
in  the  state  of  New  York;  but  without  adverting  to  the  case  of 
Phelps  V.  Sage,  he  sums  up  that  case,  by  saying,  that  '*  the  at- 
tempt to  bar  the  action,  by  the  title  of  the  mortgagee,  is  mad& 
by  a  stranger,  who  has  no  interest  whatever,  in  the  debt  or 
land:"  P.  676.     8o  far  the  court  intended  to  go,  and  no  farther. 
We  would  not  permit  a  person  without  a  shadow  of  title,  to 
protect  himself,  by  a  satisfied  mortgage.     In  doing  this,  how- 
ever, the  court  could  not  have  intended  to  overrule  a  decision 
on  this  very  point,  which  was  not  adverted  to,  on  the  trial.    If 
the  condition  of  this  deed  was  not  performed,  we  can  not  see 
why  the  legal  title  does  not  remain  in  the  mortgagee;   and  if 
equity  would  seem  to  require  us  to  say  that  the  debt  being  paid, 
the  object  is  accomplished,  and  so  the  title  reverts,  we  would 
say  in  reply,  that  it  is  the  policy  of  our  law  that  our  titles  should 
appear  upon  our  records;  and  we  are  not  disposed  to  overturn 
decisions,  well  calculated  to  subserve  that  object. 

As  it  does  not  appear  upon  this  motion  at  what  time  this  pay- 
ment was  made,  perhaps  the  fair  presumption  is  that  the  pay- 
ment was  made  at  the  day,  and  so  the  condition  is  performed. 
At  all  events,  the  pariy  moving  for  a  new  trial,  ought  to  show, 
that  it  was  after  the  day.  As  this  does  not  appear,  we  do  not 
feel  called  upon  to  grant  a  new  trial 

In  this  opinion  the  other  judges  concurred. 
New  trial  not  to  be  granted. 

1.  Soath  T.  Smlik, 
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MoBSGAaxx  CAK  HOT  Recwysb  IK  EjXGTiiBirr  IN  New  Yobx:  See  Swtwi  t. 
Sarictt  34  Am.  Dec.  211,  and  note  213,  where  other  caeee  are  ooUeoted;  and 
for  the  rale  in  other  states  see  note  to  Jamieson  t.  Bruce,  26  Id.  659. 

Tm  PBiBciPAi.  CASE  IS  CTTBD  in  Doton  V.  RuueU,  17  Conn.  154,  to  the 
point  that  in  Conneeticnt^  if  the  mortgagor  pays  the  debt  after  the  law  day 
has  expired,  he  can  not  snstain  an  action  at  law  against  the  mortgagee  for  the 
[wssi'wrinn,  bat  he  must  first  get  in  the  legal  title;  in  Dudley  t.  CkadweUt  19 
Id.  228,  to  the  point  that  payment  of  a  mortgage  after  forfeitare  does  not 
diTttt  the  mortgagee  of  his  legal  estate,  bnt  gives  only  a  right  to  compel  a  re- 
oiiTeyance  in  chancery;  in  Croes  t.  Rcbinaon,  21  Id.  3S7,  that  payment  of  the 
debt  is  no  eztingniahment  or  release  of  the  title  of  the  mortgagee;  in  Munson 
T.  Ifviuoii,  90  Id.  437,  that  if  the  mortgage  was  satisfied  at  the  day,  and  the 
oonditioa  was  performed,  the  title  would  revest  in  the  mortgagor;  in  Bowan 
V.  Skarpe*  Rific  Mfg.  Co.,  33  Id.  25,  that,  in  Connecticut,  even  in  a  court  of 
aq[iuty,  the  mortgagee  holding  the  legal  title  has  an  important  advantage 
which  he  would  not  otherwise  possess;  in  Bwrr  v.  Spemxr,  26  Id.  163,  and  in 
Sami^  T.  Dwiey,  28  Id.  414,  that  a  defendant  in  ejectment  can  not  set  up  an 
ootstanding  mortgage  of  the  plaintiff  to  a  stranger  as  a  defense;  and  in  StUu 
V.  J^omer,  21  Id.  611,  to  the  point  that  the  adnussion  of  an  entry  in  an  ao- 
coont  book,  nnaocompanied  by  testimony  of  the  clerk  who  made  ity  where  no 
18  assigned  for  not  calling  him,  is  error. 
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BiBfOB,  nr  Making  Assionment  fob  Bexefit  of  his  Csedhobs,  can  not 
withdraw  from  its  operation  any  part  of  his  property  for  the  future  sup- 
port of  himself,  and  therefore,  where  such  debtor  gives  to  a  person  hia 
note,  and  receives  the  note  of  the  latter  for  the  same  sum,  for  the  pur- 
pose of  providing  a  future  support  for  the  debtor,  the  note  to  be  paid 
from  the  goods  assigned,  such  transaction  will  be  treated  as  fraudulent 
and  void  as  to  creditors. 

AflnomcxNT  GoRTAnaNa  a  Tkitst  fob  the  Absionob  himself  is  void. 

WHKKB  FACflB  ABB  AflCEBTAINBD,  FbAUD  IS  A  QUISTION  OF  LaW. 

hMBssmm  WILL  Bx  Allowxd  Costs  of  ak  AonoK  of  Tbxspabs  brought 

by  him  in  good  ^th  to  reoover  property  assigned  to  him»  although  he 

fail  in  such  action. 
Whxbb  Mobtoagxe  Fibst  Bbinos  Acnov  at  Law  on  his  Note,  and 

afterwards  seeks  a  foreclosure  of  his  mortgage,  the  costs  of  the  action 

win  be  allowed  as  a  part  of  the  mortgage  debt. 

Bill  of  foreclosoie.    The  facts  appear  from  the  opinion. 

Ohurchf  for  the  plaintiff. 

Seifmour,  tor  the  defendants. 

'Wjluamb,  C.  J.  The  questions  in  this  case  arise  upon  the 
report  of  the  committee,  appointed  on  a  bill  of  foreclosure,  and 
were  by  them  submitted  for  the  opinion  of  the  superior  court, 
and  by  that  court  reserved  for  the  advice  of  this  court. 
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The  plaintiff  was  one  of  the  mortgagees  in  the  first  mortgage, 
and  also  an  assignee  of  personal  property,  for  the  benefit  of 
himself  and  other  creditors.  The  creditors  in  the  second  mort- 
gage resist  the  claim  of  the  plaintiff  in  three  particulars  only: 
1.  That  Lawrence's  debt  ought  not  to  be  allowed;  2.  That  the 
expenses  incurred  for  an  action  of  trespass  for  the  goods  as- 
signed, ought  not  to  be  allowed;  and,  3.  That  the  attaching 
creditors  ought  not  to  be  allowed  the  costs  incurred  in  those 
suits. 

1.  As  to  the  debt  of  Lawrence.  It  appears,  that  on  the  day 
on  which  Stevens  made  the  mortgage  to  the  plaintiff  and  others, 
his  preferred  creditors,  of  his  real  estate,  and  the  assignment  of 
the  goods  in  the  shop,  Lawrence  made  his  note  to  Stevens,  for 
the  sum  of  eight  hundred  dollars,  for  the  purpose  of  enabling 
Stevens  to  support  himself  and  family,  and  to  pay  such  of  his 
foreign  creditors  as  he  should  choose;  and  at  the  same  time, 
Stevens  gave  Lawrence  a  note  for  the  same  amount,  which  ia 
one  of  the  debts  attempted  to  be  secured.  The  question  sub- 
mitted, is  whether  Lawrence  can  hold  under  these  securities  for 
the  payment  of  this  note.  It  is  not  claimed,  that  Lawrence  has 
paid  his  note;  but  he  has  paid  the  sum  of  two  hundred  dollars 
in  part  thereof.  Is  a  debt  thus  created,  a  valid  debt,  as  against 
other  bona  fide  creditors?  In  other  words,  can  a  debtor,  in 
failing  circumstances,  thus  provide  for  himself  the  means  of 
support,  and  withdraw  so  much  of  his  property  from  the  reach 
of  his  creditors?  Our  law  provides,  that  the  property  of  ^ 
debtor,  with  certain  exceptions,  shall  be  liable  to  be  taken  for 
the  payment  of  his  debts;  and  every  attempt  to  draw  property 
from  tiie  creditor,  with  a  view  to  prevent  or  hinder  its  being 
taken  by  attachment  or  execution,  is,  in  effect,  an  attempt  to 
defeat  that  law.  If,  therefore,  a  man  sells  his  property,  and 
converts  it  into  money,  the  more  easily  to  conceal  it  from  his 
creditors,  the  person  who  purchases,  knowing  of  this  fact,  can 
not  hold  it;  but  the  sale  vnll  be  considered  invalid.  In  the 
case  before  us,  the  debtor  has  sold  no  property;  but  he  has 
given  Lawrence  his  note,  in  consideration  of  Lawrence's  having 
given  him  his;  and  the  claim  is,  that  this  note,  thus  given, 
should  be  paid  from  the  goods  assigned  for  its  security.  Other 
creditors  having  an  interest  in  this  property,  contend,  that  this 
transaction  is,  as  against  them,  fraudulent  and  void.  And  the 
court  are  of  that  opinion. 

Here  is  a  debtor  in  failing  circumstances,  reserving,  in  this 
way,  a  considerable  fund,  for  his  own  support,  or  at  least  sub* 
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jeet  to  his  own  control,  while  in  appearance  he  is  giving  up  his 
property  for  the  payment  of  his  just  debts.  In  form,  he  is 
seeming  a  debt  to  E.  G.  Lawrence;  in  fact,  he  is  appropriating 
BO  much  property  for  his  own  use. 

If  this  was,  by  the  terms  of  the  agreement,  to  have  been  ap- 
propriated entirely  to  his  support,  it  could  hardly  be  denied, 
that  it  would  have  been  invalid.  But  as  it  remains  at  the  option 
of  the  debtor  how  much  shall  be  applied  to  that  object,  and  how 
much  to  his  creditors,  he  must  have  the  right  to  direct  in  what 
manner  the  apportionment  shall  be  made,  and  he  alone.  Of 
course,  it  may  all  be  appropriated  for  his  own  benefit.  But  had 
the  object  been,  to  leave  this  fund  in  the  hands  of  the  debtor, 
to  appropriate  it  for  distribution  among  creditors  not  named,  we 
can  not  think  it  could  have  been  supported.  It  would  be  a 
secret  trust  for  persons  unknown,  under  the  form  of  a  debt  to 
Lawrence.  He  would,  in  effect,  be  a  trustee  for  Stevens,  or  cer- 
tain  unnamed  creditors  of  Stevens.  The  mortgage  would  fur- 
nish no  evidence  of  the  real  nature  of  the  transaction;  and  such 
conveyances  would  become  dangerous  channels  of  fraud.  If  the 
intention  was  really  such  as  was  suggested,  the  means  of  carry- 
ing it  into  effect  are  such  as  the  law  can  not  tolerate.  No  cred- 
itor is  named;  no  amount  is  given;  nothing,  in  short,  to  give  any 
dew  to  the  real  transaction,  or  to  limit  the  discretion  of  the 
trustee.  If  the  real  character  of  this  transaction  appeared  upon 
the  face  of  the  instrument,  it  would  appear  that  Lawrence  was 
in  fact  holding  so  much  of  this  property  to  await  the  order  and 
disposition  of  Stevens,  the  debtor  himself.  Such  a  deed  of  as- 
signment was  holden  void,  in  Massachusetts:  Harris  et  al,  v. 
Sumner^  2  Pick.  129.  And  it  could  not  stand  upon  higher 
ground,  because  the  transaction  was  more  covert:  PlaU  v.  Browne 
16  Id.  553. 

It  has  been  decided  in  this  court,  that  if  an  insolvent  debtor 
makes  an  assignment  for  the  benefit  of  his  creditors,  with  a  con- 
dition that  it  shall  be  void  as  to  those  creditors  who  neglected 
to  sign  a  discharge,  such  assignment  is  in  law  fraudulent.  And 
one  reason  given,  is,  that  if  a  creditor  refuses  to  accept  it,  there 
is  a  trust  resulting  to  the  debtor:  Ingraham  v.  Wheeler,  6  Conn. 
283.  The  same  principle  is  recognized  in  Massachusetts: 
Widgery  et  al,  v.  Haskell,  5  Mass.  144, 151  [4  Am.  Dec.  41].  And 
in  New  York :  Hyslop  et  al.  v.  Clarke  etal.,U  Johns.  458 ;  Grover  et 
al.  V.  Wakeman,  11  Wend.  187  [25  Am.  Dec.  624].  Here  is  clearly 
a  trust  for  the  assignor,  and  is,  therefore,  within  the  principle 
of  those  cases. 
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It  is  objected  that  the  committee  do  not  find  that  it  was  done 
fraudulently.  But  they  find  the  facts,  and  submit  to  the  court, 
for  their  opinion,  what  is  the  legal  inference  from  them;  and 
the  rule  of  law  is,  that  when  the  facts  are  ascertained,  fraud  is 
a  question  of  law  from  those  facts:  it  is  the  judgment  of  law  on 
facts  and  intents:  9  Johns.  342;^  7  Cow.  304.'  This  principle 
must  have  been  recognized  in  the  cases  cited  above  of  Harris  t. 
Sumner,  and  Ingrdham  v.  Wheeler,  This  is  not  a  question 
whether  there  was  actual  fraud,  but  whether  the  transaction  is 
not  one  of  the  kind  calcidated  to  delay,  hinder,  or  defraud  cred- 
itors; and  we  have  no  hesitation  in  saying,  that  '*  if  tolerated  it 
would  become  an  inlet  to  fraud,  and  lead  to  all  imaginable  abuse." 

But  it  is  claimed,  that  the  two  hundred  dollars,  which  Law- 
rence has  paid,  should  be  allowed.  The  consequence  of  this 
would  be,  to  encourage  the  party  to  go  on,  and  perfect  the  work 
which  we  have  pronounced  fraudulent,  and  to  compensate  him 
for  doing  the  act,  which,  we  say,  he  never  ought  to  have  under- 
taken.   No  part  of  this  claim  can  be  allowed. 

2.  As  to  the  expenses  incurred  in  the  action  of  trespass.  It 
is  to  be  remarked,  that  the  creditors  in  the  second  mortgage, 
who  defend  here,  have  nothing  directly  to  do  with  the  goods 
assigned.  But  as  they  have  an  interest  in  reducing  the  debts  of 
the  creditors  named  in  the  first  mortgage,  they  are  permitted  to 
show  what  the  debts  are,  and  what  ought  to  be  deducted  from 
them,  as  they,  in  this  way,  lessened  the  claim  upon  the  real  estate 
in  which  they  are  interested.  They  may  show,  that  the  property 
has  been  wasted,  or  not  managed  with  good  faith.  In  this  case, 
they  show,  that  the  assignees  have  brought  an  action  of  trespass 
for  the  goods  assigned,  which  were  attached  by  creditors,  and 
have  failed  to  recover;  and  therefore,  they  say,  they  ought  not 
to  be  allowed  their  costs  and  expenses.  Pettibone,  one  of  these 
assignees,  had  a  fair  and  bona  fide  debt;  and  it  is  not  claimed  he 
knew  of  any  fact  in  the  assignment,  which  would  tend  to  make 
it  void.  It  would  seem,  therefore,  to  be  his  duty  to  try  the  ques- 
tion, both  for  his  own  sake,  and  that  of  the  other  creditors  in 
the  assignment,  for  whom  he  acted;  and  if  his  co-assignee  is  not 
equally  faultless,  this  does  not  seem  to  be  the  mode  of  trying 
that  question.  If  this  suit  was  brought  and  prosecuted  in  good 
faith,  for  the  creditors,  we  think  that  the  attending  expenses 
should  be  allowed,  although  the  trustees  have  failed  in  the  suit. 

It  is  said,  however,  that  one  ground  of  defense,  by  the  at- 
taching creditors,  was,  that  the  assignees  left  those  goods  in 

1.  Stwrtenant  t.  Ballard  ;  B.  0.,  8  Am.  Deo.  381.  2.  Jadeatn  ▼.  Mv/ker* 


June,  1842.]  Collins  v.  Fbenticb.  61 

tiie  possession  of  Sterens;  in  consaqnenoe  of  which,  their  action 
was  defeated.  All  that  appears  before  as,  upon  that  point,  is» 
that  tiiis  was  one  of  the  grounds  of  defense.  If  proved,  it 
would  tend  to  show,  that  the  assignees  had  not  conducted  bona 
fide.  That  fact,  however,  ought  to  appear:  we  can  not  presume 
it,  because  it  was  claimed. 

3.  Another  question  is,  whether  the  creditors  named  in  the 
mortgage  deed^,  who  hare  brought  suits,  are  entitled  to  their 
taxed  costs.  It  has  always  been  holden,  that  a  creditor  haying 
a  mortgage,  might  pursue  his  several  remedies,  or  elect  one,  at 
bis  pleasure;  and  when  he  has  pursued  his  remedy  upon  his 
note,  the  costs  have  been  considered  and  allowed,  as  part  of  the 
mortgage  debt;  and  we  see  no  reason,  in  this  case,  for  adopting 
a  different  rule. 

We  have  thus  disposed  of  the  questions  submitted  to  us;  but 
we  would  not  be  understood  as  impliedly  deciding  any  other 
question  which  might  have  been  made  upon  this  report.  We 
have  not  thought  it  our  duty  to  inquire,  whether  any  other  ques- 
tion fairly  arose  upon  this  record,  than  those  expressly  pre- 
sented for  our  consideration. 

In  this  opinion  the  other  judges  concurred. 
Decree  accordingly. 

ABBioKMXirrs  which  UNDXRif axb  to  Withdbaw  Pkopbbtt  or  Debiob 
from  his  crediton  are  void:  Htard  ▼.  SiUby^  34  Am.  Deo.  142,  note  144, 
where  other  oeaea  are  collected;  Oratees  t.  Roy^  33  Id.  668,  note  670;  8L  John 
T.  CSoHM^,  17  Coon.  231,  citing  the  principal  caae. 

FsLAXTD  is'  a  QnxsnoN  or  Law  where  the  facts  are  ascertained:  LcmeUe  t. 
Sage,  29  Conn.  689;  Re^fidd  y.  Buck,  36  Id.  338;  Brady  y.  Baimu,  42  Id. 
fl22;  UpUm  y.  TfibUcoek,  13  Nat.  Bank  Beg.  181,  all  dting  the  prindpoloaae. 


GoLLiNB  V.  Pbenhce. 

[15  OomncnouT,  S9,] 

Bmht  or  Wat  vt  Nsoxssity'. — ^Where  a  grantor  conveys  lands  to  which 
there  is  no  access  eacoept  over  other  lands  of  his,  the  gnmtee  will  haye  a 
light  of  way  hy  necessity  over  such  other  lands.  And  if  a  grantor  con- 
veys part  of  his  lands,  reserving  a  part  to  which  there  is  no  access  except 
over  the  part  conveyed  away,  he  will  be  entitled  to  a  way  by  necessity 
over  the  part  so  conveyed  by  him. 

RtoBT  or  Wat  bt  Nxcsssrrr  ts  Lihitsd  bt  ths  Kscessitt  which  creates  it, 
and  ceases  when  that  necessity  no  longer  exists. 

(ha>KE  IS  wmoH  Two  Pabcbls  of  Land  wsbx  CJovtetsd  makes  no  dif* 
foreoce  in  determining  whether  or  not  a  right  of  way  by  necessity  is  ap» 
pnrtenant  to  either.    And  neither  does  the  fact  that  such  parcels  were 
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oooTeyed  by  theexecaion  of  ft  deoeaied  owner,  under  ft  decree  of  thepro- 
bftteoomt. 
OoMMON  Law  Rui^b  RBSFBomro  Wats  bt  'Nmatasm  ia  not  duuiged  hf 
the  Gonnecticat  statate  aathorizing  the  seleciaMn  to  lay  out  priYftto  wftyi. 
( Williams,  G.  J,,  diaeenting.) 

Tbbbpabs  quare  clausum  fregii.  There  iras  a  yerdiot  for  the 
plaintiff,  and  the  defendant  mo^ed  for  a  new  trial. 

L.  Church,  for  the  motion. 

O,  8.  Seymour,  conira, 

Waitb,  J.  The  parcels  of  land  owned  by  the  plaintiff  and 
defendant,  were  formerly  a  part  of  the  estate  of  Adino  Hale. 
They  were  sold  by  his  executors,  at  public  sale,  under  an  order 
of  the  court  of  probate,  for  the  payment  of  debts.  Both  pieces 
were  sold  on  the  same  day,  and  tlie  deeds  were  simultaneously 
executed,  by  the  executors. 

To  the  plaintiff's  action  for  a  trespass  in  crossing  his  land^ 
the  defendant  has  pleaded  a  right  of  way  of  necessity. .  On  the 
trial,  the  plaintiff  claimed,  that  his  land  was  first  bid  off  at  the 
sale,  and  prayed  the  court  to  instruct  the  jury,  that  if  they  so 
found,  they  must  find  a  verdict  in  his  favor,  although  the  de- 
fendant might  have  been  entitled  to  a  right  of  way,  had  his  land 
been  first  bid  off.  The  instruction  was  given  in  conformity  with 
this  request. 

It  is  well  settled,  as  a  part  of  the  common  law  of  England, 
that,  if  a  man  having  a  close,  to  which  he  has  no  access,  except 
over  his  other  lands,  sell  that  close,  the  grantee  shall  have  a 
way  to  it,  as  incident  to  the  grant;  for  without  it,  he  can  not 
derive  any  benefit  from  the  grant.  This  rule  has  been  estab- 
lished for  more  than  two  centuries,  and  seems  not  to  have  been 
questioned  on  the  trial:  Holmes  v.  Ooring,  2  Bing.  76;  BucJdby 
V.  Coles,  5  Taunt.  311;  Morris  v.  Udgington,  3  Id.  24.  And  al- 
though doubts  have  formerly  been  expressed  upon  the  subject, 
it  seems  now  to  be  as  well  settled,  that,  if  the  grantor  had  re- 
served that  close  to  himself,  and  sold  his  other  lands,  a  right  of 
way  would  have  been  reserved:  Howton  v.  Frearson,  8  T.  B.  50; 
Holmes  v.  Oaring,  2  Bing.  76;  Clark  v.  Cogge,  Cro.  Jac.  170; 
Jorden  v.  Atwood,  Ow.  121;  Nichols  v.  Iaicc,  24  Pick.  102  [85 
Am.  Dec.  302]. 

The  way,  in  the  one  case,  in  contemplation  of  law,  is  granted 
by  the  deed;  and  in  the  other  case,  reserved.  And  although  it 
is  called  a  way  of  necessity,  yet  in  strictness,  the  necessity  does 
not  create  the  way,  but  merely  furnishes  evidence  as  to  the  real 
intention  of  the  parties.    For  the  law  will  not  presume,  that  it 
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iras  the  intention  of  fhe  parties,  tiiat  one  should  oonTej  land  to 
the  other,  in  snch  manner  that  the  grantee  could  derive  no  ben- 
efit from  the  conyejanoe;  nor  that  he  should  so  convey  a  portion 
as  to  deprive  himself  of  the  enjoyment  of  the  remainder.  The 
law,  under  such  circumstances,  wiH  give  effect  to  the  grant  ao- 
eording  to  the  presumed  intent  of  the  parties. 

A  way  of  this  Mnd  is  limited  by  the  necessity  which  creates 
it.  It  ceases,  when  that  necessity  no  longer  exists.  If  a  i>er- 
Bon  entitied  to  such  way  purchases  other  lands  over  which  he 
can  pass  to  the  place  to  which  the  way  leads,  his  way  of  neoea- 
sity  ceases. 

If  the  case  is  to  be  governed  by  the  common  law,  as  estab- 
lished in  England,  the  instruction  given  to  the  jury  was  errone- 
ous. The  distinction  which  the  plaintiff  on  tiie  trial  claimed, 
does  not  exist.  It  makes  no  difference  which  land  was  bid  off 
first,  or  which  was  first  conveyed.  But  there  is  another  view  of 
this  case.  These  conveyances  do  not  appear  to  have  been  made 
by  the  owner  of  the  lands.  They  were  a  jMurt  of  the  estate  of 
Hale;  and,  unless  devised  by  his  will,  descended  to  his  heirs  at 
law.  But  the  sales  were  made  by  the  executors,  under  an  order 
of  the  court  of  probate.  These  executors,  as  such,  had  no  in- 
terest in  the  lands  conveyed.  They  had  merely  the  power  to 
seU;  and,  lu  the  exercise  of  that  power,  could  not  destroy  the 
beneficial  interest  belonging  to  the  heir,  or  devisee,  iu  the  lands 
not  sold.  They  could  not,  by  merely  selling  off  the  first  lot, 
deprive  him  of  the  power  of  passing  to  and  from  the  lands  in 
the  rear:  Femam  v.  Wead,  2  Mass.  208  [8  Am.  Dec.  43].  And 
if  they  subsequentiy  sell  other  lands  in  the  rear  of  the  first  lot, 
the  purchaser  would  be  entitied  to  the  same  right  of  way  as  the 
owner  would  have,  if  no  sale  had  been  made.  But  it  has  been 
said,  the  Frnglish  common  law  is  not  applicable  here,  inasmuch 
as  we  have  a  statute  authorizing  selectmen  to  lay  out  private 
ways;  and  that,  if  a  man  will  be  so  indiscreet  as  to  convey  lands, 
without  reserving  to  himself  any  way  to  his  other  lands,  he  must 
be  at  the  expense  of  purchasing  a  way  in  the  maimer  prescribed 
in  the  statute. 

There  is  certainly  nothing  in  the  statute,  which  in  terms 
changes  the  common  law  upon  this  subject.  And  we  think 
there  is  nothing  arising  by  implication.  Private  ways  may  be 
vezy  needful  and  proper,  which  are  not  strictiy  ways  of  neces- 
sity. Power,  therefore,  is  conferred  upon  the  selectmen  to  lay 
01^  such  ways,  subject  to  a  right  of  appeal  to  the  county  court. 

The  relief  given  by  the  statute  would  often  be  very  inadequate . 
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Thus,  it  is  provided,  that  no  lughway,  or  pziyate  i¥aj»  laid  out 
by  the  selectmen,  through  any  person's  inclpsaze,  who  shall  de- 
clare himself  aggrieved  by  laying  out  the  same,  shall  be  laid 
open  or  occupied,  until  the  expiration  of  twelve  months  after 
the  laying  out  of  such  way,  that  he  may  have  an  opportunity  of 
applying  to  the  county  court  for  relief,  and  time  to  fence  and 
secure  his  indosure:  Stat.  268,  tit.  268,  sec.  11.  Under  this 
statute,  it  is  in  the  power  of  one  party  to  prevent  the  other 
from  enjoying  the  way,  for  at  least  twelve  months. 

We  can  not  believe  that  the  legislature  ever  intended  to  de- 
prive a  man  of  the  enjoyment  of  his  land,  for  such  a  period  of 
time.  To  justify  such  a  conclusion,  there  ought  to  be  some- 
thing explicit  to  that  effect,  in  the  statute. 

It  is,  therefore,  our  opinion,  that  a  new  trial  ought  to  be 
granted. 

In  this  opinion,  CmmcH,  Stobbs,  and  Hdihah,  JJ.,  concurred. 

Williams,  0.  J.,  dissented,  on  the  ground  that  our  statute 
had  made  such  provision  for  private  ways,  that  it  seemed  to 
him,  that  the  necessity  which  gave  birth  to  the  common  law 
doctrine  in  England,  could  rarely  exist  in  this  state;  and  that 
no  facts  were  found,  in  this  case,  which  required  its  application. 

New  trial  to  be  granted. 

Right  ov  Wat  bt  Necesstft.— See  NlehoU  ▼.  J&tiee,  86  Am.  Deo.  902; 
Cooper  ▼.  Manepin,  Id.  456;  Brown  ▼.  Burhenmeyerf  83  Id.  641;  TwrnbuU  v. 
BiverSf  16  Id.  622;  Lawton  ▼.  Biven,  13  Id.  741,  note  746,  where  the  eabject 
Ib  diflcnased  at  length.  The  principal  case  is  cited  in  Pierce  v.  SeHeek,  18 
Conn.  328,  to  the  point,  that  if  a  man  having  two  parcels  of  land,  to  one  of 
which  he  has  no  access  except  over  the  other,  and  he  conveys  the  accessible 
parcel,  reserving  the  inaccessible  one,  a  right  of  way  to  the  latter  over  the 
former  is  reserved  to  the  grantor;  in  Seeley  v.  BUhop,  19  Id.  13^  as  reoog- 
nizing  fully  the  doctrine  of  a  way  by  necessity;  and  in  ViaU  ▼.  Carpenier,  14 
Gray,  127,  to  the  point  that  a  right  of  way  by  necessity  ceases  when  the  ne- 
cessity ceases. 

This  case  again  came  before  the  oonrt,  and  is  reported  in  15  Oonn.  428, 
where  the  opinion  here  rendered  is  re-offirmed. 


BUBBOUGHS  V.  HOXTBATONIO  R.  R  Oo. 

[16  OOHmOHODT,  UA.] 

Whebe  Builddto  is  Set  ok  Fibe  bt  Spabk  ebom  Bnoinb  of  a  paiwfag 
railroad  train,  and  consnmed,  the  company  is  not  liable,  in  an  action  of 
trespass  on  the  case,  if  it  was  guilty  of  no  negligence,  bat  used  due  osre 
and  skill  in  carrying  on  the  business  for  which  it  was  inoorporated  hj 
the  legislature. 
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Tbespass  on  the  case.    There  was  a  Terdict  for  tiis 
and  the  defendants  moved  for  a  new  trial.    The  other  facts  ap- 
pear from  the  opinion. 

Booih  and  Dxitton^  for  the  motion. 

BisseU  and  Loomis,  contra, 

Wn.T.TAKs,  O.  J.  The  question  is  whether  this  company,  in- 
corporated to  constract  this  road,  and  to  hold  lands,  engines, 
cars,  and  other  things  necessary  for  the  use  of  it,  are  respon- 
sihle  for  an  injury  of  this  kind;  there  being  no  negligence  or 
carelessness  on  their  part.  To  determine  this,  we  must  look  at 
the  nature  of  the  action.  It  is  founded,  says  Chief  Baron 
Comyns,  upon  a  wrong.  In  all  cases  where  a  man  has  a  tem- 
poral loss  or  damage,  by  the  injury  of  another,  he  may  have  an 
action  on  the  case:  Com.  Dig.,  tit.  Action  on  the  Case,  A.  This 
injury  may  be  caused,  by  the  unlawful  act  of  another,  or  from 
the  carelessness  or  negligent  manner  in  which  a  lawful  act  is 
performed.  It  is  not  every  act  productive  of  injury  to  another, 
that  lays  the  foundation  of  this  action;  for,  says  the  same  emi- 
nent judge,  it  does  not  lie  for  a  reasonable  use  of  my  right» 
though  it  may  be  to  the  annoyance  of  another:  Com.  Dig.,  tit. 
Action  upon  the  Case  for  a  Nuisance,  C. 

Have  these  defendants  done  any  such  act,  or  been  guilty  of 
any  such  negligence,  as  to  subject  themselves  to  this  action;  or 
have  they  used  their  lawful  rights  in  a  reasonable  manner  ?  What 
acts  have  they  done?  They  have  built  their  road,  and  put  on 
their  engines  and  cars,  for  the  purpose  of  transporting  passen- 
gers, by  means  of  steam-power,  in  the  manner  of  other  railroad 
companies.  It  is  not  denied,  that  all  they  have  done  is  in  exact 
conformiiy  with  the  object  of  the  act  of  incorporation.  All 
they  have  done,  then,  must  be  lawful,  if  the  legislature  could 
make  it  so.  Where,  then,  is  the  wrong?  It  is  true  that  a  spark 
from  their  chimney  struck  the  roof  of  the  plaintiffs  building 
and  consumed  it;  but  these  defendants  neither  guided  nor  di- 
rected it.  In  what  respect  does  it  differ  from  a  similar  injury, 
by  a  spark  from  a  dwelling-house?  In  either  case,  the  spark 
proceeds  from  a  reasonable  use  of  one's  own  property;  it  is 
guided  in  the  same  manner,  takes  the  same  direction,  and  pro- 
duces the  same  injury.  In  the  one  case,  we  say  it  is  the  effect 
of  accident  or  the  hand  of  Providence:  why  not  in  the  other? 
If  there  be  in  the  one  case,  how  can  there  be  in  the  other?  If 
it  be  said,  the  sparks  would  not  have  been  there,  if  the  defend- 
ants had  not  come  there  with  their  engine,  it  may  also  be  said. 

Am.  Dxo.  Vol.  JUULVm— g 
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they  would  not  have  proceeded  from  the  house,  if  it  had  not 
been  placed  there,  or  if  there  had  been  no  fire  in  it.    If  it  was 
a  reasonable  use  of  a  house  to  have  a  fire  for  the  ordinary  do- 
mestic purposes,  is  it  less  reasonable  or  necessaiy  to  use  fire  to 
create  steam  for  the  use  of  the  engine?    It  has  not  been 
claimed,  that  this  company  could,  in  any  other  way,  effect  the 
object  of  their  incorporation.     It  was,  indeed,  estimated,  that 
the  legislature  coul^  not  authorize  the  company  to  do  the  act 
they  have  done.    If  by  this  is  meant,  that  they  could  not  au- 
thorize them  to  bum  this  building,  without  making  compensa- 
tion, it  will  not  be  denied.     But  it  does  not  follow,  that  the 
legislature  could  not  authorize  an  act,  without  which,  in  connec- 
tion with  other  incidents,  this  event  would  not  have  happened. 
The  general  assembly  authorize  a  company  to  erect  a  bridge 
over  a  stream;  by  the  force  of  the  winds  a  vessel  or  boat  is 
driven  upon  one  of  the  piers,  and  bilged.     Could  it  be  seri- 
ously claimed,  that  the  legislature  could  not  lawfully  cause  this 
bridge  to  be  erected,  because  accidents  might  occur  ?    And  how 
does  this  case  differ  from  that?    In  both  cases  an  event  has  oc- 
curred injurious  to  a  third  person,  which  would  not  have  hap- 
pened, had  not  the  bridge  or  the  railroad  existed.     Neither  of 
which,  however,  of  themselves,  produced  the  effect.     That  the 
legislature  could  not  take  away  the  property  of  a  citizen  for 
public  use,  without  compensation,  is  a  fundamental  principle. 
But  to  say  that  they  can  pass  no  act,  which,  in  its  remote  con- 
sequences, and  in  connection  with  other  causes,  may  affect  pri- 
vate properly,  is  a  refinement  which  has  never  been  recognized. 
If  this  improvement  was  for  a  public  object  merely,  and  the  de- 
fendants stood  in  the  same  light  as  commissioners  acting  bona 
Jide  in  the  execution  of  .a  public  trust,  then  they  could  not  be 
responsible,  according  to  the  cases  of  Sutton  v.  Clarke,  6  Taunt. 
29,  and  BouUon  v.  Crowther,  2  Bam.  &  Cress.  703.     But  as 
the  defendants  are  to  derive  a  personal  benefit  from  these  im- 
provements, we  do  not  place  the  case  on  that  ground. 

It  was  claimed,  in  argument,  that  there  was  a  difference  be- 
tween original  and  derivative  rights.  Although  this  may  be  an 
ingenious  distinction,  it  is  supported  by  no  authority;  and  we 
think  it  is  not  founded  on  principle.  What  is  an  original  right 
to  property?  All  rights  to  property  (unless  those  of  the  sturdy 
occupant  are  an  exception)  are  founded  upon,  and  regulated 
by  the  laws  of  the  land.  They  are  different  in  different  coun- 
tries; and,  at  different  times,  varying  in  the  same  country. 
They  are  all  derivative,  depending  upon  political  establishments; 
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not  natural,  but  civil,  rights:  2  Bl.  Com.  11.  What  principle, 
then,  exists,  by  which  a  right,  acquired  by  a  special  legislative 
giant,  can  be  distinguished  from  a  right  acquired  under  the 
general  law  of  the  land,  we  have  not  been  able  to  discover.  We 
must,  then,  come  to  the  result,  that  the  acts  of  the  defendants 
were  lawful  acts. 

But  lawful  acts  may  be  performed  in  such  a  manner,  so  care- 
1<^7>  negligently,  and  with  so  little  regard  to  the  rights  of 
others,  that  he,  who,  in  performing  them,  injures  another,  must 
be  responsible  for  that  damage.  Thus,  the  man  who  turns  the 
water  from  his  own  premises  in  such  a  manner  as  to  flow  upon 
and  injure  his  neighbor's  lands,  ought  to  respond.  So  where, 
hj  the  custom  of  the  realm,  the  owner  of  a  house  which  takes 
fire  and  bums  another  house,  is  made  answerable  for  the  dam- 
age, it  proceeds  upon  the  ground  of  negligence:  TabervUle  v. 
Stomp,  1  Salk.  13.  And  the  action,  as  appears  by  the  form,  was 
grounded  upon  this  negligence:  S.  0.,  2  Salk.  726.  So  where 
one,  whose  duty  it  was  to  keep  in  repair  sea-walls,  by  his  negli* 
gence  in  repairing  them,  suffered  the  water  to  overflow;  he  must 
answer  for  that  neglect;  though  it  would  be  otherwise,  if  it  had 
happened  by  the  act  of  God,  and  so  unavoidably:  2  Bulst.  280;^ 
Eeidy  v.  I/y^nxe^  6  Bing.  91.  So  if  one  pull  down  his  own  house, 
in  80  negligent  and  improvident  a  manner  as  to  produce  unnec- 
eesaiy  injury  to  his  neighbor,  he  is  liable  therefor:  WdUers  ei 
al,  V.  Peeil,*  1  Moo.  &  M.  362.  In  such  case,  the  party  must 
nse  ordinary  and  reasonable  care:  Massey  v.  Ooyner  et  cU.*  4 
Gar.  &  P.  161;  Jones  v.  Bird  etal.,5  Bam.  &  Aid.  837.  So,  too, 
in  the  common  case  of  running  down  ships  at  sea,  or  carriages 
on  land,  and  the  injury  arises  from  a  want  of  skill,  or  from  neg- 
ligence in  the  defendant  or  his  servants:  Lack  v.  Seward,  4  Car. 
&  P.  106;  Handaysyde  v.  Wilson  et  aZ.,  3  Id.  528;  Hawkins  y. 
The  Duchess  and  Orange  Steamboat  Company,  2  Wend.  452; 
Moriey  t.  Oaisford,  2  H.  Bl.  442.  On  the  other  hand,  when  the 
party  is  in  the  performance  of  a  lawful  act,  and  the  damage  arises 
without  any  blamable  conduct  on  the  part  of  the  defendant,  he 
will  not  be  responsible  therefor;  for  where  there  is  no  wrong, 
there  can  be  no  liability  in  this  action.  In  a  recent  case,  even 
of  trespass  vi  et  armis,  this  principle  is  ably  enforced,  by  Chief 
Jnstice  Williams,  in  the  supreme  court  of  Vermont,  where  the 
court  held,  that  a  man  who  had  injured  the  person  of  another,  by 
driving  upon  him,  was  not  responsible,  if  he  could  not,  with 
pmdence  and  care,  have  prevented  the  injury:  Vinceni  v.  Stin^ 

1.  Bird  T.  JMicoek.  2.  WaUtn  t.  Ffta.  8.  Mantg  t.  Oojfder. 
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Tiour^  7  Yt.  62  [29  Am.  Dec.  145].  In  trespass,  no  man  should 
be  excused,  say  the  court,  in  Weaver  v.  Ward,  Hob.  134,  unless 
it  be  utterly  without  his  fault. 

However  it  may  be  in  trespass,  we  think  that,  in  this  action, 
ihe  rule  is,  that  some  fault  must  be  shown  in  the  defendant.  In 
case  for  obstructing  a  highway.  Lord  Ellenborough,  C.  J., 
says:  "  Two  things  must  concur  to  support  this  action:  an  ob- 
struction in  the  road,  by  the  fault  of  the  defendant;  and  no 
want  of  ordinary  care  to  avoid  it,  on  the  part  of  the  plaintiff:" 
BiUterfield  v.  Forrester,  11  East,  60.  And  Judge  Buller  says, 
"  every  man  ought  to  take  reasonable  care  that  it  does  not  in- 
jure his  neighbor:  therefore,  wherever  a  man  receives  any  hurt, 
through  the  default  of  another,  though  the  same  were  not  will- 
ful, yet  if  it  be  caused  by  negligence  or  folly,  the  law  gives  him 
an  action  to  recover  damages  for  the  injury  so  sustained:" 
BuU.  N.  P.  25. 

Where,  then,  there  is  neither  negligence  nor  folly,  in  doing  a 
lawful  act,  the  party  can  not  be  chargeable  with  the  conse- 
quences. Thus,  where  the  owner  of  land  set  fire  upon  his  fallow 
grounds,  which  run  into,  and  consumed,  the  pluntiffs  woods, 
the  defendant  was  held  not  to  be  liable,  there  being  no  negli- 
gence in  him  or  his  servants:  Clark  v.  Foot,  8  Johns.  421.  In  a 
similar  case  in  the  state  of  Maine,  it  was  holden,  that  the  plaint- 
iff must,  on  his  part,  prove  negligence  in  the  defendant:  Bachr 
elder  et  aL  v.  Heagan,  6  Shep.  62.*  So  where  one  building  a 
house,  sunk  the  foundation  so  as  to  undermine  that  of  the  ad- 
joining proprietor;  it  was  held,  that  he  was  not  responsible  for 
consequential  damages,  if  he  used  due  diligence  and  care  to 
prevent  injury  to  his  neighbor:  Pardon  v.  Holland,  17  Johns.  92 
[8  Am.  Dec.  369].  The  same  principle,  it  is  supposed,  governed 
the  court  in  Thurston  v.  Hancock  et  oZ.,  12  Mass.  220  [7  Am. 
Dec.  57].  It  is  true,  that  a  judge  entitled  to  great  respect,  has 
suggested  a  doubt  as  to  the  last  case:  Charles  River  Bridge  v. 
Warren  Bridge  et  al.,  11  Pet.  638,  per  Story,  J.  Several  of  the 
cases  cited  above  from  the  late  English  reports,  seem  to  confirm 
the  principal  point  in  that  case:  and  no  authority  has  been 
brought  by  the  plaintiffs  to  support  them  in  this  case,  except 
Hooker  v.  The  New  Haven  and  Northampton  Company,  14  Conn. 
146  [36  Am.  Dec.  477].  And,  with  us,  that  is  certainly  su£S- 
cient  (unless  we  are  ready  to  retrace  our  steps),  if  the  plaintiffs 
are  right  in  their  construction  of  it.  But  upon  a  careful  review 
of  that  case,  we  are  not  able  to  discover  any  principle  there  laid 
down  which  will  justify  the  claim  of  the  plaintiffs. 
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There,  the  defendants,  under  their  charter,  had  constructed 
their  canal,  in  such  a  manner,  and  placed  their  waste-weir  so, 
that  when  the  canal  was  full  the  water  would  be  dischaiged  upon 
the  plaintiff's  meadows,  to  their  great  injury.   It  was  not  claimed, 
that  the  injury  arose  from  an  act  of  Providence,  or  from  some 
unexpected  calamity;  nor,  that  the  canal  could  not  have  been^ 
by  additional  waste-weirs,  so  constructed  as  to  have  avoided  this 
result.     On  the  contrary,  the  injury  was  the  natural  and  neces- 
sary result  of  the  manner  in  which  the  canal  was  constructed. 
Indeed,  the  very  object  of  this  waste-weir  was,  to  protect  the 
canal,  at  the  risk  of  those  around  them:  14  Conn.  152.     It  be- 
came,  therefore,  apparent,  and  it  was  not  denied,  that  the 
defendants  were  liable,  tmless  they  were  protected,  by  the  act 
of  incorporation;  and  the  claim  was,  that,  as  they  were  author- 
ized to  construct  this  canal,  under  the  superintendence  of  com- 
missioners, and  as  this  waste-weir  hsid  been  approved  by  these 
commissioners,  the  company  were  not  responsible  for  any  injury 
resulting  therefrom,  as  individuals  would  be,  in  like  circum- 
stances.    The  court  held,  that  the  act  did  not  expressly  grant 
such  a  protection;  and  that  such  an  implication  could  not  arise 
upon  a  fair  construction  of  the  act:  that,  tmless  the  intention 
of  the  legislature  was  clearly  manifested,  it  was  not  to  be  sup- 
posed, that  it  was  intended  t«  authorize  this  company  to  violate 
the  private  rights  of  individuals,  without  making  them  compen- 
sation; and  a  doubt  v^as  suggested,  whether,  indeed,  this  could 
be  done.     It  was  decided,  that  the  defendants,  in  that  case,  were 
responsible  for  an  act,  voluntarily  and  deliberately  done,  which, 
in  its  immediate  consequences,  injured  another,  in  the  same 
manner  as  an  individual  would  be,  for  a  similar  act.    In  this 
case,  the  defendants  only  ask  that  the  same  principle  shall  be 
applied  to  them  as  to  individuals. 

The  cases,  then,  differ  in  several  important  particulars.  There 
it  was  claimed,  that  the  canal  was  not  supplied  with  sufficient 
waste-weirs,  and  so  was  not  properly  constructed.  Here  it  is 
admitted,  that  all  has  been  done  as  the  law  required.  There, 
it  was  claimed,  that  the  injury  might  have  been  avoided,  by  a 
snfScient  number  of  waste-weirs.  Here,  the  injury  vtras  unavoid- 
able. There,  the  act  done  was  voluntary,  and  done  for  self -pro- 
tection. Here,  it  was  involuntary.  There,  no  individual  could 
justify  a  similar  act.  Here,  the  defendants  only  ask  the  same 
protection  that  an  individual  hasv  We  think,  therefore,  there 
is  a  manifest  difference  in  the  cases. 
There  is  another  fact,  in  this  case,  which,  perhaps,  deserves 
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notico.  The  plaintifib  placed  their  building  in  the  position  it 
was,  after  this  road  was  laid  out.  The  jury,  it  is  true,  have  not 
found,  that  the  injuiy  happened  by  their  negligence;  but  this 
very  fact  shows,  that  very  little  danger  was  apprehended  from 
the  engine  of  this  company,  and  strengthens  the  idea  that  the 
injury  was  casual,  unexx>ected,  unavoidable.  Upon  the  whole, 
we  think,  that  the  defendants  are  entitled  to  a  new  trial. 

In  this  opinion  the  other  judges  severally  concurred,  except 
Waite,  J. ,  who  was  of  opinion  that  this  case  was  not  distinguish- 
able in  principle  from  that  of  Hooker  v.  The  New  Haven  and 
Northampton  Company, 

New  trial  to  be  granted. 

LiABiLiTT  OF  fUjLBOAD  CoMFAKiss  POR  FiBBS. — ^It  IB  now  the  Settled 
law  in  this  ooontry  and  in  England  that  a  railroad  company  having  the  legal 
right  to  ran  locomotiyes  on  its  road  is  not  liable  for  injuries  caused  by  fire^ 
communicated  by  its  engines,  unless  it  has  been  negligent  in  their  constmo- 
tion  or  management.  The  gist  of  the  action  for  damages  caused  by  fires  pro- 
duced by  railroad  engines  is  negligence,  and  if  it  is  shown  by  the  company 
that  there  has  been  no  negUgence  on  its  i>art,  there  can  be  no  recovery  against 
it:  Vaughan  v.  Toff  Vale  Ry,  Co.,  5  H.  &  N.  679.  approved  in  HamimemMih 
4b  OUy  Ry,  Co,  v.  Brand,  L.  R.,  4  H.  L.  171;  Dimmock  v.  NoHh  Stafford- 
Bhire  Ry,  Co,,  4  F.  &  F.  1058;  Aldridge  v.  Ortal  Western  Ry.  Co.,  3  Man.  &  G. 
615;  Piggot  v.  Eastern  Counties  Ry.  Co.,  3  Man.  G.  &  S.  230;  Philadelphia 
and  Reading  R.  R.  Co.  v.  Hendriekson,  80  Pa.  St.  182;  Philadelphia  A 
Reading  R.  R,  Co.  v.  Yerger,  73  Id.  121;  lUinois  Central  /?.  R.  Co.  v.  Mills. 
42  111.  407;  lUinois  Central  R.  R,  Co.  v.  Crazier,  44  Id.  28;  Indianapolis  A 
Cincinnali  R,  R,  Co.  v,  Paramore,  31  Ind.  143;  LeavenwoHh,  L.  db  Q.  R.  R. 
Co,  V.  Cook,  18  Kan.  261;  McHugh  v.  Chicago  di  N  W.  R.  R.  Co..  41  Wis. 
IS;  Morris  *fe  Essex  R.  R.  Co.  v.  State,  36  N.  J.  L.  553;  Jackson  v.  Chicago 
<kN.  W.  R.  R.  Co.,  31  Iowa,  176;  S.  C.  7  Am.  Rep.  120;  Webb  v.  B^me, 
W.  d:  O.  R.  R.  Co.,  49  N.  Y.  420;  S.  0.,  10  Am.  Rep.  389;  Woodson  v.  Mil^ 
wauhee  d:  St.  P.  i?.  Co.,  21  Minn.  60.  But  as  the  use  of  fire  in  locomotivea 
18  necessarily  attended  with  danger  to  combustible  property  contiguona  to  the 
Ime  of  the  raikoad,  the  companies  are  held  to  the  exercise  of  a  high  degree 
^  care  La  discussing  this  subject  in  the  case  of  the  FrankfoH  db  Bristol 
^^'^^'  ^'  ^'^P^  ^  T.  R.  R.  Co.,  54  Pa.  St.  860,  Agnew,  J.. 
said:  The  law,  in  conferrmg  the  right  to  use  an  element  of  dangerrprotecti 
the  person  using  it  except  for  his  abuse  of  hU  privaege.  Butii  proportion 
to  the  danger  to  others  will  arise  the  degree  of  cautio^  and  care  he  mW^ 
who  exercises  the  privilege.  Great  danger  demands  higher  vigilance  and 
more  efficient  means  to  secure  safety;  where  the  peril  is  smaU,  l^TwiU  auf 
fice.  It  ,s  midoubtedly  the  duty  of  a  raiht>ad  coi^y  usin^micrdiTie^ 
machmes  fired  up  to  intense  heat,  and  running  iTclose  Dr««^!f^f!^^ 
houses  and  valuable  buUdings.  to  use  the  utm^t  ^iJ^J^T^Z^^^Z 
avoid  mjury.  The  locomotive  symbolics  enterpriseT  and  a^ta^^ 
of  improvement  and  civilization,  but  social  intei^ts  a,;  not  aS^Sni  by^ 
ing  to  hmit  Its  destructive  tendencies,  and  to  nroteot  Mf^l^  ^^^  . 
its  misuse  Itisthe  dutyof  thosewho^it^e^^S^rlrcK 
them  carefully,  to  adopt  every  known  safeguard,  aSl^lS^Z^^J^^rSS^ 
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tune  to  time  of  every  approved  invention  to  lessen  their  danger  to  others." 
And  in  ^eimoeg  v.  Erie  Railway,  43  N.  Y.  123;  S.  C,  3  Am.  Bep.  673,  Folger, 
J.,  said:  "The  role  of  law  is,  that  the  appellant  was  guilty  of  negligence,  if 
it  adopted  not  the  most  approved  modes  of  oonstmction  and  machinery  in 
known  ubo  in  the  business,  and  the  best  preoautionB  in  known  practical 
use  for  secoring  safety.  If  there  was  known  and  in  use  any  apparatus 
which,  applied  to  an  engine,  would  enable  it  to  consume  its  own  sparks, 
and  thus  prevent  the  emission  of  them,  to  the  consequent  ignition  of  com* 
bostible  property  in  the  appellant's  charge,  it  was  negligent  if  it  did  not  avail 
itself  of  such  apparatus."  But  it  must  be  understood  that  the  care  required 
of  a  railroad  company  is  reasonable  and  ordinary  care — that  is,  such  care  as 
prudent  men,  skilled  in  the  business,  would  exercise  under  the  circumstances 
of  the  caae.  The  degree  of  care  will  vary  with  the  circumstances  under  which 
its  exercise  is  demanded,  and  in  proportion  to  the  danger  to  be  avoided: 
1  Thompson  on  Neg.  152;  STnith  v.  Old  Colmy  <k  N,  B.  H.  Co,,  10  B.  I.  22; 
Chicago  ds  A.  B,  R.  Co.  v.  QuaitOance,  58  111.  389;  ToUdo,  W.  dk  FT.  R,  R.  Co, 
T.  Lcamum,  67  Id.  68;  LouiwiUe,  N.  A.  <Cr  G.  R,  R.  Co,  v.  Richardson,  QQ 
Ind.  43;  S.  C,  32  Am.  Bep.  94;  Jackaon  v.  Chicago  ds  N.  W,  Ry,  Co,,  31  Iowa, 
176;  S.  C,  7  Am.  Bep.  120. 

BuBJ>SN  OF  Pboop  or  NsoiJOBNCE. — ^The  question  whether  or  not  the 
mere  £act  of  fire  having  escaped  from  a  railroad  engine,  by  means  of  which 
property  has  been  destroyed,  is  jirima  fade  evidence  of  negligence  on  the 
part  of  the  company  in  the  construction  and  management  of  such  engine,  is 
one  upon  which  there  is  a  conflict  of  authority.     The  English  courts,  and  a 
large  number  of  the  courts  of  this  country,  have  decided  that  negligence  on 
the  part  of  the  company  is  to  be  presumed  from  the  escape  of  the  fire.    The 
reasons  for  the  adoption  of  this  rule  are  thus  stated  by  Dixon,  C.  J.,  in 
Spaulding  v.  Chicago  4b  N,  W.  R,  R,  Co,,  30  Wis.  110, 121;  S.  C,  11  Am.  Bep. 
650, 555:  "  The  agents  and  employees  of  the  road  know,  or  are  at  least  bound 
to  know,  that  the  engine  is  properly  equipped  to  prevent  fire  from  escaping, 
and  that  they  know  whether  any  mechanical  contrivances  were  employed 
for  that  purpose,  and  if  so,  what  was  their  character,  whilst,  on  the  other 
hand,  persons  not  connected  with  the  road  and  who  only  see  trains  passing  at 
a  high  rate  of  speed,  have  no  such  means  of  information,  and  the  same  is  in- 
accessible to  and  can  not  be  obtained  by  them  without  great  trouble  and  ex* 
pense,  and  then  often  only  as  a  favor  from  the  company,  which,  under  the 
oiicumstances,  the  company  would  be  very  likely  to  withhold."    Aside  from 
any  question  of  authority,  this  doctrine  seems  to  be  founded  on  principles  of 
reason  and  justice,  and  it  is  sustained  by  the  following  deddons:  CUavt* 
lands  V.  Cfrand  Trunk  Ry.  Co.,  42  Vt.  449;  Baltimore  ik  S.  R.  R.  Co.  v.  Wood- 
ruff, 4  Md.  242;  HuyeU  v.  Philadelphia  <£r  R.  R.  R.  Co.,  23  Fa.  St.  373;  Mc* 
Oready  v.  8.  C.  R.  R.  Co,,  2  Strobh.  L.  356;  Anderson  v.  Waaaich  <b  J.  V, 
R.  R.  Co.,  2  Utah,  518;  Burke  v.  Louisville  A  N.  R.  R.  Co.,  7  Heisk.  451; 
8.  C,  19  Am.  Bep.  618;  Atchison,  T.  ds.  8.  F.  R,  R,  Co.  v.  8tariford,  12 
Kan.  354;  S.  C,  15  Am.  Bep.  362;  Longahaugh  v.  Va.  City  <k  T.  R.  R.  Co,, 
9  Nev.  271;  Burlington  dr  Mo.  R.  R.  v.  Westover,  4  Neb.  268;  Woodson  v. 
Milwaukee  A  8t.  P.  Ry,  Co.,  21  Minn.  60;  Pittsburgh,  C.  di  8t.  L.  Ry,  Co,  v. 
CampbeO,  86  111.  443;  Toledo,  W,  di  W,  Ry.  Co.  v.  Larmon,  67  Id.  68;  Coates 
V.  Mo,,  K.  de  T.  Ry,  Co,,  61  Mo.  38;  Coode  v.  Hannibal  di  8t,  J.  R.  R.  Co,,  60 
Id.  227;  Clemens  v.  Hannibal  ds  8t.  J,  R.  R,  Co,,  53  Id.  366;  S.  C,  14  Am. 
Bep.  460;  Fitch  v.  Poq/Se  R.  R.  Co.,  45  Mo.  322;  Case  v.  Northern  C,  Ry.  Co., 
59  Barb.  644;  Field  v.  N.  T.  C.  R.  R.  Co.,  32  N.  Y.  339;  MUs  v.  Portsmouth 
S  R.  R.  R.  Co.,  2  Ired.  L.  138.    The  following  cases  hold  that  the  burden  of 
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proof  of  the  company's  negligence  rests  onthe  plaintiff  who  alleges  it:  Indiana 
apoU$A  C,  R.  R.  Co,  y.  Paramore,  31  Ind.  143;  J^erie  v.  Philadelphia,  W.  dk  B. 
R,  R.  Co.,  3  Houst.  447;  Rt{fner  ▼.  CineinruUi,  H.  ds  D,  R,  R.  Co.,  34  Ohio 
St.  96.  And  see  on  the  same  side  of  this  question  4  West.  Jur.  pp.  333  and 
429;  5  Am.  Law.  Rev.  208.  The  escape  of  fire  is,  however,  only  prima  fadey 
not  conclusive,  evidence  of  negligence  on  the  part  of  the  company,  and  if  it- 
can  show  that  its  engines  were,  at  the  time,  equipped  with  the  most  effective 
appliances  to  prevent  the  escape  of  fire,  and  were  in  good  repair  and  properly 
and  skillfully  manaf^ed,  it  will  not  be  held  liable:  Chicago  ds  A,  R.  R,  Co,  v. 
QuaiTOanee,  58  lU.  389;  Toledo,  W.  d}  W.  Ry.  Co.  v.  Lamum,  67  Id.  68;  Keimy 
T.  Hannibal  dt  SL  J.  R.  R.  Co.,  70  Mo.  243;  Libbff  v.  C.  /.  d  P.  Ry.  Co.,  52 
Iowa,  92;  Small  v.  C.  I.  d  P.  Ry.  Co.,  50  Id.  338. 

Duty  or  CoMPAinr. — In  the  construction  and  equipment  of  engines  it  is, 
no  doubt,  the  duty  of  the  company  to  avail  itself  of  all  the  discoveries  that 
science  has  placed  within  their  reach,  for  the  purpose  of  preventing  mischief 
to  property  from  the  emission  of  sparks,  or  from  any  other  cause.  Provided- 
always  that  such  contrivances  are  such  as  it  is  reasonable  to  require  the  com* 
pany  to  adopt.  Some  judges  have  gone  the  length  of  holding  that  it  is  per- 
fectly practicable  for  railroad  companies  to  adopt  such  precautions  as  would 
render  such  accidents  next  to  impossible,  and  intimate  that  it  is  the  legal 
duty  of  the  companies  to  adopt  and  use  such  appliances:  Piggot  v.  EasUm 
CourUies  Ry.  Co.,  3  Man.  G.  &  S.  230;  54  E.  C.  L.  R.;  SmaU  v.  C.  I.  d  P.  Ry. 
Co.,  50  Iowa,  338;  Chicago  d  A.  R.  R.  Co.  v.  QtuLintance^  58  111.  889.  This 
seems,  however,  to  be  carrying  the  rule  too  far.    See  1  Thomp.  on  Neg.  155. 

It  would  be  hardly  just  to  the  company  to  hold  that  it  is  bound  to  us» 
every  new  invention  and  appliance  known  to  science,  without  reference  to  the 
question  whether  or  not  such  appliances  had  been  practically  tested  or  found 
to  be  the  best  by  actual  experience.    As  Judge  Folger  said  in  the  case  of 
Steiniceg  v.  IHe  Ry.  Co.,  43  N.  Y.  123,  already  referred  to,  the  company  is 
"not  bound  to  use  every  possible  precaution  which  the  highest  scientific  skill 
might  have  suggested,  nor  to  adopt  an  untried  machine  or  mode  of  construc- 
tion."   But  although  the  law  does  not  demand  absolute  scientific  perfection 
in  the  construction  and  equipment  of  engines,  it  does  require  a  high  de- 
gree of  care  and  skill,  and  that  the  company  shall,  as  near  as  practicable,  as- 
oertain  what  is  the  best  plan  for  such  construction:  Pittsburgh,  C.  d  8t,  L.  R, 
R,  Co.  V.  Nelson,  51  Ind.  150.     If,  however,  a  railroad  company  takes  all 
practicable  and  reasonable  precautions  in  the  construction  of  its  engines,  it  will 
not  be  held  liable:  Philadelphia  d  R.  R,  R.  Co.  v.  Hendriekson,  80  Pa.  St.  182; 
Burlington  d  Mo.  R.  R.  Co.  v.  Westover,  4  Neb.  268;  Kansas  P.  R.  R.  Co.  v. 
Butts,  7  Kan.  308;  Jefferis  v.  Philadelphia,  W.  d  B.  R.  R.  Co.,  3  Houst  447; 
Burke  V.  Louisville  d  N.  R.  R.  Co.,  7  Heisk.  451;  S.  C,  19  Am.  Rep.  618.    In 
the  management  of  its  engines,  too,  the  company  is  bound  to  exercise  due  oaro 
and  skill.     Wlien  called  upon  to  disprove  negligence  on  its  part  it  must  show 
that  the  engine  was  at  the  time  in  good  condition  and  in  the  hands  of  careful 
and  competent  persons:  1  Thomp.  on  Neg.  157;  Baltimort  d  C,  R.  R.  Co.  v. 
Dorsey,  37  Md.  19;  BaUimore  d  0.  R.  R.  Co.  v.  Shipley,  39  Id,  251;  St. 
Joseph  d  D.  C.  R.  R.  Co.  v.  Chase,  11  Kan.  47.    A  railroad  company  is 
bound  to  keep  its  track  and  land  contiguous  thereto,  free  from  combustible 
materials  such  as  are  likely  to  be  ignited  by  sparks  from  passing  engines: 
PiUsburgh,  C.  d  St.  L.  R.  R.  Co.  v.  Nelsim,  61  Ind.  150;  BaUim/ore  d  0.  R.  R. 
Co.  V.  Shipley,  39  Md.  251;  Henry  v.  Southern  Padjlc  R.  R.  Co.,  60  Cal.  176; 
Delauxire,  L.  d  W.  R.  R.  Co.  v.  Salmon,  39  N.  J.  Law,  299;  Kellogg  v. 
Chicago  d  N.   W.  Ry.  Co.,  26  Wis.  223;    Troxler  v.  Richmond  d  D.  R.  R. 
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Co,,  74  N.  G  377:  Smilh  v.  Lond<m  <k  8.  W,  By,  Co,,  L.  R.,  6  C.  P.  14. 
Bat  aee  Kcmaas  P.  R.  B,  Co.  ▼.  BuUs,  7  Kan.  308. 

Admissibilitt  or  Btidence  of  Negligence.— It  is  so  difficult,  in  the 
natore  of  the  case,  for  a  plaintiff  whose  property  has  been  destroyed  by  a  fire 
set  oat  by  a  nilroad  engine,  to  obtain  direct  evidence  of  defects  in  the  con- 
etnxctioD,  or  of  negligence  in  the  management  of  the  particular  engine  which 
caused  the  damage,  that  courts  haye  trenched  somewhat  upon  the  general 
roles  regarding  the  relevancy  of  evidence  in  actions  of  this  kind:  1  Thomp. 
on  K^.  158;  Shearm.  ft  Redf.  on  Keg.,  sec.  333.  It  is  generally  held,  that 
in  actions  for  damages  from  fires  caused  by  sparks  from  locomotives,  the 
l^aintiff  may  introduce  evidence  to  show  that  about  the  time  the  fire  in 
question  happened,  the  engines  of  the  defendant  running  past  the  location  of 
the  ^re  were  in  such  a  condition  or  were  so  managed  as  to  be  likely  to  set  fire 
to  objects  in  the  position  of  the  property  burned,  or  that  sparks  were  emitted 
by  other  engines  of  the  company  about  that  time,  and  set  fire  to  other  prop- 
erty similarly  situated,  without  showing  that  these  engines  were  run  by  the 
nme  engineers,  or  were  of  the  same  construction  as  the  one  that  occasioned 
the  damage:  Piggot  v.  Ecutem  Counties  By,  Co.,  3  Man.  G.  &  S:  230;  S.  C,  54 
Eng.  Com.  L. ;  Henry  v.  Southern  Pcicific  B,  B,  Co.,  50  Cal.  176;  Home  Ins.  Co, 
V.  Pennsylvania  B,  B,  Co.,  11  Hun,  182;  Wehb  v.  B(me,  W.  <fe  0.  B,  B,  Co.,  49 
N.  Y.  420;  S.  C,  10 Am.  Rep.  389;  Longdbaughr.  VirginiaCityA  T.  B.  B.  Co., 
9  Nev.  271;  PhUadelphia  S  B,  B.  B.  Co,  v.  SckuLtz,  93  Pa.  St.  341;  Cleavelands 
V.  Orand  Trunk  By.  Co.,  42  Vt.  449;  Annapolis  J:  E.  B.  B.  Co,  v.  Qantt,  39 
Md.  115;  Grand  Trunk  By,  Co.  v.  Biehardson,  91  U.  S.  454;  Boss  v.  Boston  <6 
W.  B,  R,  Co,,  6  Allen,  87;  Burke  v.  Louisville  ds  N.  B,  B.  Co.,  7  Heisk.  451; 
8.  C,  19  Am.  Rep.  618;  Smith  v.  Old  Colony  «fc  N,  B.  B.  Co.,  10  R.  I.  22;  St. 
Joseph  A  2).  C,  B,  B,  Co.  v.  Chast,  11  Kan.  47;  Candy  v.  Chicago  d&  N,  W. 
R,  B,  Co,,  30  Iowa,  420;  S.  C,  6  Am.  Rep.  682.  But  see  contra,  Coale  v. 
Hamtibal  A  St,  J.  B,  B,  Co.,  60  Mo.  227,  and  Lester  v.  Kansas  C,  St.  J.  <b 
C.  B.  B.  R.  Co,,  Id.  265. 

A  review  of  some  of  tho  above-named  cases  will  serve  to  explain  the  appli- 
cation of  this  rule.  In  Henry  ▼.  SotUJiem  Pacific  B.  B,  Co.,  50  Cal.  176,  it 
was  decided  that  the  plaintiff  might  prove  that  prior  and  subsequent  to  the 
fire  that  caused  the  injury,  and  about  the  same  ti9ie,  other  fires  were  kindled 
in  the  vicinity  by  the  same  engine.  In  Home  Ins,  Co.  v.  Pennsylvania  B,  R. 
Co.,\\  Hun,  182,  it  was  held  that  evidence  of  prior  and  subsequent  emission  of 
sparks  by  the  plaintiffs'  engines,  or  by  some  of  them,  was  admissible.  In 
Atmapolis  d!  E.  B.  B.  Co.  v.  Oantt,  39  Md.  115,  the  court  decided  that  the 
plaintiff  might  show  that  within  a  week  before  the  fire  in  question,  the  en- 
gines of  the  defendant,  in  passing,  had  scattered  large  sparks,  which  were 
capable  of  setting  fire  to  combustible  articles  along  the  road,  and  that  fre- 
quent fires,  occasioned  by  such  sparks,  had  been  put  out  within  that  time. 
Li  Long€U>afugh  v.  Va.  C,  ds  T,  B.  B.  Co.,  9  Nev.  271,  testimony  of  a  witness 
that  a  few  weeks  after  the  fire  complained  of  another  fire  was  caused  on  the 
Bsme  road  by  coals  dropped  from  another  engine  of  the  same  company,  was 
held  to  be  competent  evidence.  In  Cleavelands  v.  Grand  T.  By.  Co.,  42  Vt. 
449,  evidence  that  the  defendants*  engines  running  over  the  division  of  the 
road  where  the  property  was  situated,  at  or  about  the  time  it  was  destroyed, 
habitually  scattered  fire  from  ash-pans  and  smoke-stack?,  was  admissible. 
In  Philadelphia  A  B.  B.  B.  Co.  v.  SchvJilz,  93  Pa.  St.  341,  the  judge,  on  the 
trial,  permitted  the  plaintiff  to  give  evidence  that  numerous  fires  had  been 
ignited  by  sparks  from  the  same  engine,  and  the  supreme  court  decided  that 
open  this  evidence,  the  question  of  negligence  was  properly  submitted  to  the 
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juiy.  Id  Pi(fgoi  v.  Eaaieni  C.  By.  Co.,  3  Man.  6.  &  S.  230;  54  Eng.  Com.  L. 
230,  evidence  waa  admitted  to  show  that  other  engines  belonging  to  the  com- 
pany, npon  other  oocasiona,  in  passing  along  the  line,  threw  sparks  to  a  saffi- 
cient  distance  to  reach  the  hailding  in  question.  In  Smith  y.  Old  Colony  S 
N,  R,  R.  Co.,  10  B.  L  22,  it  was  held  that  evidence  that  fires  on  the  line  of 
the  road  had  originated  from  sparks  escaping  from  defendants'  locomo- 
tives, before  the  occorrenoe  of  the  ond  in  qnestion,  was  admissible  to 
«Dable  the  jory  to  determine  whether  or  not  the  defendants  had  ex- 
ercised reasonable  care  at  the  time  when  this  one  happened;  bat  thai 
evidence  of  subsequent  fires  was  inadnussible,  unless  the  defendants  disputed 
the  possibility  of  the  fire  having  been  communicated  by  sparks  from  their 
engines,  and  in  that  case  it  was  admissible  only  for  the  purpose  of  proving 
that  possibility.  And  in  Boss  v.  Boakm  A  W.  B,  B,  Co.,  6  Allen,  87,  it  was 
decided  that  evidence  was  competent  to  show,  in  rebuttal,  that  the  same  en- 
gine using  similar  fuel  had  emitted  burning  sparks,  which  had  fallen  at  as 
great  a  distance  as  the  building  destroyed.  Folger,  J.,  in  the  case  of  Webb  v. 
Borne,  W.  d:  O.  B.  B.  Co.,  49  K.  7.  420;  S.  C,  10  Am.  Rep.  389,  said:  "The 
testimony  as  to  the  presence  of  coals  on  the  track  at  the  time  of  the  fire,  or  at 
the  place  of  the  fire  at  other  time  not  long  therefrom,  or  at  once  after  the  pas- 
sage of  this  engine  from  time  to  time,  was  pertinent  and  proper.  **  And  the  oourti 
in  deciding  the  case  of  Pennsylvania  B.  B.  Co.  v.  StranaJuxn,  79  Pa.  St.  40S, 
said:  "  It  was  necessary  to  permit  the  party  to  show  that  the  emitting  of  ooala 
and  sparks  in  unusual  quantities  was  frequent,  and  permitted  to  be  done  by  a 
number  of  engines.**  In  the  case  of  the  Qramd  T.  By.  Co.  v.  Biehardton, 
Dl  U.  S.  454,  Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court,  saidi 
*'  The  third  assignment  of  error  is  that  the  plainti£b  were  allowed  to  prove, 
notwithstanding  objection  by  the  defendants,  that  at  various  times  durin;,(the 
same  summer  before  the  fire  occurred,  some  of  the  def^indants'  locomotives 
scattered  fire  when  going  past  the  mill  and  bridge,  without  showing  that 
either  of  those,  which  the  plaintiffs  claimed  communicated  the  fire,  were 
among  the  number,  and  without  showing  that  the  locomotives  were  similar  in 
their  make,  their  state  of  repair,  or  management,  to  those  claimed  to  havo 
caused  the  fire  complained  of.  The  evidence  was  admitted  after  the  defend- 
anto'  case  had  closed.  But  whether  it  was  strictly  rebutting  or  not,  if  it 
tended  to  prove  the  plaintdfGs'  case,  its  admission  as  rebutting  was  within  the 
discretion  of  the  court  below,  and  not  reviewable  here.  The  question,  there- 
fore, is  whether  it  tended  in  any  degree  to  show  that  the  burning  of  the  bridge 
«nd  the  consequent  destruction  of  the  plaintiffs'  property,  was  caused  by  any 
of  the  defendants*  locomotives.  The  question  has  often  been  considered  by 
the  courts  in  this  country  and  in  England,  and  such  evidence  has,  we  think, 
been  generally  held  admissible  as  tending  to  prove  the  possibility,  and  a  con- 
sequent probability,  that  some  locomotive  caused  the  fire,  and  as  tending  to 
show  a  negligent  habit  of  the  officers  and  agents  of  the  railroad  company. 
There  are,  it  is  true,  some  cases  that  seem  to  assert  the  opposite  rule.  It  is, 
of  course,  indirect  evidence,  if  it  be  evidence  at  all.  In  this  case  it  was  proved 
that  engines  run  by  these  defendants  had  crossed  the  bridge  not  long  before  it 
took  fire.  The  particular  engines  were  not  identified,  but  their  crossing  raised 
at  least  some  probability,  in  the  absence  of  proof  of  any  other  known  cause, 
that  they  caused  the  fire.  And  it  seems  to  us  that,  under  the  circumstances, 
this  probability  was  strengthened  by  the  fact  that  some  engines  of  the  same 
defendants,  at  other  times  during  the  same  season,  had  scattered  fire  during 
>their  passage.    We  can  not,  therefore,  sustain  this  assignment." 

CoNTRiBUTORT  Nbouoencx.— Martin,  B.,  in  the  case  of  Vaughan  t.  Tt^f 
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Vale  Bff,  Co.,  3  H.  ft  N.  750,  said:  '*It  woald  require  a  strong  authority  to 
ooDYizioe  me,  that  because  a  railway  rans  along  my  land,  I  am  bound  to  keep 
it  in  a  particolar  state. "    And  in  the  same  case,  Bramwell,  B.,  delivering  the 
judgment  of  the  court  of  exchequer,  said:  "It  remains  to  notice  another 
point  made  by  the  defendants.    It  was  said  that  the  plaintifiTs  land  was  cov- 
ered with  "rery  combustible  vegetation,  and  that  he  contributed  to  hia  own 
loss,  and  Mr.  Lloyd  very  ingeniously  likened  the  case  to  that  of  an  overloaded 
barge  vwamped  by  a  steamer.    We  are  of  opinion  this  objection  fails.    The 
plaintiff  used  his  land  in  a  natural  and  proper  way,  for  the  purposes  for  which 
it  was  fit.    The  defendants  come  to  it,  he  being  passive,  and  do  it  a- mischief. 
In  the  case  of  the  overloaded  barge  the  owner  uses  it  in  an  unnatural  and 
improper  way,  and  goes  in  search  of  the  danger,  having  no  right  to  impede 
another  natorai  and  proper  way  of  using  a  public  highway."    The  decision 
in  this  case  has  settled  the  law,  in  England,  on  this  subject.    And  the  same 
rale  has  been  Tery  generally  adopted  in  this  country  also.    It  is  approved  by 
Mr.  Thompson  in  his  recent  work  on  negligence,  who  says:  ''A  person  ought 
not  to  be  charged  with  negligence  because  he  conducts  his  business  and  uses 
his  property  as  others  do,  or  because  he  does  not  change  his  mode  of  conduct- 
ing hia  afiairs  in  order  to  accommodate  himself  to  the  negligent  or  officious 
oondnct  of  hia  neighbor.    His  right  to  make  free  use  of  his  own  property  is 
not  to  be  curtailed  by  the  fear  that  his  neighbor  will  make  a  negligent  use  of 
his:"  1  Thomp.  Keg.  168.    Agnew,  C.  J.,  in  discussing  this  subject  in  Phil- 
ikddphia  de  R,  R.  R,  Co,  v.  Hendricksan,  80  Pa.  St.  182;  S.  C,  21  Am.  Bep. 
97,  said:  "  The  conclusion  from  the  cases  is  very  clear,  that  a  plaintiff  is  not 
responsible  for  the  mere  condition  of  Ms  premises  lying  along  a  raibroad,  but 
in  order  to  be  held  for  contributory  negligence,  must  have  done  some  act  or 
emitted  some  duty,  which  is  the  proximate  cause  of  his  injury,  concurring 
with  the  negligence  of  the  company.    Fanners  may  cultivate,  use,  and  pos- 
sess their  farms  and  improvements  in  the  manner  customary  among  farmers, 
and  are  not  bound  to  use  unusual  means  to  guard  against  the  negligence  of 
the  railroad  company.    Indeed,  are  not  bound  to  expect  that  the  company 
will  be  guilty  of  negligence."    This  decision  is  approved  in  the  recent  case  of 
Philaddphiadf  R.  R.  R,  Co.  v.  SehuUz,  93  Pa.  St.  341,  and  is  in  harmony  with 
the  following  cases:  KeUogg  v.  ChicagoAN,  W.  R.  R,  Co.,  26  Wis.  223;  S.  C, 
7 Am. Bep. 60;  Ffyimy.  SanFraneUcodtS.  J.  R.  R.  Oo.,40Cal. U;  S.C.,  6  Am. 
Rep.  595;  Snyder  v.  PitUburgh,  C.^St,  L,  Ry.  Co.,  11 W.  Va.  14;  Salmon  v. 
Ddaware,  L.  &  W.  R,  R,  Co.,  38  N.  J.  L.  5;  S.  C. ,  20  Am.  Bep.  356;  Delaware,  L. 
SW.R.R.Co.v,SalrMm,Z9Id.^i99',IUchy.y^acificR.R.Co.,45Uo.Z22.  These 
decisions  were  rendered  in  cases  relating  to  farms,  and  where  contributory  neg- 
ligence was  set  up  as  a  defense  to  actions  for  the  recovery  of  damages  by  the 
owners  of  land.    But  the  same  principle  is  applied  in  other  cases.     In  Fero  v. 
Buffalo  ^  8.  L.  R.  R.  Co.,  22  N.  Y.  209,  it  was  held  that  leaving  a  door  of  a 
building,  in  course  of  coikstruction,  partly  open,  by  reason  of  which  sparks  from 
the  company's  engine  set  fire  to  the  plaintiff's  building,  was  not  contributory 
negligence  on  the  part  of  the  latter.     Allowing  the  roof  of  a  bam  near  the 
zaibroad  track  to  become  and  remain  decayed  and  cracked,  and  peculiarly  liable 
to  be  set  on  fire  by  sparks  from  passing  engines,  was  held  in  Jefferia  v«  PhUa- 
ddphia,  W.dsB.  R.R.  Co.,  3  Houst.  447,  not  to  be  such  contributory  negligence 
on  the  part  of  the  plaintiff  as  to  bar  his  legal  right  to  recover  for  the  injury.    In 
Bvrhe  ▼.  LouUviUe  A  N.  R.  R.  Co.,  7  Heiak.  451;  S.  C,  19  Am.  Bep.  618, 
it  was  decided  that  one  who,  after  the  construction  of  a  railroad,  builds  in 
an  exposed  position  with  respect  thereto,  is  not,  on  that  account,  precluded 
from  recovering  for  the  destruction  of  his  premises  through  the  want  of  proper 
fSUtiCTi  on  the  part  of  the  company.    In  St.  Joseph  &  D,  C.  R,  R,  Co.  v. 
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Chase,  11  Ean.  47,  it  waa  held  that  it  -wbb  not  negligence  per  ae  for  the 
plaintiff  to  stack  his  hay  on  a  newly  mown  meadow,  thirty  rods  from  the  de- 
fendant's road;  and  that  the  question  of  negligence  in  this  respect  was  prop- 
erly submitted  to  the  jnry.  In  BurUngtofi  A  Mo,  R,  R,  Co,  v.  Weatofver,  4 
Neb.  268,  it  was  decided  that  the  defendant  in  error  was  not  guilty  of  com* 
tributory  negligence,  in  not  haying  fire-breaks  plowed  around  hiA  hedge  an/1 
straw-ricks.  In  Cagwellv,  Chicago  A  N.  W.  B,  R,  Co,,  42  Wis.  193,  it  waa 
held  that  it  was  not  oontribntory  negligence  on  the  part  of  the  plaintiff  ti» 
fail  to  remoTe  a  bam  which  stood  about  a  hundred  feet  from  the  track. 
From  the  tenor  of  these  cases  it  will  be  seen  that  contributory  negligence  is 
not  favored  as  a  defense  in  this  class  of  actions. 

It  must  not,  howcTer,  be  assumed  that  the  plaintiff  can  not,  in  any  case, 
be  guilty  of  such  contributory  negligence  as  will  bar  his  right  to  recover  in 
such  action.  Where  the  danger  is  seen  by  him  it  is  his  duty  to  use  all  reasaa- 
able-  diligence  to  avert  it,  and  if  he  fails  to  do  so  he  must  suffer  the  conse- 
quences of  his  own  neglect.  In  discussing  this  subject,  Dixon,  G.  J.,  deliver- 
ing the  opinion  of  the  court  in  Kellogg  v.  Chicago  Je  N.  W,  R,  R,  Co,,  26 
Wis.  257,  said:  *'  A  man  in  his  senses,  in  face  of  what  has  been  aptly  termed 
a  *  seen  danger,'  that  is,  one  which  presently  threatens  and  is  known  to  him» 
is  bound  to  realize  it,  and  to  use  all  proper  care  and  make  all  reasonable 
efforts  to  avoid  it,  and  if  he  does  not,  it  is  his  own  loss  or  injury,  no  damage 
can  be  recovered  from  the  other  party,  however  negligent  the  latter  may  have 
been."  See  also  DoggeU  v.  Richmond  d>  D,  R,  R.  Co.,  78  N.  C.  305;  Snyder 
V.  P.  C,  «fe  SL  L.  Ry,  Co.,  11  W.  Va.  14.  In  the  case  of  ColUru  v.  IT.  T.  C 
A  H,  R.  R,  R,  Co,,  6  Hun,  499,  the  plaintiff  had  stabled  his  horse  two  feet 
from  the  defendant's  fence,  and  had  thrown  out  the  bedding  and  manure 
•  through  the  window  of  his  stable,  and  allowed  it  to  remain  there  during  nearly 
the  whole  of  a  long  dry  summer,  and  until  it  was  set  on  fire  by  a  spark  from 
the  defendant's  engine.  This  was  held  sufficient  evidence  of  contributoiy 
negligence  on  the  plaintiff's  part  to  require  the  submission  of  the  question  to 
the  juiy.  So  in  the  recent  case  of  Murphy  v.  Chicago  A  N,  W,  R,  R,  Co,,  45 
Wis.  222;  S.  C,  30  Am.  Rep.  721,  it  appeared  that  the  plaintiff  had  allowed 
an  accumulation  of  hay  and  shavings  between  the  buildings  burned,  and 
under  one  of  them  that  was  placed  on  blocks,  with  the  side  next  the  railway 
open,  and  it  was  held  that  this  was  sufficient  evidenoe  of  contributory  negli- 
gence to  be  submitted  to  the  jury. 

CoMFA&ATiVE  Negligence. — Some  cases  in  Illinois  hold  that  owners  of  land 
contiguous  to  railroads  are  as  much  bound  in  law  as  the  companies  are,  to  keep 
their  property  free  from  accumulations  of  combustible  matter,  and  that  in 
actions  of  this  kind  the  plaintiff  can  not  recover  unless  it  appears  that  the 
negligence  of  the  company  is  greater  than  the  negligence  of  the  landowner: 
Chicago  d>  N,  W,  R,  R,  Co,  v.  Simomon,  64  EL  504;  S.  C,  5  Am.  Rep.  155; 
lU,  CerU,  R,  R,  Co,  v.  Frauer,  47  HL  505.  And  in  Keaee  v.  Chicago  S  N,  W, 
R,  R,  Co.,  30  Iowa,  78;  S.  C,  6  Am.  Rep.  643,  it  was  decided  that,  in  an 
action  for  damages  caused  by  a  fire  communicated  by  a  locomotive  to  dry 
grass  on  the  company's  road,  and  thence  to  the  plaintiff's  haystacks,  it  waa  a 
question  for  the  jury  whether  the  company  was  negligent  in  leaving  the  dry 
grass  and  weeds  upon  its  road;  also  whether  plaintiff  was  negligent  in  not 
plowing  around  his  stacks;  and  if  he  was  negligent  in  that  regard,  it  was  a 
case  of  contributory  negligence  which  would  prevent  his  recovery,  although 
the  company  were  also  guilty  of  negligence  in  leaving  dry  grass  and  weeds 
on  its  road.  The  rule  laid  down  in  these  cases  is  opposed  by  the  great  weight 
of  authority  in  other  states,  and  has  been  since  abrogated  by  statute:  R.  S. 
DL,  1880,  p.  1161,  c.  114,  sec.  89;  Rev.  Code  Iowa,  sec.  1289. 
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Pboxzmatx  A2n>  RsMOTB  Causx. — ^In  cases  where  fire  has  been  communi- 
cated to  tlie  property  of  one  person,  and  thence  to  the  property  of  another, 
a  question  arises  whether  or  not  the  negligence  of  the  company  in  setting  out 
the  first  fire  is  too  remote  to  enable  the  person  whose  property  was  destroyed 
by  the  second  fire,  to  recover  damages  for  the  injury  done  to  him  7  There 
are  two  cases  in  this  country  that  hold  the  affirmative.  They  are  Ryan  v.  N, 
r.  C.  R.  R.  Co.,  35  N.  Y.  210,  and  Pennsylvania  R.  R,  Co.  v.  Kerr,  62  Pa.  St. 
353;  S.  C,  1  Am.  Rep.  431.  But  the  latter  case  is  virtually  overruled  on  this 
point  by  the  subsequent  cases  of  Pennsylvania  R.  R.  Co,  v.  Hope,  80  Pa.  St. 
373;  S.  C,  21  Am.  Rep.  100;  and  Lehigh  V.  R.  R.  Co,  v.  McKeen,  90  Pa.  St. 
122;  S.  C,  35  Am.  Rep.  644.  The  former  met  a  similar  fate  in  Webb  v.  RomCf 
W.  Js  O.  R.  R,  Co.,  49  N.  T.  420;  S.  C,  10  Am.  Rep.  389.  Elsewhere  it  is 
held  with  practical  unanimity  that  such  negligence  is  not  too  remote  a  cause  to 
Bustain  a  recovery:  Fent  v.  Toledo,  P,  A  W.  R.  R,  Co.,  59  lU.  349;  S.  C,  14  Am. 
Eep.  13;  Henry  y. SoidhemP.R.R,  Co., 50  CaL  116;  Perleyv,  Eastern  Ry.  Co., 
98  Mass.  414;  Ddavoare,  L,  <k  W,  R,  R.  Co.  v.  Salmtyn,  39  N.  J.  Law,  299; 
EookseU  V.  Concord  R.  R.  Co,,  38  N.  H.  242;  SmaU  v.  Chicago,  R.  I.  «fe  P.  Ry. 
Co.,  55  Iowa,  582;  AtmapoUs  <b  E.  R.  R.  Co.  v.  OanJU,  39  Md.  115;  Philor 
ddphia,  W.  Jb  B.  R.  R.  Co.  v.  Constable,  Id.  149;  Baltimore  ia  O.  R,  R.  Co,  v. 
Shipley,  Id.  251;  TroxUr  v,  Richmond  A  D,  R.  R.  Co.,  74  N.  C.  377;  Atchison, 
T.  <fe  8.  F.  B.  R.  Co,  V.  Bales,  16  Kan.  252:  Atchison,  T,  <t  S,  F,  R.  R.  Co. 
v.  Stafford,  12  Id.  354;  S.  C,  15  Am.  Rep.  362;  Poeppers  v.  Mo.,  K.  <fe  T, 
R.  R.  Co.,  67  Mo.  715;  S.  C,  29  Am.  Rep.  618;  Coates  v.  Mo,,  K.  A  T.  R,  R. 
Co.,  61  Mo.  38;  Clemens  v.  Hannibal  <b  St.  J.  R.  R.  Co.,  53  Id.  366;  S.  C,  14 
Am.  Rep.  460;  Anderson  v.  Wasatch  <£r  J.  V.  R.  B.  Co.,  2  Utah,  518;  Bur- 
lington <£:  Mo.  R.  R.  Co.  V.  Westover,  4  Neb.  268.  In  the  case  of  Fent  v. 
Toledo,  P.  J:  W.  R.  R,  Co.,  Lawrence,  C.  J.,  who  delivered  a  very  able  opinion 
on  the  subject  under  discussion,  said  of  the  Ryan  and  Kerr  cases  above  re- 
ferred to:  ** These  two  cases  stand  alone,  and  we  believe  they  are  directly  in 
conflict  with  every  English  or  American  case,  as  yet  reported,  involving  tins 
queftion."  And  further  on,  at  page  360,  he  said:  **It  seems  to  us  that  the 
arbitrary  rule  enforced  in  these  two  cases,  which  is  simply  this,  that  when 
there  is  negligence,  there  may  be  a  recovery  for  the  first  house  or  field,  but  in 
no  event  for  the  second,  rests  on  no  maintainable  ground,  and  would  involve 
the  administration  of  the  law  in  cases  of  this  character  in  absurd  inconsist- 
encies. We  believe  there  is  no  other  just  or  reasonable  rule  than  to  deter- 
mine in  every  instance  whether  the  loss  was  one  which  might  reasonably  have 
been  anticipated  from  the  careless  setting  of  the  fire,  under  all  the  circum- 
stances surrounding  the  careless  act  at  the  time  of  its  performance.  If  loss 
has  been  caused  by  the  act,  and  it  was,  under  the  circumstances,  a  natural 
consequence  which  any  reasonable  person  could  have  anticipated,  then  the 
act  is  a  proximate  cause,  whether  the  house  burned  was  the  first  or  the  tenth, 
the  latter  being  so  situated  that  its  destruction  is  a  consequence  reasonably 
to  be  anticipated  from  setting  the  first  on  fire.  If,  on  the  other  hand,  the 
%xt  has  spread  beyond  its  natural  limits  by  means  of  a  new  agency — if,  for 
example,  after  its  ignition,  a  high  wind  should  arise,  and  carry  burning 
iHands  to  a  great  distance,  by  which  a  fire  is  caused  in  a  place  that  would 
have  been  safe  but  for  the  wind — such  a  loss  might  fairly  be  set  down  as  a 
remote  consequence,  for  which  the  railway  company  should  not  be  held  re- 
•ponsible.*'  The  doctrine  here  laid  down  seems  to  us  to  be  entirely  satisfao- 
tocy,  and  so  it  appears  to  have  been  regarded  in  all  subsequent  cases  in  which 
it  lias  been  referred  to. 

Statuto&t  LiABiLrrr. — ^The  legislatures  of  several  of  the  states  of  tha 
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Union  have  passed  laws  determining,  with  more  or  less  stringency,  the  lia- 
bility of  railroad  companies  for  fires  commnnicated  by  their  engines.     In 
Massachusetts  it  is  provided  that  **  every  corporation  shall  be  responsible  is 
damages  to  any  person  or  corporation  whose  buildings  or  other  property  may 
be  injured  by  fire  communicated  by  its  locomotive  engines:"  Gen.  Stats.  Mass., 
c.  63,  sec.  101.    In  Maine,  "when  a  building  or  other  property  is  injured  by 
fire  communicated  by  a  locomotive  engine,  the  corporation  nsing  it  is  respon- 
sible for  such  injury:"  R.  S.  Me.,  1871,  c  51,  sec  32.     In  Vermont,  '*  when 
any  injury  is  done  to  a  building  or  other  property,  by  fire  commnnicated  by  a 
locomotive  engine  of  any  railroad  corporation,  the  said  corporation  shall  be 
responsible  in  damages  for  such  injuiy,  unless  they  shall  show  that  they  have 
used  all  due  caution  and  diligence,  and  employed  suitable  expedients  to  pre- 
vent such  injury:"  Gen.  Stats.  Vt.,  1862,  p.  233,  sec.   78.     In  Maryland, 
**  Railroad  companies  shall  be  responsible  for  injuries  resulting    *    *    *    by 
fire  occasioned  by  their  engines  or  carriages,  upon  any  of  their  roads,  and 
the  branches  thereof,  unless  the  said  companies  can  prove  to  the  satisfaction 
of  the  justice  or  other  tribunal  before  which  the  suit  may  be  tried,  that  the 
injury  complained  of  was  committed  without  any  negligence  on  the  part  of 
the  company  or  its  agents.    This  section  to  apply  to  all  property,  real  at 
personal:"  Rev.  Code,  Md.,  1878,  p.  723,  sec  1.     In  New  Jersey:  **  13.  It 
shaU  be  the  duty  of  every  railroad  company  in  this  state,  and  of  every  com- 
pany or  person  operating  or  using  any  railroad  in  this  state,  with  a  locomo- 
tive engine  or  locomotive  engines,  to  take  and  use  all  practicable  means  to  pre- 
vent the  communication  of  fire  from  any  locomotive  engine  used  or  employed 
by  them  on  any  railroad  in  this  state,  in  passing  along  or  being  upon  any  such 
railroad,  to  any  property  of  whatever  description  of  any  owner  or  occupant 
of  any  land  adjacent  or  near  to  such  railroad.     14.  When  any  injury  is 
done   to  any  building,  grain,  hay,  crops,  or  other  property  of  any  per- 
son or  corporation,  by  fire  communicated  by  a  locomotive  engine  of  any 
person  or  railroad  corporation,   in    \dolation  of  the  foregoing  section  of 
this  act,  said  person  or  corporation  shall  be  held  responsible  in  damages  to 
the  person  or  corporation  so  injured:"  R.  S.  of  K.  J.  1877,  p.  911,  sees.  13, 
14.    In  Iowa:  "AtuI  provided/urther,  that  any  corporation  operating  a  rail- 
way shall  be  liable  for  all  damages  by  fire  that  is  set  out  or  caused  by  operat- 
ing of  any  such  railway,  and  such  damage  may  be  recovered  by  the  party 
damaged  in  the  same  manner  as  set  forth  in  this  section  in  regard  to  stock, 
except  to  double  damages:"  Rev.  Code  Iowa,  sec.  1289.     The  same  section 
provides  that  the  company  shall  be  liable  for  the  loss  of  stock  killed  or  in- 
jured by  it,  unless  the  damage  was  occasioned  by  the  willful  act  of  the  owner 
or  his  agent.     In  Illinois:  "That  in  all  actions  against  any  person  or  incor- 
porated company  for  the  recovery  of  damages  on  account  of  any  injury  to 
any  property,  whether  real  or  personal,  occasioned  by  fire  communicated  by 
any  locomotive  engine  while  upon  or  passing  along  any  railroad  in  this  state, 
the  fact  that  such  fire  was  so  communicated  shall  be  taken  as  fuU  prima/cicie 
evidence  to  charge  with  negligence  the  corporation,  or  person  or  persons  who 
shall,  at  the  time  of  such  injury  by  fire,  be  in  the  use  and  occupation  of  such 
railroad,  either  as  owners,  lessees,  or  mortgagees,  and  also  those  who  shall  at 
such  time  have  the  care  and  management  of  such  engine;  and  it  shall  not,  in 
any  case,  be  considered  as  negligence  on  the  part  of  the  owner  or  occupant  of 
the  property  injured,  that  he  has  used  the  same  in  the  manner,  or  permitted 
the  same  to  be  used  or  remain  in  the  condition  it  Would  have  been  used  or  re- 
mained had  no  railroad  passed  through  or  near  the  property  so  injured, 
except  in  oases  of  injury  to  personal  property  which  shall  be  at  the  time  upon 
the  property  occupied  by  such  railroad:"  R.  S.  of  IlL,  c.  114,  sec  89,  p. 
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1161,  Gothran*8  ed.  1880.  In  New  Hampshire:  **  The  proprietors  of  every 
nilroid  shall  be  liable  for  all  damages  which  shall  accrue  to  any  person  or 
property  by  fire  or  steam  from  any  locomotive  or  other  engine  on  snch  road:** 
Gen.  Laws  K.  H.  1878»  c.  162,  sec.  8.  Under  the  statutes  of  Massa- 
diosetts  and  New  Hampshire,  given  above,  it  has  been  decided  thai 
the  plea  of  contributory  negligence  on  the  part  of  the  plaintiff  is  not 
an  available  defense:  IngeraoU  v.  Stockbridge  A  P,  R,  B,  Co,,  8  Alien, 
438;  HoweU  v.  RaUroad,  57  N.  H.  132;  S.  C,  24  Am.  Dec.  Sa 
In  the  former  case.  Hoar,  J.,  delivering  the  opinion  of  the  courts 
nid:  "The  legislature  have  chosen  to  make  it  a  condition  of  the  right  to  run 
csrriagee  impelled  by  the  agency  of  fire,  that  the  corporation  employing  them 
•hall  be  responsible  for  all  injuries  which  the  fire  may  cause."  And  in  the 
latter  case,  I^idd,  J.,  who  delivered  the  opinion,  said:  "  The  liability  of  the 
railroad  is  made  absolute  by  the  statute.  No  question  of  care  or  negligence 
on  their  part  is  left  open.  If  they  throw  sparks  or  fire  upon  the  land  of  an 
adjoining  owner,  or  allow  their  fire — ^that  is,  fire  from  their  engines — to  escape 
upon  the  land  of  such  owner,  they  are  made  responsible  in  the  same  way  as 
the  owner  of  cattle,  whose  nature  it  is  to  rove,  is  liable  for  the  damage  they 
do  in  case  they  escape  upon  the  land  of  another;  and  in  the  same  way  one  is 
liable  for  damage  caused  by  filth  or  noxious  odors  originating  or  accumulated 
upon  his  land,  and  passing  therefrom  to  that  of  another.  There  is  no  rule  of 
Uw  that  requires  the  plaintiff  to  so  use  his  land  that  it  shall  not  be  exposed  to 
injuxy  from  the  act  of  another,  especially  when  that  act  is  impliedly  forbidden 
by  the  law."  This  question  was  raised,  under  the  Iowa  statute,  in  the  case  of 
BmaU  v.  CUcagOy  R.  L  <b  P.  R.  R.  Co. ,  50  Iowa,  338,  but  was  not  decided.  In 
that  case,  however,  the  majority  of  the  court  held  that  the  statute  of  that  state 
did  not  impose  upon  the  railroad  company  an  absolute  liability  apart  from  the 
question  of  its  negligence.  They  held  that  the  statute  which  we  have  given 
above  merely  made  the  fact  of  the  injury  occurring  from  the  engine  of  the 
company  prima/acie  evidence  of  negligence,  that  might  be  rebutted  by  proof  of 
freedom  from  negligence.  See  also  Sloeaon  v.  B,  C.  R.  A  N,  Ry.  Co. ,  51  Id.  204. 
Under  these  statutes  it  lb  held  that  a  railroad  company  that  has  leased  its  road 
to  another  ooinpany,  is  liable  for  the  damages  caused  by  its  lessee:  PiUabwrgh^ 
C.  *SL  L.  R.  Co,  V.  CampbeU,  86  HI.  443;  Steanu  v.  AUarUic  A  St.  L.  R,  R. 
Co,,  46  Me.  95;  IngeraoU  v.  Stockbridge  <b  P.  R.  R.  Co,,  8  Allen,  438.  As  is 
also  the  leasee:  Pierce  v.  Concord  R.  R,,  51  N.  H.  590;  Davia  t.  Providence 
SW.R.R,  Co.,  121  Mass.  134. 


LiNSLET  V.  BUBHNELL. 

[16  OomnoizoDT,  325.] 

On  Who  Lxatbb  Cabt  Loadbd  with  Wood  ts  Middlb  of  Public  Road^ 
is  liable  for  injury  caused  to  a  traveler  by  reason  of  the  obstruction,  al- 
though snch  cart  was  placed  there  without  his  knowledge  or  consent,  if 
after  he  knew  that  it  was  there,  he  permitted  it  so  to  remain. 

DiCL&BATiox  That  Alusois  that  Defendant  Wbongfullt  Placed  Ob- 
BiKUcnoN  upon  the  traveled  path  of  a  highway,  and  negligently  and 
wrongfully  permitted  the  same  to  remain  there,  is  sustained  by  proof 
that  persons  unknown  placed  such  obstruction,  consisting  of  property  ol 
the  defendant,  in  the  road,  and  that  the  defendant,  knowing  it  to  be 
there,  permitted  it  to  remain. 
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Ibt  Aotxok  tob  Dakaois  from  Obstkuotion  m  Highway,  testimonj  is 
admiatible  to  show  that  the  defendant,  after  the  injury  was  Bottained» 
declared  that  he  did  not  mean  to  remove  the  obetraotion  until  some  one 
was  injured  thereby. 

jaPKNSXS  OF  PLADrnvr  BKTOND  HIS  TaXABLB  Ck)8T8  ICAT  BB  ALLOWED  tO 

him  by  the  jory  in  trespass  and  in  other  actions  soonding  in  damages. 
iWaite,  J.,  dissenting.) 

Casb  to  recover  damages  for  injuries  sustained  by  the  plaintiff 
by  reason  of  obstructions  on  a  public  highway.  There  was  a 
Terdict  for  the  plaintiff,  and  the  defendant  moTed  for  a  new 
trial.    The  other  facts  appear  from  the  opinion. 

Baldwin  and  Kimberly,  in  support  of  the  motion. 

B.  L  and  G,  A.  JngeraoU^  contra. 

Chubgh,  J.  1.  Questions  of  minor  importance  have  been  dis- 
cussed upon  this  motion,  which  it  may  be  well  to  dispose  of, 
before  considering  the  leading  principle  of  the  case. 

1.  It  has  been  objected  that  the  testimony  of  Collins  was  im- 
properly admitted.  Collins  testified,  that^  immediately  after 
the  plaintiff  received  the  injury,  the  defendant  said:  *'  I  did  not 
mean  to  remove  the  cart  and  wood,  until  somebody  got  injured, 
and  then  make  known  who  put  them  into  the  traveled  road." 
And  afterwards  he  said,  '*  What  would  you  do  ?  I  am  provoked 
every  day.  I  won't  touch  the  wood,  if  half  Branford  runs  into 
it,  and  gets  killed,"  etc.  This  testimony  was  admissible  fur 
several  reasons.  It  conduced  to  prove,  that  the  defendant  knew 
the  situation  of  the  cart  and  wood;  that  he  recognized  them  ai 
his  own,  and  had  not  abandoned  them,  or  resigned  his  claim  ta 
any  trespasser;  that  he  had  a  reasonable  time  to  remove  them, 
but  purposely  permitted  them  to  remain;  and  also,  it  furnished 
strong  evidence  of  the  recklessness  of  the  defendant;  and  if  it 
did  not  prove  any  special  malice  towards  this  plaintiff,  it  might 
legitimately  affect  the  question  of  damages  in  the  case:  Hall  v. 
Connecticut  River  Steamboat  Company,  13  Conn.  319;  Sears  v. 
Lyons,  2  Stark.  Cas.  317;  Treat  v.  Barber,  7  Id.  174;*  ChurchiU 
V.  Watson,  5  Day,  140  [5  Am.  Dec.  130];  Bracebridge  v.  Oxford* 
2  Mau.  &  Sel.  77;  Merest  v.  Harvey,  5  Taunt.  442. 

2.  It  was  objected  that  the  facts  claimed  by  the  plaintiff,  do 
not  sustain  either  count  in  his  declaration.  In  the  first  count, 
it  is  alleged,  that  the  defendant  '*  wrongfully  and  unjustly  pat 
and  placed,  and  caused  to  be  put  and  placed,  divers,  to  wit,  ten 
logs  of  wood,  and  a  large  ox  cart,  in  the  said  highway;  and 
wrongfully  and  injuriously  kept  and  continued,  and  negligently 

1.  7  Conn.  274.  2.  BractgirdU  ▼.  Off^rd, 
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mud  'wrongfully  penmited  ihe  same  to  reznam  thareiny''  etc.  la 
the  second  count,  it  is  alleged,  that  the  defendant,  **  wrongfolly 
and  injuriously,  kept  and  continued,  and  then  and  there  negli* 
gently,  knowingly,  and  wrongfully  permitted  to  be  there  kept 
and  continued,  and  wrongfully  and  injuriously  left  in  and  upon 
said  usually  traTeled  path,  etc.,  the  said  cart  and  logs,"  etc. 
The  allegations  in  both  coiints  substantially  charge,  not  only 
that  the  defendant  placed  the  cart  and  logs  ux)on  the  traveled 
load,  but  also,  that  he  wrongfully  and  negligently  permitted 
them  to  remain  and  be  kept  there.  We  are  strongly  inclined 
to  the  opinion,  that,  in  the  absence  of  all  proof  that  these  in* 
cumbrances  were  placed  upon  the  public  highway,  by  any  other 
person,  the  facts  claimed  by  the  plaintiff,  would  conduce,  in 
some  plausible  degree,  to  prove,  that  they  were  placed  there, 
by  the  defendant  himself.  At  any  rate,  they  prove  conclusively 
the  o&er  charges,  that  the  defendant  wrongfully  and  negligently 
permitted  them  to  remain  and  be  kept  there:  LeaUe  v.  Pounds, 
4  Taunt.  649. 

8.  An  objection  is  made  to  the  charge  of  the  judge  in 
relation  to  the  principle  which  might  have  influence  in  the 
assessment  of  damages.  And  cases  from  Massachusetts  and 
New  York  are  relied  upon  in  support  of  this  objection.  What- 
ever noay  have  been  formerly,  or  may  be  now,  the  practice  of 
the  courts  of  other  states  upon  this  subject,  we  are  certain  our 
own  practice  has  been  uniformly  and  immemorially  such  as  the 
judge  recognized  in  his  charge  in  this  case.  Nolumua  leges 
mtUare.  We  have  no  disposition  to  discard  our  own  usages  in  this 
respect.  We  believe  them  to  be  founded  in  the  highest  equity, 
and  sanctioned  by  the  clearest  principles..  The  judge  informed 
the  jury,  that  in  estimating  the  damages,  they  had  a  right  to 
take  into  consideration  the  necessary  trouble  and  ezpenses  of 
the  plaintiff,  in  the  prosecution  of  this  action. 

In  actions  of  this  character,  there  is  no  rule  of  damages  fixed 
by  law,  as  in  cases  of  contract,  trover,  etc.  The  object  is  the 
satisfaction  and  remuneration  for  a  personal  injury,  which  is  not 
capable  of  an  exact  cash  valuation.  The  circumstances  of  ag- 
gravation or  mitigation — the  bodily  pain,  the  mental  anguish, 
the  injury  to  the  plaintiff's  business  and  means  of  livelihood, 
past  or  prospective— all  these  and  many  other  circumstances 
may  be  taken  into  consideration,  by  the  jury,  in  guiding  their 
discretion  in  assessing  damages  for  a  wanton  personal  injury* 
But  these  are  not  all,  that  go  to  make  up  the  amount  of  damage 
sustained.   The  bUl  of  the  surgeon,  and  other  pecuniary  charges  to 
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which  the  plaintiff  has  been  necessarily  sabjected^  by  fhe  miscon- 
duct of  the  defendant,  are  equally  proper  subjects  of  consideca- 
tion.  And  shall  a  defendant,  who  has  refused  redress  for  an 
unproToked  and  seyere  personal  injury,  and  thus  driven  the 
plaintiff  to  seek  redress  in  the  courts  of  law,  be  permitted  to 
say,  that  the  trouble  and  expense  of  the  remedy  was  unneces- 
sary, and  was  not  the  necessary  x^exxlt  of  his  own  acts,  con- 
nected with  his  refusal  to  do  justice? 

There  is  no  principle  better  established,  and  no  practice  more 
uniyersal,  than  that  vindictiTe  damages,  or  smart  money,  may 
be,  and  is,  awarded,  by  the  yerdicts  of  juries  in  cases  of  wanton 
or  malicious  injuries,  and  whether  the  form  of  the  action  be 
trespass  or  case.  .  We  refer  to  the  authorities  before  cited,  and 
also  to  DenniBon  v.  Hyde,  6  Conn.  578;*  Woert  v.  Jenhins,  14 
Johns.  852;  MerrUis  v.  Tariff'  Manufa/ctwring  Company,  10  Conn. 
884  [27  Am.  Dec.  682];  Edwards  t.  Beach,  8  Day,  447.  In  this 
last  case,  Daggett,  in  argument  for  the  defendant,  admits,  that 
where  an  important  right  is  in  question,  in  an  action  of  tres- 
pass, "  the  court  have  given  damages  to  indenmify  the  pariy 
for  the  expense  of  establishing  it."  The  argument  in  opposition 
to  the  doctrine  of  the  charge,  is  substantially  founded  upon  the 
assumed  principle,  that  the  defendant  can  not  be  subjected  in  a 
greater  sum  in  damages  than  the  plaintiff  has  actually  sustained. 
But  every  case  in  which  the  recovery  of  vindictive  damages  has 
been  justified,  stands  opposed  to  this  argument.  And  we  can 
not  comprehend  the  force  of  the  reasoning  which  will  admit  the 
right  of  a  plaintiff  to  recover,  as  vindictive  damages,  beyond 
the  amount  of  injury  confessedly  incurred,  and  in  case  of  an 
act  and  injury  equally  wanton  and  willfully  committed  or  per- 
mitted, will  deny  to  him  a  right  to  recover  an  actual  indemnity 
for  the  expense  to  which  the  defendant's  misconduct  has  sub- 
jected him.  In  the  cases  to  which  we  have  been  referred,  in  other 
states,  as  deciding  a  different  principle,  the  courts  seem  to  have 
assumed,  that  the  taxable  costs  of  the  plaintiff  are  his  only 
legitimate  compensation  for  the  expense  incurred.  If  taxable 
costs  are  presumed  to  be  equivalent  to  actual,  necessary  charges, 
as  a  matter  of  law;  every  client  knows,  as  a  matter  of  fact,  they 
are  not.  And  legal  fictions  should  never  be  permitted  to  work 
injustice.  This  court  has  repudiated  this  notion.  It  was  for- 
merly holden  in  England,  and  perhaps  is  so  considered  now,  that 
no  action  would  lie  for  the  injury  sustained  by  the  prosecution 
of  a  vexatious  civil  action,  when  there  has  been  no  arrest  or 

1.  Dmtiton  T.  J7y<U,  6  Oonn.  608. 
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imprisoimient;  beoauae  ihe  costs  recovered  compensated  for 
that  injuxy.  But  this  conrt,  in  the  case  of  Whipple  v.  Fuller, 
11  (Tonn.  582  [29  Am.  Dec.  830],  hold  a  contrary  doctrine,  and 
say,  "  we  can  not,  at  this  day,  shut  our  eyes  to  the  fact  known 
hy  eyerybody,  that  taxable  costs  a£Ebrd  a  very  partial  and  ioade- 
qnate  remuneration  for  the  necessary  expenses  of  defending  an 
unfounded  suit." 

1.  But  the  question  intended  by  the  parties  more  particularly  to 
be  discussed  and  considered,  arises  from  that  part  of  the  charge 
of  the  judge  which  relates  to  the  liabilily  of  the  defendant  for 
the  injury  sustained  by  this  plaintiff. 

Conceding  that  this  obstruction  was  not  placed  in  the  public 
highway,  by  the  agency  of  the  defendant;  the  question  is, 
whether  upon  the  facts  appearing  on  this  motion  and  found  by 
the  jury,  the  defendant  is  liable  at  all  ?  It  is  perhaps  material, 
that  it  does  not  appear  how,  nor  by  what  agency,  the  cart  and 
wood  of  the  defendant  were  removed  from  the  road-side,  where 
he  left  them;  nor  by  what  instrumentaliiy  they  were  placed  upon 
the  traveled  part  of  the  highway,  where  they  occasioned  the  in- 
jury to  the  plaintiff;  because  much  of  the  argument  for  the  de- 
fense has  proceeded  upon  the  fact,  as  if  it  had  been  conceded, 
that  some  trespasset,  without  the  defendant's  knowledge,  had 
done  the  act.  Let  this  be  conceded,  and  still  we  are  not  per- 
suaded that  it  is  material,  because  the  question,  after  all,  will 
recur— what  was  the  defendant's  legal  duiy,  after  he  had  knowl- 
edge of  the  situation  of  his  property,  and  after  he  had  reason- 
able opportuniiy  to  remove  it  ? 

We  do  not  think  that  any  sx)ecial  property  in  the  defendant's 
cart  and  -wood,  became  vested  in  any  trespasser,  in  any  such 
sense  as  to  exonerate  this  defendant  from  his  obligation  so  to 
use  his  own  property  as  that  it  should  not  injure  another.  In- 
deed, we  can  not  comprehend  the  principle  which  has  been 
urged  upon  us  in  argument,  that  any  right  of  property  is  ac- 
quired, by  a  mere  act  of  wanton  trespass,  unaccompanied  by  a 
continued  possession,  and  not  followed  by  a  judgment  against 
the  trespasser  for  its  value.  This  property,  for  all  legal  pur- 
poses, was  in  the  possession  of  the  defendant;  and  he  alone  could 
nuuntain  an  action  for  it,  founded  upon  a  property  right:  Com. 
Big.,  tit.  Biens.  E.;Bosc.  Ev.  398. 

'Sot  would  it  make  any  difference  in  the  result,  although  the 
trespasser,  by  whom  the  property  was  unlawfully  placed  upon 
the  traveled  road,  could  be  discovered,  and  although  the  plaint- 
iff could  sustain  an  action  against  him.    The  defendant's  duties 
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and  obligations  could  not  be  Taiied,  nor  his  responedbilities  dis- 
charged,  by  this  circumstance.  An  action  will  as  well  lie  against 
him  who  continues  a  nuisance,  as  against  him  who  erected  it. 
And  the  cases  are  ntunerons,  in  which  a  plaintiff  is  permitted  to 
make  his  election  to  proceed  against  one  of  several  who  may  be 
liable.  Of  coarse,  it  can  not  be  material  to  the  plaintiff's  right 
of  recoYeiy,  nor  can  it  modify  or  change  the  defendant's  liabil* 
ify,  whether  these  obstructions  wei:e  placed  upon  the  highway, 
by  the  force  of  the  elements,  or  by  human  agency.  The  ques* 
tion  will  still  recur,  what  was  the  defendant's  duty,  after  the 
situation  of  his  property  was  made  known  to  him  ? 

Sic  viere  tuo  vi  cdienum  non  lasdas^  is  a  maxim  expressive  of  an 
important  and  salutary  principle,  which  we  think  applicable  to 
this  case,  and  to  the  legal  obligations  of  this  defendant.  Nor  is 
it  less  applicable,  if  it  be  conceded,  that  the  defendant  has  done 
nothing  more  than  knowingly  and  willingly  to  permit  his  prop- 
erty so  to  remain  as  to  endanger  others.  He  thus  made  and 
selected  the  public  highway  as  its  place  of  deposit,  and  is  equally 
leBponsible,  as  if  he  had  placed  it  there,  by  his  own  direct 
agency. 

It  has  been  very  properly  admitted,  by  the  defendant,  in  ar« 
gument,  that  the  owner  of  beasts,  who  knows  their  dangerous 
propensities,  is  liable  for  the  injurious  consequences  of  such 
propensities,  unless  he  uses  reasonable  efforts  to  restrain  them. 
Thus,  the  owners  of  horses  and  cattle  accustomed  to  wander, 
and  of.  dogs  accustomed  to  bite,  are  liable;  and  we  perceive  no 
essential  distinction  between  such  cases  and  the  present.  Here, 
the  defendant  as  well  knew,  that  his  properfy,  placed  in  the 
center  of  the  public  traveled  road,  would  endanger  the  safety  of 
travelers,  as  the  owner  of  a  ravenous  dog  knows,  that  the  animal 
let  loose,  will  do  the  same  thing.  There  is  no  good  sense  in  the 
distinction,  which  has  been  attempted  to  be  made,  between 
animate  and  inanimate  property,  in  this  respect.  Nor  can  it 
make  an  essential  difference,  whether  the  injury  be  occasioned 
by  the  peculiar  condition  or  situation  of  real  or  personal  estate. 
If  the  owner  of  a  weak  and  tottering  wall,  permits  it  to  over* 
hang  a  public  street  without  sufficient  shores;  if  the  owner  of  a 
gate  permits  it  to  stand  open  across  the  sidewalk,  at  night,  even 
if  thrown  open  by  a  trespasser;  if  the  owner  of  land,  upon  which 
a  nuisance  has  been  erected,  by  a  stranger,  permits  it  to  remain; 
these  are  all  cases,  in  which  it  is  admitted,  there  would  remain 
a  legal  responsibiliiy  upon  such  owners.  But  it  is  said,  it  is  by 
reason  of  their  possession  of  the  premises.    In  the  present  case* 
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as  we  haye  seen,  ilie  possession  of  this  defendant  uras  equally 
oertain,  and  bis  oontrol  OTsr  the  property  equally  absolute,  as  in 
the  cases  stated.  The  burden  of  the  defendant's  daim  has  been, 
thaty  as  he  did  not  place  the  property  in  the  public  highway,  he 
was  under  no  I^gal  obligation  to  remove  it.  Let  this  position 
be  tested,  by  a  few  more  cases,  in  addition  to  those  already 
stated.  A  stranger,  without  the  knowledge  of  the  owner,  un- 
looses a  furious  dog  from  his  chain,  or  a  tiger  from  his  cage; 
are  no  efforts  necessary,  on  the  part  of  the  owner,  to  restrain 
them,  after  he  is  informed  of  their  situation  ?  A  wrong-doer  un- 
fastens the  stage-horses  in  a  public  street;  is  the  owner  justified 
in  permitting  them  to  remain  loose,  and  thereby  endanger  the 
lives  of  the  passengers  within,  and  the  travelers  without? 

This  is  not  a  case,  where  property  has  been  taken  wrongfully 
from  the  owner,  and  placed  beyond  his  control;  nor  a  ease 
where  he  can  be  considered  as  having  abandoned  it,  and  as  hav- 
ing no  longer  any  x)oss68sion  of  it.  This  defendant  at  all  times 
asserted  his  ownership  of  the  property;  and  after  the  injury 
was  sustained,  removed  it  into  his  inolosiure  and  reclaimed  it  to 
his  use.  It  is  therefore  essentially  imlike  the  case  of  The  King 
V.  Waits,  2  Esp.  Cas.  676.  In  that  case,  the  defendant's  vessel 
wasa  complete  wreck,  and  not  worth  raising.  It  was  consid- 
ered as  abandoned,  by  the  defendant,  and  therefore,  he  was  un- 
der no  obligation  to  remove  it. 

If  the  foregoing  principles  be  correct,  it  follows,  that  the  no- 
tice gi^en  by  the  defendant  to  the  selectmen  of  Branf ord  to  re« 
move  the  obstruction,  was  inmiaterial. 

No  new  trial  is  advised. 

In  this  opinion  WnjJAHS.  0.  J.,  and  Stobbs  and  Hinmak,  JJ., 
concurred. 

Waxtb,  J.  In  the  opinion  expressed  by  the  court,  in  the  case, 
I  fully  concur,  with  the  exception  of  that  part  relating  to  dam- 
ages. The  judge,  I  presume,  followed  a  practioe,  which,  it  is  said, 
has  prevailed  to  some  extent,  of  allowing  the  jury,  in  trespass 
and  other  actions  sounding  in  damages,  to  include,  in  their  as- 
sessment of  damages,  the  expenses  of  the  plaintiff  beyond  his 
taxable  costs.  That  doctrine  has  never  before  received  the  sanc- 
tion of  this  court;  and  as  it  is  believed,  has  not  uniformly  been 
recognized  on  their  circuit.  If  it  is  unsound  in  principle,  it  is 
within  the  power  of  this  court  to  put  it  right,  as  has  been  done 
by  other  courts,  in  relation  to  this  precise  question,  and  by  this 
and  other  courts  in  like  cases:  Barnard  v.  Foor,  21  Pick.  882; 
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Lincoln  v.  The  Saratoga  and  Schenedady  B.  B,  Oo.,  23  Wend. 
425;  Dean  v.  Mason,  i  Conn.  428  [10  Am.  Dec.  162];  Parkinson 
y.  Lee,  2  East,  322.  It  has  established  no  role  of  property,  by 
the  change  of  which  any  title  can  be  shaken. 

Now  it  is  yeiy  clear,  that  howcTcr  groundless  may  have  been 
the  plaintiffs  suit,  and  however  great  the  defendant's  expenses, 
the  latter,  if  he  prevailed,  could  recover  no  more  than  his  tax- 
able costs.  Why,  then,  if  the  plaintiff  prevails,  shall  he  be 
allowed  to  recover  more  on  account  of  his  expenses?  And  why 
apply  a  different  rule  to  one  party,  from  what  is  applied  to  the 
other?  Surely  it  can  be  no  worse  to  make  a  groundless  de- 
fense, than  to  prosecute  a  groundless  suit.  Besides,  it  must  be 
conceded,  that  such  expenses  can  be  included  under  the  head  of 
damages,  only  in  few  cases.  In  all  others,  the  plaintiff  must 
look  for  remuneration,  on  account  of  them,  to  his  costs. 

The  true  rule  upon  this  subject,  is,  for  the  plaintiff,  in  all 
cases,  to  look,  not  to  his  damages,  but  to  his  costs,  for  his  ex- 
penses in  prosecuting  the  suit.  If  the  costs  are  adequate,  he 
ought  not  to  recover  more;  if  ioadequate,  the  remedy  is  with 
the  legislature.  It  is  for  them  to  authorize  the  allowance  of 
greater,  and  not  for  the  court,  or  jury.  Besides,  if  the  jury 
have  a  right  to  assess  damages,  on  account  of  the  expenses  of  a 
party  in  carrying  on  his  suit,  they  ought  to  be  informed  what 
those  expenses  actually  were.  The  proper  evidence  ought  to  be 
furnished  of  the  amount.  Such  testimony  upon  such  a  subject, 
and  for  such  a  purpose,  it  is  believed,  was  never  heard  in  a 
court  of  justice.   No  case  can  be  found,  sustaining  such  a  course. 

But  this  doctrine  is  not  only  unsupported  by  authoriiy,  but 
directly  against  it.  This  question  recently  came  before  the 
supreme  court  of  Massachusetts.  They  say,  that  ^'  it  is  now  well 
settled,  that  even  in  an  action  of  trespass,  or  other  action  sound- 
ing in  damages,  the  counsel  fees  and  other  expenses  in  prosecut- 
ing the  suit,  not  included  in  the  taxed  costs,  can  not  be  taken 
into  consideration,  in  assessing  damages;  and  if  such  costs  were 
included  by  a  jury,  it  would  be  irregular  and  erroneous:"  Bar* 
nard  v.  Poor,  21  Pick.  382.  The  question  has  still  more  re- 
cently been  brought  for  consideration  before  the  supreme  court 
of  the  state  of  New  York.  They  fully  recognize  the  doctrine 
laid  down  in  the  case  of  Barnard  v.  Poor,  and  say  that  the  point 
there  adjudged,  they  consider  founded  on  principle:  Lincoln  v. 
Saratoga  and  Schenectady  B.  B.  Co.,  23  Wend.  425,  435. 

Believing,  as  I  do,  that  the  instructions  given  to  the  jury,  that 
in  estimating  damages,  they  had  a  right  to  make  good  to  the 
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plaintiff  his  trouble  and  expenses  in  prosecuting  his  action,  is 
vnsoand  in  principle,  against  the  authorities,  and  opx)08ed  by 
all  the  analogies  of  our  law,  I  can  not  giTC  it  my  approbation. 

Nerw  trial  not  to  be  granted. 


CSted  in  HwidUy  v.  Bacon^  15  Oonn.  273,  and  in  Mwrjih/ff  v.  N,  F.  A  N,  H. 
M,  IL  Co.,  29  Id.  499,  to  the  point  that  the  jury  may  be  instracted  to  give 
▼indiotiTe  or  pnnitiTe  damages,  if  they  find  that  a  treepass  was  oommitted 
malicioiiBly  and  in  a  wanton  and  aggravated  manner  and  with  a  design  to  vex 
and  injure  the  plaintiff;  and  in  Noyea  v.  Ward,  19  Id.  264,  in  Ive$  v.  Cctrtert 
S4  Id.  405,  in  Bueher  v.  Derify  Bridge  dt  F.  Co.^  Id.  497,  and  in  Dibble  v. 
JfoTfie,  26  Id.  427,  to  the  point  that  the  jury  in  aaaeaaing  damages  may  take 
inlo  aoooimt  the  plaintiff's  expenses  incurred  in  prosecuting  his  suit;  and  in 
Hamden  v.  Ifew  Haven  <b  N.  Co.,  27  Id.  166,  to  the  point  that  an  obstmo- 
tioQ  endangering  public  travel  on  a  highway  is  a  nuisance  for  which  the  party 
f^wing  it  tiiere  is  liable  in  damages  for  all  injuries  caused  by  it.  The  princi- 
pal caae  is  distinguished  in  St.  Peter^e  Okureh  v.  Beach,  26  Id.  367,  and  in 
Wdeh  ▼•  Iharand,  36  Id.  184.  And  is  disapproved,  as  to  the  lart  paragi^ 
if  the  ^yllabos,  in  SOmp^on  v.  RaOroads,  1  WalL  Jnn.  171. 
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of  the  plaintiff**  daughter,  and  also  of  the  plaintiff's  peooniaiy  ciroiim* 
staaoes,  is  admissible,  and  shonld  be  considered  by  the  jury  in  estimating 
the  damages. 

Appeal  from  Gbllatin  county.    The  opinion  states  ihe  case. 
J.  Shields  and  J.  C.  GovUding^  for  the  appellant. 
A.  Linooln^  for  the  appellee. 

By  Courty  Tbeat,  J.  This  uras  an  action  of  trespass  on  the 
caiBCy  institated  in  the  Gallatin  circuit  court,  by  Margrave  against 
Orable,  for  the  seduction  of  the  daughter  of  Margrave.  On  the 
trial,  the  court  permitted  the  plaintiff  to  introduce  evidence  in 
relation  to  the  pecuniary  ability  of  the  defendant.  The  court 
also  permitted  the  plaintiff  to  introduce  evidence  tending  to 
show  that  the  plaintiff  was  a  poor  man,  in  a  pecuniary  point  of 
view.  To  these  decisions  of  the  court,  the  defendant  excepted, 
and  judgment  having  passed  against  him,  he  now  assigns  them 
for  error. 

This  action  was  originally  given  to  the  master,  to  enable  him 
to  recover  damages  for  the  loss  of  service  occasioned  by  the  se- 
duction of  his  servant.  He  was  restricted,  in  his  recovery,  to 
the  damages  resulting  from  the  loss  of  service.  The  loss  of 
service  is  still  the  legal  foundation  of  the  right  to  recover,  and 
the  father  can  not  maintain  the  action  without  averring  in  his 
declaration,  and  proving  on  the  trial,  that  from  the  consequences 
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of  the  sednction,  his  daughter  is  less  able  to  peiform  the  daties 
of  servant.    But  the  role  of  damages  originally  goTeming  the 
action  has,  for  a  long  time,  been  so  far  extended,  as  to  authorize 
the  &ther  to  reoover  damages,  beyond  the  mere  loss  of  service, 
and  expenses  consequent  on  the  seduction.    Lord  Ellenborough, 
in  the  case  of  Irurin  t.  Deatman^  1  East,  24,  says,  howcTer  diffi- 
cult it  may  be  to  reconcile  to  principle  the  giving  of  greater 
damages,  the  practice  is  become  iuYeterate,  and  can  not  now  be 
shaken.    In  Ikdlidge  t.  Wade,  3  Wils.  18,  Chief  Justice  Wilmot 
nmarks:  *' Actions  of  this  sort  are  brought  for  example's  sake, 
and  although  the  plaintiffs  loss,  in  this  case,  may  not  really 
amount  to  tiie  Talue  of  tweniy  shillings,  yet  the  jury  have  done 
light  in  giTing  liberal  damages."    The  court,  in  Tilloisan  y. 
Cheetham,  8  Johns.  56  [3  Am.  Dec.  459],  quoting  the  foregoing 
decisions  ivith  approbation,  says:  ''  The  actual  pecuniaxy  dam- 
ages, in  actions  for  defamation,  as  vrell  as  in  other  actions  for 
torts,  can  rarely  be  computed,  and  are  never  the  sole  rule  of  as- 
flessment."    And  it  has  been  repeatedly  held,  that,  in  this  action, 
the  father  may  recover  not  only  the  damages  he  has  sustained, 
by  the  loss  of  service,  and  the  payment  of  necessary  expenses, 
bnt  the  juiy  may  award  him  compensation  for  the  dishonor  and 
disgrace  cast  upon  him  and  his  family,  and  for  the  being  de- 
prived of  the  socieiy  and  comfort  of  his  daughter.    In  vindic- 
tive actions,  and  this  is  now  regarded  as  one,  the  juiy  are  always 
pennitted  to  give  damages,  for  the  double  purpose  of  setting  an 
example,  and  of  punishing  the  wrong-doer.    For  these  purposes, 
proof  of  the  condition  in  life,  and  circumstances,  as  well  of  the 
father  and  his  family,  as  of  the  party  committing  the  injury,  is 
kighly  proper,  and  should  be  given  to  the  jury,  and  considered 
bj  them  in  estimating  the  damages:  2  Wils.  206;^  3  Johns.  56;' 
8  Stark,  on  Ev.  1309;  4  Phil,  on  Ev.  218. 

The  pecuniary  ability  of  the  defendant  is  peculiarly  the  proper 
Bubject  of  inquiry.  If  the  jury  are  permitted  to  awe  others,  by 
way  of  the  example,  and  to  punish  the  defendant,  his  wealth 
and  standing  in  socieiy  will,  in  a  considerable  degree,  determine 
the  amount  of  damages.  A  verdict  which,  as  against  one  indi- 
^dual,  would  be  sufficient  for  all  purposes,  would,  as  against 
another,  be  scarcely  felt,  by  reason  of  the  difference  in  their 
ahilitj  to  respond  in  damages.  The  coiurt,  therefore,  decided 
correctly,  in  admitting  the  evidence  in  relation  to  the  pecuniary 
ability  of  the  defendant.  TTx)on  the  other  point,  we  are  clearly  of 
the  opinion  the  court  decided  right,  in  admitting  evidence  show- 
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iog  the  pecuniaiy  condition  of  the  plaintiff.  This  OTidence  does 
not  go  to  the  juxy,  as  was  stated  in  the  argument,  for  the  pur- 
pose of  exciting  their  prejudices  in  favor  of  the  plaintiff,  because 
he  is  a  poor  man,  but  to  enable  them  to  understand  fully  the 
effect  of  the  injury  upon  him,  and  to  give  him  such  damages  as 
bis  peculiar  condition  in  life  and  circumstances  entitle  him  to 
seoeive.  It  is  easily  perceived  how  a  poor  man  would  be  more 
seriously  injured  by  the  loss  of  the  service  of  his  daughter,  and 
ihe  payment  of  expenses  necessarily  incurred  in  consequence  of 
seduction,  than  the  individual  more  favorably  circumstanced 
to  property.  With  the  one  the  injury  xxiight,  for  a  time,  de- 
prive him  and  his  family  of  many  of  the  necessaries  and  com* 
forts  of  life;  while  with  the  other,  no  such  result  would  be  pro- 
^dnced. 

The  judgment  of  the  circuit  court  is  a£Srmed  with  costs. 

Judgment  afi&rmed. 

EviDBiros  ov  Pbouniabt  CSondition  ov  Pabties,  Whkn  ApinasTBLs  ov 
^Question  of  Damaqbs:  In  WhUe  v.  MurUaind^  71  HI.  260^  which  was  also  an 
-•ction  by  a  father  for  the  sedaction  of  his  daughter,  it  was  held,  dting  and 
approTing  OraJbU  t.  Mcurgrofoty  that  evidence  of  the  peooniaiy  condition  of 
tte  reapectiye  parties  was  admissible  on  the  question  of  damages.  So  in  an 
«otion  brought  by  a  husband  for  criminal  conversation  with  his  wife:  Rea  v. 
TwJoer,  61  HL  112;  Peten  v.  LaJot,  66  Id.  208.  So  in  trespass  for  aasanlt 
and  battery:  McNcmuxra  v.  ^ng^  2  Gilm.  437.  But  not  in  an  action  for 
^damages  arising  from  an  injury  caused  by  the  defendant's  negligence:  Ci(y  <^ 
Chicago  V.  ^remian,  65  Id.  164.  In  all  these  decisions  the  principal  case  is 
tecQgnizfld  as  authority.  The  allowance  or  disallowance  of  such  evidence  is 
ynt  in  all  the  cases  upon  the  ground  of  the  admissibility  or  inadmissibility  of 
ponitory  or  ezemplaiy  damages.  In  OUy  of  Chicago  v.  Braman,  it  is  held» 
«eferring  to  OrabU  v.  Margrave,  as  an  illustration,  that  exemplary  or  vin- 
dUetive  damages  are  never  iJlowed  except  where  there  ia  gross  fraud,  malice^ 
«r  oppression.  See  also  the  note  to  Merritta  v.  Tarif  ete.  Ob.,  27  Am.  Deo. 
486,  and  Coryell  v.  Colbaugh,  1  Id.  192. 


Yanhooseb  v.  LoaXN. 

[8  SCAKKOH,  888.] 

JTon  Patabub  nr  Cattle  Bsoomxs  Pataslb  is  Gash  afixb  Dxpaui/t,  and. 
therefore,  In  an  action  thereon,  where  the  plaintiff  has  Judgment  on  de- 
murrer, the  clerk  may  assess  the  damages. 

Ebbob  to  Madison  county  on  a  motion  for  a  "writ  of  »upersedea$. 
!Ehe  question  to  be  decided  appears  from  the  opinion. 

James  Semple,  for  the  plaintiffs  in  error. 

By  CoxTBT.    The  point  relied  on  by  the  plaintiffs  in  error  is. 
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that  the  note  on  which  suit  was  brought,  is  a  note  for  property, 
and  therefore,  upon  a  judgment  on  demurrer  to  the  defendant's 
plea,  the  clerk  should  not  have  assessed  the  damages,  but  the 
same  should  have  been  found  by  a  juiy. 

It  will  be  seen  by  an  inspection  of  the  record,  that  the  note 
is  for  three  bundred  dollars  and  fif iy  cents,  payable  in  cattle  at 
a  certain  day.  After  the  expiration  of  the  day  it  became  paya- 
ble in  cash,  and  therefore  was,  at  the  time  of  suit  brought,  a 
money  demand  entirely,  and  the  clerk  properly  assessed  the 
damages  on  the  demurrer  being  sustained  to  the  plea.  The  plea 
is  manifestly  defectiYe,  and  the  demurrer  was  correctly  sus- 
tained. There  being  no  error  apparent  in  the  record,  the  mo- 
tion for  a  supersedeas  is  denied. 

Motion  denied. 

NoxBs  Patablb  m  Abticlbs  Baooica  Patabui  or  Oash,  Wmnr.— Sea 
BoberU  y.  JBeaUif^  21  Am.  Dea  410,  and  note  in  which  this  sabjeot  is  dia- 


Gahden  V.  MoKoT. 

[8  8<uiafOH/487.) 

HoLDBB  OF  NoTB  MAT  Fuj.  BLANK  Imdobsxment  by  writing  over  the  in- 
doner's  signatore  any  agreement  oonsUtent  with  the  nature  of  the  instra- 
ment  and  the  intention  of  the  parties. 

Skbaitgkb  Inborsino  Notb  nr  Blank  can  not  bb  Ckabged  as  Makeb 
jointly  and  sererally  with  the  signer  of  it  in  the  absence  of  evidence  of 
any  nnderstanding  to  that  effect  between  the  parties,  and  the  holder  can 
not,  therefore,  fiU  up  the  indorsement  with  an  agreement  to  be  liable  as 
surety,  and  sue  the  indorser  and  maker  as  joint  makers. 

SiQNATXTBX  OF  THmD  Pebson  ON  Baok  OF  NoTB  IS  PBiMA  Faoib  evidence 
of  a  guaranty 

Ebbob  to  Adams  county.    The  case  appears  from  the  opinion. 

0.  H.  Brotomng  and  Nehemiah  BustmeU,  for  the  plaintifGs  in 
error. 

A.  WaUiams  and  O.  (7.  Dixon,  for  the  defendants  in  error. 

By  Conrt,  Douglass,  J.  This  was  an  action  of  assumpsit,  by 
the  plaintiffs  against  the  defendants,  McEoy,  Johnson,  and 
Gray,  as  makers  of  a  promissory  note.  MoKoy  and  Johnson 
pleaded  the  general  issue,  which  was  joined,  and  Gray  pleaded 
a  former  recoTery,  to  which  the  plaintiffs  demurred.  Before  any 
decision  was  had  on  the  demurrer,  the  plaintiffs  entered  a  noUe 
prosequi  as  to  Gray,  and  proceeded  to  trial  against  McKoy  and 
Johnson.     By  agreement  of  the  parties,  a  jury  was  dispensed 


92  Camden  v.  McKoy.  [Illinoia^ 

-withy  and  the  matters  of  fact  as  well  as  law  were  submitted  ta 
the  court.  The  plaintiffs  offered  in  eridence  the  following 
promissory  note  and  indorsement:  "  Three  months  after  date,  I 
promise  pay  J.  B.  &  M.  Camden  &  Co.,  or  order,  four  hun- 
dred and  eighty  dollars,  valued  receiyed,  without  defalcation. 
"  January  26, 1838.  Jomr  C.  Grly." 

Indorsement: 

"  For  value  reoeiyed,  we  jointly  and  seyerally  acknowledge 
ourselyes  as  securities  of  John  0.  Gray,  for  the  payment  of  the 
within  note  at  maturity.  Ejennbih  MgKoy, 

Jacob  Johnson." 

The  signatures  of  Gray,  McKoy,  and  Johnson  were  all  proyen 
to  be  genuine,  and  the  plaintiffs'  counsel  admitted  that  the 
names  of  McEoy  and  Johnson  were  written  in  blank  on  the  back 
of  the  note,  and  that  they  wrote  said  indorsement  oyer  said  sig- 
natures on  the  trial.  Various  witnesses  were  then  examined  for 
the  purpose  of  ascertaining  at  what  time,  and  under  what  cir- 
cumstances, McEoy  and  Johnson  indorsed  said  note;  but  the 
whole  evidence  left  it  extremely  doubtful  whether  they  placed 
their  names  on  the  back  of  the  note  at  the  time  of  its  execution, 
or  long  subsequently;  and  there  was  no  evidence  showing  that 
they  were  privy  to,  or  participated  in  the  consideration.  The 
plaintiffs  then  offered  to  read  said  note  in  evidence,  under  a 
declaration  charging  said  McEoy,  Johnson,  and  Gray,  as  joint 
and  several  makers  of  said  promissory  note,  to  which  the  de- 
fendants objected,  and  the  court  sustained  the  objection;  and 
the  plaintiffs  offering  no  other  evidence,  a  judgment  of  nonsuit, 
and  for  costs,  was  entered  against  the  plaintiffs. 

The  assignment  of  errors  questions  the  decision  of  the  court, 
excluding  the  note  from  evidence,  and  entering  the  judgment  of 
nonsuit.  Supposing  the  names  of  McEoy  and  Johnson  to  have 
been  indorsed  ui>on  the  note  at  the  time  of  its  execution  by 
Gray,  it  becomes  necessary  to  inquire  into  the  nature  and  ex- 
tent of  their  liability,  and  especially  whether  they,  in  connec- 
tion with  Gray,  are  liable,  as  joint  and  several  makers  of  the 
note. 

The  general  rule  is,  that  an  indorsement  in  blank  operates  as 
authority  to  the  boTia  fide  holder  of  the  note  to  fill  up  the  in- 
dorsement, by  writing  anything  over  the  signature,  which  shall 
be  consistent  with  the  nature  of  the  instrument,  and  the  inten- 
tion of  the  parties.  Great  difficulty  and  confusion  have  arisen 
in  applying  the  rule  to  the  peculiar  state  of  facts  existing  in 
each  case.    Upon  an  examination  of  the  various  cases  cited  in 
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ttk6  azgoment,  and  othezs  to  which  I  have  directed  my  attention, 
I  find  many  apparently  contradictoiy  dedsions,  which  will  ren- 
der it  necessary  to  review  the  leading  cases,  in  order  to  arrive  at 
a  satisfactory  condusion. 

Eerrick  t.  Carman,  12  Johns.  159,  was  a  case  where  one  Byan 
had  executed  his  note  to  Carman  &  Co.,  and  procured  Her* 
rick  to  indorse  it  in  blank.    Carman  &  Co.  assigned  the  note 
to  J.  y.  Carman,  who  sued  Herrick,  seeking  to  charge  him  on 
his  indorsement.    The  court  held  that  as  it  did  not  appear  that 
Heirick  gaTe  Byan  credit  with  Carman  &  Co.,  by  indorsing  the 
note,  or  that  he  was  in  any  wise  informed  of  the  use  to  which 
Ryan  meant  to  apply  the  note,  it  would  intend  that  Herrick 
meant  only  to  become  second  indorser,  with  all  the  rights  in« 
cident  to  tliat  situation;  that  the  fact  of  his  indorsing  first,  in 
point  of  time,  could  have  no  influence,  for  he  must  have  known, 
and  we  are  to  presume  he  acted  on  that  knowledge,  that  though 
the  first  to  indorse,  his  indorsement  would  be  nugatory,  unless 
preceded  by  that  of  the  payees  of  the  note.    The  court  also 
says,  had  it  appeared  that  Herrick  indorsed  the  note  for  the 
purpose  of  giving  Byan  credit  with  Carman  &  Co.,  he  would 
have  been  liable  to  them,  or  any  subsequent  indorsers,  and  his 
indorsement  might  have  been  converted  into  a  guaranty  to  pay 
the  note,  if  Byan  did  not,  according  to  the  decision  of  the 
supreme  judicial  court  in  Massachusetts:  3  Mass.  274.^    From 
this  decision,  it  appears  that  the  indorser  was  not  liable,  either 
as  maker  or  guarantor,  for  the  reason  that  it  was  not  proven 
that  the  payees  gave  the  credit  to  him  at  the  time  they  received 
the  note;  and  if  that  fact  had  been  proven,  he  would  have  been 
responsible  as  guarantor,  and  not  as  maker  of  the  note.     The 
case  of  Herrick  t.  Carman,  10  Johns.  224,  was  an  action  on  the 
same  note,  and  the  court  decided  that  it  could  not  be  main- 
tained, either  in  the  names  of  the  payees,  or  the  assignees  of 
the  note.    In  Nelson  v.  Dubois,  13  Johns.  175,  the  court  main- 
tains the  same  doctrine,  upon  a  case  similar  in  all  respects,  ex- 
cept that  the  person  who  indorsed  the  note  in  blank,  did  so  for 
the  purpose  of  inducing  the  payees  to  accept  it,  and  part  with 
their  properly  in  lieu  of  it.    In  delivering  the  opinion,  Chief 
Justice  Spencer  says,  the  facts  in  that  case  {Herrick  v.  Carman) 
are  the  same  as  in  this,  with  the  difference  only,  that  it  did  not 
appear  that  Herrick  indorsed  the  note  for  the  purpose  of  giving 
Byan  credit  with  Carman  &  Co.    It  was  then,  and  stUl  is,  my 
opinion,  that,  had  he  done  so,  he  would  have  been  liable  to 
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fhem  or  any  Bubseqnent  indorsee,  and  that  Herrick's  indorse- 
ment might  have  been  converted  into  a  guarantee  to  pay  the 
note,  if  Byan  did  not.  In  the  present  case,  it  does  appear 
clearly  and  afiSrmatiyely,  that  the  plaintiff  refused  to  sell  the 
horse  for  which  the  note  was  given,  on  Brundige's  (the  maker's) 
responsibility,  and  that  the  defendant  put  his  name  upon  the 
note  as  guaranty  for  Brundige's  payment  of  it,  when  it  fell  due; 
and  that  but  for  the  defendant's  undertaking,  as  guaranty,  the 
plaintiff  would  not  have  parted  with  his  property. 

The  case  of  Campbell  v.  BuUer,  14  Johns.  849,  was  founded 
upon  a  state  of  facts  precisely  similar  in  all  respects  to  the  pre- 
ceding one.  One  Law  executed  his  note  to  Butler,  and  Gamp- 
bell  So  Harvey  indorsed  their  names  on  the  back  of  the  note, 
for  the  purpose  of  enabling  Law  to  obtain  from  Butler  a  horse 
and  wagon,  in  exchange  for  the  note.  Butler  sued  Campbell, 
upon  his  indorsement,  and  on  the  trial,  filled  up  the  blank  in- 
dorsement as  follows: 

'^For  value  received,  I  undertake  and  promise  to  guarantee 
the  payment  of  the  money  within  mentioned,  to  the  within 
named  James  Butler.  William  Campbell.'' 

By  CouBT.  The  question  is,  whether  the  plaintiff  below  was 
authorized  to  write  such  a  contract  over  the  names  of  the  in- 
dorsers  of  the  note,  respectively,  and  can  sustain  an  action 
ui>on  that  contract.  According  to  the  decision  in  Nelson  v.  Ihi' 
bois,  and  as  the  law  is  recognized  in  Herrick  v.  Carman,  we 
think  the  plaintiff  had  a  perfect  right  to  recover  as  on  an  orig- 
inal undertaking  to  pay,  by  each  of  the  indorsers,  as  guarantors 
of  the  note.  The  defendant  in  error  is,  therefore,  entitled  to 
judgment. 

The  case  of  Josselyn  v.  Ames,  3  Mass.  274,  which  was  cited  in 
Herrick  v.  Carman,  was  an  action  by  the  assignee  against  the 
assignor  of  a  note.  The  facts  disclosed  in  the  pleadings  and 
proofs  are  these:  Josselyn  held  a  note  against  John  Ames,  and 
demanded  security  upon  it.  John  proposed  his  brother  Oliver 
as  surety,  who  was  accepted;  and  accordingly,  John  executed  a 
note  to  Oliver,  who  indorsed  it  in  blank,  and  delivered  it  to 
Josselyn  in  lieu  of  the  first  note.  Josselyn  sued  Oliver  on  his 
note,  averring  in  his  declaration,  that  *'  the  said  Oliver  then  and 
there  promised  the  said  Josselyn,  to  guarantee  to  him  the  pay- 
ment of  the  contents  of  said  note,  on  demand,  and  then  and 
there,  in  consideration  of  the  premises,  promised  the  said 
plaintiff  to  pay  him  the  contents  of  said  note,  agreeable  to  the 
tenor  of  the  same,"  etc.    The  court  held  that  the  blank  in* 
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donement  did  not  aaihoxize  such  an  avennent;  bat  did  anfhof^ 
ke  the  following  indorsement  over  the  signature: 

"For  Talae  received,  I  undertake  to  pay  the  money  within, 
mentioned  to  E.  J." 

I  confess  that  I  am  unable  to  discover  what  principle  thiscaas^ 
does  estabUsh,  for  the  reason  that  I  can  perceive  no  material' 
difibrence  between  the  averment  in  the  declaration,  which  tha 
oourt  held  to  be  unauthorized  by  the  blank  indorsement,  anci 
the  one  dictated  by  the  court;  and  it  seems  the  parties  took  tha 
same  view  of  it,  for  they  immediately  agreed  to  have  judgmenl 
entered  upon  the  declaration  as  it  stood.  The  case  of  Ulen  t» 
KiUredge,  7  Mass.  233,  was  upon  a  state  of  facts  substantially 
the  same  as  Nebon  v.  Diibois  and  BvUer  v.  Campbell.  XTlen  de- 
clared against  Sittredge,  who  had  indorsed  the  note  in  blanks 
as  guarantor,  and  proved  a  parol  agreement  that  he  was  ta 
goarantee  the  payment  in  the  event  that  the  maker  did  not  pay  it 
by  a  certain  time;  and  he  recovered  according  to  his  avermenta 
and  proof.  The  question  there  was,  whether  the  indorsement 
was  valid,  as  against  the  statute  of  frauds,  and  the  court  say% 
we  are  of  opinion  that  the  defendant's  signature  on  the  back  oft 
the  note,  with  the  authority  given  by  him  to  the  witness  to  writa 
OTer  the  signature  a  sufficient  guaranty,  and  such  guaranty 
being  accordingly  written  by  the  witness,  pursuant  to  such  ao* 
thority,  may  be  considered  as  a  memorandum  signed  by  tha 
party,  within  the  intent  of  the  statute,  as  fully  as  if  it  had  beem 
written  in  the  defendant's  presence,  immediately  after  the  sig^ 
natore. 

In  Moire  v.  Bird^  11  Mass.  436,^  the  action  was  brought  hj^ 
the  payee  against  an  indorser  in  blank,  who  was  not  in  any  other 
manner  a  party  to  the  note;  but  there  was  proof,  showing  that 
fbe  indorser  had  affixed  his  signature  there  in  pursuance  of  aa 
agreement  between  the  maker  and  the  payee,  at  the  time  of  the 
Bale  of  the  land,  and  the  execution  of  the  note.  The  defendant 
insisted,  that  if  liable  at  all,  he  was  only  responsible  as  in- 
dorser; but  the  court  held  that  in  consequence  of  the  parol 
Agreement,  he  was  liable  as  original  obligor. 

Tenny  v.  Prince^  4  Pick.  385  [16  Am.  Dec.  347],  was  a  case 
where  a  person  indorsed  a  note  in  blank,  nine  montiis  after  date» 
and  three  months  before  maturity,  and  the  payee  brought  suit 
against  the  indorser,  charging  him  as  original  promisor.  Tha 
court  held  that  he  could  not  be  rendered  liable  in  that  capadty^, 

1.  MoitM  T.  Bird:  S.  C,  6  Am.  Deo.  179. 
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nor  in  any  other,  unless  the  indorsement  was  based  upon  some 
new  consideration^  and  then  only  as  guiuantor. 

In  Sumner  y.  Oay^  4  Pick.  311 » the  plaintiff  declared  against 
the  defendant,  who  had  indorsed  a  note  in  blank,  as  maker  of 
the  note  in  the  first  count,  and  as  guarantor  in  the  second;  and 
the  ^t  was  maintained;  but  it  does  not  appear  whether  as 
maker  or  guarantor,  nor  was  it  material  in  that  case,  for  the 
liability  would  have  been  the  same. 

Baker  v.  Briggs^  8  Pick.  122  [19  Am.  Dec.  311],  was  an  action 
brought  to  recover  the  amount  of  a  note  made  by  Byan  to  Baker, 
and  indorsed  in  blank  by  Briggs.  It  appears,  from  the  report, 
that  one  count  charged  Briggs  as  maker  of  the  note;  but  we 
have  no  means  of  knowing  in  what  character  he  was  declared 
against  in  the  other  counts.  The  proof  in  the  case  shows  that 
it  was  the  understanding  of  the  parties  that  he  should  be  held 
responsible  as  surety,  and  the  chief  justice  treats  him  as  an 
original  promisor.  It  is  worthy  of  note,  that  in  each  of  the 
preceding  cases,  the  indorsement  was  in  blank;  the  indorser 
was  sued  alone,  unconnected  with  the  maker;  and  in  evexy  one, 
where  a  recovery  was  had^  there  was  proof  showing,  affirma- 
tively, the  understanding  of  the  parties,  and  the  nature  of  the 
transactions  between  them.  There  are  two  other  cases  in  the 
Massachusetts  reports,  which  belong  to  a  different  class,  and 
deserve  attention.  The  case  of  Hunt^  Adm'r,  v.  Adams,  5  Mass. 
858  [4  Am.  Dec.  68],  was  on  a  promissory  note  made  by  one 
Ohaplin,  to  the  plaintiff,  with  the  following  indorsement  at  the 
bottom: 

**  I  acknowledge  myself  holden  as  surety  for  the  payment  of 
the  demand  of  the  above  note.    Witness  my  hand. 

''Babnabas  Adams." 

Adams  was  sued  as  surety  in  said  note;  and  the  court  decided 
that  the  suit  was  well  brought,  saying  that  the  defendant  is  an 
original  party  to  the  contract,  as  well  as  Chaplin.  The  contract, 
in  its  legal  construction,  is  a  promise  made,  as  well  by  the  de- 
fendant as  by  Chaplin,  for  value  received,  to  pay  fifteen  hundred 
dollars  to  plaintiff's  intestate.  To  this  promise  Chaplin  has 
signed  as  principal,  and  defendant  as  surety.  This  mode  of 
signing  is  an  accommodation  between  the  promisors,  by  which  the 
defendant  is  entitled,  if  he  pay  the  note,  to  an  indemnity  from 
Chaplin;  but  as  to  the  intestate,  they  must  be  consid^^d  as 
joint  and  several  promisors.  Again  the  chief  justice  says,  the 
legal  effect  of  a  note  in  this  form  is  not  different  from  a  note  in 
the  form  of  ^^I,  A.  B.,  as  principal,  and  I,  0.  D.,  as  surety* 
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promifle  to  paj»  etc ."  This  last  form  is  not  uncommon,  and  the 
promise  has  always  been  holden  to  be  made  by  each  as  original 
promisor. 

The  other  is  the  case  of  White  v.  Hawland,^  and  is  similiar  to 
this  in  the  facts  of  the  case,  the  form  of  the  action,  and  the 
reasoning  of  the  court.  These  are  distinguishable  from  all  the 
other  Massachusetts  cases  in  this,  that  the  indorsement  was 
written  out  in  full,  and  mutually  agreed  upon,  by  the  parties, 
before  signing.  The  terms  of  the  contract,  and  the  character 
and  extent  of  the  indorser's  liability,  were  matter  of  agreement 
between  the  parties,  and  it  only  remained  for  the  court  to  execute 
that  agreement  according  to  its  spirit  and  legal  effect.  If  the 
indorser  was  liable  as  a  joint  maker  of  the  note,  in  the  capacity 
of  surety,  he  became  so  in  pursuance  of  the  provisions  of  an 
agreement  written  and  signed  by  himself,  and  not  by  Tirtue  of  a 
contract  made  for  him,  by  the  court,  or  the  construction  of  law, 
oyer  a  blank  indorsement  upon  the  back  of  a  promisory  note. 

In  Dean  v.  EiaU,  17  Wend.  214,  the  doctrine  upon  this  sub- 
ject is  discussed  with  great  learning  and  ability.  The  New  York 
and  Massachusetts  cases  are  all  reviewed  by  Justice  Cowen,  and 
the  conclusion  seems  to  be,  that  the  indorser  can  not  be  charged 
as  malcer,  unless  there  are  some  peculiar  circumstances  arising 
out  of  a  promise  to  become  originally  and  directly  responsible, 
or  a  participation  in  the  consideration  for  which  the  note  was 
given.  In  fact,  such  a  state  of  case  was  shown,  by  proof,  to 
exist  in  Nelson  v.  Dubois  and  Campbell  v.  Butler,  and,  indeed,  in 
all  the  New  York  cases  where  the  indorser  in  blank  was  held 
responsible  as  guarantor;  and  for  the  want  of  such  evidence,  it 
was  held,  in  Herrick  v.  Carman,  that  the  indorser  was  not  liable, 
either  as  maker  or  guarantor. 

Besides  the  absence  of  any  evidence  connecting  McKoy  and 
Johnson  with  the  original  consideration  of  the  note,  the  case 
under  consideration  differs  from  those  referred  to,  or  any  I  have 
been  able  to  find  in  the  books,  in  one  essential  particular.  Here 
the  makers  and  indorsers  are  sued  jointly,  as  makers  of  a  joint 
and  several  promissory  note.  In  each  of  the  others,  the  suit 
was  against  the  indorser  alone;  and  I  have  been  able  to  find  no 
case  in  which  the  maker  and  indorser  were  joined  in  one  action. 
This  difference  becomes  important,  for  the  reason  that  in  most, 
if  not  all  the  cases,  except  Moves  v.  Bird,  where  the  indorser  has 
been  held  to  be  an  original  promisor,  the  declaration  contained 
counts  charging  the  defendant  as  guarantor,  as  well  as  maker; 

1.  9  Mmi.  SU;  B.  0..  6  Auk.  Deo.  17. 
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and  the  langaage  of  the  court  usuallj  is,  that  he  is  lesponsible 
as  original  promisor  or  undertaker,  without  distingaishing  be- 
tween maker  and  guarantor. 

In  those  cases  it  was  not  material  in  which  character  the  de- 
fendant was  responsible,  as  the  effect  would  have  been  the  same, 
as  it  regards  the  form  of  the  action,  and  the  extent  of  the  liabil- 
ity. If,  then,  this  question  is  to  be  determined  upon  the  weight 
of  authority,  we  do  not  feel  authorized,  in  the  absence  of  any 
testimony  showing  the  understanding  of  the  parties,  to  treat 
McEoy  and  Johnson  as  joint  and  several  makers  of  the  note 
with  Gray.  Aside  from  authoriiy,  and  relying  upon  general 
principles,  the  question  is,  in  our  opinion,  free  of  difficulty. 
Whilst  the  law  requires  no  particular  form  of  words  to  constitute 
a  promissory  note,  and  designates  no  particular  place  at  which 
the  owner  shall  affix  his  name,  in  order  to  establish  his  liability 
in  that  capacity,  yet,  by  the  uniyersal  consent  and  acquiescence 
of  commercial  and  business  men,  custom  has  established  and 
sanctioned  a  form  and  mode  of  signing,  which  furnish  a  l^gal 
presumption  of  the  intention  of  the  parties,  and  the  precise 
character  of  the  liabilify  attaching  to  the  signature,  whidi  pre- 
sumption may,  in  many  cases,  be  rebutted  by  parol  evidence. 
For  instance,  a  signature  at  the  bottom  of  a  note,  on  the  right- 
hand  side  of  the  paper,  is  prima  facie  evidence  that  it  was 
affixed  there  in  the  character  of  maker,  whilst  the  same  signa- 
ture, at  the  left-hand  side  of  the  paper,  would  furnish  equally 
satisfactory  evidence  that  it  was  placed  there  only  as  a  witness 
to  the  instrument.  So  the  signature  of  a  third  person,  upon 
the  back  of  a  note,  after  the  payee  has  indorsed  it,  is  evidence  of 
a  contract  to  become  responsible  as  second  indorser.  If  custom 
has  ripened  into  the  form  of  legal  presumption,  in  these  re- 
spects, it  would  seem  to  follow,  that  a  departure  from  this  cus- 
tom would  negative  such  presumption,  and  furnish  prima  facie 
evidence  of  a  different  kind  of  liability.  The  authorities  are 
not  definite  and  conclusive  as  to  the  technical  character  of  this 
liability;  yet  their  general  tendency,  as  well  as  the  nature  of  the 
transaction,  leads  us  to  the  conclusion  that  it  amounts  to  a 
guaranty. 

Upon  the  ground  of  variance,  the  note  was  dearly  inadmis- 
sible in  evidence.  The  note  declared  on  ptuported  to  be  made 
and  signed  by  McEoy,  Johnson,  and  Gray,  and  the  note  offered 
in  evidence  was  signed  by  John  C.  Gray  alone,  and  indorsed  by 
McEoy  and  Johnson,  with  implied  authority  to  write  a  guar- 
anty over  the  signatures.    Upon  the  well-settled  principle^  that 
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the  pleadings  and  proofs  must  correspond,  the  note  was  prop* 
erly  rejected. 

In  this  case,  it  is  nnnecessary  to  inquire  whether  the  plaint- 
Ub,  after  entering  a  noUe  prosequi^  as  to  Gray,  conld  proceed  to 
trial  and  judgment  against  the  other  defendants. 

The  judgment  is  affirmed. 

Gaton,  J. ,  dissented. 

Holdsr's  Biort  to  Fill  up  Blank  Indobsbxests:  See  BUeMe  ▼.  Moore^ 
7  Am.  I>ec.  688  and  note;  Hunter  ▼.  Hempstead,  13  Id.  468  and  note;  (TiO- 
kam  V.  Slate  Bank,  35  Id.  105;  McHenry  y.  Ridgdy,  Id.  110.  The  holder 
oan  not  fill  a  blank  indorsement  with  a  promise  to  pay  without  demand  or 
notice:  HiU  ▼.  Martin,  13  Id.  372.  That  the  holder  of  a  note  indorsed  in 
blank  may  fill  up  the  indorsement  with  such  an  undertaking  as  is  consistent 
with  the  nature  of  the  instrument  and  the  intention  of  the  parties,  is  held  on 
the  authority  of  the  principal  case  in  Wtheter  v.  Cchb,  17  HL  465;  AUen  v. 
Coffil,  42  Id.  295;  MaanoeU  v.  Vansant,  46  Id.  60. 

Blank  Ikdobsbment  by  Oms  not  Holdbb  ob  Pateb:  See  FUzhugh  v.  Lee^ 
3  Am.  Dec.  568;  Moiea  v.  Bird,  6  Id.  179;  Chalmers  v.  McMurdo,  7  Id.  684; 
Wyi4e  T.  Lewis,  18  Id.  108;  Perkins  v.  CaUin,  29  Id.  282,  and  the  note  thereto, 
in  which  this  subject  is  discussed  at  considerable  length.  In  JIfartin  v.  Boyd, 
35  Id.  601,  it  is  held,  that  one  signing  his  name  on  the  back  of  a  note  at  the 
time  it  is  made  is  liable  as  an  original  promisor,  and  not  as  an  indorser,  and 
that  where  the  note  has  never  been  transferred,  one  who  thus  signs  his  name 
on  the  back  of  it  is  presumed  to  have  intended  to  make  himself  liable  either  as 
a  guarantor  or  as  an  original  promisor,  and  that,  in  either  case,  his  liability  is 
the  same.  So  in  Nash  v.  Skinnsr,  36  Id.  338,  it  is  held,  that  an  indorsement 
on  the  back  of  a  note  by  one  not  a  party  thereto,  prior  to  its  delivery,  renders 
him  liable  as  a  joint  promisor.  See  also  Bright  v.  CarpeiUer,  34  Id.  432.  It 
is  settled  in  Illinois,  that  a  third  person  indorsing  a  note  in  blank  before  de* 
lively  to  the  payee  is  presumed  to  have  intended  to  assume  the  liability  of  a 
gosnmtor,  until  the  contrary  appears:  Ctuhman  v.  Dement,  3  Scam.  499, 
Kldn  V.  Currier,  14  IlL  240;  Webster  v.  Cobb,  17  Id.  465;  Blatch/ord  v.  MiUi- 
ten,  35  Id.  439;  WkUe  v.  Weaver,  41  Id.  413;  Dietrich  v.  MitcheU,  43  Id.  45; 
Pcarhhurst  v.  VaU,  73  Id.  345;  Hamilton  v.  Johnston,  82  Id.  41;  EberhaH  v. 
Pagej  89  Id.  554;  Rothschiid  v.  Qrix,  31  Mich.  153;  and,  therefore,  that  the 
holder  may,  in  such  a  case,  write  a  guaranty  over  the  indorser's  signature: 
Cushman  v.  Dement,  3  Scam.  499;  WhiU  v.  Weaver,  41  HI.  413;  SUnoell  v. 
Roijmond,  83  Id.  121.  But  the  presumption  that  the  indorser  intended  by  such 
indorsementtobecomea  guarantor,  may  berebutted  by  proof  to  thecontnu^,  and 
the  character  of  the  liability  assumed  may  be  ezplahied:  BoynUm  v.  Pierce,  79 
Ul.  147;  HamUtonr.  Johnston,  82  Id.  41;  Eberhart  v.  Page,  89  Id.  554.  In  all 
the  decisions  above  referred  to,  Camden  v.  McKoy  is  cited  as  the  leading  Illinoia 
caae  on  this  point.  In  Rothschild  v.  Qrix,  31  Mich.  153,  many  cases  are  cited 
from  other  states  holding  such  an  indorser  to  be  prima  fa/^  an  original 
promisor. 

Other  ponrrs  to  which  thb  fbinoipal  casx  is  cited  are:  That  where 
the  payee  of  a  note  indorses  it  in  blank,  he  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  have  intended  to  assume  the  liability  of  an 
sssignor  under  the  Illinois  statute:  Dietrich  v.  MitcheU,  43  lU.  45;  that  the 
original  consideration  between  the  parties  to  a  note  is  sufficient  to  support  a 
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goanuity  given  at  the  execntion  of  the  note:  Hanoood  v.  Kiented,  20  Id. 
373;  that  a  guaranty  is  an  original  independent  nndertaking,  and  does  not 
depend  upon  the  diligence  of  the  promisee  against,  or  the  solvency  of  the 
maker:  Bich  v.  HcOhaway,  18  Id.  549.  In  Ttamey  v.  Penn^  16  Id.  485,  it  is 
held  that  a  joint  action  of  debt  may  be  maintained  against  the  maker  of  a 
sealed  lease  and  his  surety  who  binds  himself  as  snch  by  a  writing  not  under 
seal,  and  the  principal  case  is  distingniahed. 


SOHLENOEEB  V.   RlSLE7. 

(3  SOAMKOH,  483.] 

OmoBB  JumnTNO  Act  Done  Officially  must  Avkb  ahd  PfiovB  thst 
he  was  an  ofiSoer  dnly  commissioned  and  qualified,  but  third  persons  are 
required  to  show  only  that  he  was  an  officer  dtfcydto. 

Ebbor  in  not  AnurrriNO  Evidencs  where  Other  Oomfbtbht  EyiDSNCi 
fully  proving  the  same  fact  is  produced  and  admitted  without  objection 
is  not  a  ground  of  reversal. 

KswLY  DiscoYERED  EVIDENCE  TO  BE  Ground  FOR  Nbw  Trial  must  ap- 
pear to  be  material,  and  not  cumulative,  and  it  must  also  appear  that  the 
party  was  not  guilty  of  negligence  in  not  pnxmring  and  prodndng  it  at 
the  former  trial. 

Kkwly  Discovered  Evidence  of  Fact  already  Fully  Proved  on  the 
former  trial  is  not  a  ground  for  a  new  trial. 

Newly  Discovered  Evidence  in  Mitioation  of  Damages  and  not  affect- 
ing the  issue  is  not  a  ground  for  a  new  triaL 

Sunasivx  Damages  in  Trespass  for  False  Imprisonment  furnish  no 
ground  for  setting  aside  the  verdict,  unless  they  are  so  extravagant  as  to 
make  it  probable  that  the  jury  was  actuated  by  passion  or  prejudice. 

Ihiobmauty  of  Verdict  not  Objected  to  at  the  Trial  and  not  affect- 
ing the  merits  of  the  case,  is  not  a  ground  for  reversal. 

Appeal  from  Wabash  countj.     The  opinion  states  the  case. 

O.  B,  Ficklin,  for  the  appellants. 

A.  Lincoln^  for  the  appellee. 

By  Court,  Caton,  J.  This  was  an  action  of  trespass  for 
false  imprisonment,  brought  by  Bisley  against  Williams,  Wal- 
lace, Schlencker,  Fisher,  and  Bogers  in  the  Wabash  circuit  court. 
Fisher  was  not  served  with  process.  Williams  justified  issuing 
the  process  on  which  the  plaintiff  was  arrested,  as  an  acting  jus- 
tice of  the  peace,  on  a  proper  complaint  made.  Wallace  justi- 
fied the  arrest  of  the  plaintiff  by  yirtue  of  said  process,  as  an 
acting  constable,  etc.  Schlencker  justified  as  one  of  the  po9»e 
in  aid  of  Wallace,  and  at  his  command.  Bogers  pleaded  not 
guilty.  Issues  were  taken  on  these  pleas.  On  the  trial  the  de- 
fendants offered  to  prove  in  their  defense,  by  general  reputation, 
that  Williams  was  a  justice  of  the  peace  at  the  time  of  issuing 
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the  wanant,  and  that  Wallace  was  a  constable,  acting  withis 
the  county.  The  court  decided  that  this  evidence  was  com^ 
petent  as  to  Williams  and  Wallace  only  in  mitigation  of  dam* 
ages;  bat  as  to  the  other  defendants,  it  was  competent  evidence 
in  their  defense.  After  this  decision  Williams  produced  his 
commission  as  a  justice  of  the  peace,  and  Wallace  produced  a 
certificate  of  the  county  commissioners'  clerk,  stating  that  he 
was  duly  appointed  and  qualified  as  constable.  It  also  appears 
from  the  bill  of  exceptions,  that  it  was  proved  on  the  trial,  that 
Wallaoe,  professing  to  act  as  constable,  and  Schlencker  in  aid 
of  him,  arrested  the  plaintiff.  The  jury  foimd  a  verdict  of 
guilty  against  Wallace  and  Schlencker,  and  not  guilty  as  to  the 
other  defendants,  and  assessed  the  plaintiffs  damages  at  three 
hundred  and  thirty-three  dollars. 

After  the  verdict  was  rendered,  the  defendants,  Wallace  and 
Schlencker,  mQ7QdiJi^.cc(QCtjEo]>a,new;trial,  u})^h  tX^  ja&.Ci^^ 
of  Schlencker,'  stating  ^t^liat  :he>.t^^.  $nmuu>iied  'by«  •W^aUa«se,' 
whom  he  pupposed  was  a  legal  constable,  to  aid  him  in  arrestrug 
Bialey^  and  that  he  objected  to  going,  and  offered  Wallace  a 
dollar  to  let  him  off,  but  that  Wallace  refused,  and  threatened 
him  with  the  law  if  he  did  not  go.  That  deponent  was  ignorant 
of  the  law,  and  unable  to  read  English,  and  that  fearing  the  con- 
seqnenoes  of  the  threat,  he  went  with  Wallace,  and  that  all  that 
he  did  was  in  obedience  to  his  commands.  That  since  the  trial, 
deponent  has  discovered  by  conversations  with  Mary  Wise,  that 
she  was  present  when  Wallace  called  on  Schlencker  and  com* 
manded  his  assistance;  and  that  he  can  prove  by  her  what  took 
place  at  the  time  between  Wallace  and  deponent,  as  above 
stated.  The  court  overruled  the  motion  for  a  new  trial,  and 
gave  judgmexit  on  the  verdict.  The  defendants  have  appealed 
to  this  court,  and  now  assign  the  decision  of  the  court  in  rela- 
tion to  the  evidence  offered  to  prove,  by  general  reputation,  that 
Williams  was  a  justice,  and  Wallace  a  constable;  the  decision 
of  the  court  in  overruling  the  motion  for  new  trial,  and  in  ren- 
dering judgment  on  the  verdict. 

The  first  question  proper  to  be  considered,  is  the  decision  of 
the  court  in  refusing  to  allow  the  evidence  of  general  reputation 
to  prove  the  official  character  of  the  justice  and  constable,  ex- 
cept for  the  limited  purpose  specified. 

The  general  rule  of  law  is,  when  an  officer  justifies  an  act  com- 
plained of,  purporting  to  be  done  in  his  official  capacity,  that  it  is 
necessary  that  he  should  aver  and  prove,  in  his  defense,  not  only 
tha^  Ve  -"vas  an  acting  officer,  but  that  he  was  an  officer  in  truth  and 
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right,  duly  commissioned  and  qnaMed  to  act  as  such;  while  as  to 
all  others,  it  is  sufficient  for  them  to  aver  and  prove  that  he  was 
acting  as  such  officer.  And  the  reason  of  the  rule  is,  that  the  offi- 
cer himself  is  bound  to  know  whether  he  is  legally  an  officer,  and 
if  he  attempts  to  exercise  the  duties  ot  an  officer,  without  author- 
ity, he  acts  at  his  peril ;  whereas  it  is  sufficient,  so  far  as  the  rights 
of  third  persons  or  the  public  are  concerned,  that  the  officer  is 
acting  in  his  official  capacity,  and  under  color  of  title;  for  it 
would  be  unreasonable  and  oppressive,  to  compel  them,  before 
they  put  faith  in  his  official  acts,  to  go  into  a  minute  examina- 
tion of  all  of  the  evidence  of  his  title  to  the  office,  and  see  that  he 
has  complied* with  all  the  necessary  forms  of  law:  The  People  v. 
Collins f  7  Johns.  549.  But  it  is  said  by  the  counsel  for  the  ap- 
pellants, and  perhaps  with  justice,  that  as  Williams  and  Wallace 
only  pleaded  that  they  were  officers  de  facto,  upon  which  the 
*pbSnti|f\tOQ|:  {issue,  ^the^.^  beeor  Killed  upon  to 

prove^aiiy  mbre^tbail  wad  dudOM^t  to.maintaii^  that  issue,  that 
if  the  plaintiff  had  doubted  their  rights  to  the  offices,  the  duties 
of  which  they  attempted  to  exercise,  he  should  have  demurred  to 
the  defendants'  pleas,  and  thus  compelled  them  to  have  averred 
and  proved  that  they  were  officers  dejure.  All  this  may  be  ad- 
mitted to  be  true,  and  it  may  also  be  admitted  that  the  court 
erred  in  the  limitation  given  to  this  evidence;  but  as  it  appears 
from  the  bill  of  exceptions,  that  upon  this  decision  of  the  court 
Williams  produced  his  commission  as  justice,  and  Wallace  pro- 
duced a  certificate  of  the  county  conmiissioner's  derk,  that  he 
had  been  appointed  a  constable,  and  had  qualified  as  such,  and 
no  objection  having  been  made  to  this  evidence  to  prove  their 
rights  to  the  respective  offices,  and  no  objection  appearing  to 
have  been  made  to  their  legal  qualification  to  those  offices,  it  is 
manifest,  beyond  all  doubt,  that  this  decision  of  the  court  could 
not  have  prejudiced  them  in  the  least  in  the  final  result  of  the 
trial.  For  this  reason,  then,  we  are  of  opinion  that  the  plaint- 
iffs here  can  not  prevail  on  this  error. 

The  motion  for  a  new  trial  was  founded  principally  on  the 
affidavit  of  Schleucker,  of  material  evidence  discovered  subse- 
quently to  the  trial.  The  law  intends  that  every  one  shall  have 
a  fair  trial;  and  if  by  any  misfortune  or  accident,  without  any 
fault  on  his  part,  a  party  has  been  unable  to  present  the  merits 
of  his  case  before  the  juiy ,  as  a  general  rule,  the  court  will  allow 
TiiTn  another  hearing,  upon  such  terms  as  may  be  deemed  equi- 
table. In  some  instances  the  granting  or  refusing  a  motion  for 
a  new  trial,  is  a  matter  of  sound  discretion  with  the  judge,  while 
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in  others,  the  questioii  must  be  determined  by  well-known  and 
firmlj  efltablished  principles  of  law.  Before  a  new  trial  can  be 
granted  on  the  ground  of  newly  discovered  evidence,  it  must 
appear  that  the  evidence  shown  to  have  been  discovered  since 
the  former  trial,  is  material  to  the  issue;  that  it  is  not  cumulative; 
and  that  the  party  has  not  been  guilty  of  negligence  in  not  dis- 
covering and  producing  it  on  the  former  trial.  In  this  case  it  can 
not  be  doubted  that  the  evidence  produced  is  material,  not  only 
in  mitigation  of  damages,  by  showing  an  absence  of  malice  in 
Schlencker,  but  also  to  the  issue,  in  supporting  that  part  of  his 
plea  which  avers  that  he  acted  under  the  command  of  Wallace, 
the  constable.  Nor  does  it  appear  that  Wallace  was  guilty  of  such 
negligence  in  not  producing  the  witness  on  the  former  trial,  as  to 
deprive  him  of  the  right  to  urge  this  evidence  on  the  motion  for 
a  new  trial.  It  may  not  be  considered  as  remarkable  or  extraordi- 
nary, that  an  individual  may  have  been  present  at  such  an  interview 
as  is  described  in  the  affidavit  of  Schlencker,  and  have  escaped 
his  observation  or  recollection.  Before  such  negligence  can  be 
imputed  to  a  party,  it  should  appear  that  the  newly  discovered 
witness  vras  one  whom  the  jpaxty  had  reason  to  believe  was  likely 
to  know  the  facts.  In  such  a  case  he  would  be  without  apology, 
for  not  having  previously  inquired  of  the  witness  what  he  did 
really  know  of  the  matter.  But  the  objection  to  this  newly  dis- 
covered evidence  is,  that  if  it  be  not  strictly  and  technically 
cumulative,  it  was  entirely  unnecessary.  As  before  stated,  this 
evidence  tends  to  support  that  part  of  Schlencker's  plea  which 
avers  that  he  acted  in  aid  of  the  officer  in  arresting  the  plaintiff 
below;  while  it  appears  from  the  bill  of  exceptions,  that  with- 
out this  evidence,  that  fact  was  completely  proved  on  the  trial. 
The  bill  of  exceptions  states,  that,  ''  it  was  proved  on  the  trial, 
that  the  defendant,  Wallace,  professing  to  act  as  constable,  and 
the  defendants,  Schlencker  and  Bogers  in  aid  of  him,  arrested 
the  plaintiff,"  etc.  It  is  true  that  it  is  not  always  a  fatal  objec^ 
tion  to  a  new  trial,  that  the  newly  discovered  evidence  is  cumu- 
lative, as  where  it  is  of  a  decisive  and  conclusive  character  of 
itself,  without  the  aid  of  other  evidence  to  the  same  point,  and 
where  that  point  was  not  satisfactorily  made  out  on  the  former 
trial.  Nor  is  evidence  necessarily  cumulative,  because  it  tends 
to  support  a  point  to  which  some  sort  of  evidence  was  given  on 
the  former  trial;  as  where  it  is  of  an  entirely  different  character 
and  species  from  that  given  on  the  former  trial,  and  tending  to 
support  the  same  point,  in  a  separate  and  distinct  way:  Guyott 
V.  BuUs^  4  Wend.  579.     But  surely,  it  would  be  trifling  with 
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common  sense  and  common  justice,  for  a  courfc  to  grant  a  new 
trial,  on  account  of  newly  discoyered  eyidence,  no  matter  how 
oondusiYe  its  character,  or  independent  and  dissimilar  in  its 
nature,  upon  a  point  already  established,  and  where  no  more 
evidence  was  wanted  or  could  be  of  use.  This  evidence  un- 
doubtedly might  haTe  been  of  essential  importance  to  Schlencker, 
in  mitigation  of  damages;  but  a  new  trial  is  never  granted  for 
that  reason;  as  it  is  the  effect  that  the  evidence  would  have  on 
the  issues  alone,  that  entitles  it  to  weight  in  determining  this 
question. 

Another  reason  assigned  for  a  new  trial,  was  that  the  damages 
were  excessive.  Courts  have  always  manifested  a  reluctance  to 
disturb  verdicts  on  account  of  excessive  damages  in  cases  of  this 
nature,  and  never  disturb  them  unless  it  is  probable,  from  the 
amount  of  the  damages  assessed,  that  the  jury  have  acted  under 
the  influence  of  prejudice  or  passion.  The  damages  here  are  not 
so  high  as  to  induce  that  belief,  nor  in  fact  are  they  extraordinary 
in  a  case  of  this  nature.  We  are  therefore  of  opinion  that  the 
court  decided  properly  in  overruling  the  motion  for  a  new  trial. 

The  only  remaining  question  to  be  disposed  of  is,  the  objec- 
tion which  is  now  urged  for  the  first  time,  to  the  form  of  the 
verdict.  It  appears  that  the  jury  have  not  responded  directiy 
to  the  issues  tendered  by  "Williams  and  Wallace,  which  were  upon 
pleas  of  justification,  but  have  rendered  a  verdict  of  guilty  as 
to  them,  and  assessed  the  plaintiffs'  damages  precisely  as  if  the 
general  issue  alone  had  been  pleaded;  and  it  is  now  insisted  thai 
for  this  inf ormaliiy  of  the  verdict,  the  judgment  of  the  court  be- 
low should  be  reversed.  Upon  a  question  precisely  like  this  in 
all  its  features,  in  the  case  of  Roach  v.  JEhdings,  16  Pet.  321,  Mr. 
Justice  Daniel  says:  "  Objections  of  this  character,  that  are  nei- 
ther taken  at  the  usual  stage  of  the  proceedings,  nor  prom- 
inentiy  presented  on  the  face  of  the  record,  but  which  may  be 
sprung  upon  a  party  after  an  apparent  waiver  of  them  by  his  ad- 
versary, and  still  more  after  a  trial  upon  the  merits,  can  have  no 
claim  to  the  favor  of  the  court,  but  should  be  entertained  only 
in  obedience  to  the  strictest  requirements  of  the  law."  If  this 
verdict,  under  these  issues,  was  not  formally  correct,  yet  the  ob- 
jection to  it  is  of  the  most  technical  character,  and  goes  in  no 
wise  to  the  merits  of  the  cause.  The  jury  have  tried  the  case 
on  its  merits,  and  have  rendered  a  verdict  which  may  be  clearly 
comprehended  and  easily  understood,  and  by  which  no  one  vrill 
doubt  that  they  intended  to  convey  the  fact  to  the  court,  that 
they  had  found  these  issues  against  the  defendants  below,  and 
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which  the  jniy  supposed  conyejed  their  meaning  jnst  as  dis- 
tinctljas  if  they  had  rendered  a  verdict  in  the  most  solemn  form. 
Had  the  infonnaliiy  of  the  verdict  been  observed  at  the  time  it 
was  presented  by  the  jury,  it  would  have  been  corrected  by  the 
JQiy,  on  the  saggestion  of  the  court,  without  leaving  the  box. 
If  objections  of  this  kind  were  allowed  to  prevail  at  this  stage 
of  the  case,  it  would  convert  the  principles  of  law  into  the  weap- 
ons of  injustice. 

In  the  case  above  referred  to,  the  supreme  court  of  the  United 
States  says:  ''It was  to  prevent  the  mischiefs  ensuing  from  a 
xniaapplied  rigor,  that  statutes  of  jeofails  have  been  enacted,  and 
their  salutary  influence  is  invoked  whenever  the  intrinsic  merits 
of  the  parties  litigant  would,  without  that  influence,  be  sacriflced 
to  mexe  modes  and  forms  of  practice."  The  seventh  section  of 
our  statute  of  jeofails  provides,  "  If  a  verdict  of  a  court  or  jury 
shall  hereafter  be  given  for  either  party  in  any  court  of  record, 
the  judgment  thereon  shall  not  be  stayed  or  reversed,  by  reason 
of  any  defect  of  form,  or  lack  of  form  in  any  writ,"  etc. :  E.  L. 
65;  Gale's  Stat.  50.  It  would  seem,  from  reading  this  section, 
that  the  legislature  in  passing  it,  had  precisely  this  case  in  view, 
and  it  would  seem  difficult  to  find  words  better  adapted  to  cure 
this  defect.  In  the  case  in  16  Pet.,  after  adverting  to  the  stat- 
ute of  jeofails  of  the  United  States,  which  is  much  less  satisfac- 
tory than  ours  on  this  point,  Mr.  Justice  Daniel  concludes: 
''The  court  has  shown  that  the  proceedings  in  this  case  were 
according  to  the  right  of  the  case;  that  they  brought  into  view 
the  real  merits  of  tiie  parties  litigant  before  the  jury;  we  there- 
fore consider  that  both  the  verdict  and  judgment  are  within  the 
tenns  and  intent  of  the  statute,  and  ought  to  be  protected 
thereby/'  Without  going  further  into  a  discussion  of  this  ques- 
tion, we  ore  satisfied,  both  on  principle  and  authority,  that  this 
objection,  as  here  presented,  can  not  be  sustained. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Semfle,  J.,  dissented.. 
Judgment  affirmed. 

Newlt  Disoovxskd  EvmiNGB  AS  Ground  vob  New  Trial:  See  SmUh  y. 
Iftnton,  3  Am.  Dec  755;  Peagram  v.  King,  11  Id.  793;  Foruter  v.  Ouard,  12 
Id.  141;  Eiifyrt  ▼.  Dea  Coudres,  Id.  609;  Deputy  v.  Tobtaa,  Id.  243;  Myers  v. 
BroumeU,  16  Id.  729;  Cfardner  v.  MUeheU,  17  Id.  349;  Whitbeeh  v.  WhUbeck, 
18  Id.  503;  DouhUday  v.  Makepeace,  28  Id.  33;  SmUh  r.  SchuUz,  32  Id.  33; 
Landry  y.  BaMgnon,  36  Id.  606.  That  a  Dew  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  which  is  merely  cmnulative,  is  a  point 
to  which  the  principal  case  is  dted  in  Lafi^n  v.  HttringUm^  17  HI.  403;  OaJ^ 
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Ao«n  V.  (TNeai,  53  Id.  357.  It  ia  dtod  also  in  Stetham  v.  Shouita,  17  Id.  100, 
as  an  aathority  for  the  general  rale,  that  a  party  seeking  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  must  show  that  he  was  not  negligent  in 
not  producing  the  evidence  at  the  former  trial. 

ExcsssxYB  Damaobs  as  Gboukd  fok  Nbw  Tbial:  See  Neal  v.  Lewis,  1  Am. 
Dec.  640;  Coffin  v.  Coffin,  3  Id.  189;  Vanch  v.  Hail,  4  Id.  389;  War/ord  y. 
ItM,  Id.  633;  Houston  v.  Gilbert,  6  Id.  542;  Coleman  v.  Southtrick,  6  Id.  253; 
McDmoell  v.  Murdock,  9  Id.  684;  BodweU  v.  Osgood,  15  Id.  228;  Douglass  v. 
Touaey,  20  Id.  616  and  note  thereto.  A  new  trial  will  not  be  awanied  oo 
the  ground  of  excessive  damages  in  a  case  of  tort,  unless  the  amount  is  such 
as  to  indicate  that  the  jury  were  actuated  by  prejudice  or  passion:  Ross  v. 
Innis,  35  HI.  510;  Chicago  etc.  B,  S.  Co.  v.  McKean,  40  Id.  235;  Ndmm  v. 
DasnkUon,  82  Id.  547,  all  citing  SchUncher  v.  RiOey. 

Erbob  wmoH  DOES  NOT  PsKJUPiOE  a  party  can  not  be  taken  adyantage  of 
by  him:  See  Artkur  v.  Broadnax,  37  Am.  Deo.  707.  and  cases  cited  in  the 
note  thereto.  The  principal  case  is  referred  to  as  an  authority  on  this  point 
in  McQuoid  r.  People,  3  Gilm.  81,  where  the  error  complained  of  was  in  the 
appellant's  favor,  and  in  Dougku  v.  SouUer,  62  Id.  156. 

Objbction  to  Fobm  of  Vebdict  which  moHT  HAVB  BEBN  Obviatid,  if 
made  at  the  time  of  the  rendition  of  the  verdict,  can  not  be  taken  on  ^ipeal: 
StaU  Bank  v.  Batty,  4  Scam. '202;  Parmelee  v.  Smith,  21  SL  623,  both  citing 
the  principal  case. 

OmoiAL  Chahaotbb,  Pboov  of,  What  Sufficient:  See  Johsuton  ▼.  WU- 
son,  9  Am.  Dec.  50;  Ooshen  v.  StoningUm,  10  Id.  121;  McCoy  ▼.  Oturtiee,  24 
Id.  113  and  note. 

Officeb  must  Pboyb  that  he  is  Offickb  de  Jubb  as  well  as  de  faeto, 
where  he  undertakes  to  justify  an  act  done  in  his  official  capacity:  Case  v. 
HaU,  21  DL  635;  OtUhause  v.  Allen,  72  Id.  530,  both  citing  Sehleneker  v. 
Risley. 

Officbr  de  Facto,  Acrra  ov.  How  far  Valid:  See  HUdreth  v.  MdnOin, 
19  Am.  Dec.  61  and  the  note  thereto,  discussing  this  subject  at  length:  See 
also  Potiee  Jury  v.  Haw,  20  Id.  294^  and  Wilcox  v.  Smith,  21  Id.  213,  and 
notes.  That  the  acts  of  such  an  officer  are  valid,  so  far  as  third  persons  and 
the  public  are  concerned,  is  a  point  for  which  Sehleneker  v.  Risley  is  cited  as 
authority  in  People  v.  Ammons,  5  Qilm.  107.  So  it  is  cited  in  Cohas  v. 
Raisin,  3  Cal.  453,  to  the  point  that  the  legal  presumption  is  always  in  favoc 
of  the  authority  of  an  officer  de  facto. 


Evans  v.  Mebbiweatheiu 

[8  SOAiocoH,  493.] 

RiPAjtiAN  OwiTBB  18  ENTITLED  TO  Natubal  Flow  of  a  Stream  of  water 
through  his  land. 

RiPABiAN  Pboprietob  IS  BouKD  TO  Makb  SUCH  Bbasonablb  Use  of  a 
stream  of  water  miming  through  his  land  as  will  do  the  least  injury  to 
those  below  him,  consistent  with  a  valuable  benefit  to  himself,  and  it  is 
a  question  for  the  jury  whether  such  proprietor  has  used  more  than  hii 
just  proportion. 

RiPARiiN  Pbopbibtob  Divbbtino  Whole  Stream  for  milling  purposes,  is 
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liable  in  damages  to  one  owning  a  mill  below  him  on  the  same  stream, 
where  the  water  in  the  stream  is  not  sufficient  for  the  use  of  both. 

Bl?ABIAJr  OWKER  IS    LIABLE    FOB   DiVEBSION    OV    STREAM    BT  HIS  AOENT, 

though  each  diyendon  is  forbidden  by  him,  if,  haying  notice  that  it  is 
betQ£  made,  he  makes  no  objection. 
Masxeb  Ataiuno  Himself  of.  Servant's  Illegal  Act,  is  presumed  to 
hare  authorized  it. 

AsFBAL  from  Greene  county.     The  case  is  stated  in  the  opinion. 

O.  WaUoer,  B.  L.  Doyle,  and  D.  A.  SmWiy  for  the  appellant. 

J.  J.  Hardin  and  8.  T.  Logan,  for  the  appellees. 

Bj  Court,  liOOKwooD,  J.  This  was  an  action  on  the  case, 
brought  in  the  Greene  circuit  court,  by  Meniweather  against 
Enms,  for  obstructing  and  diverting  a  watercourse.  The 
plaintiff  obtained  a  verdict,  and  judgment  was  rendered  there- 
on. On  the  trial,  the  defendant  excepted  to  the  instructions 
asked  for  and  given,  at  the  instance  of  the  plaintiff.  The  de- 
fendant also  excepted,  because  instructions,  that  were  asked  by 
him,  were  refused.  After  the  cause  was  brought  into  this  court, 
the  parties  agreed  upon  the  following  statement  of  facts,  as  hav- 
ing been  proved  on  the  trial,  to  wit: 

'^Itis  agreed  between  the  parties  to  this  suit,  that  the  following 
is  the  statement  of  facts  proved  at  the  trial  in  this  case,  and  that  the 
same  shall  be  considered  as  part  of  the  record  by  the  court,  in  the 
adjudication  of  this  cause.  Smith  &  Baker,  in  1834,  bought  of  T. 
Garlin  six  acres  of  land,  through  which  a  branch  ran,  and  erected  a 
steam  mill  thereon.  They  depended  upon  a  well  and  the  branch 
for  water  in  running  their  engine.  About  one  or  two  years  after- 
wards, John  Evans  bought  of  T.  Carlin  six  acres  of  land,  on  the 
same  branch,  above  and  immediately  adjoining  the  lot  owned  by 
Smith  &  Baker,  and  erected  thereon  a  steam  mill,  depending 
upon  a  well  and  the  branch  for  water  in  running  his  engine. 

"  Smith  &  Baker,  after  the  erection  of  Evans'  mill,  in  1836  or 
1837,  sold  the  mill  and  appurtenances  to  Merriweather  for 
about  eight  thousand  dollars.  Evans'  mill  was  supposed  to  be 
worth  twelve  thousand  dollars.  Ordinarily  there  was  an  abun- 
dance of  water  for  both  mills;  but  in  the  fall  of  1837,  there 
being  a  drought,  the  branch  failed,  so  far  that  it  did  not  afford 
water  sufficient  to  run  the  upper  mill  continually.  Evans  di- 
rected his  hands  not  to  stop  or  divert  the  water  in  the  branch; 
bat  one  of  them  employed  about  the  mill  did  make  a  dam  across 
the  branch,  just  below  Evans'  mill,  and  thereby  diverted  aU  the 
water  in  the  branch  into  Evans'  well.  Evans  was  at  home,  half 
a  mile  from  the  mill,  and  was  frequently  about  his  mill,  and 
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evidence  vras  introduced  conducing  to  prove  that  he  might  have 
known  that  the  water  of  the  branch  was  diverted  into  his  well. 
After  the  diversion  of  the  water  into  Evans'  well,  as  aforesaid, 
the  branch  went  dry  below,  and  Merriweather's  mill  could  not 
and  did  not  run,  in  consequence  of  it,  more  than  one  day  in  a 
week,  and  was  then  supplied  with  water  from  his  well.  Merri- 
weather then  brought  this  suit,  in  three  or  four  weeks  after 
the  putting  of  the  dam  across  the  branch  for  the  diversion  of 
the  water,  and  obtained  a  verdict  for  one  hundred  and  fifty  dol- 
lars. This  suit,  it  is  admitted,  is  the  first  between  the  parties 
litigating  the  right  as  to  the  use  of  the  water.  It  is  further 
agreed,  that  the  branch  afforded  usually  sufficient  water  for  the 
supply  of  both  mills,  without  materially  affecting  the  size  of  the 
current,  though  the  branch  was  not  depended  upon  exclusively 
for  that  purpose.  Furthermore,  that  at  the  time  of  the  griev- 
ances complained  of  by  the  plaintiff  below,  the  defendant  had 
water  hauled  in  part  for  the  supply  of  his  boilers.  That  the 
dam  was  made  below  the  defendant's  well,  across  -the  branch, 
which  diverted  as  well  the  water  hauled  and  poured  out  into  the 
branch  above  the  well,  as  the  water  of  the  branch,  into  the  de- 
fendant's well.  Habdin  &  Lcx^AN,  for  Merriweather. 

SmELDs  &  Smtth,  for  Evans." 

Upon  this  state  of  facts,  the  question  is  presented,  as  to  what 
extent  riparian  proprietors,  upon  a  stream  not  navigable,  can  use 
the  water  of  such  stream  ?  The  branch  mentioned  in  the  agreed 
statement  of  facts,  is  a  small  natural  stream  of  water,  not  fur- 
nishing, at  all  seasons  of  the  year,  a  supply  of  water  sufficient 
for  both  mills.  There  are  no  facts  in  the  case  showing  that  the 
water  is  wanted  for  any  other  than  milling  purposes,  and  for 
those  purposes  to  be  converted  into  steam,  and  thus  entirely 
consumed.  In  an  early  case  decided  in  England,  Bulstrode, 
839,^  it  is  laid  down  that  "  a  watercourse  begins  '  ex  jure  ncUuras,' 
and  having  taken  a  certain  course  naturally,  can  not  be  di- 
verted." The  language  of  all  the  authorities  is,  that  water 
flows  in  its  natural  course,  and  should  be  permitted  thus  to 
flow,  so  that  all  through  whose  land  it  naturally  flows,  may  en- 
joy the  privilege  of  using  it.  The  property  in  the  water,  there- 
fore, by  virtue  of  the  riparian  ownership,  is  in  its  nature  usu- 
fructuary, and  consists,  in  general,  not  so  much  of  the  fluid 
itself  I  as  of  the  advantage  of  its  impetus:  2  Bam  &  Cress.  510;* 
Ang.  on  Watercourses,  11.  A  riparian  proprietor,  therefore, 
though  he  has  an  undoubted  right  to  use  the  water  for  hydraulio 

1.  Shury  T.  Piggoi,  8  Bolst.  839.  2.  WUliams  y.  MorUmd,  2  Ban.  k  Cnn.  910. 
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or  manufaciiirmg  pnrpofies,  mnBt  so  use  it  as  to  Jo  no  injtuy  to 
any  other  riparian  proprietor.     Some  decisions,  in  laying  down 
the  rights  of  riparian  proprietors  of  watercourses,  have  gone 
so  far  as  to  restrict  their  right  in  the  use  of  water  flowing  over 
their  land,  so  that  there  shall  be  no  diminution  in  the  quantity 
of  the  water,  and  no  obstruction  to  its  course.    The  decisions 
last  referred  to  can  not,  howeyer,  be  considered  as  furnishing 
the  true  doctrine  on  this  subject.    Mr.  Justice  Story,  in  deliyer- 
ing  the  opinion  of  the  court,  in  the  case  of  l)/ler  y.  WlUeinson, 
4  Mason,  400,  says:  *'  I  do  not  mean  to  be  understood  as  holding 
the  doctrine  that  there  can  be  no  diminution  whateyer,  and  no 
obstruction  or  impediment  whateyer,  by  a  riparian  proprietor  in 
the  use  of  water  as  it  flows;  for  that  would  be  to  deny  any  yalu- 
able  use  of'  it.     There  may  be,  and  there  must  be,  of  that  which 
is  common  to  all,  a  reasonable  use.     The  true  test  of  the  prin- 
ciple and  extent  of  the  use  is,  whether  it  is  to  the  injury  of  the 
other  proprietors  or  not.     There  may  be  diminution  in  quan- 
tify, or  a  retardation  or  acceleration  of  the  natural  current, 
indispensable  for  the  general  and  yaluable  use  of  the  water, 
perfectly  consistent  with  the  use  ot  the  common  right.     The 
diminution,   retardation,  or  acceleration,   not  positiyely    and 
sensibly  injurious,  by  diminishing  the  yalue  of  the  common 
right,  is  an  implied  element  in  the  right  of  using  the  stream  at 
all.    The  law  here,  as  in  many  other  cases,  acts  with  a  reason- 
able reference  to  public  conyenience  and  general  good,  and  is  not 
betrayed  into  a  narrow  strictness,  subyersiye  of  common  use, 
nor  into  an  extrayagant  looseness,  which  would  destroy  priyate 
rights."     The  same  learned  judge  further  says,  "  That  of  a 
thing  common  by  nature,  there  may  be  an  appropriation  by 
general  consent  or  grant.    Mere  priority  of  appropriation  of 
running  water  without  such  consent  or  grant,  confers  no  ex- 
clnsiye  right."    This  doctrine  is  fully  sustained  by  English  and 
American  cases :  Ang.  on  Watercourses,  23.  In  the  case  of  Arnold 
T.  Fooi^  12  Wend.  330,  it  was  held,  where  a  defendant  had  di- 
verted the  water  from  a  spring  rising  on  his  land,  to  irrigate  his 
meadow,  '*  that  he  had  a  right  to  use  so  much  as  is  necessary 
for  his  family  and  his  cattle,  but  he  has  no  right  to  use  it  for 
imgating  his  meadow,  if  thereby  he  depriye  the  plaintiff  of 
the  reasonable  use  of  the  water  in  its  natural  channel." 

Each  riparian  proprietor  is  bound  to  make  such  a  use  of  run- 
ning water,  as  to  do  as  little  injury  to  those  below  him,  as  is 
consistent  with  a  yaluable  benefit  to  himself.  The  use  must  be 
a  reasonable  one.     Now  the  question  fairly  arises,  is  that  a  rea« 
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sonable  use  of  running  water  by  Che  upper  proprietor,  bj  which 
the  fluid  itself  is  entirely  consumed  ?  To  answer  this  question 
satisfactorily,  it  is  proper  to  consider  the  wants  of  man  in  re- 
gard to  the  element  of  water.  These  wants  are  either  natural  or 
artificial.  Natural  are  such  as  are  absolutely  necessary  to  be 
supplied,  in  order  to  his  existence.  Artificial,  such  only,  as  by 
supplying  them,  his  comfort  and  prosperity  are  increased.  To 
quench  thirst,  and  for  household  purposes,  water  is  absolutely 
indispensable.  In  cirilized  life,  water  for  cattle  is  also  neoes- 
saiy.  These  wants  must  be  supplied,  or  both  man  and  beast 
will  perish. 

The  supply  of  man's  artificial  wants  is  not  essential  to  his  ex- 
istence; it  is  not  indispensable;  he  could  live  if  water  was  not 
employed  in  irrigating  lands»  or  in  propelling  his  machinery. 
In  countries  differently  situated  from  ours,  with  a  hot  and  arid 
climate,  water  doubtless  is  absolutely  indispensable  to  the  culti- 
Tation  of  the  soil,  and  in  them,  water  for  irrigation  would  be  a 
natural  want.  Here  it  might  increase  the  products  of  the  soil, 
but  it  is  by  no  means  essential,  and  can  not  therefore  be  con- 
sidered a  natural  want  of  man.  So  of  manufactures,  they  pro- 
mote the  prosperity  and  comfort  of  mankind,  but  can  not  be 
considered  absolutely  necessary  to  his  existence;  nor  need  the 
machinery  which  he  employs  be  set  in  motion  by  steam. 

From  these  premises  would  result  this  conclusion,  that  an  in- 
dividual owning  a  spring  on  his  land  from  which  water  flows  in 
a  current  through  his  neighbor's  land,  would  have  the  right  to 
use  the  whole  of  it,  if  necessary  to  satisfy  his  natural  wants. 
He  may  constune  all  the  water  for  his  domestic  purposes,  in- 
cluding water  for  his  stock.  If  he  desires  to  use  it  for  irrigation 
or  manufactures,  and  there  be  a  lower  proprietor  to  whom  its 
use  is  essential  to  supply  his  natural  wants,  or  for  his  stock,  he 
must  use  the  water  so  as  to  leave  enough  for  such  lower  pro- 
prietor. Where  the  stream  is  small,  and  does  not  supply  water 
more  than  sufficient  to  answer  the  natural  wants  of  the  different 
proprietors  living  on  it,  none  of  the  proprietors  can  use  the 
water  for  either  irrigation  or  manufactures.  So  far,  then,«8 
natiural  wants  are  concerned,  there  is  no  difficulty  in  furnishing 
a  rule  by  which  riparian  proprietors  may  use  flowing  water  to 
supply  such  natural  wants.  Each  proprietor  in  his  turn  may, 
if  necessary,  consume  all  the  water  for  these  purposes.  But 
where  the  water  is  not  wanted  to  supply  natural  wants,  and 
there  is  not  sufficient  for  each  proprietor  living  on  the  stream, 
to  cany  on  his  manufacturing  purposes,  how  shall  the  water  be 
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diyided  ?  We  have  seen  that  without  a  contract  or  giant,  nei- 
ther has  the  right  to  use  all  the  water;  all  have  a  right  to  par- 
ticipate in  its  benefits.  Where  all  have  a  right  to  participate  in 
a  common  benefit,  and  none  can  have  an  exclusive  enjoyment^ 
no  role,  from  the  veiy  nature  of  the  case,  can  be  laid  down,  as 
to  how  much  each  may  use  without  infringing  upon  the  rights 
of  others.  In  such  cases,  the  question  must  be  left  to  the  judg« 
ment  of  the  jury,  whether  the  party  complained  of  has  used, 
nnder  all  the  circumstances,  more  than  his  just  proportion. 

It  appears  from  the  facts  agreed  on,  that  Evans  obstructed 
the  water  by  a  dam,  and  diverted  the  whole  into  his  well.  This 
diTersion,  according  to  all  the  cases,  both  English  and  American, 
was  clearly  illegal.  For  this  diversion,  an  action  will  lie.  It, 
however,  was  contended  that  Eyans  forbid  the  construction  of 
the  dam,  by  which  the  water  was  diverted  into  his  well.  If  a 
servant  do  an  act  against  the  consent  of  the  master,  the  latter  is 
not  liable.  In  this  case,  however,  a  juiy  might  fairly  infer  from 
the  fact,  that  as  Evans  lived  near  the  mill,  and  was  frequently 
at  it,  he  must  have  been  conversant  of  the  manner  in  which 
his  mill  was  supplied  with  water,  and  that  he  either  counter- 
manded the  instructions,  or  acquiesced  in  the  construction  of  the 
dam,  after  it  was  erected.  Having  availed  himself  of  the  ille- 
gal act  of  bis  servant,  the  law  presumes  he  authorized  it.  Hav- 
ing arrived  at  the  conclusion  that  an  action  will  lie  in  behalf  of 
Meiriweatber  against  Evans,  for  obstructing  and  diverting  the 
watercourse  mentioned  in  the  plaintiff's  declaration,  I  have  not 
deemed  it  necessary  to  examine  the  instructions  given  by  the 
court,  to  see  if  they  accord  with  the  principles  above  laid  down. 
Having  decided  that  the  plaintiff  below  has  a  right  to  recover 
on  the  facts,  whether  the  instructions  were  right  or  wrong 
would  not  vary  that  result.  It  is  possible  that  if  the  true  prin- 
ciples which  govern  this  action  had  been  correctly  given  to  the 
jury,  the  damages  might  have  been  either  less  or  more  than  the 
jury  have  given;  but  ill  this  case,  as  the  damages  are  small,  the 
court  ought  not,  where  justice  has  upon  the  whole  been  done, 
to  send  the  case  back,  to  see  if  a  jury,  upon  another  trial,  would 
not  give  less. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  ought 
to  be  affirmed  with  costs. 

Judgment  affirmed. 

Catoh  and  Douglass,  JJ.,  gave  no  opinion. 

RiOBT  or  RzPABiAiv  Profbietob  to  Usx  ov  Watbb  flowing  through  hii 
liad:  See  Oardner  ▼.  Ntwburgh^  7  Am.  Deo.  626  and  note;  MerriU  ▼.  Brink' 
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erhoff,  8  Id.  404;  CoaUer  v.  ffutUer,  15  Id.  726;  Martm  v.  Bigdow,  16  Id. 
696;  CcmpbeU  v.  Smith,  14  Id.  400;  Cooper  ▼.  Wtaiamt^  22  Id.  745  and  note; 
8.  C,  24  Id.  299;  Blanehard  v.  Baker,  23  Id.  604;  Orooher  ▼.  Braag, 
25  Id.  555;  BuddingUm  v.  Bradley,  26  Id.  386;  Society  ▼.  iform  Canal 
Co.,  21  Id.  41;  McCalmoni  v.  fTAitdber,  23  Id.  102;  Hoy  v.  jST^err^  27 
Id.  313;  Omelvany  v.  Joggers,  Id.  417;  Foridb  v.  <SMeA,  28  Id.  417.  That 
one  riparian  owner  has  no  right  to  divert  a  stream  of  water  flowing  throogh 
his  land  so  as  to  prevent  its  flowing  in  its  natural  channel  throngh  the  lands 
of  an  adjacent  owner  is  a  principle  for  which  JSvane  v.  Merriweaiher  is  recog- 
nized as  authority  and  followed  in  Orandall  v.  Woods,  8  Gal.  144.  It  is  com- 
mented on  and  approved  also  in  BUsa  v.  Kennedy,  43  lU.  73,  on  the  point  that 
while  one  riparian  proprietor  has  no  right  to  appropriate  a  stream  ezdnmvelj 
to  his  own  use  for  manufacturing  purposes,  to  the  injury  of  a  proprietor 
below  him,  yet,  if  the  water  is  not  sufficient  for  both,  no  definite  rule  can 
be  laid  down  as  to  how  much  of  the  water  each  may  appropriate,  but  the 
question  must  be  left  to  the  jury  upon  the  facte  of  each  case.  The  doctrine 
stated  in  the  principal  case  that  in  a  hot  and  arid  climate  irrigation  may  be 
a  natural  want  justifying  a  riparian  owner  in  the  exclusive  appropriation  of 
the  water  of  a  stream  is  admitted  in  Bhodea  v.  Whitehead,  27  Tex.  310.  Bat 
the  contrary  is  directly  decided  in  Union  M,  dt  M,  Co.  v.  Ferris^  2  Saw.  IM^ 
where  the  remark  on  this  point  in  the  principal  case  is  said  to  be  ''limply 
dictum." 


MmDLETON  V.  Prctcihabd. 

[3  SOAXICON,  610.] 

QovsBirMRNT  Grant  is  Constbusd  most  Stbonolt  against  Gkastob, 
and  passes  whatever  might  pass  by  it,  unless  an  intention  to  the  oon- 
trary  is  manifested  by  the  grant. 

O&ANT  Bounded  bt  Stream  above  Tide- water  extends  to  the  middle  of 
the  stream  at  common  law;  such  a  stream,  though  navigable  in  £act|  not 
being  deemed  navigable  in  law. 

Grant  ov  Land  Bounded  bt  Mississippi  Rivxr  above  tide-water  ex- 
tends to  the  middle  of  the  river,  and  includes  intervening  islands,  the 
Mississippi  not  being  regarded  as  a  navigable  stream  by  the  role  of  the 
common  law. 

Meandered  Line  in  Publio  Survey  run  along  the  margin  of  a  stream  lor 
the  purpose  of  ascertaining  the  quantity  of  land,  is  not  a  boundary. 

Appeal  from  Madison  couniy.  The  case  is  safficienily  stated 
in  the  opinion. 

Junius  EaU  and  N.  D.  Strong,' tor  the  appellant. 

William  Martin,  for  the  appellee. 

By  Court,  Scates,  J.  Trespass  for  cutting  and  canying  airay 
timber.  The  title  was  admitted  to  be  in  the  plaintiff  to  the  east 
half  of  fractional  section  thirteen,  township  five  north  of  the  base 
line,  and  range  ten  west  of  the  third  principal  meridian.  The 
defendants  admitted  the  cutting  and  carrying  away  the  timber 
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from  an  island,  orpeninsnla  of  land  in  front  of  the  above  prem* 
iaes,  and  separated  from  it  by  a  slough;  but  deny  that  the  locua 
in  quo  is  included  in,  and  part  of,  the  above  fractional  half 
section;  and  this  is  the  only  question  for  the  determination  of 
this  court. 

The  court  below  refused  instructions  asked  by  the  plaintiff^ 
and  gave  instructions  for  the  defendants,  and  also  refused  the 
plamtLff  a  new  trial. 

The  eastern  boundary  line  of  the  east  half  fractional  section 
above  mentioned,  extends  to  the  bluff  bank  of  the  Mississippi, 
below  this  island,  or  peninsula,  and  at  that  point  there  is  a 
bearing  tree.  There  is  no  bearing  tree  to  be  f  otuid,  where  the 
other  lines  of  said  section  reach  the  river. 

The  island,  or  peninsula,  is  separated  from  the  mainland  by 
a  slough,  formed  by  a  gradual  slope  from  each  side,  through 
which  the  water  of  the  river  runs  two  or  three  months  in  the 
year.  The  mainland  is  overflowed  in  high  water.  In  low 
water  the  slough  is  dry,  except  some  pools  of  standing  water; 
and  is  filled  with  driftwood.  The  timber  on  the  island  and 
mainland  approaches  within  two  or  three  rods  of  each  other; 
part  of  the  bed  of  the  slough  produces  grass.  The  island  and 
slough  have  not  changed  for  the  last  thirty  years.  They  are 
not  marked  or  mapped  upon  the  plat  of  the  government  sturveys. 
But  it  appears  the  surveyor  of  the  government  traced  the 
courses  and  distances  along  the  margin  of  the  slough,  next 
the  mainland,  in  order  to  estimate  the  quatitiiy  of  land  in  the 
fraction;  and  which  estimate  did  not  include  the  locua  in  quo. 
But  the  plats  in  the  land-office,  and  surveyor^general's  office, 
have  no  line  marking  these  courses  and  distances  as  a  boundary. 
They  are  taken  from  the  fleld  notes  of  meandering,  in  the  sur- 
veyor-general's office.  The  plaintiff  claims  to  be  bounded  by 
the  river,  and  as  riparian  proprietor,  entitled  to  extend  ad  me- 
dium  yUum  aqucB.  The  grant  is  to  be  taken  most  strongly  against 
the  grantor.  Where  the  government  has  not  reserved  any 
light  or  interest  that  might  pass  by  the  grant,  nor  done  any 
act  showing  an  intention  of  reservation,  such  as  platting  or  sur- 
veying, we  must  construe  its  grant  most  favorably  for  the 
grantee,  and  that  it  intended  all  that  might  pass  by  it.  What 
will  pass,  then,  by  a  grant  bounded  by  a  stream  of  water?  At 
the  common  law,  this  dej>ended  upon  the  character  of  the 
stream,  or  water.    If  it  were  a  navigable  stream,  or  water,  the 

riparian  proprietor  extended  only  to  high-water  mark:  5  Cow. 
AX.  dbo.  vox^  xxxvm-t 
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618^  and  note;  8  Kent's  Com.  427,  and  anthoritieB  cited  in  both. 
If  it  were  a  stream  not  navigable,  the  rights  of  the  riparian 
owner  extended  to  the  center  thread  of  tiie  cnrrent:  6  Cow. 
687,^  c.  8  of  note;  8  Kent* s  Com.  427.  In  the  former  case,  the 
king  or  the  govemment  is  owner  of  the  water  and  the  soil  cov- 
ered by  it,  for  pnrx>ose8  of  navigation,  public  and  common  to 
all  for  navigating  or  fishing,  unless  the  king  had  this  latter  right 
ezclusivelj;  and  the  soil  between  low  and  high-water  mark,  is  a 
public  common,  for  like  purposes  and  uses:  6  Cow.  589,^  note, 
c.  8;  3  Kent's  Com.  430;  3  Ohio,  496;»  6  Wend.  463.»  In  the 
latter  case,  the  water,  and  the  soil  under  it,  to  the  center  of  the 
current,  as  well  as  the  right  to  fish  there,  are  exclusively  in  the 
riparian  owner:  6  Cow.  587,'  note,  c.  1. 

But  to  understand  more  ftdly  the  application  of  these  prin- 
ciples to  riparian  ownership,  it  is  necessary  to  advert  to  the  dis- 
tinction at  common  law,  between  streams  navigable  defado^  and 
those  deemed  to  be  so  in  law. 

At  common  law,  only  arms  of  the  sea,  and  streams  where  the 
tide  ebbs  and  flows,  are  deemed  navigable:  6  Cow.  540,  o.  4;* 
6  Wend.  443,  463.*  Streams  above  tide-water,  although  navi- 
gable in  fact  at  all  times,  or  in  freshets,  were  not  deemed  nav- 
igable in  law:  6  Cow.  537,*  note.  To  these,  riparian  proprietors 
bounded  on  or  by  the  river,  could  acquire  exclusive  ownership 
in  the  soil,  water,  and  fishery,  to  the  middle  thread  of  the  cur- 
rent: 4  Pick.  268;'  5  Har.  &  J.  196;"  7  Mass.  496;*  3  Ohio,  495;" 
6  Wend.  423;"  subj'ect,  however,  to  the  public  easement  of  navi- 
gation :  3  Kent's  Com.  427  etc. ;  6  Cow.  537,"  note;  6  Wend-  444." 
And  this  latter.  Chancellor  Kent  says,  bears  a  perfect  resem- 
blance to  public  highways :  8  Kent's  Com.  432.  The  consequence 
of  this  doctrine  is,  that  all  grants  bounded  upon  a  river  not  nav- 
igable by  the  common  law,  entitle  the  grantee  to  all  islands  lying 
between  the  mainland  and  the  center  thread  of  the  current:  3 
Kent's  Com.  430.  And  we  feel  bound  so  to  construe  grants  by 
the  government,  according  to  the  principles  of  the  common  law, 

1.  BaparU  Jennings,  6  Cow.  618;  S.  C,  16  ilm.  Deo.  447. 

5.  OaivU  T.  Okambert, 

8.  Canal  CommUiiontn  t.  People. 

4.  Sb parte  Jenningt,  6  Cow.  618;  S.  C,  16  Am.  Deo.  44T. 

6.  Canal  CommisHonert  ▼.  People, 

6.  Mb  parte  Jenningt,  6  Cow.  618;  S.  0^  16  Am.  Deo.  447* 

7.  Ingrakam  ▼.  Witkinton;  S.  0.,  16  Am.  Deo.  942. 

8.  Browne  v.  Kennedy;  S.  C,  9  Am.  Deo.  606. 

9.  King  y.  King, 

10.  Oavit  T.  Chambert. 

11.  Canal  Commietionen  t.  People, 

13.  Ba parte  Jenningt,  6  Cow.  618;  S.  0.,  16  Am.  Deo  ML 
18.  Canal  Commieeionert  y.  People,  6  Wend.  444. 
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nnless  the  goyezimient  has  done  some  act  to  qualify  or  exclude 
the  right.  The  maps,  plats,  and  field  notes  of  the  goyemmental 
surreys,  by  reference,  become  a  part  of  the  evidences  of  title,  to 
enable  the  grantee  to  identify  his  boundary  and  lands.  So 
where  islands  are  marked,  mapped,  platted,  or  surveyed;  or 
where  lines  are  distinctly  drawn  on  the  plat,  as  boun^ng  the 
front  on  rivers,  lakes,  or  other  waters;  these  distinct  acts  of  the 
grantor,  must  explain,  qualify,  control,  or  determine,  the  inter- 
pretation, construction,  and  extent  of  the  grant. 

Shall  these  common  law  principles  be  applied  to  such  streams  as 
the  Mississippi,  Ohio,  Wabash,  and  Illinois?  It  is  true,  there 
were  no  such  navigable  rivers  above  tide-vTater  in  England, 
where  these  principles  were  first  laid  down,  and  applied  to  their 
waters;  and  several  of  the  states  have  repudiated  these  doctrines 
as  inapplicable  to  the  large  inland  navigable  streams  of  this 
country:  2  Binn.  476;*  2  Port.  440;»  1  McCord,  580f  14  Serg.  &, 
B.  71;'  2  Dev.  80;'  8  Id.  59.*  And  many  of  the  states,  having 
similar  streams,  have  adopted  them:  6  Cow.  518;^  8  Cai.  819;'  2 
Conn.  481;»  20  Johns.  91;"  17  Id.  195,  209;"  1  Halst.  (N.  J.)  1;" 

6  Mass.  438;"  18  Wend.  855;"  4  Pick.  268;"  5  Har.  &  J.  195;'* 

7  Mass.  495;"  8  Ohio,  495;"  5  Wend.  423;"  8  Qreenl.  269,"  474; 
13  Me.  201;"  1  Rand.  417;"  8  Id.  33;»  6  Mart.  19." 

The  United  States  have  not  repealed  the  common  law  as  to  the 
interpretation  of  their  own  grants,  nor  explained  what  interpre- 
tation or  limitation  should  be  given  to,  or  imposed  upon,  the 
terms  of  the  ordinary  conveyances  which  they  use,  except  in  a  few 
special  instances:  see  Public  Land  LavTS,  part  1,  pp.  54,  56,  98^ 
107,  187,  195,  216,  810,  865,  TT>iiTring  certain  streams  not  navi- 
gable, coimnon  to  the  proprietors  on  each  bank;  but  these  are 
left  to  the  principles  of  law,  and  rules  adopted  by  each  local  gov- 
ernment, where  the  land  may  lie.  We  have  adopted  the  common 
law,  and  must,  therefore,  apply  its  principles  to  the  interpreter 
tion  of  their  grant.  The  United  States  have  applied  them  to 
grants  upon  the  Ohio  nrer,  extending  the  riparian  ownership  to 

1.  Canom  t.  BUuer;  S.  0.,  4  Am.  Deo.  488.    18.  Storery.  Fretman:  8.  C,  4  Am.  Deo.  166» 

5.  BnUoek  r.  WiUan,  14.  People  y.  Appraisert. 

t.  Cota  T.  WddUmgUm;  8. 0.»  10  Am.  Dm.  15.  Ingrakam  r.'  WUkiiuim;  8.  0.,  16  Am. 

609.  Deo.  843. 

4.  SkntnJt  T.  SckugOeiU  Nam,  Co.  18.  Brvwiu  r.  Kmrnndg;  S.  0..  0  Am,  D«o.  60S. 

6.  IFOfon  Y.  For6et.  17.  King  y.  King, 

6.  hkifram  t.  TkrtadgiU,  18.  Oanit  ▼.  CXamben, 

T.  Asporfe  Jeim<ni^;S.O.,16Am.Deo.447.  19.  Canal  CommUtionan  T,Pttfta» 

8.  PolmerT.  Jf«iU^an;8.O.,2Am.Deo.270.  30.  Berry  t.  Carle. 

9.  Adams  ▼.  Peaee,  21.  Bradley  ▼.  Rice;  S.  O.,  20  Am,  Dm*  60L 

10.  fiooilrerT.{7imiin<ii^;8.0.,llAm.Dec.949.23.  Hayww.Bowmaai, 

11.  People  ▼.  PlaU;  8.  a,  8  Am.  Deo.  882.       28.  Mtad  ▼.  Haynee, 

VL  AmoldY, Mtmdy,  10  Am.  Deo.  856.  24.  Morgan  T.  Ltvingttam, 
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low-water  mark,  the  boundary  of  jurisdiction,  as  well  as  the 
United  States'  ownership  of  the  land:  4  Pet.  Cond.  691;^  Lessee 
of  Blanchard  v.  Porter,  GoUins  et  aL,  MS.  Opin.  Sup.  Ct.  Ohio. 
The  gOYemment  itself,  through  its  agents,  has  recognized  and 
applied  the  same  principles:  XT.  S.  Land  Laws,  pt.  2,  758,  No. 
720;  Id.  pt.  1,  p.  120,  sec.  2;  p.  379,  c.  298,  sec.  1. 

If  the  riparian  owner  can  not  extend  into  the  river,  he  musk 
be  bounded  by  high-water  mark,  leaving  as  a  public  comonon, 
all  the  space  between  that  and  low-water  mark.  This  would 
destroy  the  great  value  of  river  front  lands,  by  excluding  the 
proprietor  from  its  exclusive  use  in  keeping  wood-yards,  erect- 
ing private  wharves,  or  buildings,  which  are  of  greater  or  less 
value,  according  to  their  location  and  the  depth  of  water.  We 
would  not,  however,  wish  to  be  understood  as  limiting  the 
rights  of  navigators,  to  the  bare  privilege  of  floating  upon  the 
water,  in  the  use  of  the  public  easement;  but  understand  it  to 
include  the  right  to  land,  and  fasten  to  the  shore,  as  the  ex* 
igendes  of  the  navigation  may  require;  and  this  is  a  burden 
upon  the  owner  of  the  land  which  he  must  bear  as  part  of  the 
public  easement:  13  Wend.  355;'  3  Kent's  Com.  425;  Civ.  Code 
La.,  arts.  443-446.  So  in  Spain  and  France:  See  Kent's  Corn., 
uM  supra. 

It  is  denied  that  this  land  is  bounded  upon  the  river.  We 
think  there  can  be  no  question  on  that  point;  the  facts  appear 
so  clear.  There  is  no  line  upon  the  maps  or  plats,  nor  any 
direction  in  the  field  notes,  nor  any  other  visible  monument  to 
define  and  designate  the  southern  boundary  of  the  tract:  14 
Mass.  151.'  It  is  true,  the  field  notes  of  the  meandering  of  the 
front  of  this  tract,  speak  of  it  as  the  southerly  boundary.  But 
as  I  before  remarked,  the  meandering  is  for  the  purpose  of  as- 
certaining the  quantify  of  land.  Should  it  be  incorrect,  still  it 
would  not  entitle  the  party  to  a  resurvey  and  new  estimate.  It 
is  sold  more  or  less.  If  there  be  more,  the  purchaser  gets  it;  if 
it  be  less,  he  loses  it.  This,  therefore,  can  not  control:  XT.  S. 
Land  Laws,  pt.  1,  p.  120,  sec.  2.  Many  of  the  cases  on  this 
question  of  river  boundary  are  much  stronger  for  the  plaintifl 
than  the  one  before  us. 

All  alluvions  belong  to  the  riparian  proprietor,  both  by  the 
common  and  civil  law:  Cooper's  Just.  74;  6  Cow.  518,  note»  and 
authorities  there  refeired  to.  The  same  holds  as  to  losses,  by 
.gradual  washing  away.    But  where  a  sudden  change  is  made  ia 

1.  Sandl^  T.  Jntkomif;  S.  0.,  6  Wheat.  874.  3.  PtopU  y.  JfpmUwu 

8.  XmU  Y.  Holland. 
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Hie  course  of  the  river,  so  as  to  cut  off  a  portion  of  one  man'a 
land,  he  still  retains  the  right  and  title  to  it. 

We  are,  therefore,  of  opinion  that  the  oonrt  misdirected  the 
jiny,  and  that  a  new  trial  onght  to  be  granted. 

The  judgment  is  reversed  with  costs  and  the  cause  remanded^ 
with  directions  to  award  a  venire  de  novo. 

Wilson,  O.  J.,  delivered  the  following  separate  opinion: 
I  concur  in  the  decision  of  this  case,  and  in  the  general  prin- 
ciples laid  down  by  the  court,  but  I  can  not  concur  in  the  con- 
clusions drawn  from  them.  A  grant  of  land  upon  a  river,  ex- 
tends the  title  of  the  grantee  to  the  middle  of  the  same,  if  the 
grantor  has  authority  to  extend  it  so  far,  unless  limited  to  an- 
other boundary  by  express  terms.  This  is  a  general  principle 
of  the  common  law  applicable  to  private  conveyances,  which 
are  construed  most  strongly  against  the  grantor.  But  there  are^ 
exceptions  to  this  rule.  It  does  not  apply  to  boundaries  of 
states,  or  countries,  nor  in  England,  to  grants  made  by  the 
crown,  and  in  this  country,  I  think,  the  rule  must  be  so  far 
modified  as  not  to  allow  a  patent  from  the  government  to  land 
on  the  margin  of  one  of  our  rivers  to  include  the  islands  between 
the  shore  and  the  middle  of  the  stream.  This  opinion  is 
founded  upon  a  consideration  of  the  power  of  the  agents  of  the 
government,  who  sell  the  public  lands,  and  the  intention  of  the 
government,  as  to  the  extent  of  those  sales,  in  reference  to 
islands. 

If  an  island  is  not  surveyed  and  platted,  or  otherwise  marked  - 
upon  the  surveyor's  map,  it  is  said  that  it  will  pass  to  the  pur- 
chaser of  the  land  on  the  margin  of  the  river  opposite  to  it,  if 
it  lies  between  such  land  and  the  middle  of  the  river.  The  first 
objection  to  such  an  interpretation  of  a  sale  of  land  upon  a 
river,  by  the  agents  of  the  government,  is  a  want  of  authority 
in  them  to  give  it  so  extensive  an  operation.  The  land  author- 
ized to  be  sold,  and  the  mode  of  selling  it,  is  prescribed  by  law, 
and  all  sales  in  violation  of  that,  are  void.  Among  the  regula- 
tions proscribed  by  law,  as  indispensable  preliminaries  to  a  valid 
sale  of  any  part  of  the  public  lands,  are,  that  the  lands  shall  be 
surveyed  and  platted;  and  these  surveys  and  plats  are  the  guides 
of  the  land  officers  in  making  their  sales.  They  have  no  author- 
ity  to  sell  a  single  acre  that  has  not  been  surveyed.  Every  tract 
of  land  liable  to  sale,  is  specifically  described  by  range,  town- 
ship, and  section,  etc. ,  on  the  plats  of  the  surveyor,  and  in  the 
patents  from  the  United  Statos;  and  the  officers  have  no  authority 
to  sell  any  other  land.     It  follows,  therefore,  as  a  necessary  con- 


118  MmDLETON  V.  Pritchabd.  [Illinois 

sequence,  that  islands,  as  well  as  other  lands,  lihat  have  not 
been  snrreyed  and  platted  as  the  law  requires,  can  not  be  sold. 
It  has  no  description  known  to  the  law.  And  as  such  lands  or 
islands  can  not  be  sold  directly,  by  numbers,  as  other  lands  are, 
it  is  clear  to  my  mind,  that  they  can  not  pass  as  incident  to  the 
sale  of  other  land.  That  can  not  be  efiEected  indirectly,  and  by 
intendment  of  law,  which  the  law  expressly  forbids. 

Another  reason  against  a  purchaser  from  the  govemment  of 
land  on  the  margin  of  the  river,  acquiring  title  to  islands  be- 
tween his  land  and  the  thread  of  the  stream,  is  that  neither  the 
goyemment  nor  purchasers  understand  or  intend  that  islands 
in  a  riyer  pass  by  a  sale  of  the  land  on  the  nearest  shore.  It  is 
part  of  the  history  of  the  country,  as  it  is  of  the  law  of  the 
land,  that  the  public  lands  are  surveyed  at  different  times;  and 
the  land  on  one  side  of  a  river  may  be  sold  before  that  on  the 
other  side  or  any  of  the  islands  in  it  are  surveyed,  and  under 
these  circumstances,  all  the  islands  between  the  middle  of  the 
river  and  the  shore,  adjoining  the  land  sold,  would  go  to  the 
purchasers  of  such  land,  according  to  the  rule  insisted  upon  by 
the  court.  Such  would  also  be  the  consequence  of  a  sale  of  the 
lands  on  both  sides  of  a  river  before  the  islands  are  surveyed. 
That  no  such  consequences  were  intended  by  the  government,  is 
apparent  from  its  public  acts.  The  public  lands  are  sold  from 
time  to  time,  as  the  exigencies  of  the  goverxunent,  or  the  wants 
of  the  i)eople  require;  and  frequently  the  islands  (many  of  which 
are  of  great  value)  remain  unsurveyed  until  after  the  lands  on 
each  side  of  the  river  have  been  sold.  They  have  then  been  sur- 
veyed and  sold  without  any  claim  of  title  by  the  owners  of  the 
lands  on  either  side  of  the  river. 

This  unquestioned  claim  of  title  to  unsurveyed  islands  by  the 
government,  notwithstanding  the  previous  transfer  of  the  lands 
on  the  opposite  sides  of  the  river,  coupled  with  the  constant 
practice  of  surveying  and  selling  them  without  reference  to  the 
sale  of  adjoining  lands,  should,  in  my  opinion,  be  regarded  as 
fixing  the  construction  of  a  government  patent  for  lands  lying 
on  a  river,  so  as  to  exclude  tiie  opposite  islands,  whether  sur- 
veyed or  unsurveyed. 

It  is  by  implication,  that  a  grant  or  patent  of  land  upon  a 
river,  includes  the  islands  to  the  middle  of  the  same;  but  the 
patent  itself  can  not  be  so  interpreted,  because  its  terms  do  not 
describe  the  land  as  bounded  by  the  river;  and  a  reference  to 
the  plat  will  not  show  an  unsurveyed  island  to  be  included,  be- 
cause such  are  not  marked  upon  the  map. 
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From  {he  oonsideration  {hat  {he  terms  of  {he  patent  will  not 
justify  such  a  construction  as  to  include  unsurveyed  islands, 
taken  in  connec^on  with  the  want  of  authority  on  the  part  of 
the  officers  TnaTring  the  sale,  to  sell  any  land  except  such  as  has 
been  surveyed,  platted,  and  advertised,  etc.,  according  to  law, 
and  considering  also  the  long  continued  practice  of  the  govern* 
ment  to  survey  and  sell  the  islands  in  our  rivers,  from  time  to 
time,  without  its  authority  being  ever  questioned  by  the  prior 
purchasers  of  the  land  upon  their  margins,  I  am  constrained  to 
dissent  from  so  much  of  the  opinion  of  the  court,  as  gives  to  a 
purchaser  of  public  land  upon  a  river,  the  unsurveyed  islands 
in  the  same,  between  such  land  and  the  middle  of  the  stream. 
These  islands  are  not  necessary  to  the  full  enjoyment  of  the  ad- 
irantages  of  a  river  situation,  as  the  water,  the  land  upon  its 
margin,  and  that  covered  with  water  to  its  center,  are;  and  the 
l^gal  implication  that  would  cany  the  boundary  of  a  grant  of 
land  upon  a  river  to  its  center,  can  not  be  deduced  from  the 
ienns  of  a  patent;  but  on  the  contraiy,  such  implication  is  re- 
butted by  the  intention  of  the  parties,  as  evinced  by  the  long 
continued  practice  on  one  side,  and  an  equally  long  acquies- 
cence of  the  other. 

Judgment  reversed. 

Qbart  OB  DxBD  BouvDED  BT  NoN-VAViGABLB  Stbkam  goM  to  the  mldclla 
cf  the  stream:  See  Lueer.  Cfcurieif,  35  Am.  Deo.  637,  and  cases  and  notes  cited 
in  the  note  thereto;  see,  also,  Lawdl  ▼.  iloMiuon,  33  Id.  671,  and  WUUanu  v. 
iNK&anan,  35  Id.  760.  It  is  well  settled  in  Illinois,  in  accordance  with  the 
common  law  doctrine,  that  grants  and  deeds  bonnded  on  streams  ahove  the 
«bb  and  How  of  the  tide,  extend  to  the  thread  of  the  stream:  Chicago  v.  Lt^* 
li«>  49  m.  175;  Chkago  etc  B,  R.  Oo.  ▼.  Stem,  75  Id.  44,  and  the  same  role 
■P!plies  to  the  Mississippi  and  other  large  streams,  which,  though  navigable 
in  fact,  are  not  deemed  navigable  in  law:  EhunUnger  v.  People,  47  Id.  388; 
OUff  t^CJAeago  v.  McGinn,  51  Id.  272;  Braxon  v.  Bresder,  64  Id.  490;  Houci 
V.  Tatu,  82  Id.  181;  CM  v.  LavaUe,  89  Id.  334,  aU  citing  MiddleUm  v. 
iViteAorti.  It  is  cited  also  in  Boston  v.  Bkihardaon,  105  Mass.  355,  to  the 
point,  that  the  rale  that  carries  a  grant  bounded  by  a  stream  above  tide- 
water, to  the  thread  of  the  stream,  applies  to  public  as  well  as  to  private 
gxanta. 

Alluviok,  Biobt  to:  See  Municipality  No,  2  v.  Cotton  Press,  36  Am.  Dec 
021,  and  note.  Alluvion  formed  on  the  banks  of  the  Mississippi  belongs  to 
tike  riparian  proprietor:  Livingston  v.  SL  Clair  County,  64  HL  59,  quoting, 
with  i^proval,  the  remark  in  the  prinoipal  case  on  this  point. 

MiAxnxBBD  Lnra,  run  for  the  purpose  of  ascertaining  the  quanti^  of  land 
hk  a  fraction  under  a  government^  is  not  a  boundary:  Canal  Trustees  v.  Ha^fen, 
SQihn.  55S,  citing  Middleton  v.  Pritehard. 
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WiLLIB  V.   HeNDBESOK. 

[4  BoAiQcoir,  18.] 

OouBir  or  Chahgsbt  may  Oobbect  Mibtaks  ik  IsBTRxnaan  aad  grant  relief 
upon  it»  when  so  oorrecied  in  the  eame  suit. 

PuBOHASKE  HATiKG  NoTiCB  OT  MoBTOAOE  on  &e  lan^  parohMed,  takes  sub- 
ject thereto,  notwithstanding  a  mistake  in  the  mortgage,  by  reason  of 
which  the  land  is  not  correctly  described. 

O&ANTKB  IM  VoLUlfTABT  DbbD  18  NOT  BoNA  FiDS  PUBGHASBB,  who  wlll  be 

protected  against  an  outstanding  mortgage  of  which  the  grantor  had 
notice,  and  where  snch  voluntary  deed  is  made  for  the  benefit  of  the 
grantor's  oreditoni,  the  latter  acquire  no  rights  under  it  as  against  the 
mor^^e. 

OoMFLAiKAirr  Need  not  Make  Pabties  or  Pebsons  Unknown  to  him,  claim- 
ing an  interest  in  the  suit,  nor  of  persons  collaterally  interested,  who  are 
exceedingly  numerous.  Therefore,  a  mortgagee  need  not  join  as  defend- 
ants in  a  suit  to  foreclose  the  mortgage,  the  creditors  of  one  who  has 
purchased  the  premises  with  notice  of  the  mortgage  and  has  made  a  yoL- 
untary  deed  of  the  same  for  the  benefit  of  his  creditors,  there  being 
nothing  to  show  who  the  creditors  are  or  how  many  of  them  there  are. 

Unbwobn  Answeb  to  a  Bill  is  not  Evidenoe  for  any  purpose,  but  performs 
merely  the  office  of  a  pleading,  and  the  complainant  is  not  required  to 
make  parties  of  persons  stated  in  such  answer  to  have  an  interest  in  the 
controversy,  there  being  no  other  evidence  of  that  fact. 

Appeal  from  Fulton  county.    The  case  is  stated  in  the  opinion* 

E,  N.  PoweU,  for  the  appellants. 

(7.  Peters,  for  the  appellee. 

By  Court,  Caton,  J.  This  bill  was  filed  by  Henderson  for 
the  purpose  of  rectifying  a  mistake  in,  and  foreclosing  a  mort- 
gage. It  appears  that  Willis  gave  to  Henderson  a  mortgage 
dated  the  first  of  June,  1886,  to  secure  the  payment  of  three 
hundred  dollars  and  interest.  The  land  described  in  the  mort- 
gage is  situated  in  township  seven  (7),  in  range  four  (4)  east,  in 
Fulton  county.  I  think  it  is  satisfactorily  established  by  the 
testimony  of  J.  J.  Culton,  Kelso,  Caykendall,  J.  McPheters,  A. 
B.  McPheters,  Kockhold,  and  0.  B.  Culton,  so  far  as  it  is  pos- 
sible to  establish  that  fact,  from  the  declaration  of  all  the  par- 
ties, that  a  mistake  was  made  in  the  description  of  the  land,  in 
drawing  up  the  mortgage,  and  that  the  land  really  intended  to 
be  incumbered  was  situate  in  township  six  (6),  instead  of  town- 
ship seven  (7).  It  has  been  fully  settied,  at  the  present  term  of 
this  court,  in  the  case  of  BaUance  v.  UnderhiU  etcd.,3  Scam.  459, 
that  it  is  competent  for  a  court  of  chancery  to  correct  mistakes 
in  instruments  of  writing  of  all  kinds,  and  upon  a  proper  case, 
in  the  same  suit,  to  grant  relief  upon  the  instrument,  when  so 
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connected^  in  the  same  maimer  as  if  it  had  been  made  perfect  in 
the  first  instance.  I  shall,  therefore,  hereafter  consider  the  mis- 
take as  corrected,  and  treat  the  mortgage  the  same  as  if  it  de- 
scribed the  land  mortgaged  as  situate  in  township  six  (6),  ac- 
cording to  the  real  intention  of  the  parties  at  the  time  the  mort- 
gage was  executed. 

The  next  inquiry  is,  whether  Offield  and  Turner,  at  the  time 
they  purchased  the  land  of  Willis,  had  notice  of  Henderson's 
mortgage  on  the  premises.  It  appears  that  the  land  was  pur- 
chased by  Turner,  in  the  fall  of  1836,  for  himself  and  Offield, 
and  paid  for  with  goods  out  of  their  partnership  store.  Offield 
has  filed  no  answer,  and  Turner's  answer  is  not  sworn  to,  so 
that  the  question  of  notice  must  be  determined  by  the  deposi- 
tions alone;  and  I  am  satisfied,  beyond  a  doubt,  tiiat  the  testi- 
mony sufficiently  establishes  that  Turner  and  Offield  both  knew 
of  the  existence  of  this  mortgage  at  the  time  they  made  the  pur- 
chase, and  that  tbey  purchased  with  the  expectation  and  belief 
that  they  took  it  subject  to  this  mortgage;  no  person  haying  at 
the  time  discoyered  the  mistake,  but  all  parties  then  belieying 
that  the  land  was  truly  described  in  the  mortgage.  It  is  true 
that  Offield  states  in  his  deposition,  that  at  the  time  the  pur- 
chase was  made,  he  did  not  know  of  the  existence  of  the  mort- 
gage on  this  land;  but  he  is  distinctly  contradicted  by  seyeral 
witnesses.  B.  G.  Gulton  testifies  that  in  Noyember,  1836,  Of- 
field told  h^rti  that  he  and  Turner  both  knew  that  Henderson 
had  a  mortgage  on  the  land  at  the  time  they  purchased  it  of 
WilJis.  Bockhold  swears  that  in  1837  Offield  told  him  that 
Henderson  had  a  mortgage  on  the  land,  but  in  1838  he  said  that 
Tonier  had  been  and  examined  the  records,  and  found  that 
Hendeison's  mortgage  did  not  coyer  it.  Kelso  states  that  in 
the  fall  of  1886  Offield  said  that  he  and  Turner  were  about  pur- 
chasing the  land  of  Willis,  and  inquired  of  witness  whether  Hen- 
derson had  a  mortgage  on  it,  and  witness  told  him  that  he  had. 
If  these  witnesses  all  swear  to  the  truth,  it  certainly  requires  no 
great  stretch  of  credulity  to  belieye,  that  at  the  time  of  their 
purchase,  both  Offield  and  Turner  knew  of  the  existence  of  this 
mortgage,  and  supposed  and  belieyed  that  it  coyered  this  land, 
and  purchased  it  subject  to  that  incumbrance.  Especially  when 
we  also  take  into  consideration  many  strong  corroborating  cir- 
<nmi8tanoeB  tending  to  the  same  conclusion;  and  if  I  am  correct 
in  this  determination,  it  is  liable  to  be  charged  in  their  hands, 
in  the  same  manner  that  it  would  haye  been  had  the  legal  title 
still  remained  in  Willis. 
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We  will  next  inqtiize  whether  the  legal  title  which  Howell 
holds  to  a  part  of  this  land  changes  in  any  manner  the  equitable 
rights  of  the  parties.  It  appears  that  after  Turner  discovered 
the  mistake  in  the  mortgage,  he  made  a  voltintaxy  conyeyanoe 
of  an  tindiyided  half  of  the  premises  to  Howell,  for  the  benefit 
of  the  creditors  of  Tomer  and  of  Offield  and  Turner;  and  be- 
cause no  notice  is  brought  home  to  him  of  this  incumbrance,  it 
is  insisted  that  he,  at  least,  must  be  considered  as  a  bona  fide 
purchaser  without  notice.  It  may  be  admitted  that  if  he  had 
purchased  the  land  for  a  valuable  consideration,  and  was  not 
chargeable  with  notice,  that  his  title  should  not  be  defeated,  be- 
cause he  derived  it  through  a  contaminated  channel.  But  this 
is  not  his  case.  So  far  as  he  is  concerned,  his  conveyance  is 
entirely  voluntary,  and  under  it  he  could  acquire  no  rights  to 
the  prejudice  of  the  equitable  interests  of  the  complainant.  Nor, 
in  fact,  does  he  claim  any  personal  rights  under  this  conveyance; 
but  all  that  he  does  claim  is  to  hold  the  legal  title  for  the  use  of 
the  creditors  of  Offield  and  Turner.  Nor  have  these  creditors, 
in  consequence  of  this  conveyance  to  Howell,  for  their  use,  ac- 
quired any  interest  which  can  a£Eect  the  rights  of  the  complain- 
ant. Had  they  purchased  the  land  for  a  valuable  consideration, 
and  taken  the  deed  in  the  name  of  Howell,  without  notice  of  the 
complainant's  equity,  their  rights  might  have  been  protected  to 
the  same  extent  they  would  have  been  if  the  deed  had  been 
taken  in  their  own  names.  But  such  appears  not  to  have  been 
their  case.  They  made  no  purchase  of  the  land;  nor  were  they 
strictly  parties  to  the  transaction;  nor  does  it  appear  that  ihsy 
knew  anything  of  it. 

We  will  next  examine  the  objection  that  was  taken,  that  these 
creditors  shotdd  have  been  made  parties  to  this  proceeding.  It 
is  a  general  rule  in  chancery  that  all  persons  interested  in  the 
subject-matter  of  the  litigation,  whether  it  be  a  legal  or  an  equi- 
table interest,  should  be  made  parties,  so  that  the  court  may  set- 
tle all  of  their  rights  at  once,  and  thus  prevent  the  necessity  of  a 
multiplicity  of  suits. 

To  this  rule  there  are  necessarily  many  exceptions,  and  we 
find  it  modified  in  a  great  many  instances.  One  general  rule, 
however,  governs  all  of  these  exceptions,  and  that  is,  **  that  as 
the  object  of  the  rule  is  to  accomplish  the  purposes  of  justice, 
between  all  of  the  parties,  and  as  it  is  a  rule  founded  in  some 
sort  upon  public  convenience  and  policy,  rather  than  upon  pos- 
itive principles  of  municipal  or  general  jurisprudence,  courts  of 
equity  will  not  suffer  it  to  be  applied  so  as  to  defeat  the  very 
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pnzpofies  of  justice,  if  they  can  dispose  of  the  merits  of  the  case 
before  ihem  without  prejudice  to  the  rights  or  interests  of  other 
persons  who  are  not  parties;  or,  if  the  circumstances  of  the  case 
render  the  application  of  the  rule  impracticable:  Story's  Eq.  78; 
and  if  the  persons  thus  interested  are  unknown  to  the  complain- 
ant, he  need  not  make  them  parties:  Id.  92.  And  another  ex- 
ception is  where  the  persons  collaterally  interested  are  exceed- 
ingly numerous,  and  it  would  be  impracticable  to  join  them  with- 
out great  delays  and  other  inconveniences:  Id.  94.  In  this  case, 
who  these  creditors  are,  or  how  many  there  are  of  them,  we  are  left 
entirely  uninformed;  and  I  am  of  opinion  that,  under  the  dr- 
eomstanoes,  it  was  unnecessary  that  they  should  be  made  parties. 

The  answer  of  Turner  also  states  that  one  Cushing  holds  the 
l^gal  titie  to  an  imdirided  half  of  these  premises,  and  it  is  ob- 
jected that  he  should  haye  been  made  a  party  to  this  suit.  It  is 
a  sofficient  answer  to  this  objection  to  observe,  that  there  is  no 
eridence  in  the  cause  showing  that  Cushing  has  any  interest  in 
Qie  land.  It  has  been  already  remarked  that  the  answer  of  Tur- 
ner is  not  sworn  to,  the  oath  having  been  waived  under  the  stat< 
ute.  An  answer  put  in  without  oath  is  not  for  any  purpose  evi- 
dence in  the  cause,  but  performs  the  office  of  pleading  alone.  It 
proves  nothing  which  it  alleges,  and  the  only  purpose  which  it 
serves  is  to  assist  in  making  up  the  issues.  The  complainant 
then  should  not  be  compelled  to  incur  the  delay  and  expense  of 
making  new  parties  to  the  suit,  upon  a  mere  statement  in  an  an- 
swer not  sworn  to,  that  other  persons  are  interested  in  the  sub- 
ject-matter of  the  suit.  In  order  to  make  him  do  this,  it  must 
appear  satisfactorily,  from  something  that  is  evidence  in  the 
caose,  that  there  are  other  interests  which  are  not  before  the 
conri  When  this  is  thus  made  to  appear,  the  court  will  not 
render  a  decree  affecting  those  interests,  imtil  they  are  brought 
before  it  in  a  proper  manner. 

Upon  the  whole  case,  then,  we  are  satisfied  that  the  decree  of 
the  court  below  was  proper,  and  it  is  therefore  affirmed  with 
costs. 

Decree  affirmed. 

LoocwooD,  J.,  absent. 

BoKA  Fmx  PuBCHASXR,  AaaiONXX  roa  Berxfit  or  Cbkditobs  is  na*% 
flee  Clark  v.  FlhU,  33  Am.  Deo.  733,  and  note.  To  the  same  effect  the  v-rm- 
c^al  case  is  cited  in  O'JJom  v.  Jones,  46  lU.  293. 

JmusDionoN  in  Equtty  to  Cobubct  Mistaxis:  See  Beardsley  v.  Kfdght, 
33  Am.  Deo.  103,  And  cuee  cited  in  the  note  thereto:  Moore  v.  FtdL,  32  Id. 
vol;  Cfhan^pUn  v.  Laytin,  31  Id.  3S2;  Broum  v.  Bonner,  Id.  637)  ffarria 
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▼.  Bamer,  90  U.  182;  Boot  ▼.  Frmch,  28  Id.  482;  CfhamJberiainv.  7%oii^iion» 
26  Id.  890,  and  oaaes  cited  in  the  notefi  thereta  That  a  ooort  of  equity  may  ift 
the  same  decree  rectify  a  mistake  in  a  writing  and  giye  relief  upon  it  as  cor- 
rected ia  a  point  to  wldch  the  principal  case  is  cited  in  MereanHle  Ins,  Ct.  ▼• 
Jaynu,  87  HI.  205. 

JoiNDBR  OF  Defbkbants  ts  Equitt:  See  Fellows  ▼.  .^UZows,  15  Am.  Deeu 
412,  and  note;  Rowlands,  Cfamum^  19  Id.  54;  Bowdenv,Sehaigd^  23  Id.  170^ 
RMnstm  v.  Smith,  24  Id.  212;  Cose  v.  WooUey,  32  Id.  64;  HerrinfftonY.  IM- 
bard,  33  Id.  426.  That  the  general  role  in  equity  is  that  all  persons  inters 
ested  most  be  made  parties,  is  held,  citing  the  principal  case,  mWkUneff  ▼» 
Mayo,  15  HI.  255. 

PiTBOHASKR  WITH  NoTios  OF  DsXD  OB  MoBTGAGB  takes  snbject  thereto^ 
See  Van  Renaselaerv.  Clarh^  31  Am.  Dec  280,  and  oases  dted  in  the  nota 
thereto.    See  also  MeConmd  v.  Rud,  post,  and  the  note  thereto. 

Unswobn  Akswsb  is  not  Evidenox  of  any  fact  stated  in  it:  Fayuatm  y^ 
Svtphen,  3  Oilm.  572;  Chambers  v.  Rows,  36  111.  178,  both  citing  WiOU  ^ 
Henderson. 
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[4  SCAlOIOlf,  117.] 

Deed  of  Ret.eare  and  Quitglaim  Transfxbs  Titui  as  eflfoetoally  aa  m 
deed  of  bargain  and  sale. 

Deed  Fibst  Bboobded  Prevails  ovkb  ak  Eldeb  Deed  sabseqaently  rs> 
corded,  whether  it  be  a  deed  of  release  and  quitclaim  or  of  bargain  and 
sale,  where  it  appears  to  have  been  the  intention  in  both  deeds  to  oonvey 
the  same  land. 

Becxibded  Deed  which  does  not  Nbgessabilt  Embbaob  Land  Fbb> 
viousLT  Conysted,  bat  which  shows  by  its  terms  that  it  was  not  in- 
tended to  embrace  it,  will  not  be  constmed  to  indade  snch  land  as  against 
the  prior  grantee,  thoogh  the  Litter's  deed  ia  not  recorded;  as  where  ona 
takes  and  records  a  deed  of  release  of  ail  the  "  right,  title,  and  intenst^ 
of  the  grantor  in  a  certain  tract  of  land  of  which  a  part  has  previously 
been  conveyed  to  another  by  a  deed  nnreoorded,  and  sabeeqnentlyy  and 
after  the  recording  of  the  prior  grantee's  deed,  takes  a  deed  of  bazgaiA 
and  sale  confiiming  and  explaining  the  deed  of  release  to  mean  that  it 
was  intended  to  convey  all  the  interest  that  the  grantor  "then  had  ka 
and  to  said  land." 

Actual  ob  Constbuctive  Kotigb  of  Fbiob  Unbeoobded  Deed  by  » 
subsequent  purchaser  is  as  efiectnal  as  registration  to  protect  the  prior 
grantee  against  such  subsequent  purchase. 

Notice  Sufficient  to  Put  Subsequent  Pubohasbb  on  Inquibt  aa  to  tha 
existence  of  a  prior  unrecorded  deed  and  to  lead  him  to  a  knowledge  oi 
the  fact,  is  enough. 

Actual  Advebsb  Possession  undeb  Unbeoobded  Deed,  aocompanied  by 
valuable  improvements  and  acts  of  ownership  for  a  number  of  years,  ia 
sufficient  notice  of  title  to  a  subsequent  purchaser  from  the  same  grsiitor» 
who  lives  in  the  same  town  and  in  view  of  the  premises,  and  parol  proof 
of  such  possession,  etc.,  Is  admissible  in  an  action  of  ejectment  bfoo^ht 
by  the  second  grantee. 
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Ebbob  to  Morgan  counly.    The  opinion  states  the  case. 
Jf.  McConnd  and  J.  A,  McDougaU,  for  the  plaintiff  in  error. 
WtlUcan  Thomas,  for  the  defendant  in  error. 

By  Court,  Wilson,  C.  J.  Upon  a  trial  of  an  action  of  eject- 
menty  for  the  recoveiy  of  a  lot  of  land  in  the  town  of  Jackson- 
rille,  the  plaintiff's  lessor,  McGonnel,  produced  as  CTidence  of 
title  to  the  said  lot,  first,  a  certificate  of  entry  from  the  land 
office  to  Thomas  Amett,  for  eighty  acres  of  land,  dated  the 
twenty-fifth  of  February,  1825;  secondly,  a  deed  of  release  from 
Amett  to  McConnel  for  the  same  eighty  acres  of  land,  dated  the 
twenty-first  of  March,  1835,  and  recorded  on  the  same  day;  also, 
a  deed  of  bargain  and  sale,  from  Amett  to  McConnel,  for  the 
same  land,  confirming  and  explaining  the  last-mentioned  deed 
of  1835,  which  was  dated  the  first,  and  recorded  the  third  day 
of  July,  1837. 

The  lot  in  question  was  admitted  to  be  part  of  the  land  de- 
scribed in  the  certificate  and  deeds  referred  to.  It  was  also  ad- 
mitted that  the  defendant  was  in  possession  of  the  premises  at 
the  time  of  service  of  the  declaration  in  the  cause. 

The  defendant  then  offered  in  evidence  a  deed  from  Amett  to 
Eixf ord,  for  the  lot  in  question,  dated  May  12, 1827,  and  recorded 
October  31, 1836;  and  also  several  other  deeds,  constituting,  as 
the  plaintiff  admitted,  a  connected  chain  of  title  to  the  said  lot, 
from  Bizford  to  the  defendant.  The  defendant  also  proved 
that  the  premises  were  possessed  by  his  grantors  adversely  to  the 
plaintiff's  title,  from  1829  until  the  present  time;  that  a  house 
was  built  upon  the  lot  in  1829,  and  had  been  occupied  ever  since 
by  his  grantors  and  himself;  that  additional  improvements  were 
made  upon  the  lot,  by  the  defendant,  in  1832-3,  and  that  the 
lessor  of  the  plaintiff  resided  in  the  vicinity  of  the  premises  in 
question,  and  in  the  same  town  in  which  the  lot  is  situated,  from 
a  time  previous  to  that  at  which  both  of  his  deeds  were  obtained 
from  Amett;  and  that  during  a  part  of  the  time,  after  the  house 
was  built  upon  the  lot  as  stated,  he  had  lived  within  view  of  the 
premises. 

To  the  introduction  of  this  parol  testimony,  as  well  as  the  deed 
onderwhich  the  defendant  claimed  title,  the  plaintiff  objected,  but 
the  court  oyefruled  the  objection;  and  the  cause  being  then  sub- 
nutted  to  the  court  upon  these  facts,  without  the  intervention  of 
a  jury,  the  court  decided  in  favor  of  the  validity  of  the  defend* 
ant's  title,  upon  two  grounds;  the  first  of  which  veas,  that  the 
quitclaim  deed  from  Amett  to  McConnel  conveyed  only  such 
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title  as  the  grantor  really  had  at  the  time  of  its  ezecution;  and 
that  Amett's  deed  to  the  defendant's  grantor,  of  the  lot  in  ques- 
tion, mode  before,  though  recorded  after,  that  to  McConnel,  had 
divested  him  of  all  title  to  the  same,  so  that  none  could  pass  hj 
his  subsequent  conveyance  to  McConnel;  and  secondly,  that  the 
facts  in  the  case  were  sufficient  to  amount  to  constructive  notice 
to  McConnel,  of  the  defendant's  title,  and  consequently  his  con- 
veyance was  inoperative  as  to  that  title. 

Several  errors  are  assigned;  but  the  correctness  of  the  adjudi- 
cations upon  these  two  points  are  all  that  require  investigation. 
Both  points  must  be  adjudged  to  have  been  erroneously  decided, 
to  entitle  the  plaintiff  to  a  reversal  of  the  decision  below;  for  if 
either  of  the  positions  assumed  by  the  court  be  correct,  it  will 
constitute  a  bar  to  the  plaintiff's  recoveiy. 

Both  parties,  it  is  seen,  claim  to  derive  title  from  the  same 
source.  The  conveyance  imder  which  the  defendant  claims  title 
is  prior  in  point  of  execution  by  several  years,  while  the  deed  of 
release,  etc.,  by  virtue  of  which  the  plaintiff  claims,  was  first 
recorded,  though  subsequently  executed.  The  plaintifi*8  deed 
of  bargain  and  sale  was  posterior,  both  in  execution  and  record- 
ing, to  either  of  the  others. 

The  first  question,  therefore,  that  is  to  be  decided  is,  as  to  the 
effect  of  the  deed  of  release  and  quitclaim  from  Amett  to  Mo- 
Oonnel .  If  that  deed  is  construed  to  embrace  the  lot  in  question* 
from  the  fact  that  it  was  recorded  before,  although  not  executed 
until  after,  that  under  which  the  defendant  claims,  it  must  pre- 
vail over  the  latter  one,  by  virtue  of  our  recording  laws;  the  ob- 
vious designs  of  which  are  to  protect  purchasers  against  latent 
equities. 

Prior  to  the  passage  of  the  statutes  made  for  the  purpose  of 
facilitating  the  manner  of  transferring  lands,  it  was  essential  to 
the  operation  of  a  deed  of  release,  that  the  grantee  should  have 
some  estate  or  interest  in  the  land  released;  but  many  of  the  sub- 
tile distinctions  and  ceremonious  forms,  peculiar  to  the  ancient 
modes  of  transferring  titles,  are  abolished,  and  the  policy  of  the 
law  now  requires  that  we  should  look  rather  to  the  intention  of 
the  parties,  than  to  the  form  in  which  it  is  expressed.  A  deed 
of  release  and  quitclaim  is  as  effectual  for  the  purpose  of  trans- 
ferring title  to  land,  as  a  deed  of  bargain  and  sale;  and  the  prior 
recording  of  such  deed  will  give  it  a  preference  over  one  previ- 
ously executed,  but  which  was  subsequently  recorded.  In  this 
respect  there  is  no  distinction  between  different  forms  of  convey- 
ance.   As  a  general  rule,  the  one  first  recorded  must  prevail 
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OTer  one  of  older  ezeoation,  when  made  in  good  fiuih,  and  when 
it  appears  to  have  been  the  intention  of  the  parties  to  convey 
again  the  same  lands  which  had  been  preyiouslj  conveyed.  Bnt 
where  the  terms  of  the  second  deed  do  not  necessarily  embrace 
the  land  previously  conveyed^  and,  on  the  contnuy,  are  such  as 
to  show  that  it  was  not  the  intention  of  the  grantor  to  include 
them,  the  court  will  give  it  such  construction  as  not  to  embrace 
them,  and  will  not  allow  it  to  operate  to  the  prejudice  of  the  first 
purchaser.  This  principle  was  settled  by  the  supreme  court  of 
the  United  States,  in  the  case  of  Braum  v.  Jaclcwn^  8  Wheat. 
448,  and  according  to  the  spirit  of  the  rule  adopted  in  that  case, 
the  land  in  question  can  not  be  considered  to  have  passed  to  the 
plaintiff,  by  the  deed  imder  which  he  claims. 

The  case  of  Brown  v.  Jackson  is  essentially  like  the  present 
one.  The  plaintiff  claimed  title  to  a  tract  of  land  in  the  state  of 
Kentucky,  under  a  deed  from  one  Lee,  which  specifically  de- 
scribed the  land  in  controversy.  To  prove  title  out  of  the 
plaintiff,  the  defendant  also  produced  a  deed  from  Lee  to  Banks, 
granting  all  the  right,  title,  and  interest  which  he,  the  said  Lee, 
holds,  etc.,  of  all  land  within  the  state  of  Kentucky,  etc.  This 
deed  was  executed  after,  but  recorded  before,  the  deed  from  Leo 
to  the  plaintiff,  and  there,  as  here,  priority  of  record  conferred 
superiority  of  title,  and  rendered  this  conveyance  conclusive 
against  the  plaintiff's  daim,  if  its  terms  were  construed  to 
embrace  the  land  previously  conveyed  to  him.  But  the  court 
was  of  opinion  that  the  terms,  **  all  the  right,  title,  and  interest 
which  the  said  Lee  holds,"  etc.,  limited  the  operation  of  the 
last  conveyance  to  the  lands,  the  right,  title,  and  interest  of 
which  were  in  Lee,  at  the  date  thereof;  and  consequently  could 
not  defeat  the  operation  of  the  first  deed  upon  land  specifically 
transferred  prior  to  that  time. 

The  deed  of  release  from  Amett  to  McConnel  is  in  the  usual 
form.  By  it  the  grantor  remises,  releases,  and  forever  quit- 
claims all  right,  title,  and  interest  to  all  and  eveiy  part  of  a  logal 
subdivision  of  a  tract  of  land  forming  part  of  the  town  of  Jack- 
sonville, and  imezplained  would  transfer  all  and  every  part  of 
the  tract  of  land  designated,  of  the  title  to  which  the  grantor  had 
not  previously  divested  himself,  by  a  valid  transfer  duly  re- 
corded. But  the  plaintiff  himself  has  furnished  such  evidence 
of  the  intention  of  the  grantor,  as  forbids  such  an  interpretation 
of  the  conveyance;  and  upon  the  principle  of  the  case  of  Brown 
▼.  Jackson^  restricts  its  operation  to  the  lands  which  the  grantor 
was  the  real  and  bona  fide  owner  of,  at  the  time  of  its  execution. 
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This  eTidenoe  is  the  deed  of  baigain  and  sale  from  Aznett  to 
McGonnel.     This  deed  being  posterior,  both  in  execution  and 
registry,  to  either  that  relied  upon  bjr  the  plaintiff  or  defendant, 
it  could  have  been  introduced  only  for  the  purpose  for  which  it 
was  made.    It  professes  to  be  made  for  the  purpose  of  removing 
all  doubt  and  uncertainly  as  to  the  meaning  and  intention  of 
the  grantor,  in  making  the  deed  of  release  to  McConnel.    It 
must  therefore  be  oondusiye  against  the  plaintiff,  as  to  the 
meaning  of  that  deed — ^the  limit  and  extent  of  its  operation. 
By  this  deed  the  grantor  declares  it  to  have  been  his  intention 
and  design,  in  maJdng  the  deed  of  release,  to  transfer  and  con- 
vey absolutely  all  right,  title,  and  interest,  etc.,  that  he  then 
had  in  and  to  said  land.     This  explanation  seems  clear,  and 
susceptible  of  but  one  meaning.    He  intended  to  convey  aU  the 
land  which,  at  the  time  of  the  conveyance,  he  then  had  right 
and  title  to.    That  which  he  had  before  fairly  sold  and  conreyed, 
for  a  valuable  consideration,  he  certainly  had  no  right  to,  and 
upon  such  parts  of  the  land  the  deed  of  release  was  not  intended 
to  operate.    Much  of  the  land,  it  may  be  fairly  inferred,  had 
been  sold,  from  the  fact  that  it  had  been  laid  out  into  town  lots, 
and  buildings  erected  thereupon;  the  balance,  then,  that  re- 
mained imsold,  was  intended  to  be  conveyed  to  the  lessor  of  the 
plaintiff.     This  construction  is  in  accordance  with  the  explana- 
tory deed,  and  in  conformity  to  the  role  adopted  in  the  case  of 
Brown  v.  Jackson,  and  which,  as  the  court  there  says,  is  a  reason- 
able one,  founded  upon  the  apparent  intention  of  the  parties. 
Upon  any  other  construction,  the  deed  of  release  would  be  a 
fraud  upon  the  prior  purchaser;  but  in  this  way  both  deeds  may 
well  stand  together,  consistently  with  the  innocence  of  all  parties. 
No  objection  can  be  raised  by  the  plaintiff,  to  the  adoption  of 
the  explanation  of  the  deed  of  release  afforded  by  the  deed  of 
bargain  and  sale.     It  is  a  role  of  interpretation  furnished  by 
himself,  and  he  must  abide  the  consequence  of  its  application 
and  effect. 

The  next  question  to  be  considered  is  that  of  notice;  for  al* 
though  the  statute  gives  effect  to  the  deed  first  recorded,  in 
preference  to  a  preceding  unrecorded  one,  it  does  so  only  when 
the  grantee  of  the  first  recorded  deed  has  acted  fairly  and  in  good 
faith.  If,  therefore,  at  the  time  of  malring  his  contract,  he  had 
notice  of  the  prior  unrecorded  deed,  he  is  regarded  as  acting  in 
bad  faith,  and  neither  the  principles  of  justice,  nor  the  policy  of 
the  law,  will  allow  him  to  avail  himself  of  his  priority  of  record  to 
supersede  the  claims  of  a  bonajide  purchaser,  and  permit  him  to 
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trimnph  in  his  fraud.  The  policy  of  the  law  zeqniies  eveiy  con- 
Teyance  of  real  estate  to  be  recorded  in  the  county  in  which  it 
may  lie;  and  if  not  bo  recorded^  declares  it  to  be  void  as  against 
any  subsequent  purchaser;  etc.,  of  the  same  estate,  for  a  Talua- 
Ue  consideration,  whose  conveyance  shall  be  first  duly  recorded. 
The  recording  of  a  deed  is  a  general  notification  of  its  contents; 
and  eyery  subsequent  transfer  of  the  same  lands  is  deemed 
fraudulent.  In  pursuance  of  this  principle,  it  has  been  settled 
that  notice  of  a  preceding  conyeyance,  in  any  other  way,  will  be 
equally  efcectual,  and  will  counteryaLL  the  want  of  recording. 
Bare  suspicion,  howeyer,  of  title  in  another,  will  not  be  sufl- 
dent  to  raise  an  inference  of  fraudulent  intent.  Thete  must  be 
either  actual  or  constmctiye  notice  of  title. 

It  is  not  pretended  that  the  defendant's  title  was  recorded,  or 
that  the  plaintiff  had  actual  notice  of  it.  The  inquiry  therefore 
arises  whether  the  circumstances  in  this  case  are  such  as  to 
amount  to  constmctiye  notice  to  McGonnel,  of  title  in  the  defend- 
ant. It  is  laid  down,  as  a  general  rule,  that  when  a  purchaser  has 
sufficient  information  to  lead  him  to  the  knowledge  of  a  fact,  he 
shall  be  deemed  cognizant  of  that  fact.  The  question  of  notice, 
under  this  rule,  is  often  one  of  difficult  decision;  but  in  this  case 
that  fact  does  not  depend  upon  circumstances  of  a  doubtful  or 
equivocal  character.  The  decisions  are  uniform,  that  possession 
of  land  is  notice  to  a  purchaser  of  the  possessor's  title.  The 
possession  being  adverse  to  the  claim  of  his  vendor's  title,  he  is 
presumed  to  purchase  subject  to  the  title  upon  which  it  is 
founded.  But  without  saying  that  possession  out  of  the  vendor 
is  always  notice  to  a  vendee  of  the  possessor's  title,  we  may  say 
that  the  possession  shown  by  the  defendant  in  this  case,  to- 
gether with  the  accompanying  circumstances,  constitutes  notice 
to  McConnel  of  his  title«  In  some  cases,  possession  is  the 
foundation  as  well  as  the  evidence  of  title,  and,  under  all  cir- 
cumstances, it  is  such  indicia  of  ownership  as  should  induce  a 
prudent  purchaser  to  examine  into  its  foundation. 

In  this  case,  the  defendant,  and  those  under  whom  he  claims, 
bad  not  only  been  in  the  adverse  possession  of  the  premises 
about  eight  years,  but  they  had  at  different  times  improved  the 
property,  oy  the  erection  of  valuable  buildings.  These  are 
circumstances  too  strongly  indicative  of  an  interest  in  the  land 
to  be  mistaken;  and  that  they  came  within  the  knowledge,  as 
they  transpired  within  view  of  the  lessor  of  the  plaintiff,  can 
not  be  doubted.  Prior  to  the  first  purchase  of  the  land,  and 
eyer  since,  the  lessor  of  the  plaintiff  had  lived  in  the  same  town 
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in  which  the  premises  are  situated,  and  part  of  the  time  within 
view  of  them.  He  must  therefore  have  had  a  knowledge  of  the 
possession  of  the  defendant's  grantors,  their  improTements  at 
different  times,  together  with  the  continued  exercise  of  owner- 
ship up  to  the  time  of  his  purchase. 

The  adverse  possession,  improvement,  and  exercise  of  owner- 
ship for  a  number  of  years,  by  the  defendant  and  his  grantors, 
all  of  which  being  manifestly  known  to  the  plaintiff's  lessor, 
amount  to  notice  of  title  in  the  defendant,  as  certain  and  suffi- 
cient, as  could  be  given  by  the  recording  of  the  evidences  of  his 
title. 

There  is  no  error,  therefore,  in  the  decision  of  the  court  be- 
low, either  in  the  construction  of  the  deed  under  which  the 
plaintiff  claims  title,  or  in  deciding  the  facts  proved  to  be  oon- 
structive  notice  to  him  of  the  defendant's  title* 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

Sgatss,  J.,  absent.  Douolass^  J.,  having  been  of  oounnl^ 
gave  no  opinion. 

DsxD  or  RKT.iMBit  IS  Sttbstantivb  Mods  or  Gonvetanob,  and  tniufen 
UUe  although  the  land  is  at  the  time  in  the  advene  posBeasion  of  another: 
ffaWa  Letate  v.  AMy,  34  Am.  Dec.  424.  In  Porter  v.  Peribifw,  4  Id.  62;  a 
deed  of  release  to  land  of  which  neither  party  ia  in  actual  or  legal  pooioation 
ia  held  to  he  without  effect.  In  Pray  v.  Pierce^  5  Id.  69,  it  was  decided  that 
a  release  to  one  not  in  possession,  if  made  for  a  valuable  oonsideratian,  was 
an  effectual  conveyance  to  pass  the  estate.  A  deed  of  release  and  quitclaim 
is  as  effectual  as  a  deed  with  full  covenants  for  the  puipose  of  conveying  land: 
Brady  v.  Spurck^  27  SL  482;  Faah  ▼.  BkJee^  88  Id.  367.  But  where  such  a 
deed  shows  that  it  was  not  the  intention  of  the  grantor  to  convey  *  part  of 
the  land  previously  conveyed  by  an  unrecorded  deed,  it  will  not  he  oonstniad 
to  embrace  that  part:  BuUerfidd  v.  Sn^th,  11  111.  487;  aa  where  the  quitclaim 
deed  states  on  its  face  that  it  is  intended  to  convey  "any  interest"  or  "all 
the  interest"  that  the  grantor  has:  HaanOUm  v.  DooUUUy  87  Id.  482.  Bat 
where  a  conveyance  is  made,  under  a  decree,  of  "all  the  interest*'  which  the 
grantor  has,  it  will  not  be  construed  to  exclude  a  part  previously  conveyed  by 
an  unrecorded  deed  of  which  the  purchaser  under  the  decree  had  no  notice: 
Harpham  v.  Little^  69  Id.  612,  all  citing  the  principal  case. 

AcfTDAL  OR  GoNSTBUcnvB  NoTiGB  OF  Unrecobdxd  Bxxd  b  as  efieotoa] 
as  registration  as  against  one  having  such  notice:  See  Murrmoorth  v.  ChiXda^  3 
Am.  Dea  249;  Jachwn  v.  Oreen,  6  Id.  328;  Jackson  v.  BurgoU,  6  Id.  349; 
TruU  V.  Bigdow,  8  Id.  144;  Dunham  v.  Dey,  Id.  282;  Priest  ▼.  Rice,  11  Id. 
166;  Newman  v.  Chapman,  14  Id.  766;  McMeehan  v.  Chifflng,  16  Id.  108; 
OuMng  v.  Hurd,  16  Id.  336;  TtttOev.  Jackson,  21  Id.  306;  CarterY,  Chasn- 
pion,  Id.  696;  Stevens  v.  Brown,  23  Id.  216;  Orknstone  v.  Carter^  24  Id.  230; 
Adams  v.  Cuddy,  26  Id.  330,  and  note;  Van  Rensselaer  v.  Clairk^  81  Id.  28Q, 
and  note. 

KonoB  PuTTiKO  PABirr  upon  Inquirt  as  to  another's  rights  is  notioe  ol 
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thoM  rights:  9Wffe  t.  JadB&tm^  21  Am.  Deo.  906;  BooCA  v.  BanKmi^  23  Id. 
839;  hSdiqt  v.  ^Imoitfofi,  Id.  36;  Faarr  ▼.  iSfinw,  24  Id.  396.  In  the  note  to 
Lodge  ▼.  ^tmonton,  23  Id.  36»  the  snhject  of  actual  and  oonstmctive  notice 
Is  flincniMftd  at  length.  The  recording  acts  have  not  aholished  the  eqnity  rale 
aa  to  actual  and  confltractive  notice:  BouHand  ▼.  Peoria,  16  HL  543.  Actual 
notice,  therefore,  or  notice  snfficient  to  pnt  a  party  npon  inquiry  as  to  an  tm- 
reg^stered  deed,  la  as  effectual  as  registration  as  against  that  party:  Morriaon 
▼•  Kdly^  22  Id«  628.  And  generally  any  inf  onnation  which  is  sufficient  to 
pot  a  party  upon  inquiry  as  to  another's  rights,  and  which,  if  followed  up, 
would  lead  to  full  knowledge,  is  effectual  notice  of  those  rights:  Chicago  eie, 
R.  B.  Co.  ▼.  Keimedy^  70  Id.  362.  In  all  these  cases  McConnd  v.  Beed  la 
cited. 

PoflSBsnov  AS  KonoB  or  PossissoB'd  Trru:  See  JohnsUm  ▼.  €flancy^  28 
Am.  Dec  45,  and  the  note  thereto,  ooUeoting  the  previous  oases  in  this  weaAm 
on  that  subject.  See  alw  Hatrdy  v.  Summers^  32  Id.  167»  and  note;  Wooda  t. 
Annere,  Id.  772;  and  note;  Van  Amringe  v.  Morion^  34  Id.  517.  That  pos- 
aesaian  under  a  daim  of  title  la  sufficient  to  chaige  subsequent  purchasers 
with  notice  of  the  title  claimed  la  held,  citing  the  principal  case.  In  /Vett|r- 
■MHiT.  IFiOey,  19  HI.  241;  ifofTtam  T.  Xettjf,  22  Id.  625;  OabeemY.  Brtdta^ 
fi(^  48Id.  93;  Lwmbardr.  Abbey,  78  Id.  178;  Framv.  OrUm^  75  Id.  105. 
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Sheets  v.  Pabodt. 

[6  Blaoktosd,  120.] 
Hon  Patabub  to  Exboutob  as  Such  may  be  saed  by  him  in  hit  npm» 
sentative  oharacter,  and  if  he  renoiinces  execation  the  adminlatntor  ds 
bonU  non  may  sue. 

Ebbob  to  Jefferson  drcuit  oomrt.  The  case  appeals  from  the 
opinion. 

Jf.  O.  Bright,  for  the  plaintiff. 

W.  Lyle,  for  the  defendant. 

By  Gonrty  Blagefobd,  J.  Pabody,  as  administrator  de  bonU 
non  of  the  estate  of  Soper,  brought  an  action  of  debt  on  a 
promissory  note  against  Sheets,  the  maker. 

The  declaration  is  to  the  following  effect:  Ezra  Pabody,  ad- 
ministrator with  the  will  annexed  of  the  goods,  etc.,  which  were 
of  Heniy  L.  Soper,  deceased,  at  the  time  of  his  death,  left  nn- 
administered  by  William  Clark  as  surviTing  executor  of  the  last 
will  and  testament  of  the  said  Henry  L.  Soper,  deceased,  but 
who  renounced  the  execution  thereof,  etc.,  complains  of  John 
Sheets,  etc.;  for  that  whereas  the  defendant,  heretofore,  to  wit, 
on,  etc.,  at,  etc.,  made  his  promissory  note  in  writing,  bearing 
date  the  day  and  year  aforesaid,  and  thereby  then  and  there 
promised  to  pay,  four  years  after  date,  to  the  said  William 
Clark,  surviving  executor  of  the  last  will  and  testament  of 
Heniy  L.  Soper,  deceased,  the  sum  of  five  hundred  and  eighty- 
seven  dollars,  with  interest  thereon  from  the  date,  payable  an- 
nually, value  received;  and  then  and  there  delivered  the  said 
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promiflsoiy  note  to  the  said  William  Clark,  as  such  sornTing 
ezecator  as  af oxesaid  (the  said  Clark  then  and  there  still  being 
snch  surviving  execator  as  aforesaid,  etc.);  bj  means  whereof 
the  defendant  then  and  there  became  liable  to  pay  to  the  said 
William  Clark,  as  such  surviving  executor  as  aforesaid,  before  his 
said  renunciation  of  the  execution  of  the  last  will,  etc. — aiiJ 
since  the  said  renunciation,  and  the  plaintiff's  appointment  aa 
administrator,  as  aforesaid,  to  the  plaintiff  as  such  administrator 
— ^the  said  sum  of  money,  etc.  Breach,  that  the  defendant  had 
not  paid  the  money  to  Clark  as  the  executor  as  aforesaid  or 
otherwise,  nor  to  the  plaintiff,  etc.  Profert  of  the  letters  of  ad- 
mimstration,  etc. 

General  demurrer  to  the  declaration  and  judgment  for  the 
plaintiff. 

The  declaration  is  objected  to  on  the  groimd  that  it  shows 
that  the  suit  should  haye  been  brought  by  Clark,  and  not  by 
the  plaintiff.  As  the  note  described  in  the  declaration  was  pay- 
able to  Clark,  executor  of  Soper,  and  is  ayerred  to  have  been 
delivered  to  the  payee  as  such  executor,  we  think  it  must  be 
presumed,  on  a  demurrer  to  the  declaration,  that  the  note  was 
given  for  a  debt  due  to  the  estate.  Assuming  the  note  to  have 
been  so  giyen,  the  money  when  recoyered  would  belong  to  the 
estate,  and  when  that  is  the  case,  the  executor  may  sue  for  it  in 
his  representative  character.  That  point  we  haye  heretofore 
decided.  In  a  suit  by  an  administrator,  the  declaration  con- 
tuned  two  counts;  one  for  goods  sold  and  deliyered  and  money 
paid  by  the  intestate,  and  for  money  had  and  receiyed  for  the 
use  of  the  intestate,  with  a  promise  to  the  intestate;  the  other 
for  goods  sold  and  delivered  and  money  paid  by  the  plaintiff  as 
administrator  of  the  intestate,  and  for  money  had  and  receiyed 
by  the  defendant  for  the  use  of  the  plaintiff  as  such  adminis- 
trator, with  a  promise  to  the  plaintiff  as  administrator  as  afore- 
said; and  we  held  that  there  was  no  misjoinder.  The  ground 
of  that  decision  is,  that  as  the  money  claimed  by  the  last  coimt 
would,  when  recoyered,  be  assets  of  the  intestate's  estate,  it  was 
lecoverable  by  the  administrator  in  his  representative  charact^, 
and  could  of  course  be  joined  ydth  the  first  cotmt:  Lowe  y. 
Bowman,  Adm'r,  Noy.  term,  1840.^ 

There  are,  it  is  true,  decisions  to  the  contrary;  one  of  which, 
iix,  B€tt8,  JSr'r,  y.  MUcheU,  10  Mod.  816,  is  relied  on  by  the  de- 
fendant. We  believe,  howeyer,  that  Lowe  y.  Bowman  agrees  witii 
most  of  the  modem  authorities.    In  a  recent  case,  in  which  it 

1.  6BlMkf.410. 
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was  held  that  counts  on  promises  made  to  an  intestate  may  be 
joined  with  coimts  on  promissoiy  notes  given  to  the  administra- 
tor as  administrator,  it  is  said  that  formerly  the  case  in  Modem 
(Betta,  Execvior^  y.  MtcheU)  was  an  authority  that  such  counts 
coidd  not  be  joined,  as  being  founded  on  distinct  claims — ^the 
one  in  a  personal,  the  other  in  a  representatiye  character;  bat 
that  the  later  cases,  CoweU  y.  WaJUs^  6  East,  405,  etc.,  say,  when- 
eyer  the  money  when  recovered  would  be  assets,  counts  in  each 
character  may  be  joined:  Partridge  y.  Court ,  5  Price,  412;  af- 
firmed in  error,  7  Id.  591.  The  case  of  Gatherwood  et  al.  y.  ChO' 
oaudy  1  Bam.  &  Cress.  150,  is  to  the  same  effect.  An  excellent 
writer  on  the  subject,  having  referred  to  the  case  last  cited  and 
others,  relative  to  the  right  of  an  administrator  to  sue  as  such 
on  promises  made  to  him  as  administrator,  says:  **  The  princi- 
ple on  which  these  cases  were  decided  has  not  been  settled  with- 
out conflict.  Several  old  cases  may  be  found,  in  which  it  was 
considered  that  the  contracts  made  with  an  executor  or  admin- 
istiutor  were  personal  to  him,  and  that  he  must  sue  for  them  in 
his  own  right,  and  not  in  his  representative  capacity;  and  par- 
ticularly in  the  instance  of  negotiable  instruments,  it  was  con- 
ceived until  very  modem  times,  that  if  an  executor  took  a  lull 
or  note  from  a  debtor  to  the  estate  of  his  testator,  a  new  debt 
was  thereby  created  which  must  be  declared  on  as  such:  Betiar. 
MUchell,  10  Mod.  316;  Hosier  v.  Lord  Arundel,  3  Bos.  &  Pul.  11, 
in  the  judgment  of  Chambre,  J.  However,  the  rule  may  now 
be  regarded  as  firmly  established  by  the  more  recent  cases — ^that 
wherever  the  money  recovered  will  be  assets,  the  executor  may 
sue  for  it  and  declare  in  his  representative  character:  GoweU  v. 
Waits,  6  East,  405;  Thompson  v.  Stent,  1  Taunt.  322;  Powley  r. 
Newton,  6  Id.  463;  Webster  y.  Spencer,  3  Bam.  &  Aid.  360;  Part- 
ridge V.  Court,  6  Price,  412;"  1  Wms.  on  Ex'rs,  570. 

We  are  entirety  satisfied,  therefore,  that  Clark,  whilst  he  con« 
tinued  to  be  executor  of  Soper's  estate,  could  have  sued  on  the 
note  in  question  in  his  representative  character.  If  he  could^ 
who  has  the  authority  now  to  sue  on  it,  after  Clark  had  re- 
nounced the  office  of  executor,  and  Pabody  is  appointed  to  take 
his  place  ?  It  would  seem  that  there  can  be  no  difficulty  in  an- 
swering that  question.  It  must  be  Pabody,  the  administrator 
of  the  goods  and  chattels,  rights  and  credits  of  Soper,  which 
were  left  unadministered  by  Clark,  the  executor.  This  point  is 
expressly  decided  in  a  case  which  we  have  already  cited,  and 
which  is  very  similar  to  the  one  before  us.  The  chief  justice 
there  states,  that  when  the  cause  of  action  is  such,  that  the  first 
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ktor  may  sue  in  his  representative  character,  the  right 
of  action  deyolTes  upon  the  administrator  de  bonis  non  of  the 
intestate;  and  Bajlej,  J.,  in  the  same  case  says,  that  if  the  ad- 
ministrator dies  intestate  without  having  sued  upon  such  a  prom- 
ise (that  is,  a  promise  to  himself  when  the  money  when  recovered 
would  be  assets),  the  administrator  de  bonis  non  may  sustain  an 
action  upon  it;  for  he  succeeds  to  all  the  legal  rights  which  be- 
longed to  the  administrator  in  his  representative  capacity.  The 
other  judges  were  of  the  same  opinion:  CcUherwood  et  al.  v.  CJuP' 
baud,  1  Bam.  &  Cress.  150. 

We  consider,  therefore,  that  this  suit  was  rightiy  brought  in 
the  name  of  the  administrator  de  bonis  non,  and  that  the  demur- 
rer to  the  declaration  was  correctly  overruled. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and  costs. 

BxiOTrroa  mat  Sub  ik  his  Bbfsesxntativb  Cbabaotxb  whenever  the 
money,  if  collected,  would  be  asaeta  in  his  hands:  Saucer  ▼.  WaUoar^B  Exeoh 
ion,  25  Am.  Dec  272,  and  see  other  cases  cited  in  the  note  to  that  decision 
■B  to  when  an  executor  may  sue  in  his  representative  capacity,  and  as  to  when 
he  most  sue  alone. 

Eight  of  ADMiNisTnAToa  db  bonis  non  to  Sub  on  note  given  to  former 
administrator:  See  White  v.  Beards  30  Am.  Dec  65Z  See  generally  as  to 
when  an  administrator  de  bonie  non  has  a  right  to  sue,  the  note  to  Potts  v* 
8mUh,  24  Id.  379.  In  NewhaU  v.  Tumey,  14 IIL  338,  it  was  held  that  where 
a  note  was  given  to  "John  Tumey,  administrator  of  the  estate  of  William 
Smith,"  and  the  admimstrator  died,  his  personal  representative  could  sue  on 
the  note  The  principai  case  was  there  cited  as  holding  that  the  admimstra- 
tor  de  home  mm  of  the  former  estate  might  properly  sue,  but  it  was  held  to  be 
omeoassaxy  to  dadde  whether  that  was  so  or  not  in  that  case. 


Bbown  v.  Lasselle. 

[6  BZJLCXIOBD,  147.] 

WifB%  Dbolabtiovs  abb  Ikadmissiblb  in  Evidbncb  in  an  action  faronght 
agafaiat  the  husband  and  wife  for  a  debt  contracted  by  her  while  mile, 

EsBOB  to  the  Allen  circuit  court.    The  opinion  states  the  case. 

H,  Cooper,  for  the  plaintiffs  in  error. 

jB.  a.  BrackenHdge,  for  the  defendant  in  error. 

By  Court,  Sullivan,  J.  Lasselle  brought  an  action  of  assump' 
sU  before  a  justice  of  the  peace,  against  Brown  and  wife  for 
goods  sold  and  delivered  to  the  wife  while  sole.  Plea,  non 
iusumpsit.  The  circuit  court  gave  judgment  for  the  plaintiff  be- 
low. At  the  trial,  the  court  permitted  the  plaintiff  to  prove  ad- 
missions made  by  the  wife  after  her  marriage  with  Brown,  that 
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the  account  on  which  the  Btiii  was  brought  was  ^^just."  The 
admissibility  of  this  testimony  constitutes  the  only  question  in 
the  case  necessary  to  be  examined.  We  think  the  testimony 
ought  not  to  have  been  received.  As  a  general  rule,  husband 
and  wife  can  not  be  witnesses  for  or  against  each  other.  There 
are  exceptions  to  the  rule,  as  for  example,  where  the  wife  acts 
as  the  agent  of  her  husband,  her  admissions  made  at  the  time 
may  be  received  to  bind  the  husband;  but  this  case  does  not 
come  within  them.  If,  from  the  necessity  of  preserving  the 
peace  of  families,  the  wife  could  not  be  received  as  a  witness  on 
the  trial  to  the  injury  of  her  husband,  it  follows  that  her  declare 
ations  to  his  injury  are  equally  inadmissible. 

In  Kelly  v.  Small,  2  Esp.  716,  it  was  decided  that  in  an  action 
brought  by  the  husband  and  wife  for  a  debt  due  to  the  wife 
while  sole,  any  admission  respecting  it,  made  by  the  wife 'after 
her  marriage,  is  inadmissible  as  against  her  husband.  And  in 
the  case  of  Alban  and  Wife  et  al.  v.  PrUchett,  6  T.  R.  680,  which 
was  an  action  by  husband  and  wife  in  right  of  the  wife  as  ex* 
ecutrix,  the  court  would  not  permit  the  defendant  to  give  evi- 
dence of  the  declarations  of  the  wife  affecting  her  husband's 
interests.  The  court  said  he  had  an  interest  in  the  cause,  and 
that  could  not  be  prejudiced  by  any  act  or  by  the  evidence  of 
the  wife;  that  it  was  immaterial  whether  his  right  was  or  was 
not  jure  tLxaris;  it  was  still  his  right.  To  the  same  effect  is  the 
case  of  EdU  v.  HiU  et  Ux.y  2  Stra.  1094.  The  principle  is  the 
same,  whether  the  suit  be  brought  by  the  husl^nd  and  wife  or 
against  them.  The  declarations  of  the  wife  in  either  case  affect 
the  husband's  interests  injuriously,  and  can  not  be  received. 

The  objection  made  by  the  defendants  at  the  trial  to  the  suffi* 
dency  of  the  cause  of  action,  was  correctiy  overruled  by  the 
court. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  etc. 

Wife's  Admissions  not  Evidenob  in  Action  aoainst  Husband  and 
Wife  for  an  assault  and  battery  committed  by  her,  for  the  porpoee  of  ohaig- 
ing  the  husband:  Huaaey  v.  Elrod,  36  Am.  Deo.  420. 


HAJ^m/TON   V.   OVBETON. 

[6  BlackiqbOi  906.] 

8uM  Stipulatbd  to  be  PAm  as  ''Liquidated  Damaqes"  for  the  breads 
of  a  covenant  will  be  so  constnied  by  the  court,  and  not  as  a  penalty^ 
where,  from  the  nature  of  the  covenant,  the  damages  are  entirely  unoer* 
tain. 
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Ebbob  to  Laporie  oiioait  court.  The  facts  are  stated  in  the 
opimon. 

J.  B.  IKles,  for  the  plaintiff  in  error. 

J,  W.  Ghapman^  tor  the  defendants  in  eiror. 

By  Court,  Dewxt,  J.  Hamilton  covenanted  with  Orerton  and 
others  that,  within  twenty  days,  he  would  procure,  and  deliver 
to  them,  the  certificate  of  Charles  L.  Trowbridge  and  De  Garmo 
Jones,  officers  of  the  Bank  of  Michigan,  bearing  their  official 
sigiiatures,  to  the  effect,  that  there  had  been  shown  to  them 
(Trowbridge  and  Jones)  three  notes  signed  by  Hamilton,  and 
indorsed  by  John  N.  Hunter  and  B.  S.  Merrill,  for  one  thousand 
five  hundred  and  eighty-seven  dollars  and  thiriy-f  our  cents  each, 
dated  July  1, 1840;  which  notes  they  (Trowbridge  and  Jones) 
considered  gr<><>^»  ^^^  such  as  they  would  discount  at  any  time 
when  they  were  discounting  notes;  and  Hamilton  stipulated, 
that  if  he  failed  in  the  above  undertaking,  he  would  pay  Over- 
ton and  others  ''five  hundred  dollars  liquidated  damages." 
Overton  and  others  brought  an  action  on  this  covenant,  and  as- 
signed for  breach,  the  failure  to  procure  the  certificate  within 
ihe  specified  time,  and  the  refusal  to  pay  the  five  hundred 
dollars.  The  defendant  pleaded  two  special  pleas,  which  were 
correctly  decided  to  be  bad  upon  demurrer;  whereupon  the  cir- 
cuit court  rendered  final  judgment  for  the  plaintifis  for  five  hun- 
dred dollars,  interest,  and  £Osts.  The  question  raised  by  the 
record  is,  whether  the  sum  of  five  hundred  dollars,  stipulated  in 
the  covenant  to  be  paid  for  a  breach  of  it,  is  in  the  nature  of  a 
penaliy,  or  of  damages  settled  and  liquidated  by  the  parties  ? 

Courts,  not  unfrequently,  have  found  difficulty  in  drawing  the 
line  distinctly  between  penalties  and  liquidated  damages.  The 
intention  of  the  parties  must  govern  the  construction  of  con- 
tracts in  this  particular,  as  well  as  in  all  other  respects;  and  it 
may  be  laid  down  as  a  general  rule  (admitting,  however,  of  some 
exceptions),  that  when  the  covenant  or  agreement  itself  denom- 
inates a  specific  sum  a  penalty,  it  will  be  so  viewed  by  those 
whose  duly  it  is  to  interpret  the  contract:  Smith  v.  Dickenson,  3 
Bos.  ft  Pnl.  630;  AsOey  v.  Weldm,  2  Id.  346,  per  Lord  Eldon; 
Tayloe  v.  Sandifordy  7  Wheat.  13.  But  several  cases  have 
occurred,  in  which,  though  the  parties  themselves  have  desig- 
nated the  sum  to  be  paid  on  a  breach  of  covenant  as  liquidated 
damages,  it  has  been  considered  by  the  court  as  a  penalty,  on 
the  ground  that  from  a  view  of  the  whole  contract,  such  must 
have  he^m  the  real  meaning  of  the  contractors.    This  is  the 
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doctrine  where  a  specific  pecimiary  payment  is  secured  by  a 
larger  sum:  AsOey  v.  Weldon,  supra,  per  Chambre,  J.;  Fletcher 
T.  Dyche,  2  T.  B.  32.  The  same  principle  is  applicable  to  cot- 
enants  containing  yarious  stipulations  of  different  degrees  of 
importance — some  for  the  payment  of  specific  sums,  and  others 
sounding  in  uncertain  damages — ^with  a  general  provision  that  a 
large  sum  shall  be  paid  for  a  violation  of  any  of  the  stipulations: 
AsUey  v.  Weldon,  supra  ;  Kemble  t.  Farren,  6  Bing.  141;  Dames 
T.  PenUm,  6  Bam.  &  Cres.  216;  Charrington  t.  Laing,  6  Bing. 
212.  But  when  a  similar  provision  has  reference  only  to  uncer- 
tain damages,  and  has  been  understandingly  made  vnthout 
fraud,  it  is  a  matter  of  contract,  with  which  courts  have  no 
right  to  interfere,  and  furnishes  the  only  measure  of  damages: 
Lowe  V.  Peers,  4  Burr.  2225;  Kemble  v.  Farren,  supra  ;  Dakin 
V.  WtUiams,  17  Wend.  447. 

In  the  case  before  us  there  is  but  one  covenant;  and  from  its 
nature,  the  damages  for  a  violation  of  it  are  entirely  uncertain; 
nor  does  it  appear  from  the  record  how  they  could  well  be  as- 
certained by  evidence.  The  consideration  which  induced  the 
undertaking  is  not  shown.  We  know  only  what  the  covenant 
was;  that  it  was  broken;  and  that  the  parties  to  it  have  them- 
self  agreed  upon  the  amount  of  damages  to  be  paid  for  its 
breach.  Indeed,  it  is  difficult  to  conceive,  from  the  facts  dis- 
closed, what  motive  could  have  influenced  the  parties  in  mak- 
ing such  a  contract.  Under  these  circumstances,  we  do  not 
feel  authorized  to  pronounce  that  to  be  a  penalty,  which  it  is 
expressly  stipulated  shall  be  liquidated  damages. 

The  judgment  is  affirmed,  with  one  per  cent,  damages  and 
costs. 


LiQniDATKD  Damages,  What  abe:  See  Tardeveau  v.  fSmUh,  8  Am.  Deo. 
727;  Pierce  v.  PuUer,  5  Id.  102;  Brooha  v.  Hubbard,  8  Id.  154.  What  an 
not:  6ee  Dennis  v.  Cummins,  2  Id.  160;  Perkins  v.  Lyman,  6  Id.  158;  Steams 
y.  Barrett,  11  Id.  223.  See  geneVally  as  to  when  a  sum  stipolated  to  be  paid 
on  breach  of  a  contract  ia  to  be  deemed  liquidated  danutges  and  when  a  pen- 
alty, the  note  to  Graham  y.  Bickham,  1  Id.  331.  In  Law  y.  NoUe,  16  111. 
480,  the  principal  case  is  cited,  among  others,  as  putting  the  question  as  to 
whether  a  sum  stipulated  to  be  paid  on  breach  of  a  contract  is  to  be  regarded 
as  a  penalty  or  as  liquidated  damages  upon  the  right  ground  in  leaying  it  to  be 
determined  from  the  intention  of  the  parties  as  manifested  by  their  agree- 
ment. In  Trower  y.  Elder,  77  HL  455,  it  is  decided,  citing  the  principal 
case  with  many  others,  that  the  well-established  rule  is  ''  that  where  there 
are  several  coyenants  or  stipulations  in  an  agreement,  the  damages  for  the 
non-performance  of  some  of  which  are  readily  ascertainable  by  a  jury,  and 
the  damages  for  the  non-performance  of  the  others  are  not  measurable  by  any 
exact  pecuniary  standard,  and  a  sum  is  named  as  damages  for  a  breach  of  any 
oi  the  coyenants  or  stipulations,  such  sum  is  held  to  be  merely  a  penalty.** 
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Tybon  v.  State  Bai^. 

[6  Blaoxvobd,  235.] 

SiATS  Bahk  Takiko  Bill  of  Exchange  vob,  GoLLKcnoN  for  a  reaaonabla 
reward  is  liable  for  damages  reBuIting  from  its  failnre  to  present  it  to  tha 
drawee  for  acceptance  or  payment. 

Ebbob  to  Tippecanoe  circuit  court.    The  opinion  states  the 


B,  A.  Locbwood,  for  the  plaintiff  in  error. 
Z.  Bairdf  for  the  defendant  in  error. 

By  Court,  Sullivak,  J.  The  plaintiff  brought  an  action  of 
asmmpsU  against  the  defendant,  to  recoYer  the  amount  of  a  bill 
of  exchange  drawn  on  one  Bainbridge,  which  had  been  left  by 
the  plaintiff  with  the  defendant  for  collection.  The  facts  were, 
that  Dorsey  and  Tyson  on,  etc.,  at  Wheeling,  drew  a  bill  of  ex- 
change on  Bainbridge  at  seventy  days,  payable  to  the  order  of 
Enox,  Lloyd  &  Co. ;  that  the  payees  afterwards  indorsed  the 
bill  to  the  plaintiff,  and  the  plaintiff,  before  it  became  due,  de- 
liyeied  the  bill  to  the  defendant  at  its  branch  at  La  Fayette, 
where  it  was  agreed  between  the  parties,  that,  for  a  reasonable 
reward  to  be  paid  to  the  bank,  the  latter  would  collect  the  bill. 
The  bank  failed  to  present  the  bill  to  Bainbridge,  either  for 
acceptance  or  payment,  by  means  whereof  the  plaintiff  alleges 
he  has  wholly  lost  the  amount  of  said  bill.  There  was  a  general 
demurrer  to  the  declaration  and  joinder,  on  which  the  court 
gave  judgment  for  the  defendant. 

The  State  Bank,  through  one  of  its  branches,  having  under- 
taken, for  a  reasonable  reward,  to  collect  the  plaintiff's  debt, 
placed  itself  in  the  situation  of  an  agent  or  attorney,  who,  for 
reward,  undertakes  to  perform  services  for  another  in  the  line  of 
his  business  or  profession.  He  is  bound  to  a  faithful  discharge 
of  his  dui^,  and  is  responsible  to  his  employer  for  all  damages 
arising  from  his  neglect. 

The  contract  by  which  the  plaintiff  in  this  case  left  the  bill 
with  the  bank  to  be  collected,  and  the  promise  of  the  defendant 
to  collect  it,  in  consideration  of  a  reasonable  reward  to  be  paid 
hj  the  plaintiff,  was  in  conformity  with  the  custom  of  the  country 
and  the  usages  of  banks.  It  is  insisted,  however,  that  the  bank 
had  not  the  power  by  its  charter  to  make  such  a  contract.  There 
is  nothing  in  the  charter  to  sustain  that  objection;  nor  do  we 
appreciate  its  force,  in  the  mouth  of  the  bank,  as  an  excuse  for 
its  negligence. 
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Bepeated  adjudications  have  recognized  the  principle  that 
governs  this  case.  The  first  we  shall  refer  to  is  the  case  of 
Smedes  et  al.  v.  The  Free,  and  Dir.  of  (he  Bank  of  Uticay  20  Johns. 
872;  S.  0.,  3  Cow.  662.  In  that  case,  the  plaintiffs  deposited  m 
the  Bank  of  TJtica,  for  collection,  a  promissory  note  made  by  ITn- 
derhill  and  Seymour,  payable  to  Spencer  and  indorsed  to  the 
plaintiffs.  The  note  was  not  paid  at  maturity,  and  the  bank 
neglected  to  give  notice  to  the  indorser,  by  means  whereof  the 
latter  was  discharged.  The  defendants  were  held  responsible  to 
the  plaintiffa  for  the  damages  sustained  by  their  neglect.  The 
court  remarked,  that  the  custom  of  receiving  notes  for  collection 
was  not  founded  on  mere  courtesy,  but  with  a  view  to  the  inter- 
ests of  the  institution,  and  was  the  source  from  whence  profit 
may  and  did  arise.  The  reasonable  expectation  that  profit 
would  result  was  a  sufficient  consideration  for  the  undertaking. 
The  case  of  The  Bank  of  Utica  v.  McKinsier,  11  Wend.  473,  is  to 
the  same  effect.  That  was  an  action  on  the  case  by  McEinster 
against  the  bank  for  breach  of  duty,  in  neglecting  to  demand 
payment  of  a  promissory  note,  alleged  in  the  declaration  to  have 
been  left  by  the^plaintiff  with  the  bank  to  be  collected  for  the 
benefit  of  the  plaintiff,  and  in  neglecting  to  give  notice  of  non- 
payment to  the  indorsers  of  the  note,  whereby  McEinster  lost 
his  debt.  The  court  were  unanimously  of  opinion  that  the 
defendants  were  liable. 

In  Alien  v.  Suydam,  20  Wend.  321  [32  Am.  Dec.  555],  it  is 
decided  that  an  agent  who  receives  for  collection,  before  ma- 
turity, a  bill  payable  on  a  particular  day  after  date,  is  held  to 
strict  vigilance  in  making  presentment  for  acceptance,  and,  if 
chargeable  with  negligence,  is  subject  to  the  payment  of  all 
damages  sustained  by  the  owner.  In  Fabena  v.  The  MercantUe 
Bank,  23  Pick.  330  [34  Am.  Dec.  59],  it  is  said  to  be  a  general 
rule,  that  if  a  bank  receive  a  note  for  collection,  it  is  bound  to 
make  a  seasonable  demand  on  the  promisor,  and  in  case  of  dis- 
honor, to  give  due  notice  thereof  to  the  indorser. 

The  last  case  we  shall  notice  is  that  of  The  Free,  and  Dir. 
of  the  Bank  of  Washington  v.  Triplett  et  al,,  1  Pet.  25.  The  facts 
of  that  case  were,  that  one  Briscoe,  a  citizen  of  Alexandria^ 
drew  a  bill  of  exchange  on  Cames,  a  citizen  of  Washington^ 
payable  four  months  after  date  to  the  order  of  Triplett  and 
Neale.  The  bill  was  payable  at  no  particular  place.  The  pay- 
ees of  the  bill  indorsed  it  in  blank  to  the  cashier  of  a  bank  in 
Alexandria,  to  be  transmitted  through  that  bank  to  a  bank  in 
Washington  for  coUection.     The  bill  was  sent  to  the  Bank  of 
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Washington,  and  not  being  -paid  at  maturity,  suit  was  brougbt 
by  Triplett  and  Neale  against  the  Bank  of  Washington  to  re- 
cover  the  amount  of  the  bill.  The  declaration  alleged  that  the 
bank  did  not  use  reasonable  diligence  to  collect  the  money,  nor 
take  the  necessazy  measures  to  charge  the  drawer,  but  neglected 
to  present  the  bill  either  for  acceptance  or  payment,  and  to  haye 
the  same  protested,  etc.  In  the  circuit  court,  judgment  was 
giTen  against  the  bank  for  the  whole  amount  claimed  by  the 
plaintiffs.  There  were  yarious  points  raised  in  the  case,  and  the 
judgment  of  the  circuit  court  was  reversed;  but  it  was  said  that 
the  liability  of  the  bank  for  the  bill  placed  in  its  hands  for  col- 
lection depended  on  the  question,  whether  reasonable  and  due 
diligence  had  been  used  in  the  performance  of  its  duty,  and  it 
was  admitted  by  the  court  that  by  failing  to  demand  payment 
in  time,  the  bank  would  make  the  bill  its  own  and  become  liable 
to  Triplett  and  Neale  for  its  amount. 

The  cases  dted  decide  the  one  under  consideration.  The 
State  Bank,  through  its  branch  at  La  Fayette,  agreed  with  the 
jilaintiff,  for  a  valuable  consideration,  to  collect  the  bill  de- 
scribed in  the  declaration.  The  plaintiff  confided  his  interests 
to  the  prudence  and  fidelity  of  the  bank.  The  defendant  made 
no  effort,  as  we  learn  from  the  declaration,  to  collect  the  bill. 
It  was  not  presented  to  the  drawee  for  acceptance  or  payment, 
consequently  there  was  neither  protest  nor  notice  of  its  dis- 
honor. For  such  negligence,  the  defendant  is  responsible  to 
the  plaintiff  for  the  damages  he  has  sustained. 

The  court  erred  in  sustaining  the  demurrer  to  the  declaration. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  etc. 

LiABnjTT  OT  Bank  Takinq  Note  tor  Golleotion:  See  Alien  ▼.  Afer- 
tkanU^  Bank,  34  Am.  Dec.  289,  and  the  note  thereto  diBcussing  this  subject 
«t  considerable  length.  See,  also,  Fabens  v.  Mercantile  Bank,  Id.  59;  Miller 
T.  Gettydmrg,  Id.  449;  Armington  v.  Ocu  Light  etc.  Co.^  35  Id.  205;  Hyde  ▼. 
Planier^  Bank,  86  Id.  621.  In  American  Express  Co,  v.  Haire,  21  Ind.  7> 
the  doctrine  of  Tymm  v.  StaJle  Batik  is  approved  and  applied  to  the  case  oi 
an  express  company  taking  a  note  for  collection. 


Habtsoge  V,  Reddiok. 

[6  Bxj^GxyoBD,  255.] 

Memos  voa  Libel  sob  MAKma  an  Atfidavit  before  a  justice  in  due 
oonne  of  law  to  procure  the  plaintiff's  arrest  for  a  crime,  can  not  be 
sustained,  such  a  commonication  being  privileged. 

Appeal  from  the  Marion  circuit  court.    The  opinion  states 
the  case. 
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0.  Itetcher,  0.  BtiUer,  and  8.  Yandes,  for  the  appellant. 
W.  Quarles^  H,  Broton,  and  P.  Suoeetser,  for  the  apx>ellee. 

By  Court,  Dbwet,  J.  Hartsock  sued  Beddick  for  a  libel,  in 
charging  him  in  writing  with  obtaining  properly  by  &lse  pre- 
tenses. Among  the  pleas  filed  by  the  defendant  are  the  general 
issue,  and  a  special  plea  alleging  that  the  supposed  libel  was  an 
affidayit,  made  by  the  defendant  before  a  justice  of  the  peace, 
for  the  purpose  of  procuring  a  state  warrant  against  the  plaint- 
iff, on  a  charge  of  having  obtained  the  properly,  named  in  the 
affidavit,  by  false  pretenses.  Replication  to  this  special  plea  de 
injuria f  etc.,  and  joinder.  Verdict  and  judgment  for  the  de- 
fendant. 

The  court  charged  the  jury:  "  If  the  paper  in  evidence  (called 
the  libel)  is  an  affidavit  made,  sworn  to,  and  regularly  presented 
to  Justice  Webb  of  this  county,  for  the  purpose  of  obtaining 
from  him  a  state  warrant,  on  which  to  arrest  and  tiy  the  plaint- 
iff for  obtaining  goods  by  false  pretenses,  this  action  for  a  libel 
can  not  be  sustained."  The  propriety  of  this  instruction  is  the 
only  point  in  the  cause. 

There  are  several  occasions,  on  which  words  may  be  spoken 
or  written,  that  destroy  the  implication  of  malice,  which  would 
otherwise  arise  from  the  words  themselves.  Among  these  priv- 
ileged occasions  is  a  proceeding  in  due  course  of  law.  A  com- 
plaint made  to  a  justice  of  the  peace,  or  other  qualified  magistrate, 
for  the  purpose  of  enforcing  justice  against  an  individual  therein 
accused  of  crime,  does  not  subject  the  person  making  the  accu- 
sation to  an  action  for  slander  or  libel.  The  foundation  of  this 
principle  is  the  necessity  of  preserving  the  due  administration  of 
public  justice.  Few  would  be  found  to  accuse,  if  the  institution 
of  an  unsuccessful  prosecution  subjected  the  prosecutor  to  an 
action  for  words  spoken  or  written:  Cutler  v.  DioDon^  4  Bep.  14; 
Lake  v.  King,  1  Saund.  131;  Johnson  v.  Evans,  3  Esp.  32.  And 
it  makes  no  difference  whether  the  charge  be  true  or  false;  or 
whether  it  be  sufficient  to  effect  its  object  or  not;  if  it  be  made  in 
the  due  course  of  a  legal  or  judicial  proceeding,  it  is  privileged, 
and  can  not  be  the  foundation  of  an  action  for  de&mation: 
Buckley  v.  Wood,  4  Eep.  14;  Lake  v.  King,  supra;  1  Saund.  131, 
n.  1.  Whether  the  affidavit,  which  is  the  foundation  of  this  ac- 
tion, was  made  and  presented  to  the  justice  by  the  defendant  in 
a  due  course  of  law,  was  the  matter  put  to  the  jury  by  the  in- 
struction of  the  court  in  question;  and  it  was  coneotly  pat. 

The  judgment  is  affirmed  with  costs. 
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Fbitilsok  Atxagriko  to  CouMmnoATioNS  Mads  in  Ooitbsb  or  Judicial 
prooeedingB:  See  fftutingt  y.  Lusk^  34  Am.  Deo.  330,  and  the  note  thereto^ 
ooUecting  the  previona  ctaet  in  thia  aeries  on  that  aabject.  See  alao  Mower 
T.  Waiaon,  Id.  704;  aee  alao  Howard  y.  Thomp9on,  Id.  238,  and  the  note 
thereto,  as  to  the  priyileged  commonicationa  addressed  to  pablio  officers  con- 
eerning  matters  within  their  official  cognizance.  The  principal  case  is  referred 
to  with  approral  in  8trau$»  y.  Afisyer,  48  IlL  387,  and  it  is  there  held,  that 
the  same  doctrine  applies  to  impatationa  npon  tiie  character  of  the  defend- 
ant in  a  MU  in  ohancery,  and  that  no  action  of  libel  can  be  maintained 


Gubus  v.  State  Bane. 

[0  Blaomwomd,  313.] 

Hones  BT  Mail  to  Indobbsb  ot  Notb  LiyiNo  in  Samb  Town  is  inanffiniunt 
if  there  be  no  penny  poet,  but  the  notice  moat  be  given  to  him  peraon* 
ally,  or  left  at  hia  residence  or  place  of  bnsineaa;  or  if  he  be  temporarily 
abaent,  it  mnst  be  sent  to  the  house  in  which  he  last  liyed  or  did  business. 

Harkbs  of  Ezcusb  for  not  GiyiNG  Notiob  to  an  indorser  of  the  non-pay- 
ment of  a  note  can  not  be  proyed  under  an  ayerment  that  he  had  notice, 
bat  mnst  be  specially  pleaded. 

Ebbob  to  Tippecanoe  dronit  court.  The  opinion  states  the  case. 
W.  Jf.  Jennera  and  B.  A.  Chandler^  for  the  plaintiff  in  error. 
Z.  Baird,  for  the  defendant  in  error. 

By  Ck>urt,  Blagkfobd,  J.  This  was  an  action  of  aasumpaii, 
brought  by  the  State  Bank  of  Indiana^  as  indorsee  of  a  promis- 
sozy  note,  against  Curtis,  as  the  indorser.  The  declaration, 
which  contains  but  one  count,  states  that  one  Robert  Ward  had 
previously,  viz.,  on,  etc.,  at  La  Fayette,  in  Tippecanoe  county, 
executed  his  promissory  note  for  the  payment  to  one  liobert 
Brown  or  order,  of  a  certain  sum  of  money,  ninety  days  after 
date,'negotiable  and  payable  at  the  branch  at  La  Fayette  of  the 
State  Bank  of  Indiana;  that,  on  the  same  day.  Brown  assigned 
the  note  to  the  defendant,  and  the  latter,  on  the  same  day, 
assigned  it  to  the  plaintiff;  that,  after  the  note  became  due,  viz., 
on,  etc.,  it  was  duly  presented  at  the  said  branch  bank  and  pay- 
ment demanded,  but  that  no  person  whatever  would  pay  the 
same,  etc. ;  of  all  which  said  several  premises  the  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
oouniy  aforesaid,  had  notice.  By  means  whereof,  the  defendant 
became  liable,  etc.  Plea,  non  assumpsit.  Verdict  for  the  plaint- 
iff. Motion  for  a  new  trial  overruled,  and  judgment  on  the 
verdict. 

The  plaintiff^  on  the  trial,  produced  the  note  and  indorse- 
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ments  described  in  the  declaration,  and  proyed  the  dne  preeeni- 
ment  of  the  note  for  payment  at  the  branch  bank,  the  non-pajr- 
ment,  etc.,  as  averred  in  the  declaration.  He  also  proved  that, 
on  the  evening  of  the  day  of  the  presentment  and  default,  a 
notice  of  the  same  was  pat  into  the  post-office  at  La  Fajetfce 
by  the  notary,  directed  to  the  defendant  at  La  Fayette;  that 
the  notary  knew  that  the  defendant,  previously  resident  in  La 
Fayette,  had  removed  from  there  before  the  note  fell  due,'bat 
did  not  know  whither  he  had  gone;  that  the  notary  had  made 
some  inquiry  without  ejSect,  in  order  to  ascertain  to  what  place 
the  defendant  had  removed.  There  was  some  evidence  given  of 
the  defendant's  having  had  an  office  at  La  Fayette  before  his 
removal,  of  his  removal  a  short  time  before  the  note  fell  doe  to 
Massachusetts,  without  leaving  an  agent  at  La  Fayette,  of  his 
having  gone  to  Massachusetts  merely  on  a  visit,  etc. — ^which  evi- 
dence, from  the  view  we  shall  take  of  the  case,  it  is  not  neoes- 
uary  to  state  more  particularly.  There  were  also  some  instmo- 
uons  to  the  jury  asked  for  by  the  defendant  and  refused,  and 
others  given  to  which  he  excepted,  which  we  have  not  found  it 
accessary  to  examine. 

There  are  two  questions  presented  by  this  case  as  we  have  just 
jtated  it.  The  first  is,  whether  the  notary's  putting  the  notice 
into  the  posiroffice  at  La  Fayette,  directed  to  the  defendant  at 
that  place,  was,  under  the  circumstances,  a  legal  notice?  If  it 
was  not,  then,  secondly,  whether  any  matters  of  excuse  for  not 
giving  to  the  defendant  notice  of  the  non-payment,  could  sus- 
tain the  allegation  of  notice  contained  in  the  declaration  ? 

There  is  no  dispute  but  that  the  defendant  resided  at  La 
Fayette  when  the  note  and  indorsements  were  executed,  and 
that  he  was  absent  in  another  state  when  the  note  became  due; 
but  whether  his  absence  was  intended  by  him  to  be  permanent, 
or  only  temporary,  is  a  point  that  is  not  very  clearly  settled  by 
the  testimony.  Supposing  the  defendan't  to  have  been  absent 
from  La  Fayette  merely  on  a  visit  when  the  note  fell  due,  with- 
out having  left  any  agent  there  (which,  so  far  as  concerns  the 
notice,  is  the  most  favorable  view  for  the  plaintiff  of  the  tes- 
timony on  the  subject),  the  notice  relied  on  can  not  be  sup- 
ported. When  the  parties  reside  in  the  same  town,  and  there 
is  no  penny  post  that  goes  to  the  part  of  the  town  where  the 
indorser  lives,  the  notice,  instead  of  being  put  into  the  post- 
office,  must  be  personally  given  to  the  party,  or  left  at  his 
dwelling-house  or  place  of  business:  3  Kent's  Com.  107.  It 
does  not  appear  that  there  is  any  penny  post  at  TLa  Fayette,  and 
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we  can  not  presume  that  there  is  one;  and  therefore,  had  the 
defendant  not  been  absent,  the  notice  in  question  would  have 
been  insufficient.  The  defendant's  absence  on  a  Tisit  to  another 
state,  could  make  no  difference  favorable  to  the  plaintiff.  As 
the  notice  could- not  then  be  given  personally  to  the  indorser, 
it  should  be  sent  to  the  house  in  which  he  last  lived  or  did  busi- 
ness. Supposing  that  the  notice  may,  in  such  case  also,  be 
put  into  the  post-office  if  there  be  a  penny  post,  because  of  the 
presumption  that  it  would  be  sent  to  the  proper  place  in  town; 
still,  if  there  be  no  such  post,  the  post-office  can  not  be  resorted 
to.  Considering,  therefore,  the  notice  relied  on  to  be  void,  we 
are  next  to  examine  the  other  question  in  the  cause,  viz.,  whether 
evidence  of  matters  of  excuse  for  not  giving  notice,  such  as  the 
plaintiff's  use  of  reasonable  diligence  without  success,  to  dis- 
cover the  defendant's  residence,  etc.,  can  benefit  the  plaintiff 
under  the  declaration  ho  has  £led?  We  think  it  can  not.  The 
declaration  merely  alleges  that  the  defendant  had  notice  of  the 
Don-payment  of  the  note.  That  allegation  is  not  proved  by  such 
evidence  as  that  just  mentioned.  If  the  plaintiff  wished  to  rely, 
not  on  the  giving  notice,  but  on  matters  of  excuse  for  not  giv- 
ing  it,  those  matters  of  excuse  should  have  been  specially  alleged 
instead  of  the  averment  of  actual  notice:  2  Stark.  Ev.,  pt.  1, 
229,  note  f ;  1  Chit.  PI.  361,  362;  Chit,  on  Bills,  692;  ffarria 
V.  Bichardson,  4  Car.  &  P.  522;  Blakely  v.  Grant,  6  Mass.  386. 
The  case  of  Firth  v.  Thrush,  8  Bam.  &  Cress.  387,  cited  by  the 
plaintiff,  does  not  aid  him.  There  the  declaration  averred 
notice,  and  the  evidence  showed  that  notice  had  been  given — 
not  as  soon,  to  be  sure,  as  in  ordinary  cases  is  required — ^but  in 
due  time  under  the  special  circumstances  of  the  case.  If  in  that 
case,  as  in  this,  no  notice  at  all  had  been  given,  there  is  nothing 
in  the  opinions  expressed  by  the  judges  to  show,  that  the  plaintiff 
would  not  have  been  nonsuited. 

The  record  of  the  cause  before  us,  which  contains  all  the  evi- 
dence given,  shows  that  there  was  no  proof  whatever  of  a  ma- 
terial averment  in  the  declaration,  viz.,  that  notice  of  the  dis- 
honor of  the  note  had  been  given  to  the  defendant;  and  the 
court  should,  for  that  defect  in  the  evidence,  have  granted  a 
new  trial. 

The  judgment  is  reversed  with  costs,  cause  remanded,  etc. 


Notice  to  Besident  Indobser  must  be  given  Pebsonallt,  or  if  he  be 
temporarily  abeent  it  may  be  left  at  hia  dwelling-hoase  or  place  of  bosinesa, 
bnt  it  ia  not  aufficient  to  depoait  the  notice  in  the  poet-office:  Wilcox  v.  Mo* 
JJmU,  32  Am.  Dec  304,  and  note;  Stephemon  v.  Primroee,  33  Id.  281. 
Pao.  Vox-  ZZZVni— 10 
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Babb  v.  Doe  ex  dem.  Binfobd. 

[6  Blaoxvobd,  836.J 
TSBM  FOB  YbABS  MAT  BS  SOLD  ON  JUSTICE'S  EXECUTION. 

Appeal  from  Montgomery  cirooit  court.  The  case  appeaxB 
from  the  opinion. 

H.  S.  Lane  and  8.  G,  WUlson^  for  the  appellant. 

R,  G.  Gregory,  for  the  appellee. 

By  Court,  Suluvan,  J.  The  plaintiff  brought  an  action  of 
ejectment  to  recover  the  possession  of  five  acres  of  land,  to  which 
his  lessor  claimed  title  by  virtue  of  a  purchase  at  a  constable's 
sale.  The  facts  were,  that  the  defendant  was  the  owner  of  a 
lease  of  said  premises  for  the  term  of  three  years,  created  by 
parol;  that  a  judgment  had  been  rendered  against  him  by  a 
justice  of  the  peace;  that  an  execution  had  been  issued  on  the 
judgment,  by  virtue  of  which  the  term  had  been  levied  on  and 
sold;  and  that  Binford,  the  plaintiff's  lessor,  became  the  pur- 
chaser. The  cause  was  tried  by  the  court,  and  judgment  waa 
given  for  the  plaintiff,  from  which  Barr  has  appealed  to  this 
court. 

For  the  appellant,  it  is  contended  that  a  term  of  years  can  not 
be  sold  on  an  execution  issued  from  a  justice's  court.  The  forty- 
sixth  section  of  the  justice's  act,  revised  statutes  1838,  p.  873» 
provides  that  executions  issued  by  a  justice  of  the  peace  shall 
operate  as  a  lien  upon  the  personal  property  of  the  judgment 
debtor,  etc. ;  and  the  fifty-first  section  of  the  dame  act  further 
provides,  that  in  all  cases  where  executions  shall  issue,  and 
goods  and  chattels  can  not  be  found  to  discharge  the  same,  in 
case  it  shall  be  made  known  to  the  justice  who  issued  it  that  the 
debtor  has  lands  or  tenements,  the  justice  shall  on  application, 
etc. ,  forward  a  transcript  of  his  proceedings  to  the  clerk  of  the 
circuit  court,  who  shall  file  the  same  and  issue  a  scire  facias 
thereon,  etc. 

Every  species  of  property  comprehended  under  the  general 
name  of  chattels,  is,  by  the  statute,  made  liable  to  execution  on 
a  judgment  rendered  by  a  justice.  A  term  of  years  is  a  chattel 
interest.  Upon  the  death  of  the  tenant,  it  does  not  descend  to 
his  heir,  but  goes  to  his  executor.  In  the  division  of  property 
into  real  and  personal,  it  is  classed  among  the  latter.  And  in 
England,  upon  a  fieri  facias  against  the  goods  and  chattels  of 
the  debtor,  it  is  liable  to  be  seized  and  sold. 

It  is  contended  that  the  fifty-first  section  of  the  aot,  by  the 
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use  of  the  word  "  tenements,"  explains  the  meaning  of  the  leg- 
islature, and  shows  that  the  movable  chattels  only  of  the  debtor 
were  intended  to  be  made  liable.  We  can  not  adopt  this  con- 
stmction.  Tenement  is  a  word  of  extensive  signification,  and 
in  the  connection  in  which  it  is  found  in  the  statute,  refers  to 
such  interests  in  real  estate  as  are  connected  with  the  freehold, 
and  not  included  in  the  term  chattels. 

The  supreme  court  of  New  York,  in  the  cases  of  FxUnam  v. 
Westcotf,  19  Johns.  73,  and  3ferry  v.  ffaUet,  2  Cow.  497,  has  de- 
cided, that  terms  for  years  can  not  be  sold  on  an  execution  issued 
from  a  justice's  court,  but  those  decisions  are  founded  on  the 
peculiar  language  of  the  statute  of  that  state,  and  in  accordance 
with  a  long  course  of  practice  under  it.  In  this  state  tho  prac- 
tice, BO  far  as  our  knowledge  extends,  has  been  uniformly  oth- 
erwise. 

The  jadgment  is  affirmed  with  costs. 

LiAisxBOU)  EsTATis  WEBB,  UKB  MovABLBS,  mbjeot  to  leisiue  and  Mia  al 
eoamon  law:  Ooomb$  v.  Jordan,  22  Am.  Deo.  238. 
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Robertson  v.  Robeetson. 

[2  B.  MoKBOE,  233.] 

Jm  an  AonoM  OF  Forcible  Entrt  and  Detainer,  though  Pboof  of 
Actual  Force  in  the  detention  is  technically  essential  to  support  s 
judgment  of  forcible  detainer  only,  yet  if  it  appears  that  the  defendant 
oo-operated  with  another  in  making  a  forcibly  entry,  the  judgment  of 
forcible  detainer  will  not  be  treated  as  erroneous  in  any  essential  pa^ 
tioular. 

CL4ni  OF  AX  Exclusive  Right  bt  One  of  Two  Joint  Tena>7I!S  during 
the  time  that  both  are  actually  in  possession,  does  not  render  his  posses- 
sion exclusive,  unless  it  is  shown  that  there  is  sufficient  legal  fonndadon 
for  the  claim,  or  that  the  other  has  recognized  or  admitted  it. 

Where  two  Coparceners  are  in  Possession,  and  during  the  absence  of 
one  of  them  a  third  enters  to  combine  with  the  other  in  preventing  biB 
return,  it  is  for  the  jury  to  determine  whether  by  such  entry  the  in  trader 
is  to  be  deemed  to  be  jointly  possessed  as  a  coparcener. 

Where  Two  Coparceners  Who  are  in  Possession  combine  to  keep  outs 
third  during  tho  temporary  absence  of  the  latter,  and  he,  upon  his  re- 
turn, in  conjunction  with  a  stranger,  makes  a  forcible  entry  and  tami 
out  the  others,  it  may  be  inferred  that  the  object  of  the  forcible  entry 
was  to  obtain  an  exclusive  possession  of  the  premises,  especially  where  it 
appears  that  such  coparcener  had  previously  claimed  the  absolute  estate. 

The  Coparceners  Who  are  Excluded  can  not  in  such  case  obtain  a  judg- 
ment for  restitution  to  the  exclusive  possession,  in  an  action  of  forcible 
entry  and  detainer. 

Judgment  of  Restitution  in  an  Action  of  Forciblb  Entry  and  detainer 
by  a  coparcener  against  another  who  has  turned  hiT>^  out  should  be  for 
the  joint  possession  of  the  premises. 

An  Intention  by  One  Coparcener  to  Exclude  Anothsk,  ooaoeiveddar> 
ing  the  temporary  absence  of  the  latter,  does  not  amount  to  a  dineinn 
in  fact  unless  he  submits  thereto. 
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OnX  Co-TSKANT  can  not,  DI7BINO  THE  TeMPORABT  ABSENCE  OV  ANOTHER, 

diBseise  him  and  render  his  forcible  re-entry  tortious. 
Entbt  and  Aotital  Dispossession  aus  Essential  to  constitute  a  diaseisin 
of  things  oorporeaL 

FoBGEBLB  entry  and  detainer.    The  opinion  states  the  jEaots. 
Harlan^  Morehead,  and  Beed,  for  the  appellants. 
IScHenry^  for  the  appellees. 

By  Court,  Robertson,  G.  J.  William  and  Qaither  Robertson 
had  been  living  in  Washington  county  with  their  father  and 
mother,  for  at  least  a  year  preceding  the  death  of  the  latter, 
who  snrviyed  her  husband,  and  was  married  on  the  14th  of 
November,  1840.  After  their  father's  death,  William  superin- 
tended the  premises  for  his  mother,  and  seems  to  have  claimed 
an  exclusive  right  thereto,  in  remainder  after  her  death.  After  her 
burial  on  the  foturteenth,  William  and  Gaither  remained  iii  the 
house  until  the  sixteenth,  when  the  former  went  to  Springfield  to 
attend  court.  Whilst  he  was  thus  absent,  Samuel  Robertson,  an- 
other brother  residing  in  Springfield  as  an  apprentice,  went  to 
the  house  to  co-operate  with  Gktither  in  taking  exclusive  posses- 
sion and  keeping  William  out.  William  returned  in  the  evening 
of  the  sixteenth  of  November,  in  company  with  Edward  Paxton, 
and  meeting  Gaither  and  Samuel  at  the  front  door,  which  he 
attempted  to  enter,  was  repulsed  with  force.  He  and  Paxton 
then  opened  a  window  which  had  been  barred  by  his  said 
brothers,  and  Paxton  helped  him  into  the  house  through  the 
window;  he  asked  for  a  dirk,  and  thereupon  Gaither  and  Sam- 
uel abandoned  the  house,  and  Paxton  and  family  were  in- 
stantly put  into  the  exclusive  possession  by  William,  some  of 
the  household  goods  of  Paxton  being  already  there  in  his 
wagon. 

(Gaither  and  Samuel  Robertson  then  sued  out  a  warrant  against 
William  Roberstson  and  E.  Paxton,  and  another  for  a  forcible 
entiy  and  detainer;  and  a  jury  in  the  county  found  William 
guilty  of  a  forcible  entry  and  detainer,  and  Paxton  guilty  of  a 
forcible  detainer  "  under  William."  That  inquisition  being 
traversed,  was  found  true  in  the  circuit  court,  where  judgment 
of  restitution  of  the  exclusive  possession  was  rendered  in  favor 
of  the  traversees.  That  judgment  is  now  sought  to  be  reversed. 
The  judgment  against  Paxton  for  a  forcible  detainer  only,  when 
there  was  no  proof  of  actual  force  in  the  detention,  is  techni- 
<^y  erroneous;  but,  as  by  co-operating  with  W.  Robertson  in 
his  entry,  he  was,  in  judgment  of  law,  a  co-principal,  and 
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therefore  guilty  of  a  forcible  entry  if  William  was  guilty  of  such 
entry — we  will  not  regard  as  essential  an  error  in  the  mere 
form  of  the  inquisition. 

The  jury  had  a  right  to  infer  that,  between  their  mother's 
death  and  the  ai&ay  on  the  sixteenth,  William  and  Guither  Rob- 
ertson were  in  the  actual  joint  possession  .of  the  premises;  for 
though  William  claimed  tiie  exclusive  remainder,  neither  the 
foundation  of  that  claim  nor  Gtdther's  recognition  of  it  has 
been  shown.  Whether  Samuel  Robertson,  after  he  had  entered, 
might  be  deemed  to  have  been  jointly  possessed  as  a  coparcener, 
the  jiuy  might  perhaps  have  decided  either  way.  And  though 
if  William  only  intended  to  maintain  a  joint  enjoyment  and  not 
to  expel  his  brothers,  their  abandonment  might  be  considered 
voluntary  and  his  entry  not  forcible,  as  against  their  joint  pos- 
session with  him;  yet  from  all  the  facts,  the  jury  had  a  right  to 
infer  that  he  intended  to  expel  them  and  deliver  the  exclusive 
possession  to  Paxton,  who  seems  to  have  gone  with  him  pre- 
pared for  that  purpose;  and  if  such  were  his  purpose,  and  his 
calling  for  a  dirk  to  execute  it,  induced  S.  and  O.  Robertson  to 
leave,  he  and  his  coadjutor,  Paxton,  were  both  guilty  of  a  forcible 
entry  to  some  extent:  Com.  Dig.,  Forcible  Entry,  A.  2,  n.  o.; 
Hawk.  P.  C,  c.  64,  sec.  27.  But  the  facts  as  exhibited  in  this 
record  did  not,  in  our  judgment,  authorize  the  verdict  and 
judgment  as  rendered,  for  restitution  of  the  exclusive  posses- 
sion. 

Whether  such  a  judgment  can  be  maintained,  depends  on  the 
legal  solution  of  the  question  whether,  upon  the  facts  herein- 
before recited,  Gaither  and  Samuel  Robertson  could  be  deemed 
to  have  been  in  the  exclusive  actual  possession  of  the  house 
when  William  entered,  or,  in  other  words,  whether  he  had  been 
actually  disseised,  unless  he  elected  to  so  consider  himself. 

The  jury  had  no  right  to  presume  that  William  had  aban- 
doned, or  intended  to  abandon,  his  actual  possession  when  he 
went  to  court.  The  facts  conclusively  rex>el  any  presumption  of 
such  intention,  and  therefore  his  momentary  absence  could  not 
be  distorted  into  a  constructive  dereliction.  In  judgment  of 
law,  his  actual  possession,  whether  sole  or  joint,  still  continued, 
unless,  in  the  mean  time,  there  was  an  actual  disseisin,  and  we 
are  of  the  opinion  that  he  had  not  been  disseised  by  Samuel's 
entry,  and  the  mere  intention  manifested  by  Gaither  and  Samuel 
to  prevent  his  return.  Even  if  Gaither  was  jointly  possessed 
with  William,  his  mere  resolution  to  expel  him  did  not  operate 
per  s<?,  as  an  expulsion  actual  or  constructive.     A  joint  tenant 
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does  not  acquire  an  exclusive  poBsession,  or  dispossess  his  co- 
tenant,  bj  resolving  in  his  own  mind  that  he  will  arrogate  the 
sole  occupancy,  and  thereby  evict  his  associate. 

Nor  could  Samuel's  entiy  with  the  mere  intention  to  exclude 
William  operate  as  a  disseisin  in  fact,  until  William  submitted 
thereto.  If  one  of  two  joint  occupants  of  a  house,  on  return- 
ing from  church,  whither  he  had  gone  only  an  hour  before  with 
his  wife,  should  re-enter  his  dwelling  against  the  consent  and 
even  physicial  resistance  of  his  co-tenant,  it  would  be  absurd  to 
assume  as  the  law  of  the  land,  that  his  temporary  absence,  and 
the  mere  will  of  him  who  remained  at  home,  had  disseised  him 
and  made  his  return  a  tortious  intrusion  on  any  actual  posses- 
sion. His  right  thus  to  re-enter,  was  as  clear  and  perfect  as 
that  of  the  other  to  resist  being  forced  out  could  have  been. 
A  successful  resistance  of  his  re-entry  would,  in  fact  and  in  law, 
have  been  an  eviction,  for  he  had  never  been  dispossessed  by  his 
own  act  or  any  previous  act  of  the  co-tenant;  and  can  it 
be  argued,  that  in  such  a  case,  the  only  legal  mode  of  reinstat- 
ing himself  and  wife  under  their  own  roof,  would  be  a  warrant 
of  forcible  entry  and  detainer,  which,  on  a  traverse,  might  not 
open  the  door  to  them  for  months,  possibly  not  for  a  year? 
Ch:  suppose  a  stranger  had  intruded  in  his  absence,  and  pre- 
senting himself  at  the  door  on  his  return,  had  resisted  his  en- 
try, would  he,  by  entering  neyertheless,  against  the  will  of  such 
interloper,  be  guilty  of  a  forcible  entry  on  another's  possession, 
for  which  he  might  be  evicted  by  warrant,  and  the  intruder  re- 
stored by  the  arm  of  the  law  ?  Such  an  idea  would  be  worse 
than  ridiculous.  He  had  never  been  disseised,  and  of  course 
there  was  no  actual  and  exclusive  possession  in  any  other  per- 
son— ^his  own  actual  possession  still  continued.  ''  Disseisin  of 
things  corporeal,  must  be  by  entry  and  actual  dispossession,  as  if 
a  man  enters,  by  either  force  or  fraud,  into  the  house  of  another, 
and  turns,  or  at  least  keeps  him  or  his  servants  out  of  posses- 
sion:" 3  BL  Com.  169;  3  Co.  Lit.  4. 

If,  therefore,  Gaither  and  Samuel  Robertson  had,  by  force  or 
otherwise,  kept  William  out,  or  he  had  elected  to  retreat  and 
avoid  the  peril  of  collision,  he  would  thereby  have  been  dis- 
seised, and  could  therefore  have  have  maintained  a  warrant  for 
restitution;  but  he  determined  othewise,  and  was  therefore 
neither  put  out  nor  kept  out  of  his  actual  possession,  which  he 
had  neither  abandoned  nor  lost.  If  therefore,  there  is,  as  to 
William  Bobertson,  any  legal  right  to  restitution  in  this  case, 
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it  can  not  be,  as  adjudged  below,  a  rigbt  to  the  exclusiTe  posses- 
sion, but  only  to  an  occupancy  in  conjunction  'with  him. 

And  consequently,  as  in  our  opinion,  the  evidence  did  not 
authorize  the  verdict  and  judgment  as  rendered,  for  restitution 
of  the  entire  and  exclusive  possession,  the  judgment  is  re- 
versed and  the  cause  remanded. 

FoBCiBLE  Entbt  AND  DsTAnnsB. — In  the  note  to  Davidson  v.  PAtHtps,  30 
Am,  Dec  393,  the  cases  heretofore  reported  in  this  series  upon  this  sahjeet 
are  coUected.  The  subject,  what  constitutes  a  forcible  entry,  is  considered  at 
length  in  the  note  to  Evill  v.  Contodl,  18  Id.  139. 


Duncan  v.  Commonwealth. 

[9  B.  HomiOB.  281.] 

VsKDnio  OF  Spirituous  Liquobs  in  a  Boom  which  is  Ubxd  as  a  Pabt 
OF  A  TAViaw,  if  done  in  subordination  to  the  proprietor  of  the  tavern 
who  is  licensed  to  keep  the  same,  will  not  render  the  person  engaged  in 
the  sale  of  the  liquors  liable  to  indictment  for  keeping  a  tip|»ling-house, 
though  there  is  no  copartnership  between  the  parties. 

LioxiiSB  TO  Keep  a  Tavern  protects  one  who,  acting  under  the  pennissioD 
of  the  holder  of  the  license,  engages  in  the  sale  of  liquors  therein* 

Indiotment.    Verdict  of  guilty.     The  opinion  states  the  &otB» 

Harlan  and  Craddoclcy  for  the  plaintiff. 

Galea,  attorney  generaly  for  the  commonwealth. 

By  Court,  Maeshall,  J.  If  the  room  in  which  Duncan  vended 
his  liquors  and  other  articles,  was  in  good  faith  used  as  the  baiv 
room  of  the  tavern  of  Yates,  who  was  a  licensed  tavern-keeper, 
and  was  used,  so  far  as  the  vending  and  drinking  of  liquors  was 
concerned,  as  Yates  himself  might  have  used  it,  without  a  viola- 
tion of  his  bond,  and  if  it  was  so  used  by  the  permission  and 
authority  of  Yates,  for  the  purpose  of  supplying  liquors  as  he 
might  have  done  himself,  and  if  liquors  were  sold  in  no  other 
room  of  the  tavern,  and  this  room,  so  far  as  regards  the  preser- 
vation of  order  and  decorum,  remained  under  his  control  as  a  part 
of  his  tavern,  for  the  management  of  which  he  was  responsible 
uuder  his  bond — ^it  seems  to  us  that  Duncan  should  not  be  re- 
garded as  guilty  of  keeping  a  tippling-house,  though  the  liquors 
which  he  thus  sold  were  purchased  at  his  own  exclusive  cost, 
and  sold  for  his  own  exclusive  profit,  without  any  participation 
on  the  part  of  Yates,  either  in  the  cost  or  the  profit.  And  as 
the  jury  might  or  might  not,  upon  the  evidence,  have  found 
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all  the  facts  above  stated,  we  are  of  opinion  that  the  court  erred 
in  instnicting  them,  that  unless  Duncan  and  Yates  were  part 
ners,  they  should  find  the  former  guilty.  The  true  question  is, 
whether,  so  far  as  the  vending  of  liquors  was  concerned, 
the  room  was,  in  fact,  used  as  a  part  of  the  tavern,  and  in  sub- 
ordination to  it,  as  Yates  himself  might  have  used  it.  If  so, 
such  use  being  by  authority  of  Yates,  was,  in  our  opinion,  pro- 
tected by  the  license  to  him. 

For  the  error  in  the  instruction  as  above  stated,  the  judgment 
is  reversed,  and  the  cause  remanded  for  a  new  trial,  in  conform* 
ity  with  this  opinion. 

LicxysE  TO  K££P  A  Tavsrit  Inoludbs  Tms  pRiviLEaB  OF  Seluko  Liquobs 
in  an  adjoining  room,  thoagh  there  is  no  door  leading  to  it  from  the  building 
to  which  it  IB  attached:  Oray  v.  CommontoeaUh,  35  Am.  Dec  136,  the  note 
to  which  reviews  the  anthorities  upon  the  subject. 


GoPFAQE  V.  Alexander's  Heibs. 

£2  B.  MoHBOX,  813.] 

Ck)HDrnoN  in  KESTBAnrr  of  thb  Mabriage  of  Testator's  Widow  in  a 
derise  to  her,  is  not  void  though  there  is  no  limitation  over. 

DsnsE  TO  A  Wife  DUBnro  heb  Widowhood  is  a  limitation  expreadve  of 
•    the  duration  of  the  estate,  and  not  a  condition. 

The  Esxatk  of  the  Widow  in  such  case  is  determined  by  her  subsequent 
maniage. 

Bill  in  equity.     The  opinion  states  the  facts. 

Otodey  and  Goodloe,  for  the  plaintiff. 

£0^713071  and  JoknsoUy  and  Findell,  for  the  defendants. 

By  Court,  Ewiko,  J.  Kobert  Alexander  made  his  last  will 
and  testament  containing  the  following  devise :  **  I  give  unto  my 
beloved  wife,  Mary  Alexander,  the  half  of  my  land  1  now  own 
during  her  widowhood  or  life;  also,  my  negro  man,  Moses,  is  to 
stay  with  my  said  wife  during  her  life,  and  to  take  care  of  her, 
and  is  to  have,  at  her  death,  for  his  services,  the  one  fourth  part 
of  the  half  of  my  land  and  bo  set  free;  also,  to  my  wife,  one 
hay  mare.  Pigeon,  and  one  large  sorrel  horse;  two  feather  beds 
and  furniture;  kitchen  and  cupboard  ware;  one  half  dozen  chairs; 
three  sows;  one  boy,  David,  and  one  girl,  Lindy."  He  devised 
the  half  of  his  said  tract  of  land,  which  embraced  about  one 
hundred  acres,  and  upon  which  he  was  living  and  died,  *'  to  his 
^ughter-in-law,  Delphia,  to  be  rented  out  fLfteen  years  for  hei 
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-and  her  children's  benefit,"  bat  made  no  other  disposition  of  the 
remainder  in  said  tract.  After  bequeathing  to  each  of  his  chil- 
dren, six  in  number,  to  some  one  and  to  others  two  small  slaTes, 
and  some  other  small  articles  of  personal  property,  he  died. 
His  widow,  after  living  on  the  land  devised  to  her  a  short  time, 
having  her  portion  allotted  to  her  by  commissioners,  intermarried 
with  one  Bhodem  Coppage,  and  removed  from  the  land,  permit- 
ted her  children  to  take  possession  and  enjoy  the  same  withoat 
claim  or  complaint  on  her  part. 

Her  last  husband,  Coppage,  died,  and  to  a  bill  filed  by  her 
<;hildren,  the  heirs  and  legatees  of  her  first  husband,  Alexander, 
against  her  and  others,  she  filed  a  cross  bill,  setting  up  ckim 
against  them  for  rents  which  had  accrued  after  her  second  mar- 
riage, which  the  circuit  court  decreed  to  her,  upon  the  groxmd 
"that  the  devise  to  her,  limiting  the  estate  to  her  widowhood,  was 
a  condition  in  restraint  of  marriage,  and  was,  therefore,  void, 
there  being  no  devise  over.  From  this  decree  she  has  appealed 
to  this  court. 

We  are  aware  that  it  has  been  sometimes  decided  that  a  con- 
dition in  the  bequest  or  devise  of  a  husband,  in  restraint  of  the 
second  marriage  of  his  widow,  is,  as  in  other  cases  where  there 
is  no  devise  over,  to  be  construed  in  terrorem,  against  the  policy 
of  the  law  and  void:  Parsons  v.  Winshw^  6  Mass.  169  [4  Am. 
Dec.  107];  Marples  v.  Bainbridge,  1  Mod.  590.^  Yet  it  has  been 
frequently  said,  and  we  incline  to  think  upon  good  reason,  that 
a  condition  that  a  widow  shall  not  many,  is  not  unlawful  or 
void,  or  an  annuity  during  vddowhood:  Story's  Eq.  283;  1  Fonb. 
Eq.  210,  note;  Richards  v.  Baker  etal,,2  Atk.  320;  ScoUy.  Ihy- 
ior,  2  Bac.  Ch.  488;'  1  Bop.  on  Leg. ,  c.  13.  So  far  from  its  being 
bad  policy  to  restrict  the  second  marriage  of  a  widow,  in  many 
instances,  it  would  seem  to  be  the  best  of  policy,  and  redound 
most  to  the  public  interest.  When  she  has  children  to  raise  and 
educate,  it  would,  in  the  general,  seem  most  consonant  to  good 
policy  and  sound  morals  for  her  to  devote  herself  to  their  super- 
intendence, care,  moral  culture,  and  education,  than  to  leave 
them  to  their  fate,  placing  herself  under  the  government  and 
control  of  a  second  husband.  Moreover,  the  first  husband, 
without  intending  to  impose  any  undue  restraint  upon  the  sec- 
ond marriage  of  his  wife,  might  feel  it  proper,  and  for  the  best 
of  reasons,  to  make  a  more  liberal  provision  for  her  while  she 
remained  a  widow  and  dependent  upon  her  own  exertions  for 
.  support,  than  after  she  placed  herself  under  the  protection  of 

1.  1  Mad.  Ch.  600.  2.  ScoU  t.  T^Ur,  a  Bro.  Ch.  4tt. 
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another  husband,  and  was  entitled  to  his  aid  and  comfort.  And 
by  way  of  accomplishing  this  beneficent  object,  may,  as  in  the 
case  now  before  the  court,  make  a  portion  of  the  estate  left  to 
her,  cease  with  her  marriage  and  descend  to  his  children.  Be* 
sides  the  widow  in  this  state,  if  she  is  not  satisfied  with  the  pro- 
vision made  for  her  by  her  husband,  or  the  restrictions  imposed 
upon  her  or  engrafted  upon  the  estate  left  her,  may  renounce 
the  proTLsions  made  for  her  by  his  will,  and  betake  herself  to 
the  provision  which  the  law  secures  to  her.  The  reason,  there- 
fore, for  construing  a  condition  in  restraint  of  her  second  mar- 
riage void,  does  not  exist  with  so  much  force  as  when  a  devise, 
with  such  condition,  is  made  another.  Instead  of  the  widow, 
in  this  case,  renouncing  the  provisions  of  the  will,  a  paper  is 
exhibited  showing  that  she  renounced  her  legal  provision  and 
agreed  to  abide  by  the  will  as  it  was  made.  Besides,  it  would 
seem  that  the  same  policy  or  reason  does  not  exist,  against  a  re- 
utriction  of  a  second  or  third  marriage,  as  against  a  first,  or 
against  the  exercise  of  the  right  to  marry  at  all.  Nor  do  such 
marriages,  especially  when  there  are  children  by  the  first  mar- 
riage, generally  turn  out  so  well  for  the  interest  of  the  parties 
or  the  public. 

But  waiving  the  question  just  mooted,  as  to  the  effect  of  a 
condition  clearly  expressed,  restricting  the  marriage  of  a  widow, 
as  unnecessary  now  to  be  determined,  we  are  clearly  of  opinion, 
looking  at  the  whole  contents  of  the  will,  that  the  devise  to  his 
wife  during  widowhood  or  life,  was  intended  by  the  testator,  and 
should  be  construed,  as  a  limitation  expressive  of  the  duration  of 
the  estate,  and  not  as  a  condition  subsequent  or  prior:  1  Bop.  on 
L^.,  c.  13,  668,  626,  et  seq.;  Richards  v.  Baker,  2  Atk.  321.  The 
testator  having  made  a  liberal  provision  for  his  wife,  in  slaves 
and  other  property,  according  to  his  circumstances,  and  vested 
the  same  in  her  absolutely,  he  leaves  to  her  in  addition,  the  one 
half  of  his  little  farm  as  a  home  in  effect,  during  her  life  if  she 
remained  a  widow,  or  during  her  widowhood  only,  in  case  she 
married.  The  happening  of  either  event  was  intended  to  terminate 
the  estate.  It  was  intended  as  a  benefit  durante  vidwUaie  and  no 
longer.  The  estate  is  not  vested  for  life,  to  be  forfeited  if  she 
married,  but  is  vested  during  her  widowhood  only,  in  the  event 
of  her  marriage,  and  must  cease  with  the  termination  of  her 
widowhood,  as  one  of  the  periods  to  which  it  was  limited,  and 
upon  the  accrual  of  which  it  was  made  to  expire :  Vance  and  Wife 
V.  Campbell'H  Heirs,  1  Dana,  230.  With  the  marriage  of  the 
widow  her  estate  in  the  land  having  terminated,  she  had  no 
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furiher  right  to  the  rents  or  profits.  But  if  this  question  ivas 
doubtful,  after  surrendering  the  possession  to  the  heirs,  and  per- 
mitting them  to  occupy  and  use  the  same,  without  a  claim  or 
complaint  on  her  part,  it  would  seem  that  she  ought  not  after- 
wards to  be  permitted  to  charge  them  with  rents. 

The  decree  of  the  circuit  court  is  reyersed  and  cause  remanded, 
that  her  cross  bill  may  be  dismissed. 


Dbyises  and  Conditions  in  Bjestsaint  of  Mabbiaob. — ^Upon  anquestioD* 
able  principles  of  public  policy,  conditions  which  operated  unduly  to  restnin 
the  xnarriage  of  a  person  to  whom  a  contingent  interest  was  devised  depend- 
ing thereupon,  were  held  at  common  law  to  be  inoperative  and  void.    The 
doctrine  of  the  courts  of  England  upon  this  subject,  particularly  with  respect 
to  personal  legacies,  is  clearly  traceable,  through  the  medium  of  the  earlier 
cases,  to  the  principles  and  policy  of  the  civil  law.     By  it,  conditions  in  re- 
straint of  marriage  annexed  to  devises,  gifts,  legacies,  and  other  conveyances 
of  interests,  were  declared  to  be  a  fraud  upon  that  law,  the  policy  of  which 
was  to  favor  the  formation  of  marital  alliances.    With  some  few  modifica- 
tions, this  doctrine  was  transported  to  and  incorporated  in  the  common  law 
of  England.    The  courts  of  equity  of  that  country  particularly,  from  a  de- 
sire to  pursue,  upon  this  question,  the  rules  which  had  been  followed  in  the 
ecclesiastical  courts,  and  which  were  borrowed  originally  from  the  civil  law, 
adopted,  in  respect  to  conditions  in  restraint  of  marriage,  the  principles 
which  under  the  civil  law  had  been  formerly  ordained.     By  this  means  the 
earlier  doctrine  of  the  civil  law  relative  to  conditions  in  restraint  of  marriage 
annexed  to  testamentary  bequests,  was  at  length  embodied  among  those  rules 
and  principles  which  constitute  the  foundation  of  the  English  system  of 
equity  jurisprudence.    Not  a  few  distinctions  resulted  from  the  course  pur- 
sued by  the  chancellors  in  following  the  doctrines  of  the  civU  law  in  respect 
to  personal  legacies,  bequeathed  upon  condition  not  to  marry,  principally  rela- 
tive to  the  difference  between  conditions  precedent  and  subsequent  as  applied 
to  devises  and  legacies,  and  the  existence  in  a  testamentary  bequest  of  per- 
sonal property,  of  a  devise  over  after  breach  of  the  condition,  all  of  which 
will  be  hereafter  noticed. 

By  the  common  law,  conditions  annexed  to  devises  and  gifts,  operating  to 
create  a  general  prohibition  of  marriage,  were  declared  to  be  void,  as  con- 
trary to  public  x>olicy,  or,  in  the  language  of  Lord  Thurlow,  "were  treated 
at  the  same  time  as  unfavorable,  and  contrary  to  the  common  weal  and  good 
order  of  society:"  ScoU  v.  Tyler^  2  Bra  Ch.  431;  S.  C,  White  &  Tudor's 
Leading  Cases,  429;  Harvey  v.  AsfUon,  1  Atk.  3G1;  S.  C,  2  Com.  726; 
Jlishton  V.  Cohb,  9  Sim.  615;  Morley  v.  Rermoldsfm,  2  Hare,  570;  Otia  v. 
Prince,  10  Gray,  581;  Waters  y,  Tazewell,  9  Md.  291;  1  Stoiy's  Eq.  Jur.,  12th 
cd.,  sec.  2S0;  2  Eedfield  on  Wills,  295;  2  Washburn  on  Real  Prop.,  4th 
ed.,  9.  It  is  clear  that  absolute,  general,  and  unqualified  conditions 
imposing  a  prohibition  upon  the  choice  of  marriage,  are  void,  and  that  the 
estate  depending  thereupon  takes  eflfect  absolved  from  the  condition.  And 
not  only  of  conditions  which  lay  a  positive  prohibition  upon  the  right  of  mar^ 
riage  does  this  rule  hold  good,  but  even  in  cases  where  no  prohibition  of  a 
positive  nature  is  imposed,  yet  if  the  condition  is  such  a  one  as  operates  to 
occasion  a  probable  prohibition,  or  is  of  so  rigid  a  nature  as  to  unreasonably 
impede  the  party  in  the  choice  of  marriage,  and  therefore  occasion  a  virtual 
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restraint,  the  condition  is  void.    As,  where  a  legacy  was  bequeathed  by  a 
testator  to  his  daughter  upon  condition  that  she  should  not  marry  without 
the  consent  of  specified  persons,  and  should  not  marry  a  man  who  was  not 
seised  of  an  estate  in  fee  simple,  or  of  freehold  property  of  the  yearly  value 
of  five  hundred  pounds  sterling,  the  condition  was  declared  invalid,  as  lead- 
ing to  a  probable  prohibition  of  marriage:  KeUff  v.  Monck,  3  Ridgw.  Cas. 
205;  1  Story's  Equity  Jur.,  12th  ed.,  sec.  280.     In  Maddox  v.  Maddox,  11 
Gratt.  804,  a  legacy  was  declared  to  be  relieved  of  a  condition  in  restraint  of 
marriage  for  similar  reasons.    The  bequest  in  the  case  just  referred  to,  was 
made  by  a  member  of  the  Society  of  Friends  to  his  niece,  upon  condition  that 
she  should  remain  a  member  of  the  society  to  which  the  testator  belonged. 
When  the  legatee  arrived  at  marriageable  age  there  were  but  five  or  six  male 
members  of  that  society  in  the  neighborhood  who  were  unmarried.     The 
l^atee  married  a  person  who  was  not  a  member  of  the  society,  and  by  that 
means  ceased  to  be  a  member  herself,  under  the  laws  of  the  order.     Upon  a 
suit  in  equity  by  the  legatee  against  the  administrator,  the  condition  was  de- 
clared to  be  an  unreasonable  restraint  upon  marriage,  and  void.    Lee,  J., 
delivered  the  opinion  of  the  court,  and  discussed  the  subject  in  an  able  man- 
ner, reviewing,  in  the  course  of  his  opioion,  most  of  the  English  authorities 
bearing  upon  the  question.     After  some  observations  of  an  historical  nature 
upon  the  origin  of  the  principle  under  discussion,  he  proceeded  as  follows: 
"  Conditions,  therefore,  iu  restraint  of  marriage,  annexed  to  gifts  and  lega- 
cies, are  allowed  when  they  are  reasonable  in  themselves,  and  do  not  unduly 
restrict  a  just  and  proper  freedom  of  choice.     But  where  a  condition  is  in  re- 
straint of  marriage  generally,  it  is  deemed  to  be  contrary  to  public  policy,  at 
war  with  sound  morality,  and  directly  violative  of  the  true  economy  of  social 
snd  domestic  life.   Hence,  such  a  condition  will  be  held  utterly  void.    In  Elizo' 
beth  C<utle*8  Caaty  Law  Jurist,  December,  1846,  the  vice-chancellor  declared 
in  general  terms  that  *  limitations  in  restriction  of  marA*iage  were  objection- 
able;' and  in  Lang  v.  Dennis,  4  Burr.  2052,  Lord  Mansfield  said:  '  Conditions 
in  restraint  of  marriage  are  odious,  and  are  therefore  held  to  the  utmost  rigor 
and  strictness.     They  are  contrary  to  sound  policy.'    And,  accordingly,  even 
in  thoae  cases  in  which  restraints  of  a  partial  character  may  be  imposed  on 
xaarriage,  as  in  respect  of  time,  place,  or  person,  they  must  be  such  only  as 
are  just,  fair,  and  reasonable.     Where  they  are  of  so  rigid  a  character,  or 
made  so  dependent  on  peculiar  circumstances,  as  to  operate  a  virtual  though 
not  a  positive  restraint  on  marriage,  or  unreasonably  restrict  the  party  in  the 
choice  of  marriage,  they  will  be  inefifectualand  utterly  disregarded.     Thus, 
a  condition  in  restraint  of  marriage,  excluding  men  of  a  particular  profession, 
has  been  held  void:  1  £q.  Cas.  Abr.  110.     So  a  contract  not  to  marry  within 
six  years  is  void  because  it  tends  to  discourage  marriage:  Hartley  v.  Bice,  10 
East,  22.    So  a  covenant  with  a  woman  not  to  marry  another  person,  has 
been  held  not  to  be  binding:  Loioe  v.  Peers,  4  Burr.  2225.     And  Judge  Story 
lays  it  down,  that  restraints  in  respect  of  time,  place,  or  person,  may  be  so 
framed  as  to  operate  a  virtual  prohibition  upon  marriage,  or  at  least  upon  its 
most  important  and  valuable  objects;  and  he  illustrates  by  a  condition  that 
a  child  diould  not  marry  till  fifty  years  of  age;  or  should  not  marry  any  per- 
aon  inhabiting  the  same  town,  county,  or  state;  or  should  not  marry  any 
person  that  was  a  clergyman,  a  physician,  or  a  lawyer,  or  any  person  except 
of  8  particular  trade  or  employment:  all  of  which  he  teUs  us  would  be  deemed 
mere  evasions  of  the  law:  Story's  £q.  Jur.,  sec.  2S3." 

Bat  reasonable  restraints  or  restrictions,  designed  to  protect  youth  and  iu« 
•zperience  against  the  unfortunate  consequences  of  rasli  and  imprudent  matri- 
mooial  ftiiiftT»/»i«fl^  ore  not  void  when  annexed,  in  the  form  of  conditions,  to 
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gifts  or  testamentary  bequests.  Reasonable  restrictionB  of  this  character  haTs 
been  upheld,  for  many  reasons,  undeniably  sound  and  entirely  prudent.  The 
power  of  disposition  by  will  or  deed  implies  the  nafit  to  prescribe  the  terms  upon 
which  the  estate  shall  be  enjoyed,  if  not  unreasonable  or  unlawful.  Again,  such 
reasonable  restraints  do  not  forbid  marriage,  but  merely  postpone  choice,  or 
in  some  manner  limit  it,  until  a  period  when  it  can,  presumably,  be  made 
to  greater  advantage  to  the  person  affected,  and  therefore  the  same  consider- 
ations of  public  policy  which  would  deny  validity  to  a  prohibition  imposing 
an  absolute  restraint  upon  the  general  privilege  of  contracting  marriage, 
would  also  sustain  and  commend  such  reasonable  limitations  as  were  evidently 
required  to  shield  the  party  from  the  results  of  individual  rashness  or  im- 
providence. Thus,  a  condition  annexed  to  a  devise  or  gift  that  marriage 
should  not  take  place  except  with  consent  of  pavents,  or  of  tnisteee,  or 
of  some  other  competent  person  designated  by  the  donor,  if  reasonable 
will  be  valid:  Desbody  v.  Boyviile,  2  P.  Wms.  647;  ScoU  v.  Tyler,  mipra; 
StUton  V.  Jewke,  2  Oh.  Rep.  95;  Clarke  v.  Parher,  19  Yes.  1;  Lloyd  v.  Bran- 
ton,  3  Meriv.  108;  Dashwood  v.  Bvlkdey,  10  Ves.  230;  Creagh  v.  Wi^wn,  2 
Vem.  672;  Chavncy  v.  Oraydon,  2  Atk.  616;  Ilemmings  v.  MunkUy,  1  Bnx 
Ch.  304;  BO  a  condition  annexed  to  the  vesting  of  a  legacy  requiring  tiie 
guardian's  approbation  of  the  legatee's  marriage,  is  a  valid  condition  upon 
breach  of  which  the  legatee's  interest  is  determined:  ColUer  v.  Slaughter,  20 
Ala.  263;  a  condition  to  marry  or  not  to  marry  a  particular  person  has,  like- 
wise, been  held  good  as  not  tending  to  create  a  positive  or  even  probable  pro- 
hibition of  marriage:  Randal  v.  Payne,  1  Bro.  Ch.  66;  Jarvie  v.  Duhe,  1 
Vem.  19;  ScoU  v.  Tyler,  supra.  So  a  condition  is  valid  which  requires  that 
a  devisee  shall  not  marry  a  native  of  a  particular  country:  Perrin  v.  Lyon,  9 
East,  170;  or  shall  not  marry  a  person  belonging  to  a  particular  sect  or  relig- 
ion: Duggan  v.  KtUy,  10  lied.  Eq.  295;  so  with  a  condition  forbiddiug  mar- 
riage under  the  age  of  twenty -one  years:  Stackpole  v.  BeauTnont,  3  Ves.  89; 
or  even  restricting  it  to  the  age  of  twenty-eight:  Tounge  v.  Puree,  8  De  6.  M. 
&  G.  756;  a  condition  providing  that  the  estate  shall  not  vest  if  the  marriage 
be  solemnized  according  to  any  other  form  or  ceremony  than  that  practiced 
by  a  designated  sect  or  religious  denomination,  has  also  been  said  not  to  be 
illegal:  HauglUonY,  Haughton,  1  MoL  611. 

Conditions  in  restraint  of  the  marriage  of  the  widow  of  the  testator  have  been 
held  to  be  good  and  valid.  In  view  of  the  decisions  in  England  as  well  as  Amer- 
ica which  have  gone  to  the  length  of  deciding  that  restrictions  may  be  imposed 
upon  the  wife  in  a  deviae  to  her,  restraining  her  right,  after  the  death  of  the  hus- 
band, to  contract  a  second  marriage  under  penalty  of  losing  her  estate,  it  may 
be  asserted  as  an  established  principle,  that  such  a  condition  is  not  contrary 
to  any  legal  rule.  A  gift  to  a  widow,  then,  while  she  shall  remain  such,  or  on 
condition  of  her  not  marrying,  is  valid,  and  especially  where  there  is  a  limita- 
tion over,  after  breach  of  the  condition,  her  estate  is  determined  by  a  failure 
to  comply,  and  the  limitation  over  takes  effect:  Little  v.  Birdwell,  21  Tex. 
610;  Vance  v.  Campbell,  1  Dana,  229;  PMUipe  v.  Medbury,  7  Conn.  568;  Me- 
CaUitugh'a  Appeal,  12  Pa.  St.  197;  HawUna  v.  Sheggs,  10  Humph.  31;  BewMU 
v.  Bobinson,  10  Watts,  348;  Holmes  v.  Pield,  12  111.  424;  Hughes  v.  Boyd,  2 
Sneed,  512;  Chapin  v.  Marvin,  12  Wend.  612;  CommonweaUh  v.  Stauffer,  10 
Pa.  St.  350;  Gough  v.  Manning,  26  Md.  348;  O'Neale  T.  Ward,  3  Har.  &  M. 
93;  Dumey  v.  Scheffler,  24  Mo.  170.  It  may  not  be  entirely  clear  whether 
there  exists  a  reason  for  any  well-rccognizcd  distinction  between  the  case  of  a 
devise  to  a  widow  incumbered  with  a  condition  of  this  character,  and  that  of 
a  similar  disposition  to  any  other  person.  Even  in  the  case  of  a  devise 
to  a  widow  of  an  annuity,  during  her  widowhood  or  life,  where  there  is  no 
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limitatioii  oyer  ftfter  her  interest  Bhall  have  determined,  the  condition  ib  m 
ierroftm  merely,  and  therefore  void,  and  the  widow  has,  in  that  case,  been, 
held  entitled  to  the  annuity  during  her  life,  notwithstanding  she  had  oosi- 
tracted  a  second  marriage:  Parsons  v.  Winslow,  6  Mass.  169;  S.  C,  4  Am. 
Dec  107,  the  note  to  which  reviews  the  doctrine  of  the  American  cases  upo» 
this  subject;  but  see  also  Barton  v.  Barton^  2  Vem.  308;  Jordan  v.  HoUombti^ 
1  Amb.  209;  Lolyd  v.  Lloyd,  2  Sim.  (N.  S.)  255. 

Distinction  as  to  Onditiuns  in  Restbaint  of  Mabriaob  where  there  ]» 
A  Limitation  Over  atter  the  Particcjlar  Estate. — ^While  conditions  which, 
operated  to  create  ageneral  and  absolute  prohibition  upon  the  choice  of  marriage 
were  held  void  as  being  contrary  to  the  policy  of  the  law,  we  have  already  seea 
that  mere  reasonable  restraints,  which  were  calculated  to  effect  a  beneficial  in- 
fluence upon  the  conduct  of  the  party  in  interest,  were  not  so,  but,  upon  the  con- 
trary, were  looked  upon  in  a  spirit  of  liberality.  But  the  courts  of  equity  do  not 
seem,  upon  the  whole,  to  have  been  inclined  to  lend  an  indulgent  consideration 
to  conditions  which  operated,  even  remotely,  to  occcasion  restraints  upon  the 
right  of  marriage.  And  not  a  few  subtle  and  refined  distinctions  have  been  re- 
sorted to  in  order  to  escape  the  consequences  of  literally  executing  the  poe- 
itive  directfons  of  the  party  imposing  conditions  of  that  character.  One  of 
these  is  founded  upon  the  difference  between  a  gift  with  a  bequest  over  in. 
the  event  of  non-compliance  with  the  condition,  and  a  gift  in  which,  upon 
default  of  the  condition  annexed  to  the  particular  estate,  no  limitation  ovei 
is  directed.  In  the  case  first  mentioned,  the  bequest  over  becomes  effective 
upon  failure  to  perform  the  condition,  and  the  prior  legacy  is  defeated:  Clarke 
V.  Parher,  19  Ves.  13;  Wheeler  v.  Bingham,  3  Atk.  367;  Cornell  v.  LoveU,  35 
Pla.  St.  100;  1  Story's  £q.  Jur.,  sec.  287.  But  in  the  latter  case,  where  there 
is  no  bequest  over  after  breach  of  the  condition,  it  is  held  that  the  condition. 
is  tn  terforem  merely,  and  therefore  invalid,  because  the  testator,  having, 
failed  to  make  any  further  disposition  of  the  estate  after  failure  of  the  con- 
dition, a  forfeiture  would  result  if  the  legatee  were  held  to  a  strict  compli- 
ance, which  was  not  favored  in  equity.  Consequently,  although  the  condition 
imposed  only  such  a  reasonable  restraint  upon  the  choice  of  marriage  as  at 
law  would  have  constituted  a  valid  condition,  yet  because  there  is  no  bequest 
over  upon  default  of  the  condition  upon  which  the  particular  legacy  depends^ 
the  condition  must  be  construed  as  being  in  terrorem  merely,  and  therefore 
void:  Parsons  v.  Winslow,  supra;  Harvey  v.  Ashton,  1  Atk.  361;  Reynish  v. 
Martin,  3  Id.  330;  Oough  v.  Manning,  26  Md.  347;  Binnerman  v.  Weaver,  S 
Id.  517;  Mcllvaine  v.  Cfethen,  3  Whart.  575;  Maddox  v.  Maddox,  11  Gratt. 
804.  It  is  not  sufficient  to  constitute  a  limitation  over,  that  the  will  contains 
a  general  residuary  bequest;  it  must  contain  a  specific  direction  that  the  leg- 
acy shall  vest  in  a  third  person,  or  shall  sink  into  the  residuum,  upon  breach 
of  the  condition.  A  mere  residuary  clause  is  not  a  sufficient  limitation  over 
to  support  a  condition  in  restraint  of  marriage,^  so  far  as  to  render  it  not  tn 
terrorem  from  the  absence  of  a  bequest  over  after  default:  See  Lloyd  v.  Bran- 
ton,  3  Meriv.  110,  and  authorities  suprcL  The  doctrine  that  a  limitation  over 
is  necessary  to  support  a  condition  of  this  character,  refers  exclusively  to 
legacies  or  gifts  of  personal  property.  In  that  case  a  forfeiture  would  result 
if  no  succeeding  interest  were  provided  for.  In  relation  to  real  estate  it 
seems  that  the  same  difficulty  does  not  exist,  because  the  heir  may  at  any 
time  enter  for  condition  broken.  In  Otis  v.  Prince,  supra,  it  was  evidently 
considered  by  the  court  that  a  limitation  over  was  necessary  to  sustain  a  con- 
dition in  restraint  of  marriage,  even  in  the  case  of  a  devise  of  realty,  for  the 
devise  there  was  of  real  estate,  with  a  condition  to  pay  the  devisee  its  net 
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income  bo  long  aa  he  should  remain  nnmarried.  The  court  in  dedaring  the 
condition  illegal  said:  "The  condition  is  suhseqnent,  and  a  restraint  npon 
the  marriage  of  the  grandson  without  limitation  as  to  time  or  person.  It  is 
therefore  clearly  against  the  policy  of  the  law  and  void,  unless  there  is  a  yalid 
gift  over."  This  distinction  does  not  appear  to  have  been  considered  neoes- 
sary,  however,  as  previously  stated,  when  the  subject  of  the  devise  was  real 
estate. 

It  has  been  held  in  some  instances  that  a  bequest  over  was  not  essential  to 
the  validity  of  a  condition  precedent  in  restraint  of  marriage,  even  in  a  case 
where  the  property  bequeathed  was  personaL     Scott  v.  Tyler,  supra, 

A  gift,  devise,  or  legacy  to  a  widow  while  she  shall  continue  unmarried, 
or  durante  vidtUtatet  is  good  without  any  limitation  over,  and  the  condition 
must  be  complied  with.  In  this  case  the  restriction  is  not  treated  as  a  con- 
dition subsequent  divesting  her  estate  after  default,  but  as  a  conditional  lim- 
itation  or  a  qualification,  as  is  said  in  the  principal  case,  expressive  of  or  de- 
terminining  the  duration  of  her  estate,  so  that  the  contingency  upon  which 
the  legacy  depends,  though  there  is  no  bequest  over,  is  good  as  a  conditioDal 
limitation:  PhiUips  v.  Medbury,  7  Ck>nn.  568;  Hoopea  v.  Dundas^  10  Pa.  St. 
75;  MitcheU  v.  MUelM,  29  Md.  581;  lAtOe  v.  BirdweU,  21  Tex  611;  ffaU^s 
Estate,  38  Pa.  St.  422;  OomeU  v.  LoveU,  35  Pa.  St  100;  Pringle  v.  IhtmUeg, 
14  Smed.  k  M.  16. 

Conditions  Precedsmt  and  Subssquent  as  Applied  to  Dbvisxs  anb 
Legacies. — Where  a  condition  is  precedent,  inasmuch  as  the  estate  can  nol 
commence  in  enjoyment  until  the  condition  is  performed,  the  oonditi<Ni  is 
beneficial,  and  ought  to  be  so  liberally  construed  as  to  give  effect  to  the  in* 
terest  created  by  it.  But  a  condition  subsequent  operates  to  divest  an  estate 
already  in  exisence,  defeats  and  annihilates  a  present  interest  in  enjoyment, 
and  is  consequently  in  the  nature  of  a  penalty,  and  must  therefore  be  con- 
strued strictly.  This  was  substantially  the  doctrine  that  prevailed  in  regaxd 
to  conditions  precedent  and  subsequent. 

In  relation  to  devises  of  real  property,  conditions,  both  precedent  and 
subsequent,  in  restraint  of  marriage,  were  treated  in  accordance  with  the  strict 
doctrine  of  the  common  law  relative  to  conditions  generally.  If  the  conditioD 
was  precedent,  a  strict  compliance  was  necessary  in  order  to  vest  the  intemt 
contingent  thereupon.  If  the  condition  was  equivalent  to  an  abaolnte  re- 
straint of  marriage,  and  was  subsequent,  the  condition  being  itself  a  nullity, 
the  estate  was  relieved  of  the  condition,  and  became  absolute:  2  Washb.  on 
Real  Prop.,  4th  ed.,  9;  1  Story's  Eq.  Jur.,  sec.  288. 

It  is  equally  clear  that  if  the  restraint  was  so  far  reasonable  as  to  conatitnte 
at  law  a  valid  condition,  if  it  related  to  real  property,  a  strict  oomplianoo 
with  its  terms  was  necessary  in  order  to  preserve  the  estate,  whether  there 
w^as  a  limitation  over  or  not:  Bertie  v.  Falkland,  Freem.  Ch.  220;  S.  C,  2 
Vem.  333:  Harvey  v.  Aahton,  1  Atk.  361;  Beynish  v.Martin^  3  Id.  330;  Ay 
v.  Porter,  1  Mod.  300;  Long  v.  Bickettn,  2  Sim.  &  Stu.  179. 

But  if  the  condition  applied  to  a  legacy  of  personal  property,  a  different 
rule  prevailed,  as  the  result  of  the  action  of  the  courts  of  chancery,  in  apply- 
ing, in  relation  to  these  questions,  the  rules  of  the  civil  law  as  they  had  been 
expounded  in  the  ecclesiastical  courts.  It  was,  therefore,  held  that  if  a  con- 
dition precedent  was  annexed  to  a  bequest  of  personal  property,  which  was 
in  the  nature  of  a  general  restraint  upon  marriage,  and  so  void  at  law,  the 
legacy  became  pure  and  absolute,  in  like  manner  as  if  no  condition  were  at- 
tached: Maddox  v.  Maddox,  mpra;  1  Story's  Eq.  Jur.,  see.  289. 

But  if  the  condition  related  to  a  personal  legacy,  and  was  precedent^ 
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impoaed  only  a  reasonable  and  lawful  restraint  upon  the  marriage  of  the 
legatee,  and  there  was  no  bequest  or  limitation  over,  it  is  a  mnch-vezed  qnes* 
^on  whether  the  condition  should  be  held  good  and  a  performance  therewith 
required  before  the  legatee  could  take,  or  whether  the  condition  was  not  in 
ierrorem  and  void,  and  the  legacy  therefore,  as  in  other  cases,  pure  and  ab- 
aolute  without  compliance. 

The  better  opinion  seems  to  be  that  the  refined  distinctions  attempted  to 
be  made  in  the  discussion  of  this  question  are  much  more  abstract  and  in- 
genious than  useful  and  necessary,  and  that  the  condition  should  be  consid- 
ered valid.  In  StachpoU  v.  Beaumofntt  3  Yes.  96,  Lord  Loughborough,  dis- 
cussing this  subject,  said:  "I  do  not  see  any  importance  in  reality  in  the 
distinction  between  conditions  precedent  and  subsequent.  The  case  of  all 
these  questions  is  plainly  this:  In  deciding  questions  that  arise  upon  legacies 
out  of  land,  the  court  very  properly  followed  the  rale  that  the  common  law 
prescribes,  and  common  sense  supports,  to  hold  the  condition  binding  when 
it  is  not  illegal.  Where  it  is  illegal,  the  condition  would  be  rejected,  and  the 
gift  pure.  When  the  rule  came  to  be  applied  to  personal  estate,  the  court 
felt  the  difficulty  upon  the  supposition  that  the  ecclesiastical  court  had 
adopted  a  positive  rule  from  the  civil  Uw  upon  legatory  questions;  and  the 
inconvenience  of  proceeding  by  a  different  nde  in  a  concurrent  jurisdiction 
in  the  resort  to  this  court  instead  of  the  ecclesiastical  court,  upon  legatory 
questions,  which,  after  the  restoration,  was  very  frequent,  in  the  beginning 
embarrassed  the  court.  Distinction  upon  distinction  was  taken  to  get  out  of 
the  supposed  difficulty.  How  it  should  ever  have  come  to  be  a  rule  of  de- 
cision in  the  ecclesiastical  court  is  impossible  to  be  accounted  for,  but  upon 
this  circumstance,  that  in  the  unenlightened  ages,  soon  after  the  revival  of 
letters,  there  was  a  blind,  superstitious  adherence  to  the  text  of  the  civil  law. 
They  never  reasoned,  but  only  looked  into  the  books,  and  transferred  the 
mle,  without  weighing  the  circumstances,  as  positive  rules  to  guide  them. 
It  is  beyond  imagination  except  from  that  circumstance,  how,  in  a  Christian 
«oantzy,  they  should  have  adopted  the  rule  of  the  Roman  Uw  with  regard  to 
conditions  as  to  marriage.'*  In  the  leading  case  of  8coU  v.  Tyler,  miprOf 
where  a  legacy  was  to  be  paid  to  a  daughter,  one  portion  at  the  age  of  twenty- 
one  if  then  unmarried,  and  another  at  the  age  of  twenty-five  if  then  unmar- 
ried; but  in  case  she  married  before  twenty-one,  vjUh  the  consent  of  her 
mother,  then  the  whole  sum  to  be  settied  upon  her  as  directed  in  the  will« 
and  the  daughter  having  married  before  the  age  of  twenty-one,  %oUhout  con- 
.sent,  it  was  held  that  the  legacy  did  not  vest,  although  there  was  not  a  spe- 
cific limitation  over  after  failure  of  this  condition.  See  also  to  the  same  effect^ 
Knight  v.  Cameron,  14  Ves.  388;  Claris  v.  Parher,  19  Id.  14;  Hemminga  v. 
MtmHey,  1  Bro.  Ch.  304;  1  Story's  Eq.  Jur.,  see.  29a  The  question  has 
been  already  considered  how  far  conditions  subsequent  were  affected  by  the 
absence  of  a  limitation  over  after  breach  of  the  condition. 


Lewis  v.  Lote's 
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O0HTB7A2rcaB   TO    THB    ChILDBEN    OF   THE    GbaNTOB   IS   VOID    AS    AQAINn 

Gbxditobs,  prior  and  subsequent,  where  St  is  shown  that  the  conveyance 
included  all  the  property  of  the  grantor,  real  and  personal,  and  was  made 
to  children  of  tender  years  who  were  living  with  him  at  the  time,  and 
Ax.  Pxo.  Tox..  ZXXVm— U 
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that  he  thereafter  continued  in  poeseenon,  selling,  renting,  and  hiiinf 
portionB  of  the  property,  and  applying  the  proceeds  to  his  own  nse,  and 
it  further  appears  that  prior  to  the  conveyance  thu  grantor  seated  to  a 
creditor  that  the  amount  of  his  indebtedness  was  large,  and  that  ha  had 
abeady  made  a  conveyance  to  his  children  of  all  his  property. 

A  MOSTOAOXS  07  PXBSONAL  PROPEBTT  IS  A  PUBCHASEK  FOK  VaLUS  tO  the 

extent  of  the  sum  secured. 

As  TO  PuBCHASEBS  FOR  Valub  OF  PxBSONAL  Pbopxbtt  retained  in  the 
grantor's  possession  after  a  voluntary  conveyance  to  his  children,  the 
mere  fact  that  the  conveyance  is  voluntary  renders  it  prima  ftidt  fraud- 
ulent and  void. 

KOTIGB  OF  A  Fbaudulxmt  Convxtanox,  whether  actual  or  coDstmctivey  does 
not  render  it  valid  as  against  a  subsequent  purchaser. 

Bill  in  equity.    The  &ct8  are  stated  in  the  opinion. 

LoughboroTighj  for  the  plaintiff. 

By  Court,  Ewnsa,  J.  In  May,  1837,  Qeorge  B.  Loye,  upon 
no  other  consideration  than  love  and  affection,  conyeyed  his 
real  estate  to  his  three  infant  children,  who  were  liTing  with 
him;  and  in  June  following,  on  the  same  consideration,  con- 
yeyed to  them  his  slayes  and  other  personal  property,  and  both 
deeds  were  duly  recorded  in  June  of  the  same  year.  In  October 
following,  he  borrowed  money  from  Lewis,  and  executed  a  mort- 
gage to  hinri  for  one  of  the  slaves  to  secure  the  repayment  there- 
of. Before  and  after  the  mortgage,  he  remained  in  possession 
of  all  the  property  and  exercised  ownership  oyer  it,  selling, 
renting,  and  hiring,  and  applying  the  profits  to  his  own  use,  ap 
he  had  done  before  the  conveyance  to  his  children,  until  one 
Merriweather  was  appointed  by  the  couniy  court,  guardian  of 
the  children,  and  claimed  in  that  character  to  control  the  prop- 
erty. Lewis  filed  his  bill  against  Loye  and  his  children  and 
Merriweather,  to  remove  the  incumbrance  from  the  slaye  mort- 
gaged to  him,  and  to  subject  him  to  sale  in  satisfaction  of  his 
debt.  Love  having  died,  the  suit  was  renewed  against  the 
three  children  as  his  heirs,  there  being  no  administration  on  his 
estate.  I'he  chancellor,  upon  the  hearing,  dismissed  the  com- 
plainant's bill,  and  he  has  brought  the  case  to  this  court.  The 
bill  was  dismissed  by  the  chancellor  on  the  ground  that  there 
was  no  evidence  other  than  the  confessions  of  Love,  that  he  was 
indebted  at  the  time  when  the  deeds  of  gift  were  made  to  his 
children,  and  that  these  confessions  were  made  after  the  deeds 
were  made,  and  were  not  eyidence  against  them;  and  that  the 
conveyance  thus  made  was  not  fraudulent  and  yoid  as  against 
'  the  complainant  and  subsequent  creditor. 

The  chancellor  seems  to  have  overlooked  the  deposition  of 
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• 
William  L.  Mitchell,  who  states  that  some  time  in  Febroaiy. 

1837,  as  well  as  he  recollects,  Lotc  told  him  or  spoke  it  in  his 
presence,  that  he  was  very  much  indebted.  He  was  speaking  to 
a  man  to  whom  he  was  indebted,  and  stated  to  him  that  he  need 
not  sue  him,  that  he  had  made  oyer  his  propertyi)o  his  children, 
but  would  pay  him.  Though  the  statement  that  he  had  made 
oyer  his  prox>erty  was  untrue,  it  shows  that  the  plan  had  then 
taken  root  in  his  mind,  and  the  object  to  be  accomplished  by  it, 
and  the  statement  was  made  that  he  had  made  it  oyer  to  deter 
the  creditor  from  suing.  In  corroboration  of  the  eyidence  of 
this  witness,  is  the  eyidence  of  seyeral  others,  proying  by  his 
confessions  after  the  deeds  were  made,  which  are  at  least  com- 
petent against  himself,  the  fraudulent  motiye  which  prompted 
the  execution  of  the  deeds,  which,  taken  in  connection  with  the 
facts  that  the  deeds  embraced  all  his  property,  that  they  were 
made  to  children  of  tender  years,  who  were  liying  with  him, 
and  that  he  continued  as  before  in  possession,  selling,  renting, 
and  hiring,  and  applying  the  proceeds  to  his  own  use,  and  exer- 
cising eyery  other  act  of  ownership  oyer  it,  leayes  no  rational 
doubt  upon  the  mind,  that  they  were  not  made  as  a  reasonable 
adyancement  to  his  children,  commensurate  with  his  means  and 
condition,  bat  as  a  coyer  to  hinder,  delay,  and  obstruct  credit- 
ors in  the  enforcement  of  their  debts,  and  as  such  the  whole 
transaction  is  fraudulent  and  yoid  against  subsequent  as  well  as 
prior  creditors. 

But  the  complainant  does  not  stand  in  the  condition  of  a  gen- 
eral creditor,  but  as  mortgagee,  occupies  the  more  fayorable 
attitude  of  a  purchaser  for  yaluable  consideration  to  the  extent 
of  the  sum  secured:  Bob.  on  Fraud.  Con.  373,  and  the  au- 
thorities cited. 

As  a  purchaser,  the  mere  fact  that  the  deeds  are  yolimtary, 
renders  them  at  least  prima  facie  fraudulent  and  yoid  as  to  him: 
27th  Stat,  of  Eliz.;  Sterry  aivd  Wife  y.  Ardew  et  aZ.,  Johns.  Ch. 
261,»and  the  authorities  there  referred  to;  S.  C,  12  Id.  536,* 
and  the  authorities  referred  to;  Bob.  on  Fraud.  Con.  62  et  seq,^ 
and  the  authorities  there  referred  to. 

But  when,  as  in  this  case,  it  is  obyious  that  they  were  made, 
not  as  an  adyancement,  but  with  a  fraudulent  motiye  and  intent, 
they  are  unquestionably  yoid  as  to  him.  Nor  does  it  matter 
that  the  deeds  were  recorded  or  the  complainant  had  construct* 
itQ  notice  of  their  execution  prior  to  his  purchase:  Sugd.  on 

1.  sterry  y,Ardtn,  1  Jobna.  Cli.  261. 

9.  VtrpUMk  T.  Starry t  U  Jolms.  636;  S.  C,  7  Am.  Deo.  348. 
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Tend.  620;  Burton's  lien  of  Eeal  Property,  79,  and  the  an- 
tlioritdes  before  referred  to.  And  though  they  were  recorded, 
he  most  likely  ne^er  had  actual  notice  of  their  existence,  and  if 
he  had,  notice  of  the  deeds  was  notice  that  thej  were  Toluntary, 
and  may  also  haye  been  attended  wifch  notice  that  they  were 
fraudulent,  and  consequently  void. 

Decree  reversed  and  cause  remanded,  that  a  decree  may  be 
rendered  in  fayor  of  the  complainant  below. 


Retention  of  Foss£asiON  bt  a  Vendor  Creates  a  Pbbsumftion  or 
Fraud:  See  Rkhmond  v.  Crvdup,  33  Am.  Dec.  164.  The  cases  in  this  series 
upon  this  sabject  will  be  foond  in  the  note  to  the  case  above  cited.  Except 
as  to  the  creditors  of  the  grantor,  a  fraudulent  conveyance  is  good:  AfcOte 
▼.  Campbell,  32  Id.  783.  A  voluntary  conveyance  is  not  void  unless  absolutely 
fiBudnlent:  Daugfierty  v.  Jack,  30  Id.  335,  and  note;  therefore,  because  vol- 
untary, a  deed  is  not  necessarily  void  against  a  subsequent  creditor:  Hud" 
naU  V.  TeatdaU,  10  Id.  671.  The  question  of  the  vididity  of  voluntary  convey- 
is  considered  in  extenso  in  the  note  to  JenHns  v.  Clement^  14  LL  703. 


Shaefeb  v.  Gates  and  Wjfe. 

[2  B.  MOHBOX,  453.] 

Ho  Bight  of  Entbt  is  Acquired  bt  a  Purchase  under  a  Void  Judo- 
KENT,  and  any  entry  attempted  thereunder  amounts  to  a  disseisin  of  those 
entitled. 

J>E]cakdant  in  a  Writ  of  Eight  mat  Kecoveb  the  proportionate  in- 
terest to  which  he  shows  title,  although  less  in  extent  than  his  writ 
demands. 

JlTDOMENT    AGAINST   A    PaRTT   WITHOUT    STTHSR    A    VoLUNTABT    APPBAE- 

ANOB  Upon  his  part,  or  judicial  notice  to  him  of  the  proceeding,  is  void. 

Infaitts  Who  are  not  Personallt  Served  with  Process  are  not  made 
parties  to  a  proceeding  by  the  mere  appointment  of  a  guardian  ad  UUm, 
when  the  record  exhibits  no  proof  of  acceptance  by  the  guardian  or 
knowledge  of  the  trust  allotted  to  him,  or  that  he  appeared  in  the  action 
and  defended  it. 

Service  or  Process  upon  a  Partt  as  Guardian  ad  litem  of  in&nt 
defendants,  before  his  appointment,  is  unauthorized  and  void,  and  the  re- 
turn of  such  service  iudorsed  thereon  does  not  prove  notification  to  the 
guardian  of  his  appointment. 

Notice  to  a  Guardian  ad  litem  of  his  Appodttmeht  does  not  make 
those  in  whose  behalf  he  is  appointed,  defendants  to  the  action,  so  as  to 
bind  them  by  a  judgment. 

It  is  Indispensable  to  the  Vauditt  of  a  Judgment  against  an  infant 
that  the  record  should  show  that  he  was  made  a  party  in  some  legal  and 
afiectual  mode. 

Judgment  against  an  Infant  Defendant  should  NEVxit  be  Rendebed, 
except  after  his  appearance  iu  the  action  by  gnardfan,  unless  the  codH 
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is  fint  aatufied  that  the  gaardian  had  been  yigilant  and  faithfol,  and  had 
aBcertained  that  there  was  no  available  defense. 

JUDGMSiT  BT  DswAXTLT  AGAINST  AN  INFANT  13  VoiD  when  there  is  nothing 
in  the  record  showing  an  acceptance  by  a  guardian  ad  Utem  of  his  trast» 
or  notice  to  him  thereof. 

Lafse  of  Timb  can  Never  Authobize  the  Presumption  that  an  existing 
record  apparently  complete  and  perfect,  is  not  substantially  what  it 
always  was,  and  especially  that  any  matter  which  it  imports  or  ex- 
presses is  false. 

PEmniFTioN  OF  AN  Extraneous  Factt  not  Shown  by  a  Kecord  may  be 
authorized  by  lapse  of  time,  when  it  is  not  indispensable  to  the  validity 
of  the  judgment  that  the  record  should  exhibit  it,  but  no  presumption 
can  be  allowed  to  contradict  a  substantive  fact  apparent  upon  the  face 
of  the  record. 

Ko  Presumption  will  be  Made  that  a  Guardian  ad  utem  Appeared 
for  infant  defendants  when  the  record  expressly  affirms  that  he  did  not 
appear,  and  that  the  judgment  rendered  against  them  was  by  default. 

A  Void  Judokent  can  not  be  Validated  by  Lapse  of  Tims. 

Wbit  of  right.     The  opinion  states  the  facts. 
Pirtle  and  Jhincan,  for  the  appellant. 
Thruston  and  Loughborough,  for  the  appellees. 

By  Court,  Bobebtson,  C  J.  This  is  an  appeal  from  a  judg- 
ment in  faTor  of  the  demandants,  Guerdon  Gates  and  wife,  for 
four  fifths  of  a  lot  in  Louisville,  rendered  on  a  verdict  on  the 
general  mise,  in  a  writ  of  right,  demanding  the  entire  lot, 
against  the  tenant,  Christian  Shaefer. 

Two  general  objections  are  urged  against  the  judgment.  1. 
That  there  was  no  actual  disseisin,  and  that  the  judgment  in 
such  an  action  and  on  such  an  issue,  could  not  be  rendered  for 
a  part  of  the  land  involved  in  the  issue;  and,  2.  That  the  land 
was  sold  and  conveyed  in  the  year  1813,  under  an  execution  on 
a  judgment  against  Sullivan's  heirs,  of  whom  Mrs.  Gates  was 
one,  and  that  the  judgment,  however  erroneous,  was  not  void. 
These  objections  will  be  considered  in  their  ntmierical  order. 

1.  There  was  proof  of  actual  seisin  by  the  female  demandant 
and  her  co-heirs,  antecedently  to  the  entry  of  the  purchaser 
under  the  judgment  against  them.  That  seisin  was  certainly 
sufficient  for  maintaining  this  action;  and  we  are  authorized  to 
piesome  an  actual  disseisin,  if  the  judgment  against  Sullivan's 
heirs  was  void;  for  without  a  valid  judgment,  the  sale  and  con- 
veyance passed  no  title,  and,  of  course,  the  entry  by  the  pur- 
chaser on  the  actual  possession  of  the  heirs  was  tortious  and 
shordd  be  deemed  an  actual  and  illegal  disseisin.  And  the 
statutory  law  of  this  state  having  abolished  the  unreasonable 
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common  law  rale  that,  unless  a  plaintiff  prove  title  to  as  much 
as  sued  for,  he  shall  recover  nothing — a  demandant  in  a  writ  of 
right,  as  well  as  a  plaintiff  in  any  other  form  of  action,  may  re- 
coyer  less  in  extent  or  interest  than  his  writ  demands  or  the  niise 
embraces:  Oreen  v.  Liter,  8  Oranch,  229. 

2.  William  Sullivan,  the  ancestor  of  Mrs.  Gkktes,  died  intes- 
tate in  the  year  1804,  the  legal  owner  of  the  lot  now  in  contest, 
and  haying  five  children,  all  infants,  and  of  whom  she  was  the 
youngest.  In  February,  1813,  Gabriel  J.  Johnson  brought  an 
action  against  the  decedent's  administrator  and  infant  heirs,  all 
of  whom  were  then  non-residents,  except  one  who  had  inter- 
married with  James  W.  Denny,  and  resided  in  Louisville.  On 
the  tenth  of  February,  1813,  the  writ  was  issued  against  the 
administrator,  Denny  and  wife,  and  the  four  other  infant  heirs, 
and  was  returned  executed  on  all  except  the  said  four  infants. 
On  the  day  after  the  issuing  of  the  writ,  an  order  was  made 
nominating  Denny  guardian  ad  litem,  to  defend  for  those  foui 
non-resident  infants.  And  the  record  shows  that,  on  the  sixth 
of  May,  1818,  "  the  defendants  not  appearing,"  a  judgment  by 
default  was  rendered  against  the  administrator  and  all  the  heirs 
of  W.  Sullivan.  The  appellant  holds  all  the  title  acquired  by  the 
pxirchaser  of  the  lot  under  an  execution  on  that  judgment,  and 
in  virtue  of  which  the  lot  was  sold  by  the  sheriff. 

All  the  co-heirs  of  Mrs.  Gates  having  died  childless  and  intes- 
tate, their  titles  all  passed  to  her  by  survivorship.  Upon  these 
facts,  it  is  evident  that  if  the  judgment  against  four  of  the  heirs 
of  Sullivan  should  be  deemed  merely  erroneous,  the  defendant 
was  not  entitled  to  the  recovery  now  sought  to  be  reversed,  bat 
that  if  that  judgment  should  be  adjudged  void  as  to  these  infant 
heirs,  upon  whom  there  was  no  service  of  process,  the  judgment, 
as  rendered  in  this  case,  for  four  fifths  of  the  lot,  was  right  and 
should  be  af&rmed. 

In  a  legal  or  available  sense,  no  person  is  a  party  to  a  suit 
without  either  an  appearance  or  judicial  notice  of  some  sort 
And  there  can  be  no  doubt  that  a  judgment  against  a  person  who 
was  never  made  a  party  is  utterly  void.  The  record  of  the  judg- 
ment of  1813,  certified  to  be  a  true  and  perfect  transcript,  does 
not  show  that  the  four  infants,  for  whom  a  guardian  ad  litem 
was  nominated,  were  ever  served  with  process;  and  their  non- 
residence  proves  affirmatively,  that  there  had  been  no  service  on 
them  or  any  of  them.  If  they  coidd  be  deemed  parties  they 
must,  therefore,  have  been  made  so  only  by  the  nomination  of 
Denny  as  their  guardian  ad  litem.     But  there  is  not  a  vestige  of 
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proof  of  liis  acceptance  or  even  knowledge  of  the  trust  allotted 
to  him.  And  the  record,  moreover,  expressly  shows  that  he 
neither  made  any  defense  nor  appeared  in  the  action,  either  as 
party  or  guardian.  It  is  true  that  the  official  return  states 
that  the  writ  was  served  on  Denny  as  a  party  and  also  as  a  guar- 
dian ad  litem. 

But  that  return,  as  to  service  on  him  as  guardian,  is  neces- 
sarily false  or  void:  1.  Because  the  writ  was  not  against  him  as 
guardian  ad  litem,  and  he  was  not  even  nominated  guardian  un« 
tdl  after  the  writ  was  issued,  and  does  not  appear  even  to  have 
accepted  or  assumed  that  relation;  and,  2.  Because  the  sheriff, 
having  no  apparent  authority  to  serve  the  writ  on  Denny  aa 
guardian,  an  actual  service  on  him  in  that  character,  was  void, 
and  the  return  thereof,  altogether  extra-official.  But  if  that 
return  could  be  accredited  for  any  purpose,  it  imports  only  that 
the  sheriff,  having  served  the  writ  on  Denny  and  understanding 
that  he  was  sued  in  his  own  right,  and  had  also  been  named  aa 
the  representative  of  the  non-resident  infants,  supposed  that 
the  actual  service  of  the  writ  on  him  was  co-extensive,  in  effect, 
with  his  twofold  character  in  the  suit.  But  the  writ  not  being 
against  Denny  as  guardian,  nor  describing  him  as  such,  the 
service  of  it,  which  was  all  the  sheriff  was  authorized  to  do,  was 
no  notice  to  him  that  he  had  been  nominated  guardian  ad  litem 
to  defend  the  non-resident  infants.  The  return,  therefore,  even 
had  it  been  official  and  true,  furnishes  no  proof  of  any  notifica- 
tion to  Denny  of  his  nomination  as  guardian  ad  litem. 

But  had  Denny  been  notified  of  his  nomination  as  guardian, 
he  was  not  bound  to  accept  the  responsible  trust;  and  without 
his  acceptance,  the  non-resident  infants  could  not  have  been 
parties  in  any  legal  or  available  sense.  And  it  is  indispensable 
to  the  validity  of  the  judgment  against  them  that  the  record  of 
it  should  show  that,  in  some  legal  and  effectual  mode,  they  had 
been  made  parties  to  the  action. 

The  record  does  not  intimate  even  Denny's  acceptance;  and 
his  non-appearance  is  evidence  rather  of  his  non-acceptance,  for 
had  he  accepted,  it  was  his  duty  to  appear,  and  it  was  also  the 
duty  of  the  court,  either  to  compel  his  appearance  or  substitute 
some  other  person  who  would  appear  and  represent  the  infants, 
either  by  making  a  proper  defense,  or  by  satisfying  the  court 
that  he  had  been  vigilant  and  faithful,  and  had  ascertained  that 
no  defense  could  be  usefully  made. 

This  case  differs  essentially  from  that  of  Bustard  v.  Oates  and 
Wfe,  4  Dana,  439.     In  that  case,  in  which  a  judgment  had  been 
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rendered  against  the  same  non-resident  and  infant  heirs  of 
William  Sullivan,  a  guardian  ad  litem  was  notified  of  his  ap- 
pointment, accepted,  appeared,  and  defended  the  suit.  In  this 
case  the  record  not  only  does  not  show  that  Denny,  who  was 
nominated  guardian,  either  accepted  or  was  notified  of  the  nom- 
ination, but  it  proves  conclusively,  for  all  time,  that  he  neither 
made  defense  nor  appeared  to  the  action.  Can  such  ex  parte 
surreptitious  judgment  against  non-resident  infants,  without 
any  defense  or  appearance  for  them,  or  even  notice  to  them  or 
any  person  acting  or  undertaking  to  act  for  them,  be  deemed 
valid  and  binding  on  them?  Can  it  be  gravely  alleged  that  they 
were  ever  made  parties  to  the  suit?  We  think  not.  This,  it 
seems  to  us,  is  the  inevitable  deduction  from  the  facts  exhibited 
by  the  record.  And  had  the  question  as  to  the  validity  of  th& 
judgment  been  litigated  within  a  year  after  it  was  rendered,  w& 
can  not  doubt  that  the  judicial  response  must  have  been,  una 
voce,  that  the  judgment  was  void. 

Did  the  lapse  of  twenty-three  years  prior  to  this  suit,  infuse 
vitality  and  vigor  into  that  which  was  thus  bom  dead?  Has  a 
judgment,  once  void,  been  made  valid  by  time?  Justice  and 
the  repose  of  society  have  induced  the  adoption  of  many  legal 
presumptions;  and  among  these  is  that  which,  after  a  long  lapse 
of  time,  cures  irregularities  in  judicial  proceedings,  and  assumes 
that  everything  that  was  done  was  "  solemnly  and  rightly  done,"' 
and  that,  also,  which  even  presumes,  in  some  rare  cases,  that  an 
unfound  record  once  existed.  But  time  can  never  authorize  the 
presumption  that  an  existing  record,  apparently  complete  and 
perfect,  is  not  substantially  what  it  always  was,  and  especially 
that  anything  which  it  expresses  or  imports  is  false.  The  legal 
maxim,  "omnia  presumuntur  rite  ei  solemniter  esse  acta  donee 
prohitur  in  conirarium"  applies  not  to  such  a  case. 

To  sustain  an  ancient  judgment,  time  may  authorize  the  pre* 
sumption  of  an  extraneous  fact  which  the  record  does  not  con- 
tradict, and  which  it  was  not  indispensable  to  the  validity  of  the 
judgment  that  the  record  should  exhibit.  This  is  as  far  as  either 
reason  or  law  will  presume  as  to  facts  not  appearing  in  an  exist- 
ing and  apparently  unmutilated  record  of  a  judgment.  And  no 
such  presumption  can,  in  our  opinion,  aid  the  record  in  the  case 
now  before  us. 

We  can  not  presume  that  Denny,  as  guardian  ad  litem,  or 
otherwise,  appeared  to  the  action,  for  the  record  affirms  expressly 
that  he  did  not  appear,  and  that  the  judgment  was  by  default. 
Nor,  for  the  reasons  already  suggested,  can  we  presume  that  he 
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eiiheT  acted  as  guardian  or  accepted  the  nomination,  or  even  had 
notice  of  the  fact  that  he  had  been  nominated;  and  the  sheriff's 
return  itself  strongly  corroborates  this  conclusion,  for  the  fact 
that  such  a  return  was  procured  and  recorded  as  evidence  of 
notice  tends  strongly,  if  not  oonclusiyely,  to  prove  that  there 
was  no  other  notice  nor  any  other  evidence  of  notice  to  Denny 
of  his  nomination  as  guardian.  But  the  record  proof  that  he 
never  appeared  is  record  evidence  also  of  the  resulting  fact  that 
he  never  acted  or  even  assumed  to  act  as  representative  of  the 
in&nts  in  defending  that  suit  for  them,  or  making  any  prepara- 
tion for  defending  it. 

And  if,  in  any  such  case,  an  implied  acquiescence  could  aid 
the  judgment,  the  continued  disability  of  Mrs.  Gates  would  be 
sufficient  to  repel  the  force  of  any  such  presumption  in  this  case. 

It  seems  to  us,  therefore,  that  the  only  judicial  deduction  now 
must  be,  as  it  should  have  been  the  day  after  the  date  of  the 
judgment,  that  the  non-resident  infants,  even  if  the  court  had 
jurisdiction  over  them,  were  never,  in  fact  or  in  law,  made  par- 
ties to  the  suit.  The  judgment  as  to  them  was,  therefore,  void. 
And  such  a  judgment,  adjudged  to  have  been  once  void  on  such 
grounds,  can  not  even  yet  be  deemed  valid.  To  such  a  case,  as 
much  as  to  any  other,  should  be  applied  the  legal  maxim  that, 
that  which  was  void  **  ab  initio  y  in  tractu  temporiSy  non  conva- 
lescet." 

We  are,  therefore,  of  the  opinion  that  the  demandants  were 
entitled  to  the  judgment,  as  rendered  in  their  favor,  for  four 
fifths  of  the  lot;  Mrs.  Denny's  fifth  having  passed  to  the  pur- 
chaser under  the  execution,  because,  as  she  was  a  party,  the 
judgment  on  which  that  execution  was  issued,  was  not,  as  to 
her,  void. 

It  is,  therefore,  considered  that  the  judgment  for  the  demand- 
ants be  affirmed. 


Sims  BT  OR  AGAnrsT  Ikfants:  See,  upon  this  general  subject,  Miles  v. 
Kaiffier^  90  Am.  Dea  425;  FuUon  v.  Rosevdt,  19  Id.  409;  Apthorp  ▼.  Bacbtu, 
1  Id.  26.  It  LB  ezTor  to  enter  a  decree  against  infant  defendants  without 
assigning  them  a  guardian  cul  litem:  Roberts  v.  StarUon,  5  Am.  Dec.  463;  and 
where  a  decree  is  entered  against  an  infant  he  should  be  allowed  a  day  after 
arriving  at  maturity  to  show  cause  against  it:  Lockwood  ▼.  Stradley,  12  Id. 
97.  Bnt  a  judgment  against  infant  heirs  for  whom  no  guardian  ad  litem  has 
been  appointed  is  voidable  only,  and  until  reversed  is  valid:  Porter  v.  Robiih 
mm,  13  Id.  153»  in  the  note  to  which  the  topic  of  judgments  against  infanta 
is  oonndend  in  folL  See  also  Bloom  v.  Burdick,  37  Id.  209. 
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SOOTT  V.  RiOHABDSOK. 

[3  B.  MoKBOK»  607.] 

BnounoN  of  l  Writ  of  Habese  Facias  Possxssiokxic  is  Sdfuoiist 
if  the  sheriff*8  return  shows  that  he  tamed  the  defendant  ont  of  the 
premises,  and  removed  a  portion  of  his  goods  therefrom,  and  by  words 
and  acts  gave  the  pUintiff  possession,  although  all  of  the  defendant^ 
goods  were  not  removed. 

KxMOVAL  OF  All  of  ths  Pkopbbtt  of  a  Defendant  from  the  premises  is 
not  absolutely  essential  to  divest  his  possession  under  a  writ  of  Aa&era 

MonoR  to  qnaah  a  sheriffs  rekim  to  a  writ  of  habere  facioM 
possessionem.    The  opinion  states  the  facts. 

Harlan  and  Craddock,  for  the  plaintiff. 

HewiU  and  SpiUman,  for  the  defendants. 

By  Court,  Mabshall,  J.  It  seems  to  this  court  that  when  the 
sheriff  had  turned  all  the  preyious  occupants  out  of  the  house,  and 
put  Scott  into  it,  and  given  him  possession,  by  words  as  well  as 
acts,  and  when  he  had,  besides,  removed  the  goods  of  the  previous 
occupants  out  of  the  dwelling-house,  he  had,  in  substance  and 
in  truth,  executed  the  mandate  of  the  writ  of  habere  facias^  al- 
though he  had  not  removed  all  the  property  from  the  kitchen, 
as  he  had  intended  doing,  and  would  have  done  but  for  the 
service  of  an  injunction  at  that  stage  of  the  proceedings,  stay- 
ing the  execution  of  the  writ.  And  we  are  of  opinion  that  al- 
though he  was  arrested  by  the  injunction,  before  he  had  done 
all  that  he  had  intended  to  do,  yet,  as  he  had  done  all  that  was 
essential,  and  had,  in  fact,  put  out  the  previous  occupants  and 
put  in  the  party  entitled,  his  return  of  a  full  execution  of  the 
writ  was  proper.  Wherefore,  the  judgment  quashing  the  sher- 
iffs return  on  the  writ  of  habere  facias  possessionem,  and  direct- 
ing him  to  return  the  same  as  having  been  stayed  by  injunction, 
is  reversed,  and  the  case  is  remanded  with  directions  to  over- 
rule the  motion  to  quash. 

A  petition  for  a  rehearing  having  been  presented  and  granted, 
the  following  additional  opinion  was  filed  after  the  rehearing: 

By  Court,  Marshall,  J.  We  are  still  of  opinion  that  although 
it  be  the  duty  of  the  sheriff,  in  executing  a  writ  of  habere/acias 
possessionem,  as  it  certainly  is,  if  required  by  the  plaintiff,  to 
remove  from  the  premises  all  the  property  of  the  previous  occu- 
pants; this  is  not  essential  to  divest  them  of  the  possession  and 
vesting  it  in  the  plaintiff;  and,  therefore,  that  when,  as  in  this 
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case,  he  actnally  turns  the  occupants  out  of  the  house,  and  re- 
moTes  all  their  goods  from  the  mansion,  and  formally  puts  the 
plaintifT  in  possession,  he  has,  in  substance  and  in  truth,  exe- 
cuted the  mandate  of  the  wiit.  Nor  is  this  conclusion  opposed 
by  the  doctrine  quoted  from  Watson  on  the  office,  etc.,  of  sher- 
iff, which,  properly  understood,  means  nothing  more  than  that 
the  execution  is  not  complete,  unless  all  persons  be  removed,  or 
if  any  be  left  in  possession.  In  2  Bacon's  Abridgment,  title 
Ejectment,  letter  G.  2,  it  is  laid  down  on  the  authority  of  Boll. 
Abr.  886,  that  when  several  messuages  are  recovered,  which  had 
been  in  possession  of  the  same  defendant,  it  had  been  held  suf- 
ficient to  give  possession  of  one  in  the  name  of  all,  "  but  with- 
out doubt  (adds  the  author),  the  surest  and  best  way  is,  for  the 
sheriff  to  remove  all  the  tenants  entirely  out  of  each  house, 
and  when  the  possession  is  quieted,  to  deliver  it  to  the  plaint- 
iff." In  this  passage,  a  distinction  is  clearly  intimated  between 
that  which  may  be  required  as  a  proper  and  full  execution  of 
the  writ,  and  that  which  may  be  sufficient  to  change  the  posses- 
sion; and  in  neither  view  is  there  any  mention  of  the  necessity 
of  removing  all  the  property,  while  in  the  first  case  stated,  it  is 
certainly  dispensed  with. 

In  the  passage  imimediately  following  the  one  above  cited,  it 
is  said:  "  If  the  sheriff  turns  out  all  persons  he  can  find  in  the 
house,  and  gives  the  plaintiff,  as  he  thinks,  quiet  possession, 
and  after  the  sheriff  is  gone  there  appear  some  persons  to  be 
larking  in  the  house,  this  is  no  good  execution,  and,  therefore, 
the  plaintiff  shall  have  a  new  habere  facias  possessionem,  because 
he  never  had  execution."  But  even  to  this  case,  which  supposes 
ail  the  occupants  of  the  house  never  to  have  been  turned  out,  a 
«|uery  is  put  in  the  margin,  ''  whether  the  courts  would  not  now 
add  it  to  be  a  full  execution  of  the  writ?"  But  however  this 
may  be,  we  are  of  opinion  that  even  if  it  would  now  be  con- 
sidered that  the  plaintiff  might,  in  such  case,  regard  the  execu- 
tion as  insufficient,  and,  therefore,  be  entitled  to  a  new  writ, 
which  is,  perhaps,  all  that  is  meant  by  the  passage,  neither  the 
persons  who  had  been  actually  turned  out,  nor  those  who  had 
remained  lurking  in  concealment  in  the  house,  would  be  allowed 
to  question  the  sufficiency  of  the  execution.  That  case,  how- 
ever, is  stronger  against  the  sufficiency  of  the  execution  than 
this,  in  which  the  persons  in  possession,  being  two  females,  were 
actually  tamed  out  oi  the  house,  though  it  was  raining  at  the 
time.  And  although,  after  they  were  turned  out,  and  the  pos- 
session formally  delivered  to  the  plaintiff,  they  immediately  re< 
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turned  into  the  house  and  all  were  in  the  house  when  the  sub* 
pcena  with  injunction  was  served;  this  was  not  until  after  there 
had  been  a  complete  change  of  the  possession.  And  were  it 
conceded  that  if  they  had  returned  in  resistance  to  the  execution , 
and  claiming  to  be  in  possession,  it  might  have  been  the  right 
and  duty  of  the  officer,  on  the  requisition  of  the  plaintiff^  to  turn 
them  out  again.  And  although  the  plaintiff,  if  that  state  of 
things  had  continued,  might  have  been  entitled  to  regard  the 
execution  as  incomplete,  and  might  have  been  allowed  a  new 
writ,  it  would  not  follow,  necessarily,  and  we  are  not  prepared 
to  admit  that  such  acts  on  the  part  of  the  occupants,  would 
either  have  undone  that  which  the  sheriff  had  done,  or  entitled 
them  to  question  the  truth  of  his  return,  stating  a  full  execution 
of  the  writ. 

But  this  question  need  not  be,  and  is  not  decided  in  this  case; 
because,  although  the  two  females  who  had  been  turned  out  in 
the  rain,  did  come  in  again  immediately  after  the  possession  had 
been  delivered  to  the  plaintiff,  Scott,  and  while  their  goods  were 
being  removed,  there  is  not  the  slightest  intimation  in  any  part 
of  the  testimony,  nor  any  circumstance  from  which  it  can  be 
fairly  inferred,  that  they  made  or  intended  any  resistance  to  the 
execution  of  the  writ,  or  that  they  came  in  claiming  the  possession, 
or  for  the  purpose  of  resuming  it,  or  that  they  claimed  to  be  in 
possession  after  they  came  in;  but  the  presumption  is,  that  they 
came  in  for  protection  from  the  rain,  or  to  see  to  the  farther 
removal  of  the  goods  in  the  house,  if  any  there  remained;  and 
that  they  had  been  turned  out  and  remained  out,  while  the 
formal  deliveiy  of  the  possession  to  Scott  was  going  on,  in  order 
that  there  might  be  no  apparent  obstruction  to  that  ceremony; 
and  that  they  came  in,  impliedly  acknowledging  and  not  oppos- 
ing or  denying  the  possession  of  Scott.  The  sheriff  had  a  posse 
with  him,  and  it  is  not  to  be  presumed  that  these  two  women 
had  any  thought  of  resisting  or  defeating,  by  their  own  acts  on 
the  premises,  the  due  execution  of  the  writ. 

Wherefore  the  petition  is  overruled. 


Actual  Possession  should  be  Taken  bt  the  OFnoKB  of  Ohattslb  levied 
on  under  execution:  Beehnan  v.  Lansing,  20  Am.  Deo.  707.  The  subject  i» 
considered  in  the  note  to  BtUler  v.  Maynard,  27  Id.  103.  In  Pennsylvania  it 
is  not  customary  to  remove  the  goods  of  a  debtor  levied  upon  under  exeou* 
tion,  but  by  the  common  law  of  England,  suffering  a  debtor  to  remain  io 
possession  after  levy  was  a  badge  of  fraad:  GommonweaiUh  v.  Strembaek^ 
24  Id.  361.  Additional  cases  upon  this  subject,  in  this  series,  are  oolleoteil 
in  the  note  to  the  last  case. 
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Trambtlvania.  Untveesitt  v.  Crrr  of  Lexington. 

[3  B.  MOHBOK*  as.] 

The  Rights  of  a  Pbopriztor  ot  Lots  Situated  on  a  Public  Street,  to  the 
common  and  unobstnicted  use  of  the  contigaona  highway,  can  not  be 
divested  by  legislative  enactment,  without  the  consent  of  the  owner,  or 
the  payment  of  a  just  compensation  in  money. 

The  Right  of  an  Owner  of  Lots  in  the  Streets  or  Highways  adjoining 
THEM,  partakes  of  the  character  of  private  property,  and  as  sach  is  pro- 
tected by  the  fundamental  law. 

Aa  a  Private  Right,  the  iNTXRBarr  of  a  Proprietor  of  a  Particular 
Piece  of  Ground,  in  an  inoorporated  city,  in  the  streets  and  highways 
thereof,  is  limited  to  such  privileges  as  are  necessary  for  the  purpose  of 
convenient  access  to  or  outlet  from  the  ground  of  each  proprietor. 

Where  the  Trustees  of  a  Uniysrbity  Entered  into  an  Agreement 
with  the  Trustees  of  a  Town,  that  a  certain  street  running  through 
the  university  grounds  should  be  closed,  reserving  to  the  town  an  elective 
right  to  re-open  it  when  public  interest  should  require,  and  afterward, 
the  power  of  the  town  to  make  such  a  contract  being  dojibted,  the  legis- 
lature ratified  the  agreement  by  enactment  declaring  that  the  said  street 
should  "cease  to  be  a  highway,**  a  court  of  equity  will  not  afterwards 
enjoin  the  town  from  its  reserved  right  to  open  the  street,  whenever, 
according  to  the  agreement,  its  interests  may  require. 

Bill  in  equity.    The  facts  are  stated  in  the  opinion. 

Hickey,  for  ihe  plaintiff. 

Bobinson  and  Johnson,  for  the  defendant. 

Bj  Court,  BoBEBTSON,  C.  J.  The  grounds  of  Transylvania, 
surrounded  by  open  streets,  were  also  formerly  divided  by  Third 
street,  which  once  separated  that  portion  of  the  now  continuous 
lawn,  on  which  the  buildings  of  the  preparatory  department 
stand,  from  the  more  elevated  site  of  the  college  edifice.  In 
1831,  prior  to  the  erection  of  the  latter  structure,  the  trustees 
of  the  university  obtained  from  the  trustees  of  the  then  town  of 
Lexington,  their  consent  to  the  occlusion  of  so  much  of  said 
street  as  divided  the  college  grounds,  with  the  proviso,  that  it 
should  be  again  opened  "  whenever,  in  the  opinion  of  (the)  board 
(of  the  trustees  of  Lexington),  the  interest  of  the  town  (should) 
require  it  to  be  so  opened."  It  was  accordingly  closed,  and  the 
college  edifice  was  then  erected  on  the  highest  point  of  an  area 
of  unbroken  continuity. 

To  ratify  and  establish  the  said  agreement  for  closing  a  por- 
tion of  Third  street,  the  legislature  of  Kentucky,  in  1835,  en- 
acted the  following  statute: 

"  Whereas,  it  hath  been  represented  to  the  present  geneval  as* 
sembly,  that  to  connect  the  grounds  belonging  to  Transylvania 
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University,  in  the  city  of  Lexington,  that  so  mnch  of  Second 
street  as  passes  between  the  lot  on  which  Morrison  College  stands, 
and  the  lot  on  which  the  present  and  former  buildings  of  Tran- 
sylvania University  were  erected,  should  be  closed  and  discon- 
tinued; and  for  the  purpose  that  the  trustees  of  said  city  hath 
given  consent  that  the  same  shall  be  so  closed,  and  that  in  pur- 
suance of  such  agreement  between  the  trustees  of  the  university 
and  those  of  the  city  of  Lexington,  the  trustees  of  Transylvania 
tmiversity  have  erected  the  Morrison  College  on  their  grounds, 
on  the  opposite  side  of  said  street  from  their  other  buildings, 
and  have  connected  their  grounds  by  closing  said  street,  so  tax 
as  it  runs  through  them;  that  doubts  are  entertained  whether 
the  trustees  of  the  city  had  power  to  allow  said  street  to  be  closed, 
without  an  act  giving  the  consent  of  the  legislature  to  the  agree- 
ment between  the  trustees  or  agents  of  the  university  and  those 
of  the  city  of  Lexington. 

'^  Be  it  therefore  enacted  by  the  general  assembly  of  the  com- 
monwealth of  Kentucky,  That  the  agreement  made  as  aforesaid, 
shall  be  good  and  valid,  and  that  so  much  of  said  streets  as  leads 
through  or  divides  the  grounds  of  Transylvania  University,  shall 
hereafter  cease  to  be  a  highway  in  the  city  of  Lexington;  and 
that  the  trustees  of  Transylvania  University  shall,  as  to  so  much 
thereof,  have  the  same  power,  rights,  and  privileges,  as  they  have 
by  law  over  the  adjacent  grounds  belonging  to  the  university.'* 

Afterwards,  at  the  instance  of  some  of  the  citizens,  the  mu- 
nicipal council  of  the  city  of  Lexington  having  determined  to 
re-open  so  much  of  said  street  as  had  been  thus  closed,  the  trus- 
tees of  the  university  filed  a  bill  in  chanceiy  for  enjoining  them. 
But,  on  the  final  hearing,  on  bill  and  answer,  the  circuit  judge 
dismissed  the  bill.  And  that  decree  is  now  sought  to  be  re- 
versed. 

The  university  relies  on  the  foregoing  enactment,  as  an  au- 
thoritative, unqualified,  and  perpetual  obliteration,  of  so  much 
of  the  street  as  had  been  closed.  The  city  denies  the  power  of 
the  legislature,  to  abolish  any  portion  of  the  street,  without  the 
consent  of  the  municipal  authorities,  or  of  the  citizens  immedi- 
ately interested — ^insists  that  no  such  consent  was  ever  given — 
and  moreover,  contends,  that  the  enactment  relied  on,  was  in- 
tended and  should  be  construed,  as  only  ratifying  the  agreement, 
as  made,  for  closing  the  street,  subject  to  the  reserved  right  to 
re-open  it  upon  the  stipulated  contingency. 

Every  owner  of  ground  on  any  street  in  Lexington,  has  a 
right,  as  inviolable  as  it  is  indisputable,  to  the  common  and  un- 
obstructed use  of  the  contiguous  highway,  so  far  as  it  may  bo 
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neoessazy  for  affording  him  certain  incidental  easements  and 
sendees,  and  a  convenient  outlet  to  other  streets.  And  of  this 
light,  the  legislature  can  not  deprive  him,  without  his  consont, 
or  a  just  compensation  in  money.  The  extent  of  this  appurte- 
nant right,  depending  on  circumstances,  may  not,  in  a  partic- 
ular case,  be  easily  definable  with  mathematical  precision.  As 
far  as  it  exists,  however,  it  partakes  of  the  character  of  private 
property,  and  is  therefore  protected  by  the  fundamental  law,  as 
property.  But  it  can  not,  as  to  each  proprietor  of  ground,  be 
co-extensive  with  all  the  streets  and  alleys  of  the  ciiy.  As  a 
private  right,  it  must,  like  that  of  vicinage,  be  limited  by  its 
own  nature  and  end;  that  is,  chiefly  by  the  necessity  of  conven- 
ient access  to,  and  outlet  from  the  ground  of  each  proprietor. 
Beyond  some  such  general  limit,  as  to  each  proprietor  of  ground 
m  the  city,  the  streets  are  altogether  public  highways,  and  subject, 
like  other  public  roads,  to  alteration  and  even  occlusion,  by  the 
sovereign  will,  for  the  common  weal.  We  could  not  admit  that 
there  is  no  power  to  change  any  portion  of  a  street  in  any  part 
of  the  city,  without  the  consent  of  every  proprietor  of  ground 
in  the  whole  city,  or  without  making  compensation  in  money  to 
every  such  proprietor. 

As  the  college  square  is  surrounded  by  open  streets,  and  the 
nniversity  is  the  exclusive  ovnier  of  all  the  ground  on  each  side 
of  the  inclosed  portion  of  Third  street,  there  might  be  some  dif- 
ficulty in  proving  that  the  occlusion  has  affected  any  private 
right  guaranteed  by  our  constitution.  But  however  this  might 
be,  the  effort  has  not  been  made  in  this  case,  and  perhaps  could 
not  have  been  judicially  made,  as  no  proprietor  is  a  party.  And 
private  rights  being  untouched,  we  have  no  doubt  that  the  legis- 
lature has  power  to  regulate  and  alter  all  the  public  highways  in 
the  commonwealth — ^in  towns  and  cities,  as  well  as  in  the  country. 

But,  in  our  opinion,  the  only  object  of  the  legislative  act,  re- 
lied on  in  this  case  by  the  university,  was  a  conclusive  ratification 
of  the  provisional  agreement  under  which  the  street  had  been 
closed;  and  we  are,  consequently,  of  the  opinion  also,  that  this 
IB  the  only  constructive  effect  of  that  enactment.  It  is  true  that 
a  part  of  the  enacting  clause  declares  that  so  much  of  the  street 
as  had  been  closed  should  "  cease  to  be  a  highway,"  and  also, 
that  the  university  might  exercise  the  same  dominion  over  it  as 
over  their  adjacent  grounds.  Had  nothing  more  been  enacted 
or  said,  the  only  debatable  question  would  have  been  one  of 
power,  not  of  intention  or  interpretation.  But  the  context 
shows  clearly,  as  we  think,  that  those  provisions,  whose  abstract 
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import  would  be  so  comprehensiye  and  indisputable,  hsive  a 
relative  and  qualified  meaning. 

The  preamble,  whose  only  purpose  was  to  recite  the  object  of 
the  enactment,  shows  that  the  only  object  was  to  giye  legislatiTe 
sanction  to  the  agreement,  in  consequence  of  which  the  street 
had  been  closed.  And  the  enactment  itself  declares  that  '^  the 
agreement,  made  as  aforesaid,  shall  be  good  and  valid."  TVliat 
agreement?  The  preamble  responds — ^the  agreement  "giving" 
consent"  that  the  street  should  '*be  closed" — and  that  is,  of 
course,  the  agreement  as  made,  the  whole  agreement,  proviso 
and  all.  The  residue  of  the  enactment  was  superfluous.  It 
only  declares  the  consequences  of  the  legislative  ratification  of 
the  agreement  to  close  the  street.  It  should  be  understood, 
therefore,  as  meaning  only  that,  as  the  whole  agreement,  as 
made,  had  been  ratified,  therefore  the  street  should  "  cease  to  be 
a  highway,"  according  to  the  stipulations  of  that  agreement,  and 
that  the  university  should  exercise  dominion  over  it  as  long  as, 
consistently  with  the  recognized  and  sanctioned  agreement,  it 
should  continue  to  be  closed. 

But  even  if  the  enacting  clause  could  be  so  construed  as  to 
expunge  or  disregard  the  stipulation  reserving  the  elective  light 
to  re-open  the  street,  still  we  should  not  feel  authorized  to  re- 
verse the  decree;  for  it  is  evident  that  if  the  legislature  intended 
that  the  street,  as  closed  under  the  agreement,  should  abso- 
lutely and  forever  cease  to  be  a  highway,  the  whole  agreement  as 
made,  was  either  not  commtmicated  by  the  university  or  under- 
stood by  the  members;  and,  on  this  general  hypothesis,  a  court  of 
equity  should  not  assist  the  university  in  enforcing  either  a  fraud 
on,  or  a  mistake  by,  the  legislative  department.  The  city  denies 
that  it  was,  in  any  way,  privy  to  the  enactment,  or  ever  consented 
to  surrender  its  reserved  privilege.  As  then  the  city  succeeded 
to  all  the  rights  of  the  former  town  and  trustees  of  Lexington, 
we  are  of  the  opinion  that  a  court  of  equity  should  not  enjoin  it 
from  its  reserved  right  to  open  the  said  street  whenever,  accord- 
ing to  the  said  agreement,  the  interest  of  the  town,  in  its  opin- 
ion, should  require  the  opening.  No  court  should  revise  or 
control  the  exercise  of  the  judgment  and  will  thus  reserved,  as  the 
very  substratum  of  the  consent  to  the  provisional  closing  of  the 
street.    The  legislature  alone  can  control  it  for  the  public  good. 

The  decree  of  the  circuit  court,  dismissing  the  bill,  is  there- 
fore affirmed. 


Highway. — The  nature  of  the  property  which  an  owner  of  the  soil  has  in 
the  public  liighway  adjoining  his  possessiona  is  treated  of  at  length  in  tha 
note  to  Mayhew  v.  Norton,  28  Am.  Dec.  302. 
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Edelin  v.  Glabeson's  Exeoutobel 

[8  B.  Monwa,  8L] 

Fuu  THAT  A  Note  Sitkd  upon  was  Given  in  Considkration  ov  a  Sals 
OF  AN  Intxrxst  IN  IiAND,  Dot  evidenced  by  an  instmmeot  in  wiitmg.  Is 
not  a  sufficient  plea  in  bar  directly  setting  np  the  statute  of  frauds. 

Vaxlube  07  CoNSiDEBATiON  IS  THE  ONLY  IssuB  raised  by  such  a  plea. 

If  17FON  A  Parol  Sals  of  Land  a  Note  fob  the  Price  be  Given,  and 
before  the  note  is  paid  or  an  action  brought,  a  conveyance  be  made  and 
execated,  the  purchaser  can  not  rely  upon  the  want  of  a  writing  evideno- 
ing  the  original  sale,  to  defeat  an  action  upon  the  note. 

Pabol  Gontbact  fob  Sale  of  Lands  of  which  Possession  is  to  bb 
Given  before  Payment  made,  and  the  possession  is  thereafter  accord- 
ingly given  to  the  vendee,  is  sufficiently  executed  thereby  to  estop  the 
vendee  from  setting  up  a  failure  of  consideration  to  an  action  upon  a 
note  given  for  the  price. 

I>EBT.    The  facts  are  stated  in  the  opinion. 
MsHenry,  for  the  appellants. 
Morehead  and  Beed,  for  the  appellees. 

Bj  Court,  Mabshall,  J.  The  only  question  necessary  to  be 
decided  in  this  case  is,  whether  if  a  note  be  given  for  the  pur- 
chase money,  upon  a  parol  sale  of  land,  by  the  terms  of  which 
the  possession  is  to  be  delivered  to  the  purchaser,  immediatelj 
or  before  the  price  is  payable,  and  the  possession  is  accordingly 
so  deliTered,  and  is  held  by  the  purchaser,  he  can  defeat  a  re- 
<soveiy  at  law  upon  the  note,  by  a  plea  that  there  was  no  writing 
signed  bj  the  vendor  or  his  agent,  evidencing  the  sale.  It  is 
dear  that  the  statute  of  frauds  and  perjuries  does  not  directly 
prohibit  such  an  action,  because  it  is  brought  upon  a  note  in 
writing,  signed  bj  the  party  charged  in  the  action. 

The  plea  that  Uie  note  was  given  in  consideration  of  a  sale  of 
land,  not  evidenced  by  writing,  is  not  a  plea  directly  setting 
up  the  statute  in  bar  of  the  action,  but  is  nothing  more  or  less 
than  a  plea  of  the  want  or  failure  of  consideration.  And  the 
statute  is  involved  only  so  far  as  by  prohibiting  an  action  upon 
the  agreement  or  promise  which  formed  the  consideration  of  the 
note,  it  nullifies  that  consideration,  or  renders  it  valueless.  A 
promise  which  can  not  be  enforced,  is  no  sufficient  consideration 
for  a  promise  from  the  other  party,  because  it  has,  in  a  legal 
sense,  no  value.  But  this  is  true  only  while  ihe  unenforceable 
contract  is  a  promise,  that  is,  while  it  remains  executory.  For 
when  it  is  performed,  and  the  promisee  has  actually  received  the 
expected  benefit,  the  original  form  of  it  becomes  immaterial; 
and  the  benefit  of  perf  orzoance  having  been  actually  received,  it 
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IB  too  late  to  sajtbat  it  is  or -was  of  no  value,  because  that  benefit 
could  not  haye  been  enforced.  If  a  note  for  the  price  be  given, 
upon  a  parol  sale  of  land,  and  before  the  note  is  paid  or  an 
action  brought,  a  conveyance  be  made  and  received,,  surely  the 
purchaser  could  not  rely  upon  the  want  of  a  writing  evidencing 
the  original  sale,  to  defeat  a  subsequent  action  for  the  price. 
The  execution  of  the  promise  not  only  confers  a  benefit  or  value 
upon  the  promisee,  but  shows  that  the  original  promise,  though 
unenforceable,  was,  nevertheless,  valuable,  as  being  the  source 
and  cause  of  the  benefit  received.  In  such  case  there  is  neither 
a  want  nor  failure  of  consideration,  of  which  the  purchaser  can 
avail  himself.  And  so  far  as  the  unenforceable  promise  is  in 
fact  performed,  and  a  benefit  derived  from  it,  so  &r  must  it  ]» 
deemed  valuable,  and  so  &r  is  there  a  consideration,  in  fact,  for 
the  promise  to  pay  by  the  promisee,  who  has  received  the  benefit 

In  this  case,  a  x)art  of  the  contract  of  sale  which  formed  the 
consideration  of  the  note  sued  on,  was  that  the  possession  should 
be  delivered  at  a  short  day,  and  before  the  price  was  payable. 
That  part  of  the  contract  has  been  executed.  The  purchaser  has 
received  a  partial,  but  a  veiy  important  benefit  from  a  partial 
performance  of  the  contract  or  promise,  which  formed  the  consid- 
eration of  his  promise.  To  this  extent  he  has  received  actual, 
tangible  value  in  exchange  for  his  note,  and  under  the  terms  of 
the  contract  which  formed  the  consideration  of  his  note.  And, 
according  to  our  view  of  the  subject,  although  he  can  not  enforce 
full  performance  of  the  contract,  the  partial  benefit  which  he  has 
received  and  actually  enjoyed,  precludes  him  from  saying  that 
there  was  either  a  total  want  or  a  total  failure  of  consideration. 
And  as  a  partial  want  or  failure  of  consideration  is  not  available 
as  a  defense  at  law,  it  follows  that  upon  the  facts  assumed  in  the 
question  as  above  stated,  the  plaintiff  was  entitled  to  recover. 

Wherefore,  the  decree  is  affirmed. 


PaBT  PXKrORMAKGB  Or  PaBOL  GOITTBACT   TOB  SaLB  OF  AN  IXTEBBCT  DT 

LAims,  effect  of  upon  proviaioiis  of  Btatnte  of  frauds :  See  Pugh  v.  Qoodf  37 
Am.  Deo.  034. 


MlLLEB  V.  StAGKEB. 

[3  B.  MoHBOB,  58.] 
OOHVXTAVOB  or  THB  RkVBBSION  OF  AK  EsTATB    DT  FeB  SiMPLB,  whlch  •! 

the  time  is  in  the  possession  of  a  lessee  for  years,  passes  the  right  to  tht 
rent,  unless  there  is  an  express  reservation  to  the  oontrary. 

Bill  in  equity.    The  opinion  states  the  &cts. 
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CaperUm^  lot  fhe  plaintiffis. 
ISimer^  for  the  defendant* 

Bj  Conrty  Ewino,  J.  The  transfer  of  Olay's  bond  for  a  title 
to  Miller,  by  Stagner,  and  the  execution  of  a  deed  by  Clay, 
passed  to  Miller  the  fee  in  rerersion,  and  legally  entitled  him  to 
the  rent  that  afteifwards  fell  due,  unless  Stagner  had  made  a 
special  lesenration  of  the  rent.  No  such  reservation  seems  to 
have  been  made  of  the  rent  in  question.  It  is  true  that  the 
actual  possession  was  not  to  be  had  by  MiUer  until  Thurman's 
lease  had  expired,  nor  could  it  be  had  sooner.  But  it  can  not 
be  necessarily  implied  from  thence,  that  Miller  was  not  to  have 
the  rent,  which  his  fee  simple  purchase  of  the  reversion  carried. 
So  far  from  an  express  reservation,  the  proof  shows  that  nothing 
icas  said  about  the  rent.  Moreover,  it  appears  that  before  the 
rent  was  paid  to  Miller,  there  was  a  controversy  about  the  rent, 
and  about  the  manner  in  which  the  installments  were  made  pay- 
able by  the  notes  executed  by  Miller  to  Stagner  for  the  consid- 
eration, and  Stagner  agreed  to  abandon  all  claim  upon  Miller 
for  the  rent,  upon  his  changing  the  notes  so  as  to  make  the  last 
installment  payable  one  year  sooner,  which  Miller  did,  stating 
at  the  time,  ihat  he  would  not  pay  the  money  down,  and  be  kept 
out  of  the  rents  also.  That  Miller  believed  that  he  was  entitled 
to  the  rent  is  apparent  from  his  statements  to  Stagner,  in  the 
presence  of  the  Thurmans,  which  was  not  controverted  bj 
Stagner. 

Decree  reversed  and  cause  remanded,  that  the  bill  may  bedis- 
nugsed  with  costs. 


BEBTHELEBfY  V.   JoHNBOK. 

[8  B.  MONBOB,  90.] 

LisiauLTuaB  mat  Constitdtionallt  Authorizs  a  Coubt  or  Jusiigb  to 
grant  divorces  after  judicial  ascertaiDment  that  safficient  lawful  oaiiaa 


Tbi  Qbuoation  or  a  Cohtbaot  is  kot  TufFAtaitD  by  snch  a  law. 

Tbb  QiTsarnoN  whsther  a  Violatiok  or  a  Mabbzaob  Contract  haa  been 

comiDitted,  is  one  of  jndioial  cognizance  ezclnaively. 
FsB-aofFLE  Title  to  a  Traot  or  Land  mat  bb  Ai>jui>oxd  to  be  nr 

TBB  WifB  M  one  of  the  meana  which  may  be  exercised  by  a  conrt  in  a 

proceeding  to  obtain  a  divorce,  for  the  purpose  of  securing  her  mainta- 

nsnoe  and  support. 
WnK'a  PoflSissiON  roB  a  Pxbiod  or  Thibtt  Ybabs,  under  an  undoubted 

equity,  authorizes  a  presumption  that  iier  possession  was  preceded  by  aa 

acqnisitioii  of  the  legal  title. 
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Adyebsb  P06SI8SIOK  FOR  MORE  THAN  TwKSTY  Tbabs  ia  ft  snffideiit  bar  to 
an  action  of  ejectment. 

EnOFPEL— D£FEZn>A17T    IN    EJECTMENT     ClAIMINO    UNDER   A    CONTBTANGI 

FBOM  THE  PLAiNTiFF'g  DivoBCED  WiFE,  in  whoBe  favor  a  decree  had 
been  entered  in  the  divorce  proceedings,  vesting  in  her  the  abeolute  title 
to  the  premises  conveyed,  is  not  estopped  from  asserting  his  rights  under 
his  purchase  from  the  wife  by  his  own  deed  of  the  same  premises  est- 
eated  to  the  husband  prior  to  the  institution  of  the  action  for  dtvocoe. 

Bill  in  eqnity.    The  facts  are  stated  in  the  opinion. 
Owsley  and  Ooodloe,  for  the  plaintiff. 
HewiU,  for  the  defendant. 

By  Court,  Bobebtson,  C.  J.  Jacqnes  C.  Berthelemy  seeks  the 
reversal  of  a  judgment  in  bar  of  an  action  of  ejectment  brought 
hj  him  agaiiist  Cave  Johnson,  the  defendant  in  error. 

The  plaintiff  claims  a  legal  right  of  entry  in  the  land  in 
contest,  as  sole  heir  of  his  deceased  father,  to  whom  the  defend* 
ant  had  conveyed  the  title  in  fee,  in  the  year  1797.  The  de- 
fendant relies  on  a  divorce  a  vinculo,  of  the  wife  of  the  decedent, 
adjudged  in  virtue  of  an  act  of  assembly  passed  in  December, 
1803;  a  judicial  sentence  declaring  that  the  fee-simple  title  to 
the  said  land  should  vest  absolutely  in  the  divorced  wife;  and  a 
subsequent  sale  and  conveyance  of  it  by  her  to  him;  and  also,  on 
more  than  twenty  years'  adverse  possession.  As  the  plaintiff 
denies  the  sufficiency  of  this  defense,  and  moreover,  insists  that 
a  legal  estoppel  results  from  the  defendant's  warranty  in  the 
conveyance  of  1797,  we  shall  briefly  consider  each  link  in  the 
chain  of  the  defense. 

1.  The  divorce  did  not  impair  the  obligation  of  the  contract 
of  marriage,  because  it  was  granted  for  ascertained  abandon- 
ment and  adultery  by  the  husband,  which  were  inconsistent 
with  the  chief  object  and  end  of  the  nuptials,  and  were  breaches 
of  obligations  which  were  at  least  implied  by  the  marriage. 
And  consequently,  although  public  policy  forbids  a  divorce 
without  the  consent  of  the  commonwealth,  nevertheless,  when 
by  the  legislative  act,  that  consent  was  given,  there  can  be  no 
doubt  that  for  such  breaches  of  the  nuptial  contract,  the  court 
which  pronounced  the  dissolution  of  the  marriage  bond,  had 
power  to  do  so.  Wheth^  the  legislature  could  constitutionally 
dissolve  a  marriage  without  the  consent  of  both  parties  to  it, 
and  without  any  breach  of  the  contract,  is  a  question  not  now 
presented.  If  this  could  not  be  done,  nevertheless,  a  divoroo 
for  a  breach  of  conjugal  obligation,  judicially  asoertained,  could 
not  be  unconstitutional. 
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Nor  did  Uie  legislatnie,  in  this  case,  violate  oxn  fandamental 
law  by  presuming  to  exercise  the  judicial  function  delegated  by 
that  inTiolable  law  to  the  judiciaiy,  and  prohibited  to  the  legis*- 
latere — lor,  indtead  of  hearing  evidence  and  therefopon  deciding 
that  the  alleged  causes  for  a  divorce  existed,  or,  in  other  words, 
that  the  alleged  breaches  of  the  marriage  contract  had  been 
committed  (which,  if  material,  was  of  course  a  judicial  question), 
the  legislature  authorized  a  court  of  justice  to  investigate  and 
decide  those  facts  judicially,  as  the  legislature  of  Virginia  and 
that  of  Kentucky  also,  until  srace  1803,  had  invariably  done  in 
all  cases  of  divorces  a  vinculo.  And,  therefore,  the  procedure 
in  court  having  been  conformable  with  the  legislative  act,  and 
the  husband  having  been  made  a  party  to  the  suit,  and  the 
alleged  abandonment  and  adultery  having  been  found  against 
him  by  a  jury,  the  judicial  sentence  of  divorce  was  valid  and 
effectual. 

2.  The  same  enactment  authorized  the  court,  without  qualifi* 
cation  as  to  mode,  to  secure  to  the  wife  support  out  of  the 
husband's  estate — and  the  court  adjudged  that  the  fee-simple 
title  to  the  said  tract  of  land  should  vest  in  her,  as  one  of  the 
means  of  securing  that  support.  This  did  not,  in  our  opinion, 
exceed  either  the  legislative  power  or  the  plenary  discretion  con- 
fided to  the  court;  and,  therefore,  were  it  deemed  erroneous,  it 
would,  nevertheless,  not  be  void. 

But  the  plaintiff's  counsel  insists  that  this  judicial  sentence 
did  not,  per  8e,  pass  the  legal  title  to  the  divorced  vrife,  because 
a  conveyance  by  deed  was  indispensable  for  that  purpose.  And 
this  objection  may  be  entitled  to  much  weight.  A  general  stat- 
ute of  1785,  declares  that  a  freehold  title  to  land  shall  be  con- 
T^ed  from  one  person  to  another,  by  deed  only.  And  although 
the  legislature  might  have  excepted  this  case  from  the  operation 
of  that  statute,  it  is  not  certain  that  they  have  done  so.  Still 
the  undoubted  equity  of  the  vrife,  and  the  long  possession  of  the 
land  as  her  own,  and  the  still  longer  occupancy  of  the  defend- 
ant, under  a  conveyance  from  her  (the  whole  enjoyment  having, 
been  uninterruptedly  continued  more  than  thirty  years),  might 
have  authorized  the  legal  presumption  that  he  had  acquired  the 
legal  title.  But  however  all  this  may  be,  we  are  of  the  opinion 
that  the  plaintiff's  light  of  entry  had  been  barred  by  an  adverse 
possession  in  &ct,  for  more  than  tweniy  years.  The  only  objec« 
tion  which  has  been  made  to  this  conclusion  is  an  alleged 
estoppel.  But  it  seems  to  us  that  there  is  no  such  estoppel 
which  can  cfpeaAe  availably,  after  an  actual  possession  adverse 
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to  the  olaiza  of  the  plaintiff's  father  and  himself ,  for  more  than 
twenty  years. 

If  it  be  admitted  that  the  divorced  wife  stood  in  the  l^gal  at- 
titude of  a  quasi  tenant,  still  an  adverse  occupancy,  in  fact,  for 
tweniy  years,  might  have  worn  out  the  estoppel,  and  the  tech- 
nical right  of  entry  might  have  been  barred.  The  same  estoppel 
would  have  been  as  insufficient  against  her  successor,  the  de- 
fendant. And  the  other  estoppel,  arising  from  his  conveyance 
to  Berthelemy,  must  be  equally  tmavailing.  If  it  could  ever 
have  been  applied  to  him  since  his  purchase  from  the  divorced 
wife,  of  the  veiy  title  he  had  conveyed,  it  would  have  been  ap- 
plicable only  because  she  had  acquired  from  her  former  husband 
no  more  than  an  equitable  right  to  that  title;  for  if  her  title  was 
as  legal  as  it  was  equitable,  there  could  be  no  doubt  that,  as  she 
had  lawfully  acquired  it  from  her  former  husband,  the  defend- 
ant, as  her  alienee,  would  not  have  been  estopped  from  main- 
taining it  as  she  might  have  maintained  it  against  that  husband. 
His  warranty  only  estopped  him  from  setting  up  a  title  adverse 
to  tliat  which  he  had  conveyed  and  assured.  And  if  it  be  ad« 
mitted  that,  on  the  hypothesis  that  the  said  husband  and  the 
plaintiff,  as  his  heir,  stQl  held  the  legal  title,  the  estoppel  oper- 
ated, still,  like  the  estoppel  resulting  from  the  relation  of  a 
tenant,  it  could  not  have  prevented  the  running  of  the  statate 
of  limitations  in  consequence  of  an  adverse  possession  in  &ct. 
As  the  estoppel  arising  from  the  warranty  did  not  apply  to  a 
title  acquired  from  the  warrantee  himself,  consequently  it  could 
not  have  applied  to  the  right,  even  though  merely  equitable, 
which  the  divorced  wife  acquired  from  him  and  transferred  to 
the  warrantor.  Notwithstanding  his  warranty,  therefore,  the 
defendant  was  no  more  estopped  than  she  would  have  been  to 
rely  on  a  statutory  bar  to  the  right  of  entry.  And  there  can  be 
no  doubt  that,  the  alleged  estoppel  out  of  the  way,  the  plaint- 
iff's right  of  entry  was  barred  by  an  actual  and  avowedly  ad- 
verse possession  for  more  than  twenty  years,  with  the  presumed 
knowledge  of  the  plaintiff  or  his  ancestor  from  the  beginning 
immediately  after  the  date  of  the  final  disposition  of  the  suit  for 
divorce. 

The  foregoing  conclusions  relieve  us  from  the  necessiiiy  of 
noticing  the  instructions  given  and  refused  on  the  trial,  or  any 
other  decision  in  the  case  by  the  circuit  judge,  as  there  is  no 
ground  for  doubting  that  if  those  conclusions  be  right  there  ii 
no  error  in  the  record  prejudicial  to  the  plaintiff. 

It  is,  therefore,  considered  that  the  judgment  of  the  drooit 
court  be  affirmed. 


Oct  1842.]  Offut  v.  Offut.  183 

A0VSB8B  Fd8BB88ZOir.— See  caaas  cited  in  the  notes  to  W€U$on  v.  Chtgg,  36 
Am.  Dea  176,  and  ^tcAobv.  ReynoUU,  Id.  238. 

Law  Afihqbizeno  DiasoLunoir  aw  Mabbiagx  tor  Causis  Abisimo 
SuBBBQuxBTLT  to  ita  enactment,  doea  not  impair  the  obligation  of  a  oontract; 
bat  if  the  law  allows  diToroea  to  be  granted  for  canaea  which  happened  priot 
to  its  pasaagei  it  ia  retroapeotiTe  and  invalid:  Olarh  ▼•  Clarh^  34  Am.  Deo. 
165^  and  note  citing  other  oaaea. 


Offdtt  V.  Offuw. 

[3  B.  MoXBoa,  182.] 

Am  Jhpkeros  WsiTTEir  Will  icat  bate  Effect  as  a  KuHOUFATiyi 
WiLL»  if  ita  non-completion  in  legal  form  resulted  from  the  act  of  Qod, 
or  from  any  cause  other  than  an  actual  intention  to  abandon  it  or  post- 
pone ita  consummation. 

Failitbx  07  TxsTATOB  TO  Disposs  07  HIS  Wholb  Estatb  aa  he  intended, 
leaving  a  portion  undivided,  contrary  to  his  declared  purpose,  will  not 
prevent  his  written  will  to  that  extent  from  having  force  and  effect  aa  a 
nuncupative  wilL 

Will  Pubpobtino  to  Dibpobx  ot  Both  Rsal  aitd  Pbbsoztal  Estate  may 
be  establiBhed  aa  a  valid  testamentary  disposition  of  the  personalty^ 
although  it  may  not  have  been  so  pubUshed  as  to  oonstitnte  a  l^gal  dis- 
position of  the  realty. 

Slates  gak  not  be  the  Svbjbot  ot  Tesxahbhtabt  Dm*muTioar  eoEoepI 
as  provided  by  statute  in  this  state*  which  predudea  their  rHTtfng  fay 
nuncupative  wilL 

AsFKAL.    The  facts  are  stated  in  the  opinion. 
MsHenry^  tor  the  appellants. 
8.  Todd^  for  the  appellees. 

B7  Ck>nrt,  Bobebtsoh,  0.  J.  Zephaniah  B.  Oflbtt*  owning  an 
estate  consisting  of  more  than  eight  thousand  dollars  in  money 
and  of  some  slaves,  obtained  through  his  wife,  attempted  to  make 
a  testamentary  disposition  of  his  entire  properly,  immediately 
preceding  his  death.  A  paper  purporting  to  be  his  will,  was 
written  at  his  request  and  in  his  presence,  bequeathing  five  him- 
dred  dollars  to  the  Catholic  church,  three  hundred  dollars  to 
the  Baptist,  Methodist,  and  Presbyterian  churches--one  hundred 
dollars  to  each — and  the  residue  of  his  estate  to  his  wife.  It  was 
read  to  and  approved  by  him — ^but  although  he  then  had  a  dis- 
posing mind,  yet  he  died  before  the  paper  could  either  be  sub- 
scribed by  himself  or  attested  by  the  witnesses  present,  who 
signed  their  names  after  he  had  expired,  or  when  he  was  in  the 
act  of  expiration,  and  incapable  of  observing  the  attestation. 

That  document  having  been  established  in  the  proper  county 
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court  as  a  nimoapatiYe  will,  the  probate  was  affirmed  on  an 
appeal  to  the  drciiit  court,  and  this  appeal  to  this  court  brings 
up  the  case  for  ultimate  reyision. 

A  paper  not  perfected  as  a  written  will,  may  be  established  as 
a  nuncapatiYe  disposition,  if  its  non-completion  in  the  foim 
contemplated,  restdted  from  the  act  of  G-od  or  from  any  other 
cause,  than  an  intention  to  abandon  or  postpone  the  consumma* 
tion  of  it  according  to  law,  provided  there  shall  be  proof  of  the 
testamentary  declarations,  by  the  requisite  nimiber  of  competent 
witnesses,  who  were  present  when  those  declarations  were  made: 
Mason  v.  Dwnman,  1  Munf .  456.  And  the  fact  that  it  may  not 
be  sufficient  to  dispose  of  the  testator's  whole  estate  as  he  in- 
tended, but  leaves  a  portion  of  it  undivided,  contraiy  to  his  de- 
clared purpose,  should  not  always  and  alone,  defeat  it  as  far  as 
it  may  be  good  and  effectual  as  a  nuncupative  will.  Although  a 
will  purporting  to  dispose  of  both  real  and  personal  estate  may 
not  have  been  so  published  as  to  be  a  valid  disposition  of  the 
realiy,  it  may,  nevertheless,  be  established  as  a  good  testament- 
ary disposition  of  the  x>ersonalty :  1  Williams  on  Ex'rs,  46.  And 
if  there  be  any  case  in  which  this  might  be  done,  this  is  certainly 
a  case  of  that  kind — ^because  here  the  establishment  of  such  a 
will  as  passes  the  entire  estate  intended  to  be  passed,  except  the 
slaves,  can  frustrate  the  testator's  intentions,  as  to  no  other  leg- 
atee than  his  wife,  whom  he  intended  to  be  the  devisee  of  the 
slaves,  and  at  whose  instance  and  for  whose  benefit  his  testament 
has  been  established  as  nuncupative  only.  Others  should  not, 
therefore,  object. 

It  may  be  that  the  document  read  to  the  testator,  might  have 
been  legally  proved  as  a  good  written  will  of  personal  property: 
1  Williams  on  Ex'rs,  47-52,  and  the  authorities  there  cited.  But, 
nevertheless,  it  would  not  pass  the  slaves,  because  our  statute 
requires  testamentary  dispositions  of  slaves  to  be  made  in  the 
manner  prescribed  for  passing  land  by  will. 

But  the  fact  that  the  will  has  been  only  established  as  a  mm* 
cupative,  instead  of  a  written  disposition,  can  not  be  material 
to  the  appellants,  because  each  form  of  testament  would,  ao» 
cording  to  our  local  law,  pass  the  same  and  no  other  property. 

The  order  establishing  the  will  must,  therefore,  be  affirmed.. 

KUNCTTFATIVB  WiLLS  AKS  NOT  USUALLT  FaVORED  IN  LaW:    McOwM  V» 

Houu^  31  Am.  Deo.  438,  and  oaaes  cited  in  the  note. 
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Gains  v.  Pass. 

(3  B.  HovBOX,  223.] 

VuLk  nr  ABATomrr  is  Waived  by  a  plea  in  bar. 

PUa  or  liDTAn  in  thb  Gonsidebatiok  of  a  Note  is  not  sufficient  in  law 

^ahn  it  stote  spedfieally  the  facts  constitnting  the  alleged  mistal^e. 
ftju  WHICH  Atxbs  GsmERALLT  THAT  A  NoTB  SuBD  UPON  was  given  in 

■etUemeot  of  a  balance  of  acooonts,  and  that  the  balance  charged  against 

defendant  was  the  result  of  mistake,  as  a  tme  settlement  would  have 

•hown  nothing  to  be  due,  is  not  good. 

AiPiAL.    The  opinion  states  the  facts. 
Omky  and  Ooodhe^  for  the  appellants. 
Mbr^iead  and  Beed,  for  the  appellees. 

By  Conrty  Ewzno,  J.  This  is  a  petition  and  sommons  faronc^ht 
by  the  appellees  against  the  appellants,  in  the  court  below.  An 
alias  summons  having  issued  and  being  served  on  all  the  defend- 
ants, the  abatement  as  to  Edward  L.  Ghdns,  on  the  return  of 
not  found,  and  the  quashal  of  the  summons  afterwards  as  to  the 
other  defendants,  at  a  prior  term,  was  not  a  good  ground  for 
pleas  in  abatement  of  the  suit  at  a  subsequent  term,  all  the 
parties  being  again  brought  before  the  court  by  the  service  of 
the  aUaa  summons.  And  if  it  were,  the  pleas  in  abatement  were 
waived  by  the  pleas  in  bar.  The  correctness  of  the  opinion  of 
the  cirouit  court,  in  sustaining  the  demurrer  to  the  second  plea, 
k  the  only  question  deemed  worthy  of  consideration.  That 
plea,  in  substance,  alleges  that  the  note  sued  on  was  given  '*  to 
fieeore  the  payment  of  the  amount  which  f eU  due  to  the  plaint- 
iff upon  a  settlement  of  accounts  and  notes  between  the  parties. 
And  the  defendants  in  fact  aver,  that  the  balance  was  produced 
against  the  defendants  by  mistake,  when,  upon  a  correct  settle- 
ment of  their  accounts  nothing  was  due." 

If  a  plea  of  mistake  in  the  consideration  of  a  note  could  be 
at  all  made  available  at  law,  it  should  state  distinctly  the  facts 
and  grounds  of  the  mistake,  which  is  not  done  in  this  plea. 
Kor  is  the  plea  good  as  a  plea  to  the  consideration  of  the  note 
as  insisted  on  by  the  counsel  for  the  appellants.  It  is  obvious 
that  the  plea  was  not  intended  as  a  plea  to  the  consideration,  as 
it  is  not  sworn  to,  nor  does  it  aver  distinctly  that  the  note  was 
given  without  consideration,  or  other  consideration  than  to 
secure  the  balance  found  due  upon  the  settlement,  and  if  it  did, 
it  may  be  fairly  implied  from  the  facts  stated,  that  the  settle- 
ment and  surrender  of  notes  and  execution  of  receipts  against 
the  aoooonts,  which  it  may  be  presumed  was  done,  entered  into 
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and  formed  some  part  of  the  confiideration  for  the  execution  of 
the  note.  Beeidee,  it  is  ayerred  that  the  note  was  given  for  the 
bahince  found  due  upon  a  settlement  of  accounts  and  notes  be- 
tween the  parties,  when  upon  a  correct  settlement  of  their  ao- 
counts  only,  nothing  was  due.  This  may  be  true,  and  yet  if 
notes  be  taken  into  tiie  settlement,  the  whole  amount  of  the  note 
sued  on  may  be  due. 

But  though  it  has  been  determined  by  this  court  that  when  a 
note  has  been  executed  without  consideration,  a  general  plea 
may  be  good,  yet  when,  as  in  this  case,  an  attempt  is  made  to 
show  the  ground  of  failure  or  want  of  consideration,  as  that  it 
was  given  in  mistake,  on  the  settlement  of  notes  and  accounts, 
the  facts  and  grounds  of  mistake  should  be  distinctly  stated,  so 
as  to  enable  the  court  to  determine  whether,  if  true,  they  form 
a  good  bar  to  the  entire  action,  and  so  also  as  to  apprise  the 
plaintiff  of  the  grounds  of  defense,  that  he  may  be  enabled  to 
meet  and  counteract  the  same  if  untrue. 

Judgment  affirmed  with  costs,  etc. 


Bektlet  v.  WmxEL 

[3  B.  MOHBOS,  968.] 

AuTHOBrrr  or  Om  Spibcial  Pabtnsb  to  Bind  ANOTHxa  oeaaas  when  tbo 
particnlar  pnipose  of  the  partnership  is  concladed. 

Where  a  Ldotbd  Pabtnebshif  is  Fobhbd  for  the  porpoee  of  pnrohaaiiig 
a  drove  of  horses  for  a  distant  market,  and,  after  making  sondiy  pur- 
chases, on  joint  account,  one  partner  is  placed  in  charge  of  the  horoes, 
and  begins  driying  them  to  the  market  for  which  they  were  destined,  he 
has  no  authority  thereafter,  while  on  his  journey  to  the  marketi  to  make 
additional  purchases,  and  bind  the  other  pariaier  thereby. 

Debt.    The  facts  appear  in  the  opinion. 

Morehead  and  Beed,  for  the  appellant. 

McHenry,  for  the  appellee. 

By  Court,  Bobebtson,  0.  J.  On  the  eighth  of  August,  1839, 
James  Bentley,  who  owned  thirty-nine  mules,  two  horses  and 
two  mares,  which  he  desired  to  send  to  the  southern  market, 
entered  into  a  special  partnership  with  John  Watts,  on  the  fol- 
lowing terms,  as  expressed  by  a  written  memorial  signed  by 
each  of  them,  that  is,  that  Watts  was  to  take  that  stock  to  the 
south  and  sell  it,  and  account  to  Bentley  for  sevenly  doUara  on 
each  head,  and  was  to  be  entitled  to  one  half  of  the  profits  over 
seventjy  dollars  for  each  head — and  also,  that  as  they  had  pur- 
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ehased  "  other  siock/'  and  might  "  purchase  some  few  morsy" 
they  would  be  equal  partners  in  the  stock  they  had  so  ''  jointly 
pozchaaed/'  or  might  purchase.  They  afterwards  bought  a 
few  hoises  jointlyi  each  being  present  at  the  purchase,  and 
Mgning  his  own  name  to  each  bond  given  for  the  price.  About 
the  middle  of  August  the  purchases  were  closed,  and  Bentley 
told  Watts  that  they  would  buy  no  more  stock,  and  that  Watts 
mast  not  sign  his  (Bentley's)  name  to ''  any  paper."  About  the 
twenty-first  of  August,  Watts  started  with  the  drove  for  the 
Boathem  market;  and,  on  his  way  about  thirty  miles,  he  bought 
some  other  horses  from  Thomas  Bobinson,  and  executed  a  note 
for  one  hundred  and  eighty-five  dollars  therefor,  signed  ''J. 
Watts  &  Bentley.'' 

Bentley  being  afterwards  sued  on  that  note  by  White,  as  as- 
signee, pleaded  rum  est  fadum,  and  on  the  trial  upon  the  issue 
on  that  plea,  the  circuit  court  instructed  the  jury  in  substance 
and  effect,  that  if  they  believed  the  foregoing  fiiots,  they  must 
find  for  the  plaintiff  in  the  action,  and  verdict  and  judgment 
were  accordingly  rendered  against  Bentley  for  the  amount  of 
the  said  note.  As  there  was  no  proof  of  a  recognition  by  Bent- 
ley of  that  note,  or  of  the  purchase  which  was  the  consideration 
of  it,  or  even  of  the  fact  that  the  horses  bought  by  Watts  from 
Bobinson  were  appropriated  to  the  joint  use  of  Bentley  and 
himself,  or  in  any  way  accounted  for  with  Bentley,  it  seems  to 
this  court  that  the  peremptory  instruction,  on  the  facts  proved, 
was  erroneous. 

1.  We  are  strongly  inclined  to  the  conclusion,  that  the  con- 
tzact  between  Bentley  and  Watts  did  not  authorize  either  of 
tbem  to  bind  the  other  by  the  purchase  of  horses,  even  before 
the  drove  was  started  for  the  south,  but  should  be  construed  as 
meaning,  as  to  future  purchases,  that  if  the  parties  should  jointly 
determine  to  make  other  purchases,  and  should  in  fact  jointly 
make  any,  they  should  be  partners  in  any  stock  which  might  be 
so  purchased;  and  the  conduct  of  the  parties  tends  to  fortify 
that  interpretation.  The  true  legal  effect  of  the  written  agree- 
ment may,  however,  be  material  in  this  case,  only  to  show  that 
the  conrtened  in  giving  the  peremptory  instruction,  for  whatever 
may  have  been  the  effect  of  it  as  to  the  parties  inter  «e,  there 
was  some  evidence  that  they  had  held  themselves  out  to  the 
world  as  partners  in  a  drove  to  be  bought  and  exported  to  the 
south. 

2.  But  whatever  may  be  the  true  construction  and  effect  of 
the  written,  or  of  the  implied  agreement,  as  to  future  purchases 
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for  exporiation,  it  can  not»  as  we  think,  be  extended  beiyond 
poichases  prior  and  preparatory  to  the  starting  of  the  drove  for 
the  distinct  market,  or  of  such  others  afterwards  as  might  be 
useful  for  insuring  an  advantageous  sale  of  that  drove.  In  its 
utmost  constructive  latitude,  the  contract  contemplated  no  other 
than  a  limited  partnership,  for  the  purchase  of  a  drove  to  be 
carried  to  the  south  and  there  sold.  And  if,  anteoedentlj  to 
the  completion  of  the  drove  at  home,  and  the  starting  of  it  for 
market,  each  partner  had  an  implied  authority  to  make  pur- 
chases for  constituting  that  drove,  and  thereby  to  bind  the  other 
partner  by  such  contract;  yet  as  soon  as  they  had  determined 
that  the  drove  was  complete,  and  had  started  it  to  the  south  for 
sale,  the  special  partnership  as  to  purchases  ceased,  excepting 
perhaps  only  so  far  as  might  happen  to  become  necessary  for 
selling  advantageously  the  drove  so  completed  and  started — as 
for  example,  by  buying  a  horse  to  match  one  of  the  drove.  We 
can  not  believe,  without  any  extraneous  evidence  of  such  an 
agreement  or  custom,  that  in  such  a  case  one  partner  would,  as 
a  matter  of  law,  have  a  resulting  authority  to  purchase  aigr- 
where  on  the  way  to  market,  or  at  any  time  before  his  retain 
home,  another  drove  or  as  many  other  horses  as  he  might  choose 
to  buy. 

The  object  of  such  a  special  and  temporary  partnership  clearly 
limits  the  right  to  purchase,  and  negatives  any  implied  author- 
ity to  make  general  purchases  after  the  contemplated  drove  (to 
which  alone  the  contract  of  partnership  applied)  had  been  com- 
pleted at  home,  and  exported  or  started  for  the  place  of  sale. 

If  two  persons  enter  into  a  limited  partnership  to  export  a 
cargo  of  ice  from  Boston  to  Canton,  we  could  not  believe  that  after 
they  had  completed  the  cargo  at  home,  and  their  ship  had  left 
the  home  port  for  the  destined  market,  one  of  the  partners, 
without  the  express  authority  of  the  other,  could  bind  him  by  a 
purchase  of  other  ice  on  the  ocean;  or  that  one  partner,  in  a  sin- 
gle adventure  of  exporting  tobacco  to  New  Orleans,  would  have 
an  implied  authority  to  buy  tobacco  on  the  Mississippi  or  Ohio 
river,  on  his  way  to  New  Orleans,  with  the  cargo  jointly  bought 
and  started  for  market. 

Wherefore,  unless  there  had  been  conclusive  proof  of  an  under- 
standing in  this  case,  or  of  some  local  usage  to  the  contnuy,  or 
of  a  ratification  express  or  implied,  hj  Bentiey,  the  jury  were 
not,  in  our  opinion,  bound  to  presume  that  Watts  had  authority 
to  bind  Bentiey,  by  executing  the  note  to  Bobinson,  and  oonse- 
quentiy  we  are  of  the  opinion,  that  the  peremptory  insteaotion 
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by  ilie  conrt,  and  consequenUj  the  verdict  and  judgmenti  must 
be  deemed  erroneous.  Without  the  proof  of  the  declaration  by 
Watts,  since  his  return  from  the  south,  that  the  note  to  Bobin- 
8on  iras  given  for  horses,  the  law  would  have  implied  that  it  had 
been  given  authoritatively  for  some  consideration  within  the 
ecope  of  the  partnership,  and  therefore  Bentley's  counsel  was 
undermining  his  plea  by  objecting  to  the  competency  of  that 
declaration,  which  was  the  only  evidence  of  a  consideration  not 
embraced  by  the  terms  and  objects  of  the  partnership. 

It  is,  we  think,  a  sotmd  general  rule,  that  after  dissolution, 
one  of  the  former  partners  can  not,  by  his  acknowledgments  or 
aseektions,  impose  an  obligation  on  his  late  copartner:  Bell  v. 
Morrison f  1  Pet.  373.  But  whether  that  rule  should  be  applied 
to  the  facts  of  this  case,  we  need  not  now  determine,  because 
the  determination  of  it  either  way,  could  not  afiEect  the  question 
of  reversal,  or  any  other  question  that  will  probably  arise  on  an« 
oHier  trial. 

Judgment  leveraed  and  cause  remanded  for  a  new  triaL 


FomwM  OF  Pabshbb  wbbui  FjaaanaasBUt  d  Lduxbd:  See  LMng$km  ▼• 
4  Am,  l>ec.278;Xnwriiijrv.  Oojiw,  8Id.422,aiidii0ietofint 


OASES 


XK  THX 


SUPREME  COURT 


LOUISIANA. 


Galef  V.  Steameb  Bonapabtb. 

[1  BoBDnoir,  4AS.) 

Tm  AuTHOBrnr  or  Mabtxbs  ob  Coumanbebs  ot  Stbambbs  Exnom  tt 
THB  PuBOHASB  of  nooeflsary  supplies,  and  to  thAt  eactent  they  may  bfaid 
the  owners;  in  general,  however,  they  have  no  anthority  to  bind  eifehar 
the  boat  or  the  owners,  by  purchases  of  other  Unds;  any  snob  antfaori^ 
must  be  speoially  conferred  by  the  owners. 

Thb  opinion  states  the  ease. 

Poita,  for  the  plaintifffl. 

No  appeaxance  for  the  defendant. 

By  Court,  Gablakd,  J.    This  action  is  founded  on  a  doe  bill  for 
fiTe  hundred  and  eighiy-one  dollars  and  eighty-three  oents,  giyen 
by  Charles  O.  Briggs,  captain  of  the  steamer  Bonaparte,  to  the 
plaintiffs,  the  consideration  of  which  is  stated  to  be  stores  fur- 
nished the  boat.    James  B.  Conner,  who  is  a  part  owner,  for 
answer,  after  a  general  denial  and  a  call  for  a  bill  of  particuhm, 
denies  that  any  stores  were  delivered,  and  especially  that  Gap- 
tain  Briggs  had  any  authority  to  purchase  supplies,  or  to  make 
any  note  or  due  bill  to  bind  the  boat  or  owners.    He  further 
says,  that  he  published  a  notice  in  a  newspaper  in  the  city  of 
New  Orleans,  warning  all  persons  that  ho  would  not  pay  anj 
debts  of  the  said  boat,  unless  contracted  upon  his  written  order, 
of  which  the  plaintiffs  had  knowledge. 

An  account  in  detail  was  filed,  which  showed  the  purchase  of 
%  number  of  articles,  evidently  not  intended  for  the  use  of  the 
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boat,  and  this  is  fnrUier  substantiated  bj  the  receipts  of  the 
derk  of  the  boat,  bat  what  they  amonnt  to  we  can  not  deter- 
mine with  any  certainty.  The  captain  proves  that  all  the  arti- 
cles were  purchased  and  delivered  bj  his  order.  He  says  that 
he  examined  the  account,  that  it  is  correct,  and  that  the  due  bill 
shows  the  balance  owing.  The  witness  further  states,  that  some 
of  the  articles  were  not  for  the  use  of  the  steamer,  but  were  pur- 
chased, by  his  order,  in  the  name  of  the  boat,  for  different  indi- 
viduals, which  practice,  he  says,  is  a  common  one  among  all  the 
boats  engaged  in  the  lower  trade.  He  further  states,  that 
Conner  was  aware  of  purchases  being  made  for  other  persons. 

The  clerk  of  the  plaintiffs  fully  proves  the  sale  and  deliveiy 
of  the  articles  stated  in  the  account,  and  their  value.  The  no- 
tices referred  to  in  the  answer,  are  filed.  The  first  one  states, 
that  Conner  will  not  be  accountable  for  any  debts  of  the  steamer, 
tmless  contracted  on  his  written  order;  the  second,  published 
about  a  week  after,  says,  that  he  will  not  be  responsible  unless 
the  debts  are  contracted  by  the  captain  or  himself.  The  captain 
explains  the  cause  of  this  change.  It  further  appears  that  after 
these  notices,  Conner  knew  that  purchases  were  made  of  the 
plamtifb,  that  he  made  one  or  more  payments  to  them,  on  the 
order  of  the  captain. 

There  was  a  judgment  in  favor  of  the  plaintiffs,  from  which 
the  defendant,  Conner,  appealed. 

As  a  general  rule,  the  masters  or  commanders  of  steamers 
have  a  right  to  purchase  necessary  supplies,  and  to  bind  the 
owners  to  pay  for  them;  but  they  have  no  right  to  purchase  sup- 
plies or  merchandise  for  other  persons,  and  thereby  bind  the 
owners,  or  the  boat.  In  this  case,  large  payments  have  been  made, 
much  more  than  sufficient  to  cover  the  purchases  made  for  other 
persons,  and  Conner  was  aware  of  the  practice  of  purchasing  in 
this  way,  otherwise  we  should  not  hesitate  to  remand  the  case, 
to  ascertain  what  articles  were  purchased  for  other  x)ersons,  and 
to  declare  that  Conner  was  not  bound  to  pay  for  them.  It  is  to 
be  presumed  that  the  persons  for  whom  the  purchases  were 
niade,  have  paid  the  boat  or  Conner,  and  that  in  this  way  the 
goods  sold  have  gone  to  his  benefit. 

The  second  notice  of  Conner  contains  an  authorily  to  the  cap- 
tab  to  contract  debts  on  account  of  the  steamer,  and  the  account 
shows  an  amount  of  necessary  supplies  furnished  for  the  use  of 
the  steamer,  largely  exceeding  the  sum  claimed. 

We  have  examined  the  bill  of  exceptions  taken  by  the  defend- 
ant on  the  trial,  and  think  that  the  judge  did  not  err  in  admit- 
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Hug  the  tCjstimonji  to  which  objection  was  made.    It  goes  moie 
to  the  eflbct  of  erridenoey  than  to  its  admiasifailiiy. 
Judgment  a£Szmed« 

Mastxb,  How  Fab  mat  Bnn>  Owmeb:  Hewett  ▼•  Bndt^  85  Am.  Dao.  9i9L 
mod  CM6S  dted  in  note. 


Eloi  v.  Madeb. 


[1  BoamosvOl.) 

Thb  LaoimfAcr  or  a  Child  Born  in  Wedlock  can  not  be  eontosfeed  Ij 
either  the  mother  or  her  heirs.  The  right  to  each  a  oonteet  abidee  only 
with  the  putative  father,  and  in  certain  caaea  with  his  heira. 

A  GmLD  BoBif  nr  Wedlock  is  not  allowed  to  aver  that  he  waa  the  leaolt 
of  an  adnlteroaa  interooaise  npon  the  part  of  hia  mother. 

The  opinion  states  the  case. 


Peyton  and  L  W.  Smith,  for  the 

BoBdius,  for  the  appeUant. 

By  Court,  Mobsht,  J.  The  petitioner  claims  as  the  heir  of 
Marie  Fonteneau,  his  mother,  one  third  of  certain  moneys  and 
notes  which  were  received  by  the  defendant,  his  brother-in-law, 
from  Jean  Baptiste  Eloi,  who  is  alleged  to  be  his  &ther.  Annexed 
to  the  petition  is  a  certificate  of  baptism,  in  which  the  plaintiff  is 
declared  to  be  the  legitimate  son  of  J.  B.  Eloi  and  Marie  Fonts- 
neau,  and  a  receipt  of  the  defendant,  stating  that  the  money  and 
notes  delivered  to  him  by  J.  B.  Eloi,  are  the  aggregate  amount  of 
the  shares  of  his  three  minor  children,  Paul,  Aogostin,  and  Eve- 
lina Eloi,  in  the  estate  of  their  mother,  Maiie  Fonteneaa,  and 
promising  to  pay  an  interest  of  ten  per  cent,  per  annum  thereon. 
The  answer  admits  the  defendant's  signature  to  the  acknowledg- 
ment or  receipt  annexed  to  the  petition,  but  avers  that  it  was 
signed  through  error;  that  at  the  time  that  the  acknowledgment 
was  made,  it  was  believed  that  the  plaintiff  was  one  of  the  l^gal 
heirs  of  the  late  Marie  Fonteneau;  that  the  defendant  has  since 
discovered  that  the  plaintiff  is  not  one  of  the  said  heirs,  but,  on  the 
contrary,  is  an  adulterous  bastard;  that  at  the  time  of  the  birth 
of  the  plaintiff,  his  father,  Jean  Baptiste  Eloi,  was  not  married 
to  his  mother,  Marie  Fonteneau;  that  the  plaintiff  is  the  issue 
of  an  illicit  and  adulterous  intercourse  between  Jean  Baptiste 
Eloi  and  Marie  Fonteneau;  that  at  the  time  of  the  conception 
and  birth  of  the  plaintiff,  his  mother  was  the  legitimate  wife  of 
the  late  Joseph  Smith,  who  did  not  die  until  the  twenly-third  of 
January,  1821;  that  after  the  death  of  Smith,  her  first  husband. 
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Marie  Fonteneaa  married  J.  B.  Eloi,  the  father  of  the  plaintiff, 
which  marriage  could  not  legitimate  the  plaintiff;  that  shortly 
after  their  marriage,  the  father  and  mother  of  the  plaintiff  caused 
him  to  be  baptized  as  their  legitimate  son,  although  they  were 
well  aware  that  such  was  not  the  fact;  that  this  circumstazice 
led  the  defendant  and  the  legitimate  heirs  of  Marie  Fonteneau 
into  error,  and  induced  them  to  belieye  that  the  plaintiff  was 
entitled  to  a  share  in  said  Marie  Fonteneau's  estate;  that  thej 
diBcoTered  their  error  only  about  two  months  since,  and  that 
the  legal  heirs  of  the  said  Marie  Fonteneau  have  since  notified 
the  defendant  not  to  pay  the  proportion  of  the  money  and  notes 
claimed  by  the  plaintiff.  The  heirs  of  Marie  Fonteneau  inter- 
Tened,  made  the  same  allegations  as  the  defendant,  and  prayed 
that  the  funds  in  the  hands  of  the  defendant  might  be  declared 
to  be  their  ezdusive  property.  There  was  a  judgment  below  for 
the  plaintiff;  and  the  defendant  and  intervenors  have  appealed. 

There  is  an  admission  on  record  that  the  mother  of  the  plaint- 
iff, Marie  Fonteneau,  was  legally  married  to  Joseph  Smith  about 
f  orfy-two  years  before  that  period;  that  said  marriage  was  dis- 
BolTed  by  the  death  of  Smith  on  the  twenty-third  of  Januaiy, 
1821;  that  the  plaintiff  was  bom  on  the  ninth  of  February,  1820; 
and  that  his  mother  was  married  to  Jean  Baptiste  Eloi,  on  the 
fifth  of  July,  1821. 

After  the  trial  below  had  commenced,  the  plaintiff's  counsel 
moved  the  court  to  be  allowed  to  strike  out  the  averment  in  his  pe- 
tition, that  Jean  Baptiste  Eloi  was  the  father  of  the  petitioner, 
which  averment  he  declared,  tmder  oath,  had  been  made  by  him 
through  error  and  an  imperfect  knowledge  of  the  circumstances 
of  the  case,  and  that  he  had  forgotten  imtil  the  petition  was  read 
that  morning,  that  it  contained  such  a  statement.  This  motion 
was  opposed,  but  the  judge  allowed  the  amendment  to  be  made; 
whereupon  the  defendant  and  intervenors  took  a  bill  of  excep- 
tions. Their  counsel  urges  that  this  amendment  was  illegally 
permitted,  on  two  grounds,  to  wit:  1.  Because  it  changed  the 
substance  of  the  action  and  issue  joined;  2.  Because  a  fact  ad- 
mitted iQ  the  plaintiffs  petition  can  not  be  retracted  or  with- 
drawn, unless  it  is  proved  to  have  been  made  through  an  error  of 
lact.  If  the  mere  question  of  practice,  jpresented  by  this  bill 
of  exceptions,  was  to  be  considered,  there  would  be  much  reason 
to  doubt  the  correctness  of  the  decision  complained  of,  although, 
perhaps,  even  then  the  amendment  might  have  been  properly 
allowed  under  the  peculiar  circumstances'  of  this  case.  The 
ealqect-matter  of  the  averment  was  one  of  which  neither  the 
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plaintiff  nor  his  oounsel  cooild  have  any  personal  or  positive 
knowledge,  but  from  the  view  which  we  have  taken  of  the  mat- 
ter, it  is  immaterial  whether  the  amendment  be  allowed  or  not. 
From  the  admissions  in  the  record,  it  is  clear  that  the  plaintiff 
was  bom  in  wedlock,  and  is  the  legitimate  son  of  the  late  Joseph 
Smith,  the  first  husband  of  his  mother.  From  the  moment  of  his 
birth,  his  condition  was  fixed;  it  was  acquired  to  him  under  that 
great  conservatiye  and  moral  rule  which  has  descended  from  the 
Roman  jurisprudence  into  ours,  pater  est  quern  nuptioB  demanr^ 
etrant.  The  declaration  of  his  mother  in  the  certificate  of  his 
baptism,  made  long  after  the  death  of  his  father,  that  he  was 
the  son  of  J.  B.  Eloi,  no  doubt  caused  the  error  in  which  the 
plaintiff  appears  to  have  grown  up,  but  it  could  not  take  away 
from  him,  nor  affect  in  any  way  his  condition  or  legitimacy; 
there  is  no  principle  in  the  civil  law  better  settled  than  this. 
Civil  Code,  art.  203;  7  Mart.  (N.  S.)  548;  TcUe  v.  Fenne,  2 
Toullier,  Nos.  858,  869;  11  D'Aguesseau,  pp.  610,  516;  Dig.  L. 
29,  de  pnibaiicmibua  et  demonstrationibus.  The  declarations  of 
the  plaintiff  himself  can  not  affect  his  condition,  and  are  not  to 
be  listened  to.  It  would  be  contra  bono8  mores  to  allow  him  to 
repudiate  his  own  legitimacy.  Having  been  bom  in  marriage, 
he  can  not  be  permitted  by  any  admission  to  bastardize  himself. 
Arrets  de  Sirey,  1820,  2,  261.  The  averment,  therefore,  in  the 
plaintiff's  petition,  whether  made  through  error  or  not,  can  not 
change  or  affect  his  condition,  and  must  be  disregarded.  It  can 
in  no  way  assist  the  intervenors  in  their  unholy  and  flagitious 
efforts  to  prove  that  their  mother  had  an  adulterous  intercourse 
with  Jean  Baptiste  Eloi,  during  the  life-time  of  her  first  hus- 
band. 

Our  attention  has  been  drawn  to  another  opinion  of  the  judge, 
rejecting  documentary  and  oral  evidence,  offered  by  the  inter- 
venors, to  prove  that  the  plaintiff  is  not  the  legitimate  son  of  Marie 
Fonteneau,  their  mother,  and  that  they  alone  are  her  lawful 
heirs.  We  think  that  the  judge  decided  correctly.  The  plaint- 
iff having  been  bom  during  the  first  marriage,  Joseph  Smith,  his 
lawful  father,  could  alone,  under  particular  circumstances,  dis- 
pute his  legitimacy.  Not  having  done  so,  although  he  survived 
the  birth  of  the  plaintiff  much  longer  than  the  time  prescribed 
by  article  210  of  the  civil  code,  it  is  not  competent  either  for  the 
defendant,  or  the  intervenors,  to  raise  the  contest  now.  The 
right  to  disavow  and  repudiate  a  child  bom  under  the  protection 
of  the  legal  presumption,  pater  est,  is  peculiar  to  the  father, 
and  can  be  exercised  only  by  him,  or  his  heirs,  within  a  given 
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time  and  in  certain  cases.  If  the  father  renoimoes  the  right  ex- 
pressly or  tacitljy  it  is  extinguished,  and  can  never  more  be 
exercised  by  any  one.  The  mother  has  no  right  to  disavow  a 
child,  because  maternity  is  never  uncertain;  she  can  only  con- 
test the  identity  of  the  child.  This  she  has  not  done  in  the 
present  case,  having,  on  the  contrary,  acknowledged  the  plaintiff 
as  her  son.  As  to  her  heirs,  the  intervenors,  they  can  not  have 
greater  rights  than  she  had  herself.  The  right  to  disavow 
(action  en  desaveu)  is  entirely  distinct  and  different  from  that 
which  all  parties,  whose  interest  maybe  affected,  have  to  contest 
the  Intimacy  of  one  in  whose  favor  the  legal  presimiption  does 
not  exist  (conieskUion  de  leffUimiU):  2  TouUier,  Nos.  831-838; 
Boileox's  Commentaries  on  Articles  316-317,  pp.  233-235; 
Bogron,  Code  Civil  Explique,  pp.  161, 168. 
•  Jndgment  affirmed. 

Thb  PBBSTTMFTioir  IN  Favob  ot  thb  Legikimaot  of  a  child  bom  in  wedlock 
is  oondnsiYe,  where  the  husband  has  had  access  to  the  wife,  unless  it  can  be 
shown  that  it  was  a  physical  and  natnral  impossibility  that  any  interooorse  that 
may  have  followed  snch  access  could  have  produced  the  child:  Or<>8a  ▼•  Oromf 
23  Am.  Bee  778;  see  also  Commonwealth  v.  Shepherd^  6  Id.  449. 


Strong  v.  High. 

[a  BoBiiracnr,  108.] 

Am  AaiEtn  whobi  Dorr  it  is  to  Insubb  property  of  his  principal,  and  whs 
negleotB  to  do  so,  s  liable  to  the  latter  for  any  loss  of  the  property  oooa* 
sioned  by  a  peril  that  he  ^onld  have  insured  against. 

Appeal.    The  opinion  states  the  case. 

Jfuxnt,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

Bj  Court,  Gablaud,  J.  The  plaintiff  was  owner  of  three  fifths  of 
the  titeamer  Columbia,  engaged  in  the  trade  between  this  city  and 
Mobile.  The  defendant  was  his  special  agent  and  attorney  in 
&ct  in  this  cily,  for  the  purpose  of  attending  to  the  business  of 
the  boat,  collecting  the  money  earned,  and  doing  everything 
necessary  to  the  interests  of  the  plaintiff,  and  for  making  the 
business  as  profitable  as  it  was  in  his  power  to  do,  for  which  he 
was  to  receive  a  specific  copapensation.  He  also  had  power  to 
sell  or  mortgage  the  boat,  to  appoint  officers,  etc.  He  appointed 
a  captain,  and  acted  as  agent  until  the  steamer  was  finally  lost. 
la  2(ovember,  1836,  he  effected  an  insurance  on  the  boat  fox 


196  Strong  v.  High.  pEjomaaoa^ 

three  monflis.  In  Maioh  foUomng,  the  policy  ^ras  renewed  for 
the  same  space  of  time,  and  again  on  the  third  of  Jane,  1837, 
for  three  months.  The  hist  policy  was  made  at  the  instance  of 
Leverich,  who  was  the  general  agent  of  the  plaintiff  in  other 
matters;  and  the  defendant  promised  that  he  wonld  continne  it, 
and  deposit  the  policy  with  Leverich,  who  had,  on  the  faith 
of  that  promise,  become  secorily  for  the  plaintiff  for  a  consider- 
able snm;  and  the  policy  was  to  have  been  left  with  him  as  an 
indemnity  in  case  of  loss,  or  damage  resulting  from  the  surety- 
ship. 

The  defendant  neglected  to  renew  the  policy  on  the  third  of 
September,  1837,  and  on  the  sixth  of  October  following,  the 
boat  was  lost  in  a  storm  on  Lake  Pontchartrain.  This  suit  is  to 
recover  the  value  of  three  fifths  of  the  steamer.  The  plaintiff 
had  a  judgment  for  six  thousand  eight  hundred  and  f oriy  dol* 
lars,  and  the  defendant  has  appealed. 

The  civil  code,  articles  2971  and  2972,  makes  an  agent  an 
attorney  in  fact,  responsible  to  his  principal  for  his  fault,  neg- 
lect, or  unfaithful  management.  Story  on  Agency,  212,  says,  **  it 
an  agent,  who  is  bound  to  procure  insurance  for  his  principal, 
neglects  to  procure  any,  and  a  loss  occurs  to  his  principal  from 
a  peril  ordinarily  insured  against,  the  agent  will  be  bound  to 
pay  the  principal  the  full  amount  of  the  loss  occasioned  by  his 
negligence."  So  if  he  procure  an  insurance  from  underwriters 
notoriously  in  bad  credit,  or  insolvent,  and  a  loss  occur.  This 
court,  in  6  La.  583,  held,  where  a  mercantile  firm  was  part 
owner  of  a  steamboat,  and  acted  as  agent  for  a  co-proprietor  at 
a  distance  to  insure  his  interest  therein,  and  afterwards  discon* 
tinned  such  insurance  without  instructions  from  or  notice  to 
him,  and  the  boat  was  lost,  that  the  agents  would  be  liable  for 
the  uninsured  interest.    In  6  Mart.  653,  is  a  case  equally  strong. 

From  the  contract  with  Leverich,  the  defendant  seems  to 
have  been  sensible  of  his  duty  or  obligation  to  keep  the  boat 
insured;  and  his  conversation  with  that  gentleman,  soon  after 
the  loss,  goes  to  confirm  this  opinion.  His  remark,  that  he 
would  have  sworn  the  boat  was  insured,  proves  that  he  was 
sensible  that  he  ought  to  have  had  it  done.  When  High  in- 
sured the  boat  in  November,  1836,  three  days  after  the  plaintiff 
purchased  her,  it  is  to  be  presimied  that  it  was  done  by  the 
orders  of,  or  with  the  consent  of,  the  plaintiff.  His  renewal  of 
the  policy  afterwards,  proves  that  he  knew  it  was  his  duly  to  do 
so;  and  having  since  neglected  to  comply  with  it,  he  must  bn 
held  responsible. 

Judgment  affirmed. 
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p  BoBnraov,  113.] 

Tbm  Holdxb  ot  a  Bank-note  Who  Cuts  It  in  Two  for  the  purpose  of 

tnnsmisnon  ib  entitled,  in  case  the  one  half  is  lost,  to  reooyer  the  entire 

■moant  vpon  presentation  of  the  other, 
dnrme  a  Bamx-notk  in  Two  Dbstbots  m  NNOonABiLiTr  until  the  two 

hal£i  are  rennited,  and  the  person  presenting  either  half  must  Mooont 

for  its  mutilated  appearanoe,  before  ha  ean  reooyer. 

Thb  opinion  states  the  case. 

Wharkniy  for  the  plaintiflF. 

■ 

Denis,  contra. 

Bj  Court,  Gablabtd,  J.  On  the  sixth  of  March,  1841,  the  phuni- 
]£Gs,  by  their  derk  or  agent,  deposited  in  the  post-office  in  Balti- 
more, a  letter  written  by  them,  addressed  to  Benjamin  Story,  in 
New  Orleans,  which  contained  the  right-hand  halves  of  the  fol- 
lowing notes  of  the  defendants :  No.  366,  fifty  dollars ;  No.  394,  A. , 
one  hundred  dollars;  No.  1898,  A., one  hundred  dollars;  No.  2218, 
A.,  one  hundred  dollars;  No.  301,  A.,  one  hundred  dollars;  also 
the  halves  of  various  notes  of  other  banks,  and  a  bill  of  exchange. 
This  letter  never  reached  its  place  of  destination,  and  it  is  in 
evidence  that  the  mail  which  was  made  up  in  Baltimore  on  the 
oxth  of  March,  1841,  for  New  Orleans,  never  reached  this  ciiy. 
The  loss  of  this  letter,  and  a  statement  of  its  contents,  were 
advertised  for  one  month  in  a  newspaper  published  in  New 
Orleans,  but  nothing  was  ever  heard  of  it.  Story  testifies  that 
the  left-hand  halves  of  the  notes  filed  with  the  petition  were 
received  by  him  in  a  letter  from  New  York,  with  instructions  to 
hold  them  for  the  plaintiffs  who  reside  in  Baltimore.  These 
left-hand  halves  are  signed  by  J.  B.  Perrault,  cashier.  His 
signature  is  admitted  to  be  genuine;  and  it  is  admitted  that  he 
was  the  cashier  of  the  defendants,  at  the  date  of  the  notes.. 
These  halves  are  No.  2218,  A.,  one  himdred  dollars;  No.  1898, 
A.,  one  hundred  dollars;  A.,  one  hundred  dollars,  the  number 
so  blotted  or  erased  as  not  to  be  visible;  No.  394,  A.,  one  hun- 
dred dollars;  No.  366,  fifty  dollars.  From  what  is  visible  in 
English  and  French,  on  Ihe  face  of  the  halves  of  four  of  the 
notes,  it  is  palpable  that  the  Union  Bank  of  Louisiana  promises 
to  pay  Am.  C.  Tremoulet,  or  bearer,  the  sum  of  one  hundred  dol- 
lars on  each  note.  On  the  note  purporting  to  be  for  fifty  dol- 
lars, eveiything  neoessaiy  to  make  out  the  promise  to  pay  A.  C. 
Tremooleiy  or  bearer,  that  sum,  is  apparent,  except  the  word 
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dollars.  The  half  notes  were  presented  to  the  bank  for  pay- 
ment, and  an  offer  made  of  a  bond  with  good  securiiy  to  protect 
it  from  dami^e,  or  danger  of  repayment,  in  case  the  moieties 
lost  should  ever  be  presented  for  payment.  The  president  re- 
fused to  pay  more  than  half  the  amount  of  the  notes,  to  wit, 
two  hundred  and  twenty-five  dollars.    This  was  refused. 

On  the  part  of  the  defendants  it  was  shown,  that  some  of  the 
notes  of  the  bank  have  two  numbers,  one  on  the  right  and  the 
other  on  the  left,  which  it  is  often  difficult  to  distinguish,  in 
consequence  of  the  ink  being  efGsused  by  frequent  handling. 
The  notes  of  one  hundred,  and  of  fifty  dollars,  have  geneially 
the  number  on  each  end,  but  only  one  letter  on  the  left-hand 
side.  The  issues  are  always  made  in  series  of  the  letters  A.  and 
B.,  and  frequently  of  the  letters  A.,  B.,  C,  D.,  each  of  the 
series  having  the  same  numbers.  The  numbers  of  the  notes  of 
each  denomination  are. not  continued.  There  are  notes  of  the 
same  letter  and  number,  which  can  only  be  distinguished  by  the 
date  of  the  issue,  which  is  to  be  found  on  the  right  hand  of  the 
note.  It  is  impossible  to  identify  two  separate  halves  as  be- 
ing halves  of  the  same  note.  The  cashier  of  the  bank  puts  a 
case  to  illustrate  the  idea  he  wishes  to  impress  on  the  court 
He  says,  "  suppose  that  the  left-hand  half  of  the  note  with  the 
signature  of  the  cashier,  being  A.  No.  1,  was  paid  for  the  full 
amount  of  the  whole  note,  and  that  afterwards  the  right-hand 
half,  with  the  signature  of  the  president,  and  likewise  with  the 
No.  1,  but  without  the  letter,  was  presented  for  payment;  it 
could  not  be  proved  that  this  half  was  part  of  the  note  already 
paid,  there  being  nothing  to  show  to  what  series,  whether  A., 
B.,  0.,  or  D.,  it  belonged,  nor  whether  the  half  note  paid  was 
of  the  same  issue."  In  paying  the  notes,  the  signatures  are  the 
principal  guide,  the  numbers  being  frequently  erased. 

These  are  the  facts  of  the  case.  The  defendants  pleaded  a 
general  denial,  and  further  averred  that  if  all  the  allegations  in 
the  petition  were  true,  the  plaintiffs  could  not  recover.  There 
was  a  judgment  for  the  amount  claimed,  with  costs,  directing  the 
plaintiffs  to  give  bond  and  security  in  the  sum  of  one  thousand 
dollars,  to  save  the  defendants  harmless  from  any  demand  of 
payment  on  the  halves  of  the  notes  alleged  to  have  been  lost, 
and  from  any  loss  or  damage  that  may  accrue  from  their  non- 
production  in  court.  From  this  judgment  the  defendants  have 
appealed.  The  defendants  contend  that  they  are  not  bound  to 
pay  anything,  unless  the  whole  note  be  produced.  They  say 
that  a  corporation  can  only  be  bound  by  the  acts  of  its  agents; 
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that  these  agents  in  the  present  case  are  the  president  and 
cashier;  and  that  no  note  or  obligation  is  binding  upon  the  cor- 
porate body  unless  it  bears  the  signature  of  both  these  officers. 

As  a  general  prinajde  of  law,  it  is  well  settled  that  one  does 
not  lose  his  right  to  real  or  personal  property,  or  to  a  debt,  hj 
losing  the  OTidence  of  it.  If  the  whole  note  of  a  bank  were  lost, 
and  its  contents  could  be  established  by  evidence,  we  beUeve 
that  the  amount  could  be  recovered,  as  in  the  case  of  the  note  of 
an  individual.  If  half  of  the  note  be  produced,  and  its  mutilated 
appearance  fairly  accounted  for,  we  are  also  of  opinion,  that  the 
bank  is  bound  to  pay  the  note  in  full.  In  the  case  of  Bidlet  v. 
Bank  of  Fennsylvaniay  2  Wash.  0.  0.  172,  it  was  held,  that  if  a 
bank-note  be  divided,  and  half  of  it  lost,  the  bona  fide  holder  of 
the  half  which  is  produced,  is  entitled  to  payment  of  its  amount, 
on  proving  the  loss  of  the  other  part,  and  accounting  for  the 
mutilated  appea^»nce  of  that  which  is  produced;  and  that  the 
bolder  of  the  part  which  was  lost  or  stolen,  which  may  after- 
wards be  found,  will  take  it.from  the  finder  or  the  robber,  sub- 
ject  to  every  defense  which  could  have  been  legally  made  against 
the  finder  or  robber.  The  facts  of  the  case  are  very  similar 
to  the  one  under  consideration.  In  the  case  of  MarHn  v.  The 
Bank  of  The  United  SUUee,^  it  was  held,  that  where  the  holder  of 
a  bank-note  cats  it  in  half,  for  the  purpose  of  more  safely  trans- 
mitting it,  and  one  of  the  halves  is  lost,  but  the  other  arrives  at 
its  destination,  he  may  recover  the  whole  amount,  and  this 
though  the  note  was  cut  after  notice  from  the  bank  that,  after  a 
certain  day,  when  their  notes  were  volimtarily  cut  into  parts, 
they  would  not  pay  them,  unless  all  the  parts  were  produced, 
which  was  known  to  the  party  prior  to  his  cutting  the  note  in 
question:  Coxe's  Dig.  81. 

In  the  cases  of  Ward  v.  The  Bank  of  Virginia^  6  Munf .  166, 
and  of  Beyndds  v.  The  Ihrmen^  Bank  of  Tirgima^  4  Band.  186, 
it  was  decided,  that  where  a  bank-note  was  cut  into  two  parts, 
and  one  half  was  sent  by  mail  and  lost,  the  holder  of  the  re- 
maining half  had  a  right  to  demand  payment  at  the  bank,  upon 
Ihe  presentation  of  the  half  in  his  possession,  by  proving  own- 
ership, and  giving  adequate  security  for  the  indemnification  of 
the  bank,  in  case  the  lost  halves  should  ever  be  presented.  In 
the  case  of  PaUon  v.  T/ie  State  Bank  of  South  Carolina^  2  Nott  & 
M.  464,  the  same  doctrine  is  recognized.  In  1  Mart.  12,'  Judges 
Matthews  and  Lewis  held,  that  a  bank  was  bound  to  pay  a  note 
from  which  the  signatures  of  both  cashier  and  president  had  been 
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torn,  it  being  proved  from  the  number,  letter,  and  name  of  the 
payee,  that  the  note  was  genuine,  and  that  a  note  of  a  similar 
number  and  letter  had  been  put  in  circulation.  It  is  shown,  in 
this  case,  that  the  halves  of  the  notes  produced  belong  to  the 
plaintifEs.  The  halves  lost  also  belonged  to  them.  By  reference 
to  the  list  of  the  notes  set  forth  in  the  deposition  of  the  witness 
in  Baltimore,  it  will  be  seen  that  the  lost  halves  are  of  precisely 
the  same  numbers  and  letter,  and  for  the  same  sums  as  those  pro- 
duced. The  signature  of  the  cashier  is  admitted  to  be  genuine, 
and  there  is  no  question  of  the  genuineness  of  the  notes,  so  far 
as  the  halves  can  exhibit  the  fact.  The  amount  for  which  each 
note  is  given,  can  be  plainly  seen  on  the  face  of  the  half  note. 
The  loss  of  the  right-hand  halves  of  the  notes  is  satis&ctorily 
shown.  They  were  duly  advertised  in  conformity  with  article 
2259  of  the  code,  and  have  never  been  seen  or  heard  of  since 
ihey  were  deposited  in  the  post-office  in  Baltimore.  A  bond, 
with  ample  security,  has  been  given  to  indemnify  the  defendants 
against  any  loss  that  may  be  sustained  in  case  the  lost  halves 
of  the  notes  shall  ever  be  produced. 

The  objection  founded  on  the  case  or  supposition  put  by  the 
cashier,  appears  to  us  more  applicable  to  the  halves  of  the  notes 
lost,  in  the  hands  of  the  finder  or  holder,  than  to  those  in  the 
hands  of  the  plaintifis.  They  produce  the  halves  under  dr- 
cumstuices  not  at  all  suspicious.  They  are  the  owners,  and  ac> 
count  for  the  mutilation  of  the  notes  in  a  reasonable  manner. 
By  cutting  the  notes  in  two,  their  negotiability  was  destroyed  un- 
til  reunited,  and  it  would  be  almost  impossible  for  the  finder  of 
the  lost  halves  to  recover  on  them.  If  he  did,  it  would  be  by 
making  it  appear  that  they  were  the  halves  of  some  other  notes 
than  those  sued  on,  and  such  a  result  could  be  produced  in  no 
other  way,  than  from  the  confusion  which  might  arise  from  the 
bank  having  issued  two  notes  of  the  same  letter  and  number, 
and  from  its  relying  on  the  date  alone  to  distinguish  the  series. 
This  is  their  own  fault,  and  should  not  prejudice  the  plaintifSs. 

As  to  the  objection,  that  there  is  no  evidence  of  the  lost  halves 
having  been  signed  by  the  president  of  the  bank,  we  think  that 
although  the  witness  does  not  say  that  they  were  actually  signed 
by  him,  there  is  sufficient  evidence  to  induce  a  strong  belief 
that  they  were  so  signed.  The  witness  speaks  of  the  halves  of 
the  notes  of  the  defendants.  The  halves  produced  are  no  doubt 
parts  of  genuine  notes.  It  is  not  to  be  presumed  that  the 
bank  ever  issued  notes  without  the  signature  of  the  president 
Nothing  has  been  alleg^  or  proved  to  raise  a  suspicion  thai 
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93kj  notes,  not  signed  by  the  president,  have  ever  been  stolen 
from  the  banlc  or  lost,  or  that  anj  snch  notes  have  ever  got  into 
dronlation.  The  probability  of  any  serious  loss  acoming  to  the 
institution  by  an  affirmance  of  the  judgment,  is  too  distant  to 
justify  the  discharge  of  the  defendants. 
Judgment  affirmed. 

Acnom  on  Bitidid  Nons:  See  note  to  Bank  qf  United  8UUe$  ▼.  8Ul,  13 
An.  Deo.  47,  in  which  this  sabjeot  Ib  treated.  Bt^nXao  State  Bank  r.  Aentm, 
16  Id.  636. 


Bajsol  of  the  United  States  t;.  Meblb. 

[3  BoBanoiH,  117.j 

KonoE  TO  AK  Indobsul  Lm  weth  a  Slavs  nr  ms  Omas,  Ib  snffioieiit 

to  hind  him. 
NoncB  BT  Mail  Nbkd  not  he  Srmt  on  thb  Day  or  Pbotist;  it  is  soffioient 

if  the  notice  be  deposited  in  the  poet-office  in  time  to  leave  by  the  first 

mail  of  the  day  following. 
Ko  Pemumption  is  Inbuloed  that  KoncB  was  Skbvxd  npon  an  indoraer 

by  the  fixst  available  maiL 

The  opinion  states  the  case. 
T.  Slidea,  for  the  plaintiffs. 
F.  B,  C<mrady  carUra. 

By  Gonrty  Gabland,  J.  This  is  an  action  on  three  bills  of  ex- 
change, amonnting  to  thirty-five  thousand  dollars,  drawn  by 
John  A.  Merle  &  Co. ,  in  favor  of  Alexander  Caldwell,  in  the  year 
18S7,  on  Howard  &  Merry  of  Boston,  which  were  accepted,  and 
protested  for  non-payment. 

The  plaintifis  claim  the  amount  of  the  bills,  with  ten  per 
cent,  damages,  the  costs  of  protest,  and  interest.  The  answer 
is  a  general  denial  on  the  part  of  the  drawers  and  indorsers. 
The  commercial  court  gave  a  judgment  in  favor  of  the  plaint- 
iffs, from  which  the  defendant,  Caldwell,  has  appealed.  He  is 
the  indorser,  admits  his  signature,  and  bases  his  hope  of  relief 
at  our  hands  on  the  insufficiency  of  the  notice  of  protest.  One 
bill  for  fifteen  thousand  dollars  fell  due  on  the  twentieth  of 
May,  1837.  It  was  protested  on  that  day,  and  a  notice  de- 
posited in  the  post-office  in  Boston,  directed  to  the  agent  of  the 
bank  in  New  Orleans.  The  mail  of  the  twentieth  of  May  from 
Boston  arrived  in  New  Orleans  on  the  fifth  of  June  following, 
and  on  the  same  day  a  notice  was  left  in  Caldwell's  house.  It 
^as  handed  to  a  black  female  servant,  in  the  office  of  the  de- 
isndant,  Caldwell,  who  said  that  he  was  not  then  at  home. 
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Another  bill  for  ten  thooaand  dollars  became  due  on  the 
twelfth  of  June,  1887.  It  was  protested  on  the  same  daj,  and 
a  notice  deposited  in  the  post-office  in  Boston,  directed  to  the 
agent  of  the  bank  in  New  Orleans.  The  mail  of  the  twelfth  of 
June  arrived  in  the  latter  dtj  on  the  twenty-eighth  of  the  same 
month,  and  on  that  day  a  notice  to  Oaldwell,  the  indorser,  was 
served  in  the  same  manner  as  the  one  of  the  fifth  of  June,  be- 
fore stated. 

The  third  bill  for  ten  thousand  dollars  f eU  due  on  the  twelfth 
of  July,  1837.  It  was  also  protested,  and  a  notice  deposited  on 
the  same  day  in  the  post-office  in  Boston,  directed  as  the  other 
notices.  The  mail  of  the  twelfth  of  July  arrived  in  New  Or- 
leans on  the  tweniy-seventh  of  the  same  month,  and  that  of  the 
thirteenth  on  the  tweniy-ninth.  On  the  latter  day,  a  notice  was 
handed  to  Caldwell,  the  indorser,  in  person. 

It  is  urged  by  the  counsel  for  Oaldwell,  that  the  service  of  the 
notices  is  not  sufficient  to  bind  him,  as  they  were  handed  to  a 
filave  at  his  house  and  office,  which  were  in  the  same  building; 
and  he  relies  upon  the  decision  of  this  court  in  the  case  of 
Dufour  V.  Morse,  et  al.,  9  La.  338,  to  sustain  him.  There  is  a 
marked  distinction  between  that  case  and  the  present.  The 
evidence  in  that  case  was,  that  the  notary's  clerk  went  early  in 
the  morning  to  the  defendant's  house  to  deliver  the  notice.  It 
was  closed,  the  family  not  having  risen  from  bed.  He  found  a 
black  man  standing  before  the  door,  at  which  he  had  knocked 
several  times,  who  seemed  to  be  a  servant  of  the  house,  who  in- 
formed him  that  the  white  people  were  asleep,  whereupon  the 
<;lerk  gave  the  notice  to  the  man,  requesting  him  to  give  it  to 
the  defendants,  or  one  of  them.  On  the  part  of  the  defendants, 
it  was  proved  that  there  was  not  at  the  time  a  black  servant  in 
the  house.  The  court  veiy  properly  held  that  this  was  not  a 
sufficient  service  of  notice.  The  black  man  was  not  in  the 
house,  but  in  the  street  It  was  proved  that  he  was  not  a  ser- 
vant belonging  to,  nor  in  the  employment  of  the  family;  and 
the  probability  is,  that  he*  was  a  loiterer,  whose  attention  was 
attracted  by  so  early  a  visitor,  and  who,  finding  the  repeated 
knocks  of  the  clerk  at  the  door  not  heeded,  reasonably  concluded 
that  the  family  were  asleep,  and  so  stated.  The  ground  of  the  de- 
cision was,  that  the  notice  was  not  left  in  the  house,  nor  with  a 
person  in  the  house,  but  given  to  one  in  the  street,  not  shown 
to  be  in  any  manner  connected  with  the  family. 

In  this  case,  the  appellant's  counsel  admits  that  if  the  notice 
had  been  laid  on  the  appellant's  table  or  desk  in  his  house  or 
office,  or  slipped  under  the  door,  if  dosed,  it  would  have  been 
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snffideni  to  bind  him;  but  contends  that  as  it  ^was  delivered  to 
a  black  seryanty  presumed  to  have  been  a  slave,  in  the  house  and 
office,  it  is  insufficient.  We  do  not  think  so.  We  can  not  see 
the  force  of  an  argument  which  admits  that  if  a  notice  be  left  on 
an  inanimate  object,  it  will  be  good,  but  if  left  with  a  human 
being  possessed  of  senses  and  /acuities,  it  is  bad,  merely  because 
that  being  can  not  exercise  all  the  civil  rights  of  a  white  person. 
The  counsel,  for  the  purpose  of  illustrating  his  argument,  puts 
extreme  cases,  ^hich  proves  that  the  position  asstmied  is  an  ex- 
treme qne.  We  are  of  opinion  that  the  notices  are  sufficient, 
and  that  the  defendant,  CaldweU,  must  be  bound  by  his  indorse- 
ments. 

For  the  biU  falling  due  on  the  twelfth  of  July,  1887,  the  de- 
fendant, CaldweU,  says  that  he  is  not  liable,  as  it  is  shown  the 
maO  of  that  day  arrived  in  New  Orleans  on  the  twenty-seventh 
of  the  month,  while  the  notice  was  not  served  until  the  twenty- 
ninth.  The  evidence  shows  that  a  mail  for  the  south  was  ac- 
eostomed  to  leave  Boston  in  the  morning,  and  again  at  six 
o'clock  p.  H.  As  the  notary  says  that  he  put  the  notice  in  the 
post-office  on  the  twelfth  of  the  month,  the  defendant  assumes 
that  it  was  in  time  for  the  six  o'clock  mail,  and  consequently 
arrived  here  on  the  tweniy-seventh,  and  that  not  having  been 
served  on  that  day  or  the  next,  he  is  discharged.  It  does  not 
follow  from  the  statement  of  the  notary,  that  the  notice  was  put 
in  the  office  in  time  for  the  six  o'clock  mail.  It  was  not  neces- 
Baiy  that  it  should  have  been,  and  the  probability  is  it  was  not; 
bat  that  it  was  put  in  the  post-office  late  on  the  evening  of  the 
twelfth,  so  as  to  go  by  the  maU  of  the  following  morning.  It  is 
well  settled,  that  if  a  bill  be  protested  on  a  particular  day,  the 
holder  or  notary  is  not  bound  to  send  the  notice  on  that  day, 
although  a  maQ  may  leave  the  place,  but  that  he  is  bound  to 
deposit  it  in  the  post-office  in  time  to  go  by  the  first  mail  of  the 
day  following.  It  is  shown  that  this  was  done  in  the  present 
case,  and  we  are  of  opinion  that  the  defendant  Oaldwell  is  bound 
hy  it:  1  La.  122;'  Chitty  on  Bills,  513,  514. 

The  counsel  of  the  appellant  urges  that  the  judgment  must  be 
vsversed,  because  interest  has  been  allowed  on  the  damages 
which  the  plaintifis  are  entitled  to  recover.  This  court  hold 
differantLy  in  Bobert  eUs.  v.  The  Conmercial  Batik,  13  La.  528. 

Judgment  affirmed. 


Nonoi  TO  AN  Indobsbb  is  Suvfioibnt  if  pnt  in  the  post-offioe  in  tim* 
early  atongli  to  go  by  a  mail  of  the  day  after  dishonor:  WkUweU  ▼.  Johtwm^ 
^Am.  Deo.  166.    See  aho  Mainadwt  v.  Kitchen,  post. 

1.    l^lMMl4|f  T.  SpriH^tltm 
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JaOEBON  v.  GOMMEBdAL  BaNE  OF  NeW  ObLEANB. 

[S  BoBnnov,  128.] 

No  INTEREST  Passes  bt  a  Foboxd  Indobskmxht  on  a  bill  aaaigDable  only 
by  indoraement,  nor  can  the  acceptor  of  such  a  bill  defend  against  tii» 
original  holder,  by  setting  up  his  payment  thereof,  iinleM  he  can  alao 
show  that  the  loss  he  has  inoorred  by  snoh  payment  ia  attribatabla  to 
some  fault  of  the  latter. 

Thb  case  appears  from  the  opinion 
/.  W.  Smith,  for  the  plaintiff. 
Mdybin,  corUra. 

By  Oourt,  Bululbd,  J.  This  is  an  action  acaincrt  the  drawer  of 
a  bill  of  exchange,  or  check  at  sight  npon  the  Qiiard  Bank  of 
Philadelphia,  which  was  duly  protested  for  non-payment.  The 
defense  is,  that  the  original  bill  of  exchange,  of  which  a  duplicate 
dr  second  set  is  sued  on,  was  duly  presented  and  paid  by  the 
defendant.  The  payment  is  not  contested;  but  it  is  alleged  by 
the  plaintiff  that  it  was  made  to  a  person  not  authorized  to  re- 
ceive payment,  and  without  his  indorsement.  It  is  clearly 
shown  that  the  indorsement  was  not  genuine,  and,  consequently, 
the  Girard  Bank  paid,  in  its  own  wrong,  the  original  draft 
The  rule  of  law  recognized  in  the  case  of  Dick  et  al,  t.  Leverich^ 
11  La.  573,  was,  that  where  a  bill  is  assignable  only  by  indorse- 
ment, a  person  who  obtains  possession  of  it  by  a  forged  indorse- 
ment, acquires  no  interest  in  it  although  ignorant  of  theforgezy, 
and  that  the  original  holder  may  recoTcr  of  the  acceptor,  al- 
though the  latter  may  have  paid  it. 

The  principle  settled  in  that  case  appears  to  us  applicable  to 
the  present,  without  any  further  proof  of  the  loss  of  the  orig- 
inal draft.  It  is  true  that  cases  may  be  supposed  in  which  the 
rule  would  operate  a  great  hardship,  and  where  by  collusion  the 
original  holder  may  be  twice  paid.  But  whenever  it  could  be 
shown  that,  through  the  fault  of  the  original  holder,  a  lose  had 
been  sustained  by  payment  to  a  person  in  possession  of  the  in- 
strument even  with  a  forged  indorsement,  it  would  seem  con- 
trary to  equity  that  he  should  be  allowed  to  recover.  But  the 
fault  must  be  shown,  and  the  burden  of  proof  is  upon  the  de- 
fendant who  seeks  to  justify  a  payment  made  in  the  course  of 
business.  We  do  not,  however,  consider  the  artides  of  the 
code,  which  have  been  cited,  relating  to  lost  instruments,  as 
having  any  bearing  upon  the  present  case.  They  relate  to  cases 
where  the  lost  instrument  becomes  the  foundation  of  a  suit  or 
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defense,  that  is  to  say,  wherever  the  original  written  title  can 
not  be  produced,  and  it  becomes  necessary,  in  order  to  enforce 
an  obligation,  or  establish  an  exception,  to  resort  to  secondaiy 
eyidence:  Civ.  Code,  arts.  2258,  2259. 
Judgment  a£Brmed. 

FoBOKD  Ikdobsekent  or  THE  Patbe's  Name  passes  no  title  to  a  negotia- 
ble note,  BO  as  to  enable  a  subsequent  indorsee  to  sue  the  maker  thereon: 
Lancaster  v.  BaUzeU,  28  Am.  Dec.  233;  nor  is  the  maker  precluded  from 
setting  up  this  defense,  by  the  fact  that  he  admitted  that  the  note  was  right, 
after  the  transfer  had  becoi  effected;  it  would  have  been  otherwise,  however, 
had  such  a  declaration  been  made  before  the  transfer,  and  had  been  the  in- 
ducement thereto:  Id.  An  indorsement  is  a  guaranty  of  the  genuineness  of 
the  signature  of  all  prior  parties,  and  therefore  an  indorsee  is  liable  to  a  sub- 
sequent  indorserwho  has  discounted  the  note,  if  the  signature  of  the  payee  Is 
aforgery:  SUUeBank  v.  Fearing,  28  Id.  265. 


Babokess   of  Fontajlbjl  v.  Phcenix  Absubanob 

Co.  OP  London. 

[2  Boannoir.  181.] 
iHBVRKa  nNl>SB  POLIOT  QlVINO   E[lM  AK  ElIOTZON  TO  BXPAHl  OB  BbBUILD 

or  else  to  pay  the  amount  of  the  loss,  can  not  be  required,  in  the  event 
of  his  embracing  the  first  alternative,  to  pay  the  rent  of  the  buildings 
during  the  time  necessarily  occupied  in  their  repair. 

Tbs  opinion  states  the  case. 

Buisson,  for  the  plaintiff. 

L.  O.  Duncan,  contra. 

By  Court,  Mobfht,  J.  Certain  stores  and  buildings,  insured 
against  fire,  having  been  partially  destroyed,  were  rebuilt,  or 
lather  repaired,  by  the  defendants,  under  a  clause  in  the  policy 
worded  as  follows :  '  *  When  any  loss  shall  have  been  sustained  by 
fire  upon  property  insured,  the  company  will  either  reinstate  the 
saiae,  or  the  assured,  as  soon  as  such  loss  or  damage  shall  have 
been  duly  proved,  shall  inunediately  receive  payment  of  his  claim. " 
This  suit  is  brought  to  recover  one  thousand  two  hundred  dollars 
for  the  rent  of  the  stores  during  three  months  that  the  rebuild- 
ing or  repairing  of  them  lasted.  The  question  is,  whether, 
under  the  above  recited  clause  in  the  policy,  the  defendants  are 
bound  to  pay  the  rent  of  the  property  during  the  time  that  was 
occupied  in  reinstating  it.  There  is  no  dispute  as  to  the  value 
oi  the  rent,  nor  as  to  the  necessary  duration  of  the  repairs  made 
to  the  premises.    In  the  absence  of  an  express  stipulation,  such 
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as  appears  to  exist  in  the  policies  of  several  insurance  companies 
of  this  city,  that  during  the  rebuilding  or  repairing  of  a  hoiiae, 
rent  shall  be  paid  as  a  part  of  the  indemnity  due  to  the  assox^ed, 
it  can  not  be  contended,  on  any  legal  principle  of  insoiance, 
that  a  policy  on  a  house*  covers  any  part  of  the  rent,  which  is  a 
thing  distinct  from  the  subject-matter  of  the  insurance,  and 
constituting  of  itself  an  insurable  interest.    The  obligation  of 
the  defendants  to  the  assured  could  be  discharged,  either  by  the 
payment  of  the  amount  of  the  loss  or  damage  sustained,  or  by 
reinstating  the  property  in  its  former  condition.    The  latter  al- 
ternative necessarily  implied  some  reasonable  time  for  its  execa- 
tion.     Of  this  the  insured  was  aware.    No  rent  having  been 
stipulated  for  during  that  time,  none  can  be  exacted.    The  tes- 
timony shows  that  tiie  amount  for  which  the  repairs  could  have 
been  made  was  tendered  to  the  plainti£^s  agent,  but  that  he  re- 
fused to  receive  it,  thus  throwing  on  the  defendants  the  obliga- 
tion of  repairing  the  house.    By  doing  this,  he  could  not  surely 
impose  upon  them  the  additional  obligation  of  paying  the  rent 
during  the  repairs.    This  rent  was  no  part  of  the  thing  insured. 
If  the  plaintiff  wished  to  secure  its  amount  during  the  rebuild- 
ing of  her  stores,  whether  done  by  herself  or  by  the  defendants, 
she  should  have  made  an  express  stipulation  to  that  effect,  or 
have  caused  a  separate  insurance  to  be  made  on  it.    But  it  is 
urged,  in  support  of  the  present  claim,  that  a  policy  of  insur- 
ance being  a  contract  of  indemnity,  the  underwriters  are  bound 
to  adjust  the  loss  upon  the  principle  of  replacing  the  party  aa- 
Btired,  as  nearly  as  may  be,  in  the  situation  he  was  in  before  the 
fire.    This  is  unquestionably  true  as  a  general  principle,  and  in 
relation  to  the  subject-matter  insured,  but  it  has  never  been  un- 
derstood  to  extend  to  the   profits  or  fruits  the  assured  was 
drawing,  or  might  have  drawn,  from  the  thing  insured.     These 
are  consequential  losses,  for  which  he  can  not  be  indemnified, 
especially  when  such  losses  fall  on  things  susceptible  of  being 
insured  separately.     There  is  much  analogy  between  the  rent  of 
a  house  and  the  freight  of  a  ship;  both  are  the  civil  fruits  of  the 
thing  from  which  they  are  derived.    It  is  believed  that  the  at- 
tempt has  never  been  made  to  recover  freight  under  a  policy 
of  insurance  on  a  vessel;  and  yet  the  loss  of  the  freight,  like 
that  of  the  rent,  is  a  direct  consequence  of  the  destruction  of 
the  vessel.    In  both  cases  the  loss  falls  on  a  thing  which  is  no 
part  of  the  object  insured,  and  which  is  not,  therefore,  covered 
by  the  policy:  1  Phil,  on  Ins.  190;  2  Marsh,  on  Ins.  722. 
Judgment  affirmed. 
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Von  Phul  v.  Sloah. 

[3  BaBonoH,  148.] 

A  Peombb  to  Aookpt  a  Bill  to  bs  I>rawn  to  amoant  to  ao  aooeptauM 

of  the  bill  when  drawn,  must  desoribe  it  in  moh  tenni  that  the  pramiaa 

cm  apply  to  no  other  biU. 
A  OurxRAL  AtrrBORiTT  to  I>raw  Bills  within  a  certain  tune,  to  a  apeei- 

fied  amount,  in  not  sufficiently  definite,  to  constitate  an  acceptance  of  a 

bni  afterward  drawn. 

Thb  opinion  states  the  case. 
BogieTy  for  the  appellants. 
Ber^amin^  covUra. 

By  ClSonrt,  Mobfht,  J.  This  action  is  institated  on  a  bill  of  es* 
change  for  five  hnndred  dollars,  dated  at  St.  Louis,  the  twenty- 
eighth  of  November,  1840,  and  drawn  in  favor  of  the  plaintiflFs 
on  the  defendants,  by  one  Robert  Bell,  payable  one  hnndred  days 
after  date.  The  bill  mentions  on  its  face  that  it  is  drawn  as 
authorized  by  E.  C.  Sloan's  letter  of  credit  of  the  twelfth  of  the 
same  month.  The  letter  of  credit  referred  to  in  the  bill  is  in 
the  following  terms,  to  wit: 

''I  hereby  give  Mr.  Bob.  Bell,  of  Chester,  HI.,  authority  to 
draw  on  Sloan  &  Brother,  of  New  Orleans,  for  any  amount  not 
exceeding  one  thousand  five  hundred  dollars,  say  one  thousand 
five  hundred  dollars,  the  drafts  to  be  drawn  at  not  less  than 
one  hundred  days  after  date.  Drafts  drawn  under  this  author- 
ity will  be  honored  by  Sloan  &  Brother.  E.  C.  Sloan. 

"  St.  Louis,  November  12, 1840.'* 

When  the  bill  was  presented,  the  defendants  refused  accep- 
tance and  payment  of  it,  on  the  ground  that  they  had  been  in- 
formed thai  the  letter  of  credit  on  which  it  was  drawn  was 
obtained  through  false  pretenses.  They  are  now  sought  to  be 
held  liable  as  acceptors,  on  the  ground  that  the  plaintiffs  took 
the  draft  on  the  faith  of  the  latter,  and  relied  for  payment  of 
the  same  on  the  credit  thereby  given  to  the  drawer.  An  ex- 
ception was  taken  to  the  plaintiffs'  right  of  action  against  the 
defendants  as  acceptors;  and  on  this  exception  being  sustained, 
and  the  suit  dismissed,  the  petitioners  appealed. 

The  question  is  whether  this  letter  of  credit  be  such  an  accept- 
ance of  the  bills  to  be  drawn  under  it,  as  authorizes  suit  against 
the  signers  of  the  latter  by  third  persons,  purchasers  of  the 
biUs,  and  to  whom  the  latter  may  have  been  exhibited  at  the 
time  of  the  purchase. 


208  Yon  ?hol  v.  Sloan.  [Louidana^ 


In  the  case  of  The  CarroUton  Bank  t.  Tayleur  et  ol.,  16 
496  [85  Am.  Deo.  219],  we  had  occasion  to  enter  largely  into 
the  examination  of  these  promises  to  accept  fatore  bills.    "We 
there  held,  that  in  order  to  constnie  a  promise  to  accept  a  hill 
to  be  drawn  into  an  actual  acceptance  so  as  to  authorize  a  suit 
hj  the  holder  of  the  bill  as  if  accepted,  the  bill  must  be  de- 
scribed in  terms  not  to  be  mistaken,  and  that  the  description 
must  be  such  as  to  identify  the  bill  or  bills  sued  on.    This  we 
take  to  be  the  rule  as  laid  down  in  the  case  of  Coolidge  y.  Pa^ 
son,  2  Wheat.  75,  and  in  the  seyeral  subsequent  adjudications 
on  the  subject.    Before  the  rule  in  relation  to  these  collateial 
accex>tances  on  a  separate  paper  was  extended  to  bills  not  yet  in 
esse,  it  was  required  that  the  promise  or  undertaking  should 
point  to  the  specific  bill  or  bills  already  drawn.    Why  should  it 
not  be  required  as  to  future  bills  ?    To  supply  the  place  of  a 
written  acceptance  on  a  bill,  the  promise  to  accept  must  de- 
scribe the  bill  in  such  a  way  that  the  promise  can  apply  to  no 
other  bill.    In  the  present  case  the  promise  of  the  defendants 
points  to  no  specific  bill,  but  is  a  general  authority  to  draw  to  a 
certain  amount,  and  the  time  at  which  the  drawing  mn^  take 
place  is  limited  at  no  less  than  one  hundred  days  from  the  date 
of  any  bill  to  be  drawn.     So  far,  then,  from  describing  any 
particular  bill  so  as  to  identify  it,  the  letter  of  credit  might  be 
made  to  apply  to  bills  of  different  amounts,  and  payable  at  dif- 
ferent times,  within  the  limits  mentioned  in  it  as  to  amount  and 
time.    An  attempt  has  been  made  to  identify  the  bill  sued  on, 
by  stating  on  its  face  that  it  is  drawn  in  pursuance  of  the  letter 
of  credit.    This  may  be  done  in  every  case,*  howerer  general 
may  be  the  authorify  to  draw;  it  surely  can  not  add  anything  to 
it.     The  description  or  identify  necessary  to  charge  the  writer 
of  a  promise  to  accept  as  an  actual  acceptor,  must  result  from 
the  promise  itself.     The  defendants  may  be  liable  to  Robert 
Bell  on  the  breach  of  their  promise  to  accept  his  bills;  but  this 
promise  is  not  such,  in  our  opinion,  as  to  authorize  a  suit  on  it, 
as  an  acceptance,  by  the  holders  of  such  bills.    In  Boyce  and 
Henry  y,  Edwards,  4  Pet.  122,  Thompson,  J.,  after  reviewing 
the  several  adjudications,  in  which  the  rule  on  this  subject  is 
laid  down,  says:  **  The  distinction  between  an  action  on  a  bill 
as  an  accepted  bill,  and  one  founded  on  a  breach  of  a  promise  to 
accept,  seems  not  have  been  adverted  to.    But  the  evidence 
necessary  to  support  the  one  or  the  other,  is  materially  different 
To  Tnaintain  the  former,  as  has  been  already  shown,  the  promise 
must  be  applied  to  the  particular  bill  alleged  in  the  declaxatioii 


May,  1842.]  Davidson  v.  Eetes.  209 

to  have  been  accepted.  In  the  latter,  the  cTidence  may  be  of  a 
more  general  character,  and  the  authority  to  draw  may  be  col- 
lected from  circumstances  and  extended  to  all  bills  coming 
fairly  wiUiin  the  scope  of  the  promise." 

The  letter  of  credit  given  in  this  case  we  can  not  view  in  any 
other  light  than  as  a  general  authority  to  draw  in  a  certain  man- 
ner, and  to  a  certain  extent;  but  it  is  not  an  acceptance  of  any 
particular  bill  or  bills. 

Judgment  a£Srmed. 

Pboioss  to  Aooeft:  See  OcmroOion  Bank  ▼•  TayteuTt  85  Am.  Deo.  219, 
whoPB  a  doctrine  similar  to  that  oi  the  principal  case  is  annoanced. 

For  sach  a  promise  to  amount  to  an  acceptance,  it  must  appear  that  the 
hOX  was  taken  on  its  faith:  Kennedy  t.  Oeddes^  33  Am.  Deo.  280:  see  also 
Damdeon  ▼.  Keyea^  foaL 


Davidson  v.  Keies. 

[3BoBDnov,954.] 

iv  UvooirDinoHAL  AuTHOKnnr  to  Draw  Pbbqludbi  the  par^  idio  has 
given  it  from  asserting  that  the  bills  which  are  aetoally  drawn  In  piixsa«> 
asce  thereof,  are  not  binding  because  not  given  in  furthenmce  of  the  pur- 
pose for  which  the  authority  was  intended. 

Av  AuTBOBiTT  TO  Dbaw  IS  SuTFiGiXNTLT  Dj&riniTa  in  its  description  of 
the  bill  to  be  drawn,  to  amount  to  an  acceptance  thereof,  if  it  is  an  an- 
thority  to  draw  one  draft,  of  a  certaia  amount^  to  be  payable  after  a  cer* 
tun  day. 

Tbs  opinion  states'  the  ease. 

Andenon^  for  the  appellant 

Jennings,  corUra. 

By  Court,  Mobfht ,  J.  This  action  is  brought  by  the  indorsee 
of  a  bill  of  exchange,  drawn  upon  the  defendants  by  Clymer, 
Polke  &  Co.,  of  Charleston,  Mississippi,  to  the  order  of  George 
Morgan  McAfee,  by  whom  it  is  alleged  to  have  been  indorsed, 
and  deliyered  to  the  petitioner,  together  with  a  letter  of  credit, 
in  pursuance  of  which  it  was  drawn.  The  letter  is  in  the  follow- 
ing terms,  to  wit: 

**  New  Oklbans,  11th  June,  1838. 

MSBSBS.  CunCEB,  POLKB  &  Co. : 

Qshtlskeh:  We  hereby  engage  to  accept  your  draft  on  us, 
to  fall  due  after  the  first  of  March,  1840,  to  the  extent  of  four 
thousand  dollars. 

*'  Very  respectfnlly,  your  ob't  servants, 

"EXTES  &  BOBEBSB.** 

Ax.  Dm.  yol.  xxxvin— u 


«« 
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The  draft  bears  date  the  eighth  of  December,  1839,  and 
made  payable  ninety  days  after  date.  The  answer  denies  all 
indebtedness  to  the  plaintiff,  and  avers  that  the  letter  of  credit 
was  not  given  by  the  defendants,  or  by  any  one  authorized  by 
them  to  give  it,  and  that  the  plaintiff  was  duly  informed,  before 
the  bill  came  into  his  possession,  that  no  such  letter  of  credit 
had  been  given  by  the  defendants,  and  that  they  would  not  ac- 
cept, or  pay  at  maturity  any  bill  drawn  under  the  same.  The 
answer  further  pleads  that  no  consideration  was  ever  given  to 
Clymer,  Polke  &  Co.,  for  the  letter,  and  that  the  plaintiff  had 
notice  of  that  circumstance.  There  was  a  judgment  below  in 
favor  of  the  defendants,  and  the  plaintiff  has  appealed. 

The  first  ground  of  defense  set  forth  in  the  answer  has  not 
been  insisted  upon  in  this  court,  to  wit,  that  Gkunble,  the  derk 
of  the  defendants,  who  signed  the  letter  of  credit,  was  not  author- 
ized to  do  so.  It  rested  on  the  same  evidence  as  that  given  in 
the  suit  of  Mosely  against  the  same  defendants,  reported  in  18 
La.  46.  But  it  is  urged  on  the  part  of  the  defendants,  that  no 
advance  was  made  on,  nor  credit  given  to  their  guaranty,  and 
that  Clymer,  Polke  &  Co.  did  not  make  a  fair  and  legitimate  use 
of  their  letter  of  credit,  they  having  employed  it  to  pay  the  ex- 
isting debt  of  a  third  person.  The  evidence  shows  that  one  A. 
H.  Davidson  having  applied  to  Morgan  McAfee  for  the  pay- 
ment of  a  debt  of  about  three  thousand  two  hundred  dollars  due 
to  him  by  the  latter,  McAfee  offered  to  give  him  a  draft  on  some 
house  in  New  Orleans,  but  at  the  same  time  told  him  that  he 
had  no  authority  to  draw,  and  that  Davidson  declined  the  offer, 
whereupon  Clymer,  one  of  the  firm  of  Clymer,  Polke  &  Co., 
who  was  present  at  this  conversation,  said  that  he  had  au* 
thority  to  draw  for  four  thousand  dollars  on  Eeyes  &  Boberts. 
Davidson  having  expressed  his  willingness  to  take  such  a  draft, 
it  was  agreed  that  Clymer  should  draw  in  favor  of  McAfee  for 
the  whole  sum,  that  the  draft  should  be  given  to  A.  H.  David- 
son in  payment  of  his  debt,  and  that  Davidson  should  pay  the 
difference  to  Clymer,  Polke  &  Co.  The  arrangement  was  ac- 
cording made.  It  does  not  appear  at  what  time  the  letter  of 
credit  was  placed  in  the  hands  of  A.  H.  Davidson,  but  in  a 
letter  which  he  wrote  on  the  25th  of  December,  1839,  to  his 
merchant  in  New  Orleans,  requesting  him  to  inform  Keyes  & 
Boberts  that  he  had  bought  this  draft  on  them,  he  mentions  the 
letter  of  credit  as  accompanying  the  draft.  A.  H.  Davidson  tried 
to  have 'the  bill  discounted  at  a  bank  at  Memphis,  and  it  was 
understood  that  out  of  the  proceeds  he  was  to  retain  the  debt 
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due  from  Moigan  McAfee  to  himself,  and  pay  the  balance  to 
dymer,  Polke  &  Oo.  The  draft  not  having  been  discounted, 
I>avidson  made  an  arrangement  mth  the  drawers  by  which  he 
paid  the  balance  accrtdng  to  them,  and  thus  became  the  owner 
of  the  bill.  The  judge  bdow  was  of  opinion  that  the  defendants 
were  not  bound  under  their  letter  of  credit  to  pay  this  draft,  be- 
cause Clymer,  Polke  &  Co.  made  use  of  the  credit  given  them  en- 
tirely out  of  the  ordinary  range  of  the  purposes  for  which  letters 
of  credit  are  generally  given;  he  was  also  of  opinion  that  the 
draft  could  not  be  considered  as  having  been  taken  in  the  usual 
course  of  trade,  and  that  the  present  plaintiff,  not  having  proved 
that  he  gave  valuable  consideration  for  it,  can  not  recover. 

We  do  not  acquiesce  in  these  views.  An  acceptor  of  a  bill  has 
no  right  to  inquire  into  the  consideration  between  the  drawei 
and  payee,  or  between  the  latter  and  a  subsequent  indorsee;  if 
he  pay  the  bill,  he  can  not  be  affected  by  any  want  or  failure  of 
consideration  which  the  drawer  or  payee  may  set  up:  4  MarL 
(N.  S.)  286.^  The  defendants  gave  Glymer,  Polke  &  Oo.  an  un~ 
conditional  authority  to  draw  on  them  to  a  certain  amount,  and 
it  is  no  defense  to  an  action  on  a  bill  drawn  under  such  author- 
ity, to  say  that  it  should  have  been  used  in  any  particular  way. 
We  believe  that  in  most  cases  a  letter  of  credit,  or  authority  te 
draw,  is  given  by  a  merchant  with  the  view,  and  for  the  purpose  ot 
aiding  the  party  obtaining  it  in  some  commercial  business  or  en- 
terprise, which  it  is  supposed  will  redound  to  the  mutual  benefit 
of  both  parties;  but  if  the  holder  of  the  letter  of  credit  abuse 
the  confidence  reposed  in  him,  and  apply  the  credit  to  purposes 
however  different  or  improper,  the  merchant  is  bound  by  the 
acts  of  the  person  he  trusted,  and  can  not  complain  of  the  use 
made  of  an  authority  he  thought  proper  to  give  without  annex- 
ing to  it  any  conditions.  Neither  can  it  be  said  that  A.  H.  Da- 
vidson received  the  bill  without  giving  a  valuable  consideration 
for  it.  He  took  it  in  payment  of  a  debt  of  three  thousand  two 
hundred  dollars  due  to  him,  and  paid  the  surplus  to  the  draw- 
ers. If  the  latter  were  not  indebted  to  Morgan  McAfee,  whose 
debt  to  Davidson  they  paid,  they  acquired  against  him  a  claim 
to  that  amount.  If  they  were  so  indebted,  their  debt  has  been 
thus  extinguished,  and  they  must  be  considered  as  having  re- 
ceived the  amount.  Although  it  does  not  appear  from  the  evi- 
dence that  the  letter  of  credit  was  actually  shown  to  Davidson 
at  the  time  the  agreement  took  place,  it  is  clear  that  his  consent 

to  take  the  draft  in  payment  of  his  debt  was  based  on  the  in- 

-• — 

1.  D4Buy%y.John»on, 
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f ormiition  and  aasnianoe  giyen  him  by  Olymer  of  his  authozity 
to  draw  on  the  defendants,  and  that  the  letter  containing  tli&t 
authority  was  placed  in  his  hands  by  the  persons  having  tlie 
power  to  dispose  of  it.    As  the  eyidence  shows  him  to  have  been 
in  i>os8ession  of  defendants'  letter  of  credit  when  he  advised  the 
latter  of  his  having  bought  the  draft,  it  is  but  fair  to  suppose 
that  it  was  given  to  him  with  the  draft.    The  ineffectual  attempts 
made  by  Davidson  to  have  the  draft  discounted  at  Memphis,  do 
not  show  that  the  draft  vras  taken  vnthout  reference  to  the  guar- 
anty.    They  only  evinced  his  desire  to  cash  it.    Had  he  suc- 
ceeded, he  would  probably  have  transferred  to  the  bank,  the 
letter  of  credit,  as  well  as  the  draft. 

It  has  further  been  argued,  that  the  draft  was  not  drawn 
within  a  reasonable  time  after  the  date  of  the  letter  of  credit, 
and  that  the  draft  was  not  so  connected  with,  or  pointed  to  by 
the  letter  of  credit,  as  to  bind  the  defendants  to  its  acceptance 
and  payment.  According  to  the  terms  of  the  credit  the  bill  was 
to  fall  due  after  the  first  of  March,  1840.  By  being  made  on 
the  eighth  of  December,  payable  at  ninety  days,  it  fell  due  but 
a  few  days  after  the  time  prescribed.  It  might  in  our  opinion 
have  been  drawn  a  month  or  two  later,  and  yet  have  been  drawn 
within  a  reasonable  time.  Some  discussion  took  place  at  the 
bar  in  relation  to  the  word  draft  used  in  the  letter  of  credit, 
which,  in  one  part  of  the  record,  is  in  the  singular,  while  in  an- 
other part  it  is  in  the  plural  number.  We  have  referred  to  the 
original  on  file  in  the  inferior  court,  and  find  that  the  word  draft, 
and  not  drafts,  is  used,  thus  we  think  sufficiently  describing  the 
bill  promised  to  be  accepted:  Coolidge  v.  Payson,  2  Wheat.  66. 
The  plaintiff  was  not  bound  to  prove  the  consideration  he  gave 
for  the  draft  sued  on,  as  he  was  not  specially  called  upon  by  the 
answer  to  do  so:  2  La.  455.' 

It  is,  therefore,  ordered  that  the  judgment  of  the  oommeircial 
court  be  reversed,  and  that  there  be  judgment  for  the  plaintiff, 
and  that  he  recover  of  the  defendants  in  solido,  the  sum  of  four 
thousand  dollars,  with  legal  interest  from  the  tenth  of  March, 
1840,  until  paid,  with  costs  in  both  courts* 
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Walden  V.  Fetebs. 

[9  BoBnmoH,  881.] 

To  BioovBB  Daxaobs  in  Air  AomoK  for  Slander  or  Txtlb  it  is  fMiKtial  to 

prove  malice  npon  the  part  of  defendant. 
Idbm. — Onx  who  has  EEA80KABLB  GROUND  to  soppose  himself  possessed  of 

the  legal  title  to  lands,  or  of  an  equity  therein  which  would  enahle  him 

to  maintain  an  action  for  a  conyeyanoe,  is  not  liahle  in  damages  in  an 

action  for  slander  of  title. 
OBJScr  OF  Action  for  Slandkr  of  Title  is  to  Quiet  Titles,  and  if  this 

object  is  attained  by  a  waiver  of  title  upon  the  part  of  defendant,  there 

can  be  no  recovery  of  damages  against  him,  where  there  has  been  no 

malice  upon  his  part. 

Tbb  opinion  states  the  case. 
CoTum  and  Orymes^  for  the  plaintiff. 
HBcou  and  L.  Peirce,  contra. 

By  Courty  Bullabd,  J.  The  plaintiff,  Walden,  represents  in  his 
petition  that  he  is  the  lawful  owner  and  possessor  of  a  tract  of  land 
in  the  parish  of  Jefferson,  of  about  eight  arpens  front  by  a  depth 
of  about  one  hundred.  That  the  defendants  do  publicly  declare 
and  give  out  that  they  are  the  owners  of  said  tract  of  land,  and 
that  many  persons  are  induced  to  believe,  in  consequence  of  the 
speeches  and  declarations  of  the  defendants,  that  he  is  not  the 
owner,  but  that  it  belongs  to  them.  That  if  it  were  not  for 
these  declarations  he  could  advantageously  sell  said  tract  of 
Isnd,  and  that  he  has  thereby  sustained  damage  to  the  amoimt 
of  one  himdred  thousand  dollars.  He,  therefore,  prays  that  he 
may  be  decreed  to  be  the  true  owner  of  the  tract  of  land,  and 
that  he  may  have  judgment  for  his  damages  aforesaid,  and  for 
general  relief. 

This  suit  was  instituted  on  the  second  of  February,  1837,  and, 
on  the  sixteenth  of  the  same  month,  the  defendants  filed  their 
first  answer,  in  which  they  aver  that  they  purchased  from  the 
plaintiff  the  tract  of  land  described  in  the  x)etition,  through 
Palmer,  a  broker,  by  act  under  private  signature  dated  Novem- 
ber 18, 1836;  and  they  aver  their  readiness  to  comply  with  the 
stipulations,  terms,  and  conditions  of  the  contract,  when  the 
plaintiff's  title  to  said  iproj^Tty  shall  be  decreed  to  be  valid,  or 
when  he  gives  security  as  required  by  law.  They  allege  that  the 
titles  are  informal  and  their  validity  doubtful,  and  that  the 
plaintiff  knew  of  their  doubtful  validity  when  he  signed  the  con- 
tract under  private  signature.  They  say,  further,  that  if  the 
tiile  had  been  formal  and  free  from  doubt,  they  might  have  re- 
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sold  the  prox)eriy  at  a  large  profit^  at  least  of  one  hundred  and 
fifty  thousand  dollars,  which  the  plaintiff  is  liable  to  pay  to 
them  if  he  should  fail  to  make  good  said  titles,  or  to  giye  secur- 
ity according  to  law.  They  offer  to  comply  with  the  terms  of 
the  contract,  and  pray  that  the  plaintiff  may  be  decreed  to  ex- 
ecute a  prox)er  deed  of  sale  by  public  act;  and  the  respondents 
being  fearful  of  eviction  by  the  title  of  the  heirs  of  Beal,  the 
plaintiff's  vendor,  pray  that  the  plaintiff  may  be  adjudged  to 
give  security. 

On  the  third  of  January,  1838,  the  plaintiff  filed  a  supple- 
mental petition,  in  which  he  alleges  that  since  the  institution  of 
the  suit  the  property  has  fallen  very  much  in  value,  and  that  he 
could  not  then  sell  it  except  at  a  much  lower  price  than  that  for 
which  it  might  have  been  sold  at  the  time  when  the  defendants 
set  up  their  unfoimded  claim.  He,  therefore,  claims  one  him- 
•dred  thousand  dollars  damages. 

To  this  an  answer  was  put  in  during  the  same  month  (Janu- 
ary, 1838),  in  which  the  defendants  allege  that  they  have  long 
since  renounced  all  their  right,  if  any  they  had  in  this  case,  aa 
will  appear  from  the  record;  bnt  that,  if  they  should  be  com- 
pelled to  form  issue,  and  then:  plea  be  overruled,  they  deny  their 
liability  as  alleged  in  the  f:«7pplemental  petition,  and  all  the  alle- 
gations therein  container!.  The  record  shows  a  formal  waiver 
of  tiUe,  dated  May  18, 1337. 

The  trial  commenced  on  the  first  of  December,  1840,  and  on 
the  next  day,  as  appf*ars  by  a  bill  of  exceptions,  the  defendants, 
before  the  plainMxf  had  concluded  his  evidence,  asked  the  leave 
of  the  court  tc  discontinue  their  entire  demand  in  reconvention, 
to  wit,  every  jf^art  of  the  original  answer  which  set  up  title  to  the 
property,  the  Jr  demand  for  the  execution  of  a  title  or  for  security, 
and  their  demand  for  damages,  which  was  objected  to  by  the 
phuntiff ;  but  the  court  gave  the  leave  so  far  as  it  refers  to  the 
demand  for  a  public  title,  security,  and  damages,  and  refused  it 
as  to  the  claim  of  title  set  up  by  the  defendants. 

Whereupon  it  was  entered  upon  the  minutes,  by  order  of 
court,  that  the  defendants  be  allowed  to  withdraw  the  two  de- 
mands in  their  answer,  to  wit,  1.  That  the  plaintiff  should  be 
decreed  to  execute  a  deed  of  sale  by  public  act;  and  2.  That 
the  plaintiff  should  be  decreed  to  give  security  against  disturb- 
ance; and  it  was  further  ordered,  that  the  defendants  should  be 
allowed  to  discontinue  any  cl^lm  for  damages  contained  in  their 
answer.  Thu".  Vj  f<ppears  thai,  pending  the  trial,  the  issues  upon 
which  tlie  ^ii*,y  PmB  sworn  to  pronounce  were  totally  changed. 


June,  1842.]  Walden  v.  PETERa  216 

The  defendants  had  entered  a  formal  waiver  of  title  to  the  land 
under  their  contract  with  the  plaintiff,  and  of  their  demand  for 
Becnrity  to  make  good  the  title  derived  from  him,  and  also  of 
that  for  damages.  Nothing  then  remained  to  try  but  the  origi- 
nal matter  set  up  in  the  plaintiff's  petition,  to  wit,  the  slander 
of  his  title  by  the  defendants.  Yet  the  trial  proceeded,  and 
the  jury  found  a  verdict  for  fifty  thousand  dollars  damages. 
A  new  trial  was  granted  as  to  one  of  the  defendants,  and  the 
others  have  apx>ealed. 

This  verdict  can  only  be  justified  by  a  slander  of  title;  for  it 
can  not  be  pretended  that  the  jury  intended  to  give  damages 
against  the  defendants  for  refusing  to  complete  the  contract  for 
the  purchase  of  the  land  as  set  up  in  their  answer.  No  damages 
were  demanded  on  that  account,  and,  indeed,  the  plaintiff  de- 
nied that  there  ever  was  such  a  contract,  and  the  judge  so  in- 
structed the  jury.  The  question,  therefore,  which  we  have  to 
decide  is,  whether  the  evidence  proves  a  slander  of  title  which 
entitles  the  plaintiff  to  such  damages. 

Before  we  proceed  to  examine  this  question  it  is  necessary  to 
premise  that,  as  was  alleged  in  the  original  answer,  the  plaintiff 
had  offered  to  sell  the  property  in  question,  through  Palmer,  a 
broker.  A  memorandum  in  the  record,  signed  by  the  plaintiff, 
shows  that  he  offered  to  sell  the  plantation  in  the  parish  of 
Jefferson,  setting  forth  its  description  and  extent,  about  which 
there  is  no  dispute,  at  the  rate  of  two  hundred  and  fifty  thou- 
sand dollars  (he  retaining  one  fourth),  the  price  to  be  payable 
one  fourth  in  cash,  and  three  fourths,  in  one,  two,  three,  and 
four  years,  the  notes  to  be  drawn  and  indorsed  to  his  satisfac- 
tion. This  proposition  is  dated  the  eighteenth  of  November, 
1836,  when  it  was  handed  to  the  notary.  Another  document  is 
exhibited  in  substance  as  follows: 

''Amount  of  three  quarters  interest  is  one  hundred  and 
eighty-seven  thousand  five  hundred  dollars."  "  We,  the  under- 
signed, agree  to  take  an  interest  in  the  purchase  of  Walden's 
property,  in  the  proportions  fixed  opposite  our  names;  the  time 
and  manner  of  disposing  of  said  property  to  be  fixed  by  a  ma- 
jority in  number  and  amount^  so  soon  as  the  transaction  with 
D.  T.  Walden  be  completed  by  a  notarial  act.  New  Orleans, 
November  26, 1836."  This  is  signed  by  the  defendants,  and  the 
amount  each  is  to  pay  is  affixed  to  the  names.  There  is  a  third 
memorandum,  setting  forth  the  names  of  the  purchasers  some- 
what varied,  which  is  signed  by  Walden,  and  approved  by  him, 
with  a  condition  added  by  him,  that  he  should  retain  possession 


216  Walden  v.  PETEBa  [Lonifliana, 

for  a  oertain  length  of  time.  This  last  docoment  is  dated  I>e- 
cember  15, 1836.  These  memoranda,  it  appears,  were  deposited 
with  a  notaiy,  with  a  Tiew  of  having  the  conveyance  drawn  up. 

On  the  trial  the  defendants  took  a  bill  of  exceptions  to  the 
charge  given  by  the  judge  to  the  jury,  in  which  he  instnicted 
them  that  the  above-mentioned  memoranda,  taken  together,  did 
not  amount,  in  his  opinion,  either  to  a  sale  or  a  promise  to 
sell."  ''I  see,"  said  he,  "in  these  documents  mere  proposals 
passed  between  the  plaintiff  and  the  defendants,  relative  to  an 
intended  sale,  but  no  such  final  action  of  the  parties  on  these 
proposals  as  can  amount  either  to  a  sale  or  to  a  promise  to  selL 
If  there  was  no  sale,  Walden  was,  at  the  institution  of  this  suit, 
and  is  still  the  owner  of  the  property  in  question,  and  the  giving^ 
out  by  the  defendants  that  they  were  the  owners,  was  a  slander 
of  Walden's  tiUe." 

Up  to  the  time  of  the  final  rupture  of  this  negotiation,  on 
account  of  a  supposed  defect  in  the  plaintiff's  title,  it  was  not 
intimated  that  there  was  anything  wanting  to  constitute  a  promise 
to  sell.  The  thing  and  the  price  were  certain,  and,  after  the 
signature  by  Walden  of  the  last  memorandum  containing  the 
names,  shares,  and  indorsers  of  the  purchasers  as  finally  settled, 
there  can  be  no  doubt  as  to  the  parties.  Here  was  a  written 
proposition  to  sell,  a  written  agreement  signed  by  various  per- 
sons, or  by  their  authority,  to  buy,  and  it  appears  to  us  that 
through  the  intervention  of  the  broker  there  was  a  concurrence 
of  minds,  a  consent  sufficient  to  constitute  a  contract  between 
the  parties,  and  that  the  court  erred  in  instructing  the  jury  that 
there  was  no  promise  to  sell.  The  last  memorandum,  it  is  said, 
presented  new  persons  as  purchasers.  Still  it  was  approved  by 
the  plaintiff;  and  it  is  not  for  him  to  say  that  the  new  condition, 
suggested  by  himself,  was  not  accepted.  It  was  not  objected  to 
in  any  part  of  the  negotiation.  The  plaintiff  himself  hurried 
the  notary  to  make  out  the  conveyance;  and  the  notary,  who  is 
at  the  same  time  an  experienced  and  able  member  of  the  bar, 
was  requested  by  some  of  the  defendants  to  examine  the  title  of 
the  plaintiff.  He  did  so,  and  gave  it  as  his  opinion  that  it  was 
defective.  It  was  in  consequence  of  this  difficulty,  and  not  of 
any  want  of  understanding  as  to  the  essential  conditions  of  the 
contract,  that  the  sale  was  not  completed  by  a  notarial  convey- 
ance. 

If,  under  these  circumstances,  the  defendants,  waiving  all  ob- 
jections to  the  title,  had  accepted  the  conveyance,  there  can  be 
no  question  that  they  would  have  been  the  owners  as  to  the 
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whole  world.  And  if,  on  the  other  hand,  they  had  sued  for  a 
oonyeyance,  alleging  title,  bo  far  as  the  plaintiff  was  concerned, 
as  evidenced  by  the  different  memoranda,  it  is  not  easy  to  per- 
ceiTe  how  they  could  have  failed;  but  if  they  had,  they  would 
not  have  subjected  themselves  to  damages  for  asserting  title 
under  such  circumstances,  and  with  such  evidence  of  right  em- 
anating from  the  plaintiff  himself.  Such  was  the  doctrine  sanc- 
tioned by  this  court  in  the  case  of  Henry  y.  DufiOio.^  It  was 
said  in  that  case,  which  was  one  of  slander  of  title,  that  the 
plaintiff  was  bound  to  show  malice  in  the  defendant.  If  it  ap- 
peared that  the  defendant  had  no  color  of  title  when  he  insti- 
tuted his  petitoiy  action,  malice  might,  perhaps,  be  inferred 
from  that  circumstance.  But  the  evidence  showed  he  had  pur- 
chased the  land  in  good  faith,  and  had  eveiy  reason  to  be- 
lieve Tn'mgftlf  the  owner — so  that  this  case  narrows  itself  to  the 
single  point,  whether  a  plaintiff,  who  has  reasonable  ground  to 
believe  he  has  a  good  cause  of  action,  is  liable  to  an  action 
of  damages,  where  he  discontinues  or  loses  the  case.  The  ques- 
tion carries  its  own  answer. 

In  the  case  now  before  the  court,  if  there  was  any  slander  of 
title,  it  consisted  in  asserting  or  pretending,  not  by  suit,  but  in 
conversation,  that  the  defendants  were  owners  of  the  land  in 
Tirtue  of  this  contract,  and  that  the  plaintiff  was  not.  According 
to  the  doctrine  settled  in  the  case  referred  to  above,  if  the  defend- 
ants had  sued  to  compel  a  conveyance,  alleging  themselves  to  be 
the  owners  by  purchase  from  the  plaintiff  himself,  they  could  not 
have  been  made  to  pay  damages  in  case  of  failure,  without  show- 
ing malice;  nor  a  fortiori  can  they  be  so,  when  simply  asserting 
the  same  in  conversation,  or  setting  up  such  pretension  by 
way  of  reconvention.  The  principal  object  of  such  a  suit, 
according  to  the  Spanish  law,  from  which  we  derive  it,  is  to 
quiet  titles,  or  to  compel  the  defendant  either  to  waive  all  right, 
or  to  institute  a  suit,  and  thereby  enable  the  plaintiff  to  make 
good  his  title.  Whenever  there  is  a  waiver  of  title,  that  object 
is  attained.  ''  The  object  of  the  law,"  says  this  court  in  the  case 
of  lAvvngsUm  v.  ffeerman,  *'  was  to  protect  possession;  to  give  it 
the  same  advantages  when  disturbed  by  slander  as  by  actual 
intrusion;  to  force  the  defamer  to  bring  suit,  and  throw  the  bur- 
den on  him  of  proving  what  he  asserted:"  9  Mart.  714. 

After  the  waiver  of  titie  on  the  part  of  the  defendants,  and, 
neoessazily,  of  their  reconventional  demand,  nothing  remained 
to  be  tried  but  the  naked  fact,  whether  the  defendants  had 

1.  li  lA.  48. 
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ever  claimed  the  plaintiff's  title;  and  tiie  court,  in  our  opinion, 
erred  in  refusing  to  give  effect  to  the  formal  waiver,  and  in 
refusing  leave  to  discontinue  the  claim  of  title  set  up  in  tlie 
answer. 

It  appears  to  us  manifest,  from  all  the  facts  of  the  case,  th&t 
when  the  plaintiff  instituted  this  action,  his  object  was  to  obtain 
a  disclaimer  of  any  right  on  the  part  of  the  defendants.  The 
defendants,  on  the  other  hand,  were  then  disposed  to  hold  the 
plaintiff  to  this  bargain.  But  it  apx)ears  in  evidence,  that  the 
properiy  began  to  fall  in  value;  and  when,  at  last,  the  defendants 
concluded  to  abandon,  the  plaintiff  complained  of  the  deprecia- 
tion and  demanded  heavier  damages.  The  relative  position  of  the 
parties  was  changed,  and  the  war  was  not  what  might  have  been 
expected  from  the  manifesto.  Under  these  circumstances,  it  is 
difficult  to  say  which  party  was  best  entitied  to  damages.  The 
defendants  had,  at  the  inception  of  the  suit,  a  promise  to 
sell,  which  protects  them,  in  our  opinion,  from  the  charge  of 
slandering  the  plaintiff's  title  in  a  legal  sense,  because  it  shows 
the  absence  of  malice,  although  the  defendants  may  have  been 
mistaken  as  to  the  legal  extent  of  their  rights.  As  the  case  now 
stands,  the  titie  of  the  plaintiff  is  as  much  quieted  by  the  dis- 
claimer, as  if  judgment  had  been  pronounced  against  the  de- 
fendants in  a  petitory  action.  Being  of  opinion  that  the  plaintiff 
has  no  cause  of  action,  it  is  useless  to  remand  the  case  for  a  new 
trial. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the 
parish  court  be  reversed,  and  that  ours  be  for  the  defendants, 
with  costs  in  both  courts. 


DuPETBE  V.  Western  Maktne  and  Fihb  Insub- 

ANOE  Company. 

[3  ROBZNMHp  457.} 

SKAWORTHnrsss  IS  AN  Implied  Warkaittt  in  a  policy  of  inBamioe.  II 
the  vessel  is  unseaworthy,  the  liability  of  the  insoren  does  not  attach, 
thoagh  the  unseaworthiness  is  attribatable  to  a  cause  unknown  to  the 
insured. 

The  Presumption  is  against  thx  Sbaworthiksss  ov  a  Vxssxl,  if  a  lose 
occurs  which  can  not  be  ascribed  to  stress  of  weather,  or  to  any  accident; 
■o  the  presumption  will  be  agaiost  the  seaworthiness  of  a  vessel  which 
suddenly  springs  a  leak  and  sinks  while  moored  in  port^  daring  calm 
weather. 

A  PoucT  OF  Insurance  against  the  Danoebs  of  the  Sea  will  not  cover 
a  loss  which  is  occasioned  by  the  natural  decay  and  ordinary  wear  and 
tear  of  the  materials  composing  a  vessel. 
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A  VnsKL  MUST  BX  Kept  in  a  Seaworthy  Condition  during  the  enitare 
period  covered  by  a  policy  of  insaranoe,  bo  far  as  may  be  done  by  the  az- 
erciae  of  proper  care  upon  the  part  of  the  insnred  and  hia  agents,  to  con- 
tinae  the  liability  of  the  inanrers. 

The  opinion  states  the  case. 
Canorij  for  the  plaintiff. 
Maybin,  contra. 

By  Court,  Mobfht,  J.  This  action  is  brought  to  recover  eight 
thousand  dollars,  on  a  policy  of  insurance  on  the  steamboat  St. 
Leon.  The  insurance  was  for  six  months  from  the  date  of  the 
policy,  and  the  loss  happened  on  the  day  before  the  expiration  of 
that  time.  The  defense  set  up  by  the  underwriters  is,  that  dur- 
ing the  existence  of  the  policy,  and  at  the  time  of  the  loss,  the  St. 
Ii4on  was  imseaworthy,  and  that  she  was  not  lost  by  a  peril  in- 
sured against.  The  case  was  tried  by  the  court  below,  without 
the  intervention  of  a  jury.  There  being  a  judgment  for  the 
plaintiff,  the  defendants  have  appealed. 

By  the  policy,  which  is  in  the  usual  form,  the  St.  Leon  was  to 
run  as  a  ferry-boat  between  this  city  and  the  opposite  side  of  the 
river,  with  liberty  to  tow  vessels  up  and  down  the  river  to  the 
distance  of  about  fifly  miles,  and  to  run  to  the  mouth  of  the 
Mississippi  river,  and  about  one  hundred  miles  up  the  river 
above  New  Orleans.  The  adventures  and  perils  insured  against 
by  this  policy  are  of  the  sea,  river,  and  fire,  and  all  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  steam- 
boat, engine,  or  any  part  thereof.  The  account  given  by  the 
witnesses  of  the  loss  of  this  boat,  agrees  with  plaintiff's  own 
showing  in  his  x)etition.  It  appears  that  on  the  twelfth  of  Sep- 
tember, 1839,  the  boat  had  prpceeded  to  La  Croix  plantation, 
about  three  leagues  down  the  coast,  to  bring  up  some  sick  per- 
son. That  about  three  o'clock  p.  h.  of  the  same  day,  she  re- 
tamed,  landed  her  passengers  on  the  other  side  of  the  river, 
and  was  then  brought  to,  and  properly  secured  at  the  usual 
ferry-landing  place.  The  evening  was  a  fine  and  calm  one.  At 
the  usual  hour  the  hands  went  to  rest,  with  the  exception  of  one 
Nadal,  who  had  the  watch.  Nothing  occurred  until  half-past 
nine  o'clock,  when  the  latter  discovered  that  the  boat  had  sprung 
a  leak,  and  was  filling  very  rapidly.  He  immediately  gave  the 
alarm,  and  notwithstanding  all  possible  exertions  on  the  part  of 
the  master  and  hands,  who  immediately  assembled,  the  boat 
sank  shortly  after.  The  petition  does  not  allege,  nor  does  the 
evidence  show  any  stress  of  weather  before,  or  at  the  time  of  the 
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loss  of  the  boat,  nor  any  accident  or  circumstance  arising  from 
the  perils  insured  against,  which  could  immediately  or  remotely 
have  occasioned  such  loss. 

Seaworthiness  is  an  implied  warranty  in  every  contract  of  in- 
surance.   It  is  a  condition  precedent  without  which  the  liafailiij 
of  the  insurers  can  not  exist,  although  the  unseaworthiness  may 
arise  from  some  inherent  vice  or  latent  defect  unlcnown  to  the 
assured.    When  a  vessel  is  lost  in  consequence  of  some  of  the 
perils  insured  against,  the  presumption  is  in  favor  of  her  sea- 
worthiness, and  it  is  incumbent  upon  the  underwriters  to  show 
that  this  warranty  has  not  been  complied  with;  but  when,  as  in 
the  present  case,  a  loss  occurs  which  can  not  be  ascribed  to 
stress  of  weather,  or  to  any  accident  which  might  by  possibility 
have  produced  it,  the  fair  and  natural  presumption  is,  that  the 
vessel  was  defective  and  not  seaworthy,  and  the  burden  of  prov- 
ing that,  in  fact,  she  was  seaworthy  is  then  thrown  on  the 
insured:  1  Phil,  on  Ins.  308,  324;  1  Cond.  Marsh.  158.     The 
whole  evidence  adduced  by  both  parties  on  this  head,  when 
taken  together,  rather  strengthens  than  destroys  the  presump- 
tion of  law  arising  from  the  circumstances  of  the  loss  in  this 
case.     The  witnesses  for  the  defendants,   some  of  whom  are 
inspectors  of  insurance  companies,   ship-builders,   etc.,  have 
declared  that,  upon  a  thorough  examination  of  the  St.  Leon, 
when  she  was  hauled  out  of  the  water  and  placed  on  the  ways, 
she  was  found  to  be  absolutely  rotten  and  unsound  in  her 
most  essential  parts.    That  her  plank  and  timbers  were  so  de- 
cayed that  they  came  to  pieces.    That  she  was  unfit  for  repairs, 
and,  in  their  opinion,  could  not  have  been  seaworthy  at  the  time 
she  sunk,  nor  for  several  months  before.    That  she  bad  been 
built  with  common  western  oak  some  time  in  1833,  and  that 
boats  constructed  with  this  wood  seldom  last  six  years.     That 
they  rot  on  the  Mississippi  sometimes  in  about  three  years, 
sometimes  in  less  time.     This  testimony  is  partially  confirmed 
by  some  of  the  plaintiff's  witnesses,  while  it  is  contradicted  bj 
the  others,  who  testify  that  the  St.  Leon  was  not  absolutely  un- 
sound.   That  she  was  in  every  respect  fit  to  act  as  a  feny-boat 
in  the  river.    That  she  had  been  remarkably  well  built,  and  had 
been  repaired  eighteen  months  before  she  simk.     That  the 
plaintiff  was  extremely  careful  and  attentive  in  making  the 
necessary  repairs  to  his  boats,  etc.    With  the  evidence  before  ns, 
and  in  the  absence  of  any  apparent  cause  arising  from  the  perils 
insured  against,  the  loss  can  hardly  be  ascribed  to  any  other 
cause  than  the  general  rottenness  of  the  boat,  the  usual  wear 


June,  1842.]  Dupeyrb  v.  Wkstebn  M.  &  R  Ins.  Co.         221 

and  decay  giadtially  rendering  her  unfit  for  the  uses  to  which 
she  had  been  put.  A  policy  of  insurance  is  a  protection  against 
extraordinary  accidents  and  perils,  but  never  was  nor  can  be 
onderstood  to  secure  an  indemnity  for  natural  decay  and  ordi* 
naiy  wear  and  tear:  1  Phil.  625-627;  8  Pet.  583-685.'  But  it 
is  said  that  there  are  different  degrees  of  seaworthiness.  That 
a  vessel  which  may  not  be  considered  sufficiently  stanch  for  the 
sfcormy  and  hassardous  navigation  of  the  ocean,  may  with  safety 
navigate  a  river;  and  that  this  boat  is  represented  by  some  of  the 
witnesses  as  fit  for  the  employment  she  was  in.  Admitting  that, 
by  reason  of  the  light  duties  she  had  to  perform  as  a  f erry-boat, 
we  could  consider  her  as  strictly  seaworthy  in  relation  to  her 
general  condition,  there  is  a  circumstance  which  has  not  been 
much  relied  on  in  argument,  but  which,  alone,  would  be  suffi- 
cient to  prevent  the  plaintiff  from  recovering. 

All  the  witnesses  speak  of  a  hole  which  they  saw  in  the  bot- 
tom of  the  boat,  when  she  was  hauled  out  of  the  water.  This 
hole,  they  say,  was  made  to  insert  the  pipe  of  the  cold-water  pump, 
which  all  steamboats  are  obUged  to  have  to  supply  their  boilers 
with  water.  The  plug  to  stop  the  hole  was  not  in  it.  If  not 
properly  secured,  this  plug  is  apt  to  drop  out,  or  be  displaced. 
If  such  a  thing  happens,  a  boat  may  sink  in  twenty  minutes  ac- 
cording to  one  witness,  or  in  two  hours  according  to  others. 
Ames,  one  of  the  plaintiff's  witnesses  and  his  engineer,  says  that 
he  had  attached  to  the  boat  her  cold  water  pump  some  three 
years  before  she  sunk.  That  five  or  six  days  before  the  loss, 
finding  that  she  leaked  considerably  at  the  plug,  and  fearing 
she  might  sink  from  it,  he  took  it  out  and  fixed  it,  and  took  the 
pipe  to  the  coppersmith  to  have  it  mended.  That  he  supposes 
it  was  not  over  three  quarters  of  an  hour  after  the  alarm  was 
given  that  the  boat  simk.  The  evidence  renders  it  extremely 
probable,  and  such  appears  to  have  been  the  opinion  of  the 
plamtiff  himself,  that  the.  loss  happened  in  consequence  of  the 
ping  getting  out  of  the  hole.  It  is  not  pretended  or  proved 
that  the  plug  was  displaced  by  any  accident  arising  from  the 
perils  insured  against.  It  could  not  have  dropi)ed  out  during 
the  trip  performed  in  the  course  of  the  day,  because  the  wit- 
nesses say  it  would  have  sunk  her  in  less  than  an  hour.  It 
must  have  happened  long  after  the  boat  was  moored  in  still 
^^ter  and  calm  weather  to  the  bank  of  the  river.  The  plug 
must  have  been  insufficiently  secured.  The  loss,  then,  was 
omog  to  the  want  of  proper  care  on  the  port  of  the  agents  of 
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the  assured,  and  lie  must  be  responsible  for  their  acts:  1  Phil. 
689  el  seq,;  13  La.  524.*  If  it  be  true,  moreover,  that  all  steam- 
boats must  at  all  times  be  provided  with  this  cold-water  pump  to 
supply  their  boilers  with  water,  the  St.  Leon  can  not  be  consid- 
ered to  have  been  in  a  state  of  seaworthiness  at  the  time  of  the 
loss,  as  she  was  without  this  pump,  which  is  said  to  be  neces* 
saiy  for  the  safe  and  secure  navigation  of  boats  propelled  hj 
steam.  If,  instead  of  a  plug  carelessly  screwed,  the  St.  Leon 
had  had  a  water  pump,  the  water  would  have  risen  in  the  pipe 
to  the  level  of  the  river,  and  there  could  have  been  no  danger 
or  accident  on  that  score.  Although,  in  general,  the  warranty 
of  seaworthiness  refers  to  the  commencement  of  the  risk,  the 
mere  fact  of  a  vessel  being  then  seaworthy  does  not  satisfy  the 
warranty.  She  must  be  kept  in  a  seaworthy  condition,  or  re- 
stored to  it  in  the  successive  stages  of  the  voyage,  as  far  as  de- 
pends on  the  insured  or  his  agents:  1  Phil.  325.  This  of  itself 
might  be  considered  as  a  breach  of  the  warranty  of  seaworthi- 
ness, sufficient  to  avoid  the  policy. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  that  ours  be  for  the  defendants,  with 
oosts  in  both  courts. 


A  VissxL  IS  Pbbsumbd  to  havs  bebn  Unsxawostht  if  aoon  after  leaving 
port  she  springs  a  leak,  without  any  storm  or  other  adequate  oanae^  and  the 
insnrers  will  be  exonerated  from  liability  for  repairs  in  saoh  a  case,  tboofjtk 
she  ultimately  reaches  her  port  of  destination:  PrttcoU  v.  Uimm  Int.  Clo.,  80 
Am.  Dec.  207>  and  see  note. 


ROMANy   (jOYERNOB  ETO-^  FOB  THE  UsB  OF  GOEUB, 
V.  PeTEBS  ET  AL.      PeOKSLAY  V.  HOZBT  ET  All. 

Hall  v.  Idem. 

3  SoBiiiaoH,  i79.] 

Thx  Subkties  on  the  Official  Bond  of  a  Shebov  are  released  if,  eabae* 
quently  to  the  time  that  they  go  upon  his  bond,  an  act  is  paned  which  a4 
once  curtails  the  duties  and  emoluments  of  his  office. 

The  opinion  states  the  case. 

EgglesUm,  Potts,  and  T.  SlideU,  for  the  plaintifBi. 

Mieou,  contra. 

By  Court,  Bullabb,  J.  These  three  appeals  are  from  judgments 
rendered  against  the  sureties  of  Hozej,  the  late  sheriff  of  the  pariah 

1.  Smmtum  t.  Wtttem  Mar,  dk  F,  hu.  C«. 
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of  Orleans,  on  his  official  bond.  In  all  the  cases  the  money  xe- 
ceiTed  by  him  came  into  his  hands  in  the  summer  and  autumn  of 
1840,  after  the  promulgation  of  the  act  of  the  legislature  creating 
the  office  of  sheriff  of  the  criminal  court,  which  was  carved  out 
of  that  held  by  Hozey,  during  the  time  for  which  the  appellants 
were  his  sureties.  The  question,  therefore,  presents  itself,  which 
was  ably  argued  at  the  bar,  whether  the  change  produced  by 
that  act,  by  curtailing  the  duties  and  emoluments  of  the  office, 
operated  the  release  of  the  sureties  ? 

The  appellants  signed  the  bond  in  March,  1839,  and  the 
office  was  limited  to  two  years.  At  that  time  the  sheriff  of  the 
parish  of  Orleans  was,  ex  officio,  keeper  of  the  public  prison,  and 
it  was  his  duly  to  serve  all  process  in  criminal  as  well  as  civil 
cases,  and  he  was  entitled  to  all  the  emoluments  and  perquisites 
of  that  office.  By  an  act  of  the  eighteenth  of  March,  1840,  the 
office  of  sheriff  of  the  criminal  court  of  New  Orleans  was  created. 
The  second  section  of  that  act  provides,  ''  that,  thereafter,  the 
present  sheriff  of  the  parish  of  Orleans  shall  cease  to  be  an 
officer  of  said  criminal  court,  and  all  writs,  orders,  warrants, 
and  other  process  of  said  court  shall  be  directed  to  the  sheriff  of 
the  criminal  court  of  New  Orleans,  and  shall  be  by  him  served 
and  executed;  and  said  sheriff  of  the  criminal  court  shall  thence- 
forward possess  all  the  powers,  and  perform  all  the  duties,  which 
are  now  vested  in  or  are  performed  by  the  sheriff  of  the  parish  of 
Orleans,  as  the  ministerial  or  executive  officer  of  said  criminal 
court,  and  shall  be  entitled  to  demand  and  receive  the  same 
compensation  and  emoluments  therefor  as  are  now  received  by 
the  said  sheriff  of  the  parish  of  Orleans.''  The  new  sheriff  was 
required  to  give  bond  in  the  sum  of  thirty  thousand  dollars. 

It  is  contended,  on  the  part  of  the  sureties,  that  this  act  pro* 
duoed  so  material  a  change  in  the  office  of  sheriff,  so  completely 
dismembered  it,  that  they  were  no  longer  bound;  that  their  in- 
ducement to  become  sureties  of  the  sheriff,  was  the  emolument 
which  the  office  afforded  when  they  signed  the  bond;  that  they 
botmd  themselves  for  the  sheriff  of  the  parish,  such  as  the  office 
was  at  that  time,  and  not  as  it  would  be  after  being  shorn  of  im- 
portant powers,  duties,  and  perquisites. 

«  The  law  is  particularly  watchful  over  the  rights  of  sureties; 
and  will  not  countenance  any  tritnsactions  between  the  par- 
ties, that  shall  lessen  the  ability  of  the  principal  to  comply 
with  his  contract,  or  that  shall  alter  the  rights  of  the  parties, 
or  enlarge  the  demand  to  the  prejudice  of  the  sureties. 
To  permit  parties  to  modify  and  alter  their  contracts  as  they 
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please^  and  to  hold  the  sureties  answerable  for  the  performance 
of  such  parts  as  were  not  altered,  would  be  transferring  their  rs- 
sponsibilily,  without  their  consent,  from  one  contract  to  another, 
l^e  contract,  by  the  modification  and  alteration,  becomes  a  new 
and  a  different  contract,  and  one  for  which  the  sureties  ne^ar 
became  responsible."  Such  was  the  language  of  Judge  Thomp- 
son in  the  circuit  court,  in  the  case  of  The  United  Stales  v.  TH^ 
lot9on,^  who  was  surety  on  a  contract  for  the  erecting  of  certain, 
military  works  at  Mobile  Point.  A  slight  modification  had  beea 
made  between  the  government  and  the  principal  contractor,  by 
which  the  latter  was  x)ermitted  to  use  tapia  instead  of  brick  ma- 
sonry on  a  part  of  the  works,  at  one  dollar  less  per  cubic  yard 
than  had  been  agreed  on  for  brick  masonry.  The  surety  was 
held  to  be  discharged. 

In  this  case  the  alteration  was  apparently  advantageous  to  the 
surely,  but  the  court  held  that  it  could  not  be  taken  into  con- 
sideration whether  it  was  advantageous  or  prejudicial;  that  this 
was  a  matter  upon  which  the  sureties  had  a  right  to  judge  for 
themselves;  and  that  it  was  not  in  the  power  of  the  plaintjflb 
to  transfer  the  suretyship  from  one  contract  to  another:  Paine» 
805.  Our  attention  has  been  called  to  a  remarkable  case  from 
the  English  books,  which  illustrates  the  principle  that  the  par- 
ties can  not  modify  their  agreements  without  the  consent  of 
the  surety,  without  discharging  the  latter.  James,  the  defend- 
ant, became  surety  for  the  hire  of  thirty  milch  cows  for  one 
year.  The  parties  afterwards,  without  consulting  the  surely, 
modified  the  agreement  in  such  a  way  as  that  thirty-two  cows 
were  given  for  one  half  year,  and  twenty-eight  for  the  other 
half.  It  was  held  that  the  surety  was  discharged.  Hfr.  Justice 
Bayley  said,  ''  this  was  an  entire  contract  for  the  purchase  of 
thirty  cows,  and  if,  at  the  commencement  of  the  term,  the 
plaintiff  could  not  insist  that  this  was  a  divisible  contract,  it 
must  follow  that  it  continued  an  entire  contract  during  the 
term.  It  is  sufficient  to  say  that  there  was  a  new  arrangement 
without  the  knowledge  of  James:"  Theobald  on  Surety  and 
Agency,  76.  In  the  ninth  volume  of  Wheaton's  reports,  page 
680,  we  find  the  case  of  MiUer  v.  Stewart^  in  which  the  supreme 
court  of  the  United  States  held,  that  the  contract  of  a  surety  is 
to  be  construed  strictly,  and  is  not  to  be  extended  beyond  the 
fair  scope  of  its  terms.  Where  a  bond  was  given  conditioned  for 
the  faithful  performance  of  the  duties  of  the  office  of  deputy  col- 
lector of  direct  taxes  for  eight  certain  townships,  and  the  instro- 

1.  PftlM  0.  O.  806. 
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ment  of  appointment  refened  to  in  the  bond  was  afterwards  al- 
tered BO  as  to  extend  to  another  township,  without  the  consent  of 
the  snzeties,  it  was  held  that  the  surely  was  discharged  from  his 
responsibOily  for  moneys  subsequently  collected  by  his  principal. 
Judge  Story,  in  delivering  the  opinion  of  the  court,  remarks: 
"  To  the  extent,  and  in  the  manner,  and  under  the  circum- 
stances pointed  out  in  his  obligation,  he  is  bound,  and  no 
farther.  It  is  not  sufficient  that  he  may  sustain  no  injury  by 
the  change  in  the  contract,  or  that  it  may  even  be  for  his  bene- 
fit. He  has  a  right  to  stand  upon  the  veiy  terms  of  his  con- 
tract.'' The  judge  continues:  ''  It  is  no  answer  to  say  that  it  is 
not  intended  to  make  him  liable  for  any  money,  except  what  was 
collected  in  the  eight  townships.  He  has  a  right  to  stand  upon 
the  terms  of  his  bond,  which  confine  his  liability  to  money  re- 
ceived under  an  appointment  for  eight  townships/' 

In  the  case  now  before  the  court,  the  defendants  became  the 
sureties  of  Hozey,  for  the  faithful  performance  of  his  duties  as 
sheriff  of  the  parish  of  Orleans.  In  that  capacity  it  was  his  dufy 
to  serve  all  process  out  of  all  superior  courts,  boih  dvil  and  crim- 
inal. He  was,  ex  officio ^  jailer,  and  was  entitled  to  large  emolu- 
ments for  the  keeping  and  maintenance  of  prisoners,  and  the 
transportation  of  convicts  to  the  x)enitentiary.  He  was  entitled 
to  certain  extra  allowances  for  his  services  in  criminal  cases.  It 
must  be  considered  that  what  might  be  the  probable  emolument 
of  the  office,  such  as  it  then  existed,  and  how  far  they  might 
safely  gnarantee  his  good  conduct  in  the  discharge  of  his  duties, 
entered  into  the  contemplation  of  the  sureties.  The  act  of  the 
18th  of  March,  1840,  creating  the  office  of  sheriff  of  the  crim- 
inal court,  and  depriving  Hozey  of  all  its  emoluments  as  well  as 
patronage,  left  the  office  of  sheriff  of  the  parish  of  Orleans  ma- 
terially different  from  what  it  was  when  the  bond  was  given. 
The  importance  of  the  new  office  of  sheriff  of  the  criminal 
court  may  be  estimated  by  the  fact  that  he  is  required  to  give 
bond  with  security  in  the  sum  of  thirty  thousand  dollars,  one 
half  the  amount  of  the  bond  given  by  the  sheriff  of  the  parsih. 
This  act  produced  a  change  in  the  condition  of  things  which 
could  not  have  been  anticipated.  The  defendants  consented  to 
become  the  sureties  of  Hozey  in  his  original  office,  with  all  its 
powers,  patronage,  and  emoluments;  but  rum  constat  that  they 
would  have  consented  to  become  so  merely  in  his  capacity  of 
sheriff  of  the  courts  of  dvil  jurisdiction.  The  name  remained^ 
but  the  substance  was  gone;  and  the  suretyship  of  the  defend- 

Am.  Dm.  Yol.  XXXVm— U 
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ants  can  not  be  moulded  without  their  consent,  so  as  to  apply 
to  this  altered  condition  of  things. 

These  principles  are  not  denied  by  the  opposite  party,  but 
their  application  to  official  bonds  given  to  tiie  state  by  public 
officers  is  contested;  and  it  is  asserted  that  any  change  pro- 
duced in  the  contract  by  the  agency  of  a  third  person,  causing 
an  increased  responsibility  of  the  surety,  will  not  dischar)ge  the 
latter,  if  the  creditor  has  merely  been  inactive  or  passive.  But 
we  can  not  regard  the  state  as  a  stranger  to  this  contract.  On 
the  contrary,  if*  the  state  could  not  recover  on  the  bond  in  con- 
sequence of  the  change  of  the  office,  neither  can  the  party  who 
alleges  himself  to  be  aggrieved  by  the  malfeasance  of  the  sheriff. 
The  law,  it  is  true,  gives  to  individuals  a  right  to  sue  upon  the 
bond;  but  the  state  must  be  considered  as  the  principal  parly  to 
the  contract. 

It  is  further  said,  that  the  sureties  had  it  in  their  power  to 
cause  themselves  to  be  released  and  new  sureties  to  be  given. 
To  this  it  may  be  answered,  that  no  act  on  their  part  was  re- 
quired to  be  done  in  order  to  save  them  from  farther  responsi- 
bility, if  such  a  change  had  been  produced  as  sufficed  to  release 
them  as  sureties  on  the  bond.  They  are  authorized  to  look  to 
the  circumstances  and  the  condition  of  things,  as  they  existed 
at  the  time  they  signed  the  bond;  and  if  the  condition  of  things 
had  been  changed,  and  the  office  no  longer  existed  such  as  it 
was,  they  had  a  right  to  consider  themselves  as  no  longei 
bound. 

It  is,  therefore,  ordered  that  the  judgments  appealed  from  be 
avoided  and  reversed  respectively,  and  that  ours  be  for  the  de- 
fendants, with  costs  in  both  courts. 


Flobanoe  v.  Adams. 

[2  BOBUroON,  666.] 

Air  AoBNT  GAK  NOT  TRANSFER  PROPERTY  from  hiiDBelf  in  hiB  natonl  oaign^ 

ity,  to  himself  in  his  capacity  of  agent. 
An  Inix)rsemint  bt  an  Agent  on  a  Note  executed  to  the  firm  ol  wfaiok 

he  is  a  member,  is  ineffectual  to  bind  his  principal. 

Josephs,  for  the  appellant. 

Ghinn,  contra* 

By  Court,  Mobpht,  J.  Jacob  L.  Florance  complains  of  a  judg- 
ment dismissing  his  opposition  to  a  tableau  of  distribution,  filed 
by  the  syndic  of  the  creditors  of  Nathaniel  Cox.    He  daims  one 
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QioiifiaDd  fiye  bundled  and  ninety  dollars  and  twenty-f onr  centa 
on  a  promiflsoiy  note  drawn  by  one  W.  Hawley,  to  the  order  of 
John  F.  Smith  &  Co.,  indorsed  by  the  latter,  and  by  Nathaniel 
Cox,  through  John  F.  Smith  acting  as  his  agent.    In  support  of 
his  demand  Florance  produced,  on  the  trial,  the  note  itself,  a 
regular  protest  and  certificate  of  notices  to  the  indorsers,  to- 
gether with  a  notarial  power  of  attorney  from  Cox  to  John  F. 
Smith.    This  instrument  gives  power  to  Smith  '*  for  him.  Cox, 
and  in  his  name,  and  in  his  behalf,  and  to  his  use,  to  conduct, 
manage,  etc.,  his  afiGurs,  business,  and  concerns,  to  make  and 
indorse  promissoiy  notes  in  his  name,  to  draw  money  out  of 
bank  where  it  has  been  deposited  in  his  name,  to  borrow  money 
from  bank  on  his  notes,  or  those  of  others  which  come  into  his 
hands  for  his  use,  etc.,  and,  generally,  to  do  every  act  touch- 
ing the  business  or  concerns  of  said  Cox."    No  evidence  was 
offered  by  tbe  syndic,  but  there  is  an  admission  in  the  record, 
that  the  body  of  the  note  sued  upon,  the  signature  of  John  F. 
Smith  &  Co.,  and  that  of  Nathaniel  Cox  by  John  F.  Smith,  as 
indorsers,  are  in  the  handwriting  of  John  F.  Smith.    The  judge 
below  was  of  opinion  that  the  estate  was  not  bound  by  this  in- 
dorsement, as  it  appeared  to  him  **  that  the  note  sued  upon  was 
the  property  of  Smith,  and,  that  to  enable  himself  to  negotiate 
it  with  a  broker,  he  indorsed  N.  Cox's  name  on  it,  for  his  own 
use  and  benefit,  thereby  using  the  name  of  Cox,  not  in  transact- 
ing Cox's  business,  but  his  own."    It  is  said,  that  there  is  no 
evidence  whatever,  in  the  record,  of  the  facts  upon  which  the 
judge  has  based  the  conclusion  to  which  he  has  arrived.     The 
note  shows  upon  its  face  that  it  was,  at  one  time,  the  property 
of  John  F.  Smith  &  Co.     If  so,  it  could  not  be  legally  trans- 
ferred by  John  F.  Smith,  acting  in  his  own  right  and  on  behalf 
of  his  firm,  to  John  F.  Smith,  acting  as  the  agent  of  Nathaniel 
Cox.    There  is  no  principle  better  settled  than  that  the  same 
person  can  not  be  the  agent  of  two  contracting  parties,  in  the 
same  transaction,  when  their  interests  are  in  conflict;  still  less 
can  he  act  as  such,  when  he  has  in  the  matter  a  personal  inter- 
est adverse  to  that  of  one  of  the  parties.    The  transfer  of  a  note 
is  a  contract,  and,  therefore,  the  making  of  it  requires  the  con- 
currence of  two  minds  {aggregaiio  meniium).    Here  there  was 
but  one  natural  person  acting,  at  the  same  time,  as  transferror 
and  transferee.    No  agreement  could  be  formed,  and,  therefore, 
no  transfer  took  place.    The  note  remained  the  property  of  John 
F.  Smith  &  Co.   The  indorsement  of  Nathaniel  Cox,  put  on  it  after- 
wards by  John  F.  Smith,  can  not  but  be  considered  as  made  foi 
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his  own  purposes  and  advantage,  and  not  for  the  use  and  benefit 
of  his  principal,  Cox.  This  he  had  clearly  no  right  to  do  under 
his  mandate:  11  Mart.  297;'  6  La.  414;'  15  Id.  397,-"  Stoiy  on 
Ag.,  sec.  210,  et  seq.  It  is  urged  that  Florance  is  a  h(mafide 
holder;  that  no  proof  was  given  that  the  indorsement  was  not 
for  Cox's  benefit;  and  that  we  are  not  to  presume  that  Smith  ex- 
ceeded his  powers,  or  that  Florance  was  aware  that  he  had  done 
BO.  From  a  mere  inspection  of  the  note,  he  must  have  known 
the  true  character  of  this  indorsement.  He  found  it  placed  by 
Cox's  agent  on  a  note  belonging  to  the  firm  of  which  the  agent 
was  a  member.  He  could  hardly  belienre  that  this  was  done  for 
the  advantage  and  use  of  Cox,  and  in  the  ordinary  course  of  the 
mandate. 
Judgment  affirmed.    

Gbaih?  v.  Deuel. 

[8  BoBnraox,  17.] 
ILojoB  AND  Want  ot  Probable  Cause  mttst  Cokcub  to  siutain  an  actkn 

for  malicious  prosecation. 
The  Def£Kdai7t  is  Sutticientlt  a  Pbosecutob  to  sustain  an  action  against 

him  for  malicioas  prosecutioii,  if  the  proeeeation  to  which  the  yl^iwiaff 

was  subjected,  was  instituted  at  his  instance  and  request  by  the  atfconi^ 

for  the  state. 
A  Mauoious  Intent  may  be  Pboved  either  by  showing  express  malioo  or 

by  showing  that  there  was  no  probable  cause  for  the  prosecution. 
Fboov  of  Malicb  does  not  Raise  Pbesumftiok  or  Wast  of  Probable 

Cause,  but  after  proof  of  the  former  requisite^  slight  evidenoe  as  to  the 

latter  will  be  sufficient. 
Vbbdict  of  Acquittal  is  not  Sufficient  Evibbnob  of  want  of  probahb 

cause;  the  plaintiff  mast  show,  in  addition,  that  there  was  no  reasonahls 

ground  for  the  charge  to  which  he  was  subjected.  ' 

That  Vebdict  of  AogxTrrrAL  was  Rendebed  only  afteb  Dbubibatxon  by 

the  petit  jury,  and  that  that  body  entertained  doubts  about  the  evidence, 

is  evidence  in  favor  of  the  existence  of  probable  cause  for  tiie  proeeoatMm. 

The  opinion  states  the  case. 

Martin  and  King,  for  the  plaintiff. 

T.  n.  and  W.  B.  Lewis,  contra. 

Gablaio),  J.  This  is  an  action  to  recoTer  damages  for  a 
malicious  prosecution,  and  for  the  injury  sustained  by  the 
plaintiff's  character  and  health  in  consequence  of  it,  and  of  hia 
confinement  in  prison  at  an  inclement  season  of  the  year. 
There  was  a  judgment  rendered  on  the  verdict  of  a  juiy  in  faTOi 
of  the  plaintiff,  and  the  defendant  has  appealed. 

1.  Harrod  ▼.  NorrU;  B.  O.,  18  Am.  Dec.  860.  2.  feol  r.  JfcKiin— . 

8.  BaUtfoin  v.  OorUUmn 
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At  the  NoTember  tenn,  1841,  of  the  district  courtin  the  parish 
of  Si  Landiy,  the  plaintiff  was  indicted  and  tried,  with  another 
person,  for  stealing  some  hogs,  alleged  to  have  belonged  to  the 
defendant,  and  acqtiitted  of  the  charge.  Being  unable  to  give 
the  bail  required  for  his  appearance,  the  plaintiff  was  confined 
in  prison  for  seyeral  days  previous  to  his  trial,  in  cold  weather, 
^where  it  appears  that  he  suffered  considerably  firom  the  want  of 
sufficient  bedding  and  clothing;  and  it  is  shown  that  he  was 
afterwards  much  indisposed  in  consequence  of  the  exposure  and 
confinement.  The  prosecution  was  commenced  at  the  instance 
of  the  defendant,  who  called  on  the  district  attorney,  told  him 
that  he  had  been  informed  that  the  plaintiff  and  another  person 
had  been  stealing  his  hogs,  named  the  witnesses  by  whom  the 
dime  could  be  proved,  and  requested  the  attorney  for  the  state 
to  lay  the  matter  before  the  grand  jury. 

To  TnaJTitaJTi  this  action,  it  is  necessary  to  proye:  1.  That  the 
plaintiff  was  prosecuted;  2.  That  the  defendant  was  the  prose- 
cutor; 3.  That  the  defendant  was  actuated  by  malicious  motives; 
and  4.  That  there  was  no  probable  cause  for  the  prosecution. 

That  the  plaintiff  is  the  person  who  was  prosecuted  is  not  de- 
nied. That  the  prosecution  was  commenced  in  consequence  of 
the  complaint  made  by  Deuel  to  the  district  attorney  is  imques- 
tionable.  He  was  not,  perhaps,  a  prosecutor,  in  the  legal  mean- 
ing of  the  term  in  England,  and  in  many  of  the  states  where  the 
common  law  prevails,  yet  he  was  the  actor  or  moving  cause  in 
the  prosecution,  and  is  liable  in  damages  for  any  injuries  the 
plaintiff  may  have  sustained,  unless  protected  by  law:  2  Stark. 
on  Ev.  908;  2  Bouv.  Law  Die.  306;  1  Chit.  Grim.  L.  1-10. 

The  malicious  intention  of  the  defendant  may  be  established 
in  two  modes;  first,  by  proving  express  malice;  second,  by  show- 
ing that  there  was  no  probable  cause  for  the  prosecution.  If 
the  first  be  proved,  still  some  evidence  of  want  of  probable 
cause  must  be  given;  but  slight  evidence  will  be  sufficient:  2 
Stark  on  Ev.  914;  1  Camp.  203.'  The  fact  of  malice  is  usuaUy 
inferred  from  the  want  of  any  probable  cause  or  excuse  for  the 
prosecution:  2  Stark.  912;  1  Salk.  14;'  1  Ld.  Baym.  374;*  Addis. 
270.* 

The  plaintiff  has  endeavored  to  prove  express  maUce  in  this  case, 
in  which  we  think  he  has  not  succeeded.  His  cotmsel  urges,  that 
malice  is  shown  from  the  conversation  which  took  place  between 
the  parties  in  presence  of  the  witness  Thayer.  The  purport  ol 
this  conversation  was,  that  defendant  told  the  plaintiff  he  had 

1.  PmtmI  t.  Mclfamara,  8.  Saml  t.  Bobertt. 

S.  Stmtt  T.  Boberit,  4.  Kerr  t.  Workwum, 
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underBtood  that  he  (plaintiff)  had  been  stealing  some  af  hia 
(defendant's)  hogs,  which  he  had  purchased  from  Caswell^  and 
threatened  to  prosecute  him  for  it.    Deuel  said  he  would  Iiatb 
his  hogs  or  he  would  prosecute.    He  told  Grant  in  what  ^wsy 
he  got  the  hogs,  and  said  that  he  would  prosecute  any  one  T^ho 
should  take  them.     Grant  admitted  he  had  killed  some  lioga 
for  Caswell  or  his  wife,  and  something  was  said  about    sell- 
ing the  hogs.    In  these  remarks  we  can  not  discover  that  wiclced 
and  perverse  disposition  which  shows  a  heart  regardless  of  social 
duty,  and  bent  on  mischief.    They  indicate  that  state  of  feeliTig 
which  would  arise  in  the  bosom  of  most  men  when  informed 
that  their  property  had  been  unlawfully  taken  from  them,  and 
when  they  saw  the  supposed  wrong-doer  before  them. 

It  is  further  urged,  that  the  defendant  entertained  malicious 
feelings  towards  the  plaintiff,  because  he  had  failed  in  his  im- 
proper designs  upon  the  person  of  a  married  daughter  of  Gas- 
well's  wife,  and  in  consequence  of  the  not  very  delicate  remarks 
made  to  him  by  the  plaintiff.  It  appears  to  us  that  this  is 
rather  a  strained  conclusion.  The  plaintiff  is  not  in  any  manner 
connected  with  the  two  females  in  question.  He  does  not  ap- 
pear to  have  been  informed  of  the  designs  of  the  defendant,  or 
to  have  interfered  in  any  manner  with  his  purposes;  it  is,  there- 
fore, difficult  to  believe  that  the  defendant,  on  that  account, 
entertained  towards  him  any  such  malicious  feeling  as  would 
induce  the  commission  of  an  unlawful  and  wicked  act.  The 
plaintiff  and  defendant  had  never  had  any  difficulty  previously. 
They  lived  a  considerable  distance  apart,  and  were  but  slightly 
acquainted  with  each  other.  If  the  defendant  entertained  any 
malicious  feelings,  in  consequence  of  his  alleged  disappointment, 
they  would  most  probably  have  been  vented  ux>on  Caswell's 
wife,  as  it  is  shown  that  she  was  the  person  who  employed  the 
plaintiff  to  kill  the  hogs,  and  received  the  fruits  of  his  labor. 

The  inference  of  malice  is  involved  in  the  question  of  probable 
cause,  which  we  will  now  consider.  This  is  a  question  of  law, 
arising  out  of  the  facts. 

Where  a  party  prosecutes  another  on  a  criminal  charge,  it  is 
a  well-settled  rule  of  law,  foimded  on  principles  of  policy  and 
convenience,  that  the  prosecutor  shall  be  protected,  though  hia 
private  motives  may  have  been  malicious,  provided  he  had 
probable  cause  for  preferring  the  charge:  1  T.  B.  620;^  1  Salk. 
14, 15,'  21.'  This  protection  is  not  only  one  of  convenience, 
but  of  justice  and  necessity;  and  if  proof  of  want  of  probable 

1.  JMmtofM  T.  SvUon,  2.  SavU  t.  Sobertt.  8.  Ooddard  t.  Swtitk, 
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eanse  were  not  required  on  the  part  of  a-  pliiintiff»  every  pros' 
ecator  would  be  exposed  to  an  action  in  eyeiy  case  of  aoqtiittaL 
There  must  be  some  positive  evidence  to  show  that  the  prosecu- 
tion was  gFonndlesa:  2  Stark,  on  Ev.  913;  15  La.  279;^  2  Wash, 
C.  C.  466i»  1  Pet.  Dig.  62,  Nos.  800,  301. 

It  is  not  sufficient,  on  the  part  of  the  plaintiff,  to  show  that 
he  was  acquitted  of  the  charge;  he  must  prove  that  there  was  no 
reasonable  ground  for  it:  9  East,  361, 363.*  It  is  not  necessary, 
in  the  present  case,  to  detail  all  the  evidence  given  on  the  trial, 
to  show  that  there  was  no  probable  cause  for  the  indictment.  It 
was,  in  our  opinion,  sufficient  to  authorize  the  acquittal  of  the 
plaintiff;  but  it  is  not  every  verdict  of  ''not  guilty,"  nor  even 
sabsequent  proof  of  complete  innocence,  that  shows  a  vTant  of 
probable  cause  in  the  incipient  stages  of  a  prosecution.  A  man's 
conduct  may,  from  his  folly,  his  neglect,  or  his  ignorance,  be 
each  as  to  justify  a  suspicion  of  guilt,  and  produce  a  prosecu- 
tion in  the  course  of  which  it  may  be  made  to  appear  that  he  is 
clearly  innocent;  but  this  will  not  authorize  an  action  for  a 
maUcious  prosecution.  But  independent  of  the  facts  of  a  case, 
there  are  certain  acts  on  the  part  of  the  tribunals,  which  the 
law  says  go  very  far  to  show  probable  cause.  If  it  appear  that 
the  jury,  on  the  trial  of  the  plaintiff,  entertained  doubts  about 
the  evidence,  and  deliberated  as  to  his  guilt  after  the  case  was 
concluded,  it  seems  to  be  evidence  of  probable  cause:  2  Stark, 
on  Ev.  916;  3  Esp.  7.* 

In  Massachusetts  it  has  been  held  that  the  conviction  of  the 
plaintiff  by  a  justice  having  jurisdiction  of  the  offense,  is  con- 
duaive  evidence  of  probable  cause,  although  he  v^as  acquitted 
on  appeal:  15  Mass.  243.'  In  Virginia,  a  magistrate's  commit- 
ting a  person  accused  of  felony,  or  binding  him  in  a  recog« 
nizance  to  appear  at  court  and  answer  the  charge,  is  sufficient 
evidence  of  probable  cause,  though  the  parfy  be  afterwards  ac- 
quitted; unless  he  prove  clearly  there  was  no  probable  cause:  4 
Hnnf .  462.*  In  this  case,  it  appears  the  grand  jury  not  only 
found  a  true  bill,  but  that  the  petit  jury  deliberated  for  ten  or 
fifteen  minutes  as  to  their  verdict.  These  are  strong  circum- 
stances of  probable  cause  for  the  prosecution,  in  the  absence  ol 
any  proof  of  fraud  or  perjury  to  produce  such  results. 

Independently  of  the  legal  precumptionsof  law  already  stated, 
the  evidence  discloses  sufficient  <;fi*oundB  of  probable  cause. 
Denel  had  such  a  legal  right  to  Mv.  "^^^  as  would  enable  him  to 

1.  JTaloMy  T.  DoofM.  4.  Smiih  r^  Macdondid, 

2.  Wamariky,Momi^ord,i'WtiA4€l^CA\  5.  IFkitney  t.  P«eJUUH». 
S.  PmoM  T.  Melfamara.  •.  Maddom  ▼.  Jaektom, 
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TnaJTitaJTi  a  prosecution  for  stealing  them.  He  was  informed  bj 
Aruais,  some  months  before  the  district  court,  that  the  plaintiff 
and  Caswell  had  killed  his  hogs.  Th^  hogs  had  disappeared, 
and  when  the  defendant,  in  the  conyersation  at  Thayer's,  charged 
the  plaintiff  with  stealing  them,  he  did  not  make  any  such  ex- 
planation as  was  calculated  to  remove  the  defendant's  suspicions. 
When  he  spoke  to  Caswell  on  the  subject,  he  says  that  he  re- 
plied: ''  If  I  have  killed  any  hogs  of  yours,  make  me  suffer  for 
it."  There  is  no  doubt  that  some  hogs  were  killed.  All  the 
witnesses  state  that  fact;  and  the  question  is,  whether  they  were 
the  hogs  of  Deuel,  purchased  at  the  sheriff's  sale  of  Caswell's 
property?  Caswell  and  his  wife  swear  that  they  were  not;  but 
were  taken  out  of  a  gang  that  belonged  to  Caswell's  wife  as  her 
separate  prox)eriy.  Bihm,  who  assisted  Grant  in  killing  the 
hogs,  says  that  they  were  Caswell's  wife's.  None  of  the  other 
witnesses  knew  to  whom  the  hogs  belonged,  nor  what  marks 
they  bore,  except  Armds,  who  says  positively  that  they  were 
Deuel's  hogs;  and  Heniy  Ort  swears  that  Caswell's  wife  told 
him  that  the  hogs  Grant  killed  belonged  to  Deuel,  being  the 
same  purchased  by  him  at  the  sheriff's  sale,  and  told  him  to 
tell  Deuel  that  she  would  pay  for  six  of  them  if  he  would  not 
prosecute. 

It  has  been  strenuously  urged  upon  us  that  the  witness  Ar- 
nais  is  unworthy  of  belief,  and  that  his  testimony  carries  &l8ity 
upon  its  face.  We  can  not  so  consider  it.  One  witness^ says 
that  he  would  not  believe  Amais  at  all.  One  of  the  jury,  being 
sworn,  says  that  he  knows  him,  and  has  ''  no  reason  to  disbe- 
lieve him." 

In  conclusion  we  have  to  say,  that  actions  of  this  description 
are  not  to  be  favored.  We  would  scarcely  fix  a  limit  to  the 
damages  in  a  case  where  it  could  be  shown  that  any  one,  for 
malicious  and  vindictive  purposes,  had  availed  himself  of  the 
criminal  laws  of  the  country  to  injure  and  oppress  another 
without  cause;  but  we  are  unable  to  see  any  such  purpose  on 
the  part  of  the  defendant;  and  public  policy  and  the  proper 
administration  of  the  criminal  code,  require  us  to  protect  him. 

The  verdict  of  the  jury  is  set  aside,  and  the  judgment  an- 
nulled; and  ours  is  for  the  defendant,  with  costs  in  both  courts. 

Malice  and  Want  or  Probable  Cause  mnat  concur  to  sustain  an  action 
for  a  malicious  prosecution:  Mcdoney  v.  Doane,  35  Am.  Deo.  204;  Tocum  v. 
PoUy,  36  Id.  583,  and  cases  cited  in  note. 

Maucb  hat  be  Ikvebbed  if  want  of  probable  cause  be  proved,  but  the 
inference  of  want  of  probable  cause  will  not  be  indulged  because  malioe  has 
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Wea  proved:  Makmey  v,  Doane,  35  Am.  Deo.  204;  Tocum  ▼.  PoSy,  36  Id. 
(88,  and  caaes  cited  in  note. 

ViRDiOT  or  Conviction,  though  vaoated  on  appeal,  is  eometimee  oonud- 
ered  to  be  condosive  evidence  as  to  the  exiatenoe  of  probable  cause:  Or^ffU  ▼. 
SeUars,  31  Am.  Dec  422;  but  the  authorities  are  at  variance  with  each  other: 
JVownum  v.  SmUK,  12  Id.  267,  note. 


Retkolds  v.  Bowlet. 

[3  RoBEMSoir,  901.] 

An  OBJionoN  to  ths  JuBiSBicnoN  which  has  been  waived  in  the  trial 
court,  can  not  be  raised  on  appeal 

A  PowEE  OF  Attorney  is  nxithb&  a  Record  nor  a  Judicial  proceeding 
within  the  meaning  of  the  act  of  congress  providing  for  the  authentica- 
tion of  such  documents. 

Xbx  Declarations  and  Admissions  of  an  agent  after  the  terminatioii  of 
his  authority  are  not  evidence  against  his  principaL 

Av  Attorney  may  be  Required  to  Testdt  as  to  the  name  of  the  persons 
who  intrusted  him  with  papers,  and  the  purpose  for  which  they  were  so 
intrusted,  unless  they  were  receiYed  by  him  from  his  client  or  his  agent 
for  the  purpose  of  prosecuting  or  defending  the  rights  of  the  dient. 

The  opinion  states  the  case. 

£lam,  for  the  plaintiffs. 

A.  N,  Ogden  and  Sanders^  contra. 

Sj  Court,  Gablaicd,  J.   The  plaintiffs  are  factors  in  the  town  of 

Natchez,  and  represent  that  they  acted  as  snch,  and  did  business 

for  the  defendants,  who  were  the  owners  of  a  plantation  called 

Marengo,  in  the  parish  of  Concordia.     They  represent  that,  in 

the  month  of  January,  1832,  the  defendants  Jane  Bowley,  then 

GHxanlt,  and  Frances  E.  Spragiie  gave  a  power  of  attorney  to 

Sturges  Spragoe,  the  husband  of  the  latter,  constituting  him 

their  general  agent,  to  conduct  and  manage  the  affairs  of  said 

plantation,  with  the  power  to  buy  and  sell,  mortgage  and 

pledge,  sign  xietes,  and  draw  bills,  etc. ;  and  that,  in  the  month 

of  February,  in  the  same  year,  the  late  James  Kempe  gave  a 

similar  power  of  attorney  to  said  Sprague,  under  which  he  went 

on  to  do  business  with  the  plaintiffs,  drawing  bills  on  them,  pro- 

cniing  their  indorsements,  obtaining  advances  in  cash  and  sup- 

pUes,  and  other  things  for  the  use  of  the  said  plantation,  and 

paying  the  debts  of  the  parties,  until  the  fifteenth  of  June, 

1835,  when  a  balance  of  upwards  of  thirty-six  thousand  dollars 

was  due  to  them,  which,  with  interest,  amounted  in  about  one 

year  after,  to  more  than  thirty-nine  thousand  dollars,  when  an 
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account  was  presented  to  Storges  Spiague,  and  admitted  by 
him  to  be  correct,  so  far  as  he  could  form  an  opinion  without 
examining  the  Touchers.  This  sum,  with  the  interest  at  eight 
per  cent,  per  annum,  is  now  claimed  by  the  plaintiffs.  They 
file  with  their  petition,  accounts  in  detail  of  all  their  trans* 
actions  with  Sprague  as  agent,  and  papers  alleged  to  be  copies 
of  the  powers  of  attorney  given  to  him  hj  the  parties. 

The  defendants  answer  separately,  and  put  at  issue  a  vaiiety 
of  questions.  The  heirs  of  James  Kempe  except  to  the  juris- 
diction of  the  district  court,  and  say  they  can  only  be  sued  in 
the  court  of  probates,  being  minors  and  represented  by  their 
mother  and  tutrix.  They  also  deny  that  their  father  ever  gave 
a  power  of  attorney  to  Sprague,  and  allege,  if  he  did,  that  the 
authority  was  exceeded,  and  the  agency  continued  after  hia 
death  in  the  winter  of  1834-5,  without  authority  from  them. 
They  set  up  other  defenses,  which  it  may  be  necessary  to  notice 
hereafter.  Jane  Bowley  answers,  that  she  gave  a  power  of 
attorney  to  Sprague,  but,  that  it  had  been  exceeded  with  the 
knowledge  of  the  plaintiffs,  and  that  it  was  revoked  by  her  mar- 
riage in  April,  1834,  after  which,  the  plaintiffs,  with  a  full 
knowledge  of  the  facts,  continued  to  deal  with  Sprague,  and 
greatiy  increased  the  amount  of  the  account  against  the  Ma- 
rengo plantation. 

Hie  district  court  maintained  its  jurisdiction  and  gave  a  judg- 
ment against  Jane  Bowley,  for  twelve  thousand  two  hundred 
and  twenty-five  dollars  and  seveilty-seven  cents,  with  interest  at 
eight  per  cent,  from  the  fifteenth  of  Jime,  1835,  and  against  the 
heirs  of  James  Kempe  for  four  thousand  four  hundred  and 
fifty-one  dollars  and  twenly-three  cents,  with  like  interest,  and 
in  favor  of  Frances  E.  Sprague,  it  being  shown  that  her  portion 
of  the  debt  had  been  paid  in  full;  from  which  judgment  the  de- 
fendants who  were  condemned,  have  appealed,  and  the  case  is 
before  us  as  between  them  and  the  plaintiffs,  neither  party  hav- 
ing cited  Frances  E.  Sprague,  nor  made  her  a  party  to  the 
appeal.  No  motion  has  been  made  to  dismiss  the  appeal  on  that 
account;  and  we  have  to  take  the  case  as  it  is  presented  to  us, 
leaving  the  consequences  to  the  parties. 

The  exception  to  the  jurisdiction,  seems  not  to  have  been  de- 
cided upon  in  the  district  court.  We  presume,  therefore,  that 
it  was  waived,  as  the  heirs  of  Kempe  went  to  trial  on  the  merits, 
without  insisting  on  it.    They  can  not  revive  it  in  this  court. 

On  the  trial  of  the  case,  the  plaintiffs  offered  in  evidence  a 
copy  of  a  document  purporting  to  be  a  power  of  attorney  from 
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Jamee  Eempe  to  Stmges  Spragae.  It  is  an  act  under  priTate 
signature.  The  counsel  for  the  heirs  objected  to  it,  on  the 
ground  of  there  being  no  proof  of  its  being  the  act  of  James 
Eempe,  because  the  justices  of  the  peace  had  no  authority,  by 
the  laws  of  Kentucky,  to  take  such  an  acknowledgment.  There 
was  no  evidence  of  the  handwriting  of  Kempe,  nor  of  that  of 
the  justices;  and,  generally,  it  was  not  properly  authenticated. 
The  instrument  purports  to  have  been  executed  in  Mason 
county,  Kentucky.  The  maker,  it  states,  took  it  before  two 
persons  calling  themselves  justices  of  the  peace,  and  acknowl* 
edged  it  to  be  his  act  and  deed.  The  derk  of  the  coimty  court 
certifies  that  these  persons  are  justices,  and  the  presiding  jus- 
tice certifies  to  the  official  character  of  the  derk.  On  the  faith 
of  these  certificates,  the  instrument  was  recorded  in  Adams 
county,  Mississippi;  and  a  copy,  certified  to  have  been  taken 
from  the  original  on  record  in  the  office  of  the  clerk  of  probates 
of  that  county,  was  ofEered,  without  any  evidence  that  the  per- 
son certifying  as  clerk  was  really  so.  The  judge  erred  in  per- 
mitting this  document  to  go  to  the  jury.  It  was  not  certified  in 
the  manner  required  by  the  act  of  congress  of  March  27, 1804: 
IngersoU's  Dig.  77;  8  XT.  S.  Laws,  621;  and  the  act  of  May  26, 
1790,  2  Id.  102,  does  not  apply  to  such  a  document.  In  4 
Mart.  (N.  S.)  855,'  it  was  held  that  an  instrument  acknowledged 
and  certified  as  this  has  been,  is  neither  a  record  nor  a  judicial 
proceeding:  Id.  200;*  6  Id.  622.' 

The  plaintiffs  also  offered  in  evidence  a  document  marked  A., 
annexed  to  the  petition,  purporting  to  be  a  statement  of  their 
account  against  the  Marengo  plantation,  with  a  statement  of  S. 
Sprague  as  to  its  correctness.  The  counsel  for  the  defendants 
objected:  1.  That  it  does  not  purport  to  be  signed  by  Sprague, 
as  agent;  2.  That  it  bears  date  subsequent  to  the  death  of 
Jamee  Kempe,  and  two  years  after  the  marriage  of  Jane  Bow- 
ley,  when  it  is  alleged,  that  all  the  powers  that  Sprague  ever 
possessed  had  ceased,  and  after  the  sale  of  the  Marengo  planta- 
tion, when  no  admissions  made  by  Sprague  could  bind  the  de- 
fendants, except  on  oath  as  a  witness.  The  judge  overruled  the 
objections,  and  permitted  the  document  to  go  to  the  jury.  We 
think  that  he  ezxed.  There  can  be  no  doubt  that,  at  the  time 
when  this  document  was  dated,  Sprague  was  no  longer  the  agent 
of  the  parties.  Laying  out  of  view  the  effect  which  the  death 
of  James  Kempe,  and  the  marriage  of  Jane  Girault  with  C.  N. 
Bowley,  may  have  had  on  the  contract  of  agency,  the  Marengo 

1.  PorftoM  T.  Mfmrphm,  2.  Simmimt  t.  Purk^r,  S.  Johmun  ▼.  Banmelt. 
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plantation  had  been  sold  nearly  a  year,  which,  bejond  all  doabt» 
terminated  the  agency.  Spragoe  had  then  no  anthority^to  binci 
the  parties  by  any  declarations  of  his,  although  it  apx)eared  that 
he  was  dead  at  the  time  of  the  trial.  As  to  &e  effect  which  the 
declarations  or  written  acknowledgments  of  Spragae,  during 
the  existence  of  his  agency,  might  have,  it  is  not  now  necessary 
to  decide;  but  any  acknowledgment  of  a  debt,  after  his  x>ow6r 
had  ceased,  was  not  binding  on  the  defendants:  2  Stark.  23,  24. 

J.  M.  Elam,  the  counsel  for  the  plaintiflEs,  was  sworn  as  a  wit- 
ness, and  being  asked  by  the  counsel  for  Jane  Bowley,  where 
and  from  whom  he  got  the  youchers  which  had  been  given  him, 
and  which  were  then  being  used  in  support  of  the  plaintiffa* 
claim,  declined  answering  the  question,  on  the  ground  that  he 
knew  nothing  but  what  had  been  communicated  to  him  in  pro- 
fessional confidence,  and  the  court  sanctioned  his  refusal.  To 
this  the  defendants  excepted.  As  the  point  is  presented  by  the 
record,  we  think  that  the  judge  erred.  It  is  shown  that  Elam 
did  not  receive  the  papers  ^m  Marshall,  the  resident  partner  of 
the  house  in  Natchez,  nor  from  Lacoste,  the  agent;  nor  does  it 
appear  that  he  got  them  from  Ilsley,  the  general  agent  of  the 
plaintiffs.  If,  therefore,  he  did  not  get  them  from  the  plaintifGs, 
nor  from  their  agents,  we  are  unable  to  see  what  professional 
confidence  can  be  violated.  The  plaintiffs  maintain  that  the 
documents  are  their  property.  Lacoste  states  that  he  gave  them 
to  Sprague  for  examination;  and  from  his  statements,  it  would 
appear  that  they  were  not  returned.  It  is  certain  that  the  papers 
were  for  a  long  time  in  the  possession  of  the  husband  of  Jane 
Bowley,  and  of  the  counsel  who  defended  the  first  suit;  how  they 
got  again  into  the  possession  of  the  counsel  for  the  plaintiffs, 
does  not  appear.  The  name  of  the  x)erson  from  whom  the  docu- 
ments were  obtained  can  not,  we  suppose,  be  a  professional 
secret.  We  do  not  see  that  it  is  a  matter  of  much  consequence 
to  the  decision  of  the  case,  but  we  think  the  question  should 
have  been  answered. 

We  are  also  of  opinion  that  the  judge  erred  in  permitting  the 
letters  of  Bemsen  &  Co.,  of  New  York,  attached  to  Marshall's 
answer  to  interrogatories,  to  be  read  to  the  jury.  Under  the  pre- 
text of  stating  the  time  when  he  was  informed  of  the  marriage 
of  Jane  Girault  with  Bowley,  he  had  no  right  to  attach  the  state- 
ments of  Bemsen  &  Co.,  not  made  under  oath,  to  his  answers, 
and  thus  get  them  before  the  jury,  to  produce  an  impression  that 
Bowley  and  his  wife  had  recognized  Sprague's  authority  8nbee« 
quently  to  their  marriage. 


OcL  1842.]  Manadue  v.  Kitchen.  237 

Ab  to  the  charge  of  the  judge  to  the  jwcy,  we  are  of  opinion 
that  it  is  correct;  but  with  the  verdict  of  the  jury  we  are  not  en- 
tirely satisfied.  It  does  not  appear  to  us  that  tiie  sums  alleged 
to  have  been  paid  in  New  York  to  Jane  Girault  and  Thomas  B. 
Eempe,  have  been  sufficiently  established;  nor  are  those  alleged 
to  have  been  paid  in  New  Orleans  by  Reynolds,  Byrne  &  Co. 
There  are  other  items  in  the  account  that  require  a  more  satis- 
factory explanation;  and,  as  at  present  advised,  we  are  not  satis- 
fied of  the  legality  of  the  claim  for  interest  at  the  rate  of  eight 
per  cent,  per  annum,  from  the  fifteenth  of  June,  1835.  We  think 
justice  requires  that  the  case  should  be  remanded  for  a  new  trial. 

The  judgment  of  the  district  court  is,  therefore,  annulled  and 
xerersed,  and  the  cause  remanded  for  a  new  trial,  with  instruc- 
tions to  the  district  judge  not  to  admit  as  evidence,  the  docu- 
ment marked  D.  D.  D.,  purporting  to  be  a  copy  of  a  power  of 
attorney  from  James  Kempe  to  Sturges  Sprague,  in  its  present 
form;  also,  not  to  admit  tiie  declaration  or  acknowledgment  of 
S.  Sprague  to  the  document  A.,  as  evidence;  nor  to  permit  the 
letters  of  P.  Bemsen  &  Co.  to  be  read  to  the  jury;  and  further, 
to  permit  the  witness  Elam  to  be  interrogated  as  to  the  name  of 
the  person  from  whom  he  received  the  vouchers  in  question,  and 
for  what  purpose  they  were  intrusted  to  him,  unless  they  were 
received  from  the  plaintiffs,  or  their  agents,  or  from  some  other 
person,  for  the  purpose  of  being  used  in  defending  or  proseout* 
ing  the  rights  of  such  person;  and,  in  other  respects,  to  proceed 
according  to  law;  the  appellees  "psLjing  the  costs  of  the  appeal. 

CoMMUinoAXioini  to  an  Attobnet,  when  privileged:  See  Betahoover  v. 
lUachtock,  27  Am.  Deo.  330,  and  note. 


Manadue  v.  Etcghen. 

[8  BOBOnOH,  361.] 

CSBmnoAXB  ov  Sbbvicb  of  Notick  or  Pbotsst  mr  Kotabt,  vhere  iLe 
■errioe  is  effected  by  leaving  the  notice  at  the  rendenoe  of  the  indoner 
during  hia  absence,  need  not  state  whether  the  notice  was  left  with  a 
person  found  inside  of  the  dwelling,  or  that  more  was  done  than  to  leave 
the  notice  at  such  residence. 

Sbevics  of  NoncB  upon  an  Indobskb,  if  he  is  absent  from  his  residence^ 
may  be  accomplished  either  by  depositing  the  notice  at  the  residence  or 
by  leaving  it  with  some  person  found  therein. 

KonoE  TO  A  BaszDKNT  Indobseb  must  either  be  personal,  or  else  the  notios 
must  be  left  at  his  residence  or  place  of  bosiness. 

Tbb  opinion  states  the  case. 
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BrerU,  for  the  plaintiff. 
Hyams,  contra. 

By  Court,  Mobpht,  J.  This  is  an  action  against  the  indoraera 
of  several  promissory  notes.  Judgment  having  been  rendered 
against  them,  in  solido^  Joseph  M.  SoUibellas,  one  of  the  in- 
dorsers,  has  appealed. 

Want  of  notice  to  the  indorser  is  the  only  point  made  in  tins 
court.    The  notary  says  in  his  certificate  that,  **  notice  in  writ- 
ing of  this  protest  was  left  by  me  at  the  domicile  of  Joseph  M. 
SoUibellas,  in  the  upx)er  suburb  of  Alexandria,  on  the  twenty- 
first  day  of  February,  1840,  he  being  absent,"  etc.     This  is  said 
to  be  insufficient  notice,  as  it  does  not  appear  from  the  notary's 
certificate,  nor  from  any  evidence  adduced  on  the  trial  below, 
that  the  house  was  shut  up,  or,  if  open  and  inhabited,  that  he 
left  it  with  any  one  in  the  house.     The  language  used  by  the 
notary  clearly  implies,  we  should  think,  that  he  found  the  house 
open,  for  if  it  had  been  shut,  he  could  not  have  left  the  notice  at 
the  domicile  of  the  indorser,  which  we  understand  to  mean,  in 
the  house  where  he  resides.    When  the  notary  meets  any  one  at 
the  domicile,  or  in  the  house  of  the  indorser,  whom  he  wishes  to 
notify,  it  is  customaiy  and,  perhaps,  proper,  for  him  to  mention 
that  he  delivered  the  notice  to  that  person,  although  it  suffices, 
we  think,  to  mention,  as  has  been  done  in  this  case,  that  he  left 
the  notice  at  the  indorser's  domicile;  the  latter  expression  leaves 
it  doubtful,  to  be  sure,  whether  he  delivered  the  notice  to  some 
person  in  the  house,  or  whether,  finding  nobody  there,  he  placed 
it  on  a  desk  or  table  in  the  house.     In  the  case  of  The  Bank  of 
the  U.  S.  V.  Merle,  2  Eob.  117  [ante,  201],  we  held,  that  a  notice 
given  either  way,  or  left  in  the  hands  of  a  slave  in  the  house, 
would  be  good.    We  are  not  aware,  nor  has  it  been  satisfactorily 
shown  that  this  decision  is  at  variance  with  the  adjudications  on 
the  subject,  made  either  here,  or  elsewhere.    We  believe  the 
well-settled  law  to  be,  that  when  a  person  resides  in  the  place 
where  a  protest  is  made,  the  notice  to  him  must  be  personal  or 
left  at  his  residence  or  place  of  business:  Bailey  on  Bills,  277; 
6  La.  727;'  15  Id.  51,'  118,»  115,*  544.» 

The  appellee  has  prayed  for  damages.  We  do  not  grant  any, 
as  the  earnestness  with  which  the  appellant's  counsel  has  pressed 
upon  us  his  views  on  the  subject,  induces  us  to  believe  that 
he  had  some  faith  in  the  point  he  has  made.  The  notes,  moie* 
over,  bear  already  interest  at  ten  per  cent,  per  annum. 

Judgment  affirmed. 

1.  Franklin  v.  Verbois.  2.  Jonet  y.  Mamker,  8.  Commerdai  Bamk  r.  Gi 

4.  Bank  qf  iMuitiana  y.  Mamker,  0.  Oonlow  r,  ChampUsi, 
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P&omrr  of  Notabt  Stating  that  *']>rx  Noncn^  had  been  ghren  is  tcif- 
fident:  Dimii  v.  AdanUy  35  Am.  Deo.  42. 

Konci  TO  A  Besxdint  Indobskk  most  either  be  penonal,  or,  in  the  ou» 
of  his  temporary  abeenoe,  most  be  left  at  his  dwelling-hoase  or  place  of  bosl- 
ness:  WUeox  y.  MeNuU^  32  Am.  Deo.  304,  and  note.  See  Bcuik  qf  U.  8.  ▼• 
MerUj  ante,  201. 


Bbiogs  V.  Spenoeb. 

[8  BoBDnoii,  968.] 

Whxbx  Pboobxdings  in^N  a  Judgment  abk  Stated  bt  thb  Law  ov  thk 
FoBUM  where  it  is  obtained  for  a  certain  period,  the  judgment  creditor 
will  not  be  allowed,  daring  such  period,  to  prooeed  in  another  jurisdio- 
tion,  in  an  action  founded  upon  such  judgment,  and  the  object  whereof  ia 
to  obtain  its  satisfaction  by  applying  thereto  the  assets  of  his  debtor 
within  this  latter  jurisdiotion. 

Stacy,  for  ihe  plaintifffl. 

F.  H,  and  T.  P.  Farrar,  contra. 

ByCourtySncoH,  J.  This  is  a  suit  by  attachment.  Theplaint^ 
ifi  represent,  that  the  defendant  owes  them  a  sum  of  nine  thou- 
sand  fiye  hundred  and  seven  dollars  and  sixfy-five  cents,  with  eight 
per  cent,  interest,  and  another  small  sum  without  interest,  being 
together  the  amount  of  a  judgment  by  them  obtained  against  their 
debtor  in  the  circuit  court  of  Scott  counfy,  in  the  state  of  Mis* 
Biasippi;  that  the  claim  has  acquired  the  force  res  judicata;  and 
that  by  the  laws  of  the  state  where  the  judgment  was  rendered, 
the  defendant  is  bound  to  pay  the  whole  of  the  judgment,  al- 
though it  should  appear  to  be  a  several  judgment  against  him 
and  others.  On  the  day  previous  to  the  filing  of  the  petition 
(5th  of  January,  1841)  the  plaintiffs  filed  their  affidavit  and 
bond  according  to  the  fourth  section  of  the  act  of  the  tweniy- 
fif  th  of  March,  1828,  whereupon  a  writ  of  attachment  was  issued, 
and  levied  on  the  same  day  upon  a  number  of  slaves  and  other 
properfy,  stated  in  the  inventory  returned  by  the  sheriff. 

The  defendant  admits  the  judgment  declared  upon  in  the 
plaintiffs*  petition,  but  denies  its  effect  as  one  in  solido;  he  fur- 
ther states  that,  under  the  laws  of  Mississippi,  the  same  was 
legally  satisfied,  extinguished,  novated,  and  paid,  previous  to 
the  institution  of  this  suit;  that  the  slaves  attached  were  in  his 
(defendant's)  peaceable  possession  in  the  city  of  Natchez,  but 
that  the  plaintiffs  secretly  and  tortiously  procured  said  slaves 
and  other  property  attached  to  be  removed  out  of  the  state  of 
Mississippi,  without  his  knowledge  and  consent,  etc.  Ho  denies 
being  indebted  to  the  plaintiffs  on  account  of  the  judgment,  and 
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piajB  that  their  domATid  may  be  rejected  with  damages  and 
costs. 

Eleven  months  after  the  filing  of  the  defendant's  answer,  the 
plaintiffs  obtained  leave  to  file  an  amended  petition,  in  vrhich 
they  state  certain  facts  which  they  aver  were  not  known  to  them 
at  the  time  of  the  institution  of  this  suit,  to  wit,  that  a  writ  of 
fieri  facias  was  issued  by  virtue  of  the  judgment  declared  upon 
in  the  original  petition,  and  was  levied  upon  twelve  slaves  be- 
longing to  the  defendant,  for  which  the  latter  executed  a  bond, 
called  a  forthcoming  bond,  dated  the  fifth  of  August,  1839  (pre- 
vious to  the  institution  of  this  suit),  and  that  said  slaves  were 
not  suirendered  according  to  the  conditions  of  the  bond,  nor  the 
amount  of  the  execution  paid,  by  reason  whereof  the  bond  was 
returned  as  forfeited,  which  bond,  so  forfeited,  has  the  force 
and  effect  of  a  judgment  for  the  amount  of  the  execution  for 
which  the  bond  was  given.  That  a  writ  of  JL  fa.  was  subse- 
quently issued  on  said  bond,  and  levied  upon  certain  lands  bo- 
longing  to  one  of  the  debtors,  which  lands  were  offered  for  sale, 
and  not  sold  in  consequence  of  a  valuation  having  been  claimed, 
and  two  thirds  thereof  not  having  been  bid  in  cash.  That,  subse- 
quently, another  writ  was  issued,  and  levied  upon  other  tracts  of 
land,  which,  not  having  been  sold,  were  also  left  in  the  posses- 
sion of  the  debtors.  But  that  on  the  sixteenth  of  August,  1841 
(after  this  suit  was  instituted),  an  alias  fi,  fa.  was  issued,  and 
levied  upon  all  the  said  tracts  of  land,  which  having  been  sold, 
produced  a  sum  of  eight  hundred  and  twenty-five  dollars,  a  part 
of  which,  to  wit,  the  sum  of  six  hundred  and  ninety-four  dol- 
lars and  ninety-one  cents,  is  to  be  credited  upon  the  amount 
of  the  execution,  leaving  the  balance  due  to  the  petitioners. 
Wherefore  the  plaintiffs  pray  that  the  facts  by  them  alleged  be 
taken  and  considered  as  a  part  of,  and  in  connection  with  their 
original  petition,  and  that  they  have  judgment  accordingly. 

The  filing  of  this  amended  or  supplemental  petition  was  ob- 
jected to  by  the  defendant's  counsel,  on  the  ground  that  it  was 
setting  up  a  cause  of  action  which  arose  after  the  suing  out  of 
the  attachment,  and  even  after  issue  joined;  but  these  objections 
were  overruled  by  the  lower  court,  which  permitted  it  to  be  filed» 
and  the  defendant  took  a  bill  of  exceptions.  The  plaintiflB'  sup- 
plemental petition  was  answered  by  the  defendant,  by  setting 
up  the  same  matters  alleged  in  his  original  answer.  He  farther 
states,  however,  that,  at  the  time  this  suit  was  instituted,  the 
plaintiffs  had  no  cause  of  action  against  him,  since  the  judgment 
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declared  upon  in  fheir  original  petition,  was,  under  fhe  laws  of 
ItfiflBiflHippi,  satisfied,  paid,  novated,  and  extinguished. 

Dnring  the  progress  of  the  suit,  a  motion  was  made  by  the 
defendant's  counsel  to  dissolve  the  attachment,  on  the  ground 
of  certain  infoimalities  existing  in  the  proceedings,  which  mo- 
tion was  OYerruled  by  the  district  court;  and  the  case  having 
been  tried  on  its  merits,  judgment  was  rendered  in  favor  of  the 
plaintiflfB,  from  which  judgment,  after  a  useless  attempt  to  ob- 
tain a  new  trial,  the  defendant  has  appealed.  From  the  view 
we  have  taken  of  the  question  relative  to  the  plaintiffs'  right  of 
action,  at  the  tii^e  this  suit  was  instituted,  we  have  deemed  it 
unnecessary  to  examine  and  express  any  opinion  on  the  points 
raised  by  the  bills  of  exception  above  mentioned,  in  relation  to 
the  motion  made  to  dissolve  the  attachment,  and  to  the  leave 
granted  by  the  court  to  the  plaintifib  to  file  a  supplemental  x)eti- 
tion;  for  if,  from  the  plaintiffs'  own  showing  in  their  two  peti* 
tions,  it  appears  that  they  could  not  legally  resort  to  the  extra- 
ordinazy  remedy  which  they  have  thought  proper  to  exercise,  it 
is  dear  that  the  proceedings  had  in  this  suit  must  be  set  aside, 
and  the  plaintiffs  nonsuited. 

The  evidence  shows  that  the  plaintifiis'  judgment  was  obtained 
as  alleged  in  their  original  x)etition ;  that  the  otiier  and  subsequent 
proceeding^,  stated  in  their  supplemental  or  amended  petition, 
took  place  as  represented;  that  a  forthcoming  bond  was  taken, 
which  was  sabsequentiy  forfeited;  and  that  the  several  execu* 
tions  or  writs  oifierifacias  therein  mentioned,  were  really  issued 
and  levied  as  therein  set  forth,  and  that  the  tracts  of  land,  seized 
hy  virtue  of  the  forthcoming  bond  or  writs  of  fi»  fa.  issued 
thereon,  were  definitively  sold,  after  the  expiration  of  twelve 
months  from  the  first  seizures,  which  had  taken  place  in  April 
and  May,  1840.  These  last  proceedings  took  place  about  seven 
months  after  this  suit  was  instituted.  The  testimony  of  the 
witnesses  examined  on  the  trial  of  this  cause,  establishes  that, 
under  the  laws  of  Mississippi,  the  giving  of  a  forthcoming  bond 
is  a  satisfaction  of  the  prior  judgment,  if  the  bond  be  forfeited, 
and  that  the  prior  judgment  will  be  extinguished  by  the  return 
of  the  forthcoming  bond  as  forfeited.  This  is  also  shown  or 
corroborated  by  the  fact,  that  the  subsequent  execution  issued 
not  upon  the  old  judgment,  but  upon  the  new  one  arising  from 
the  forfeiture  of  the  bond. 

By  a  statute  of  Mississippi  produced  in  evidence  and  found  in 
the  record,  it  is  enacted,  section  3,  '*  that  it  shall  be  the  duly  of 
the  eheriff,  etc.,  to  proceed  to  offer  at  public  sale  to  the  highest 
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bidder,  etc.,  the  properly  so  levied  on  or  suirendered,  and 
fihould  the  same  not  sell  for  two  thirds  of  its  appraised  Talne, 
the  sheriff  shall  announce  that  there  is  no  sale,  and  such  sheziff 
shall  return,  etc.,  that  the  property  offered  would  not  sell  for 
two  thirds  of  the  appraised  value,  and  thereafter  no  other  writ 
of  execution  or  other  process  for  the  sale  of  such  unsold  ap- 
praised properly  shall  issue,  until  the  expiration  of  twelve 
months  from  the  time  when  such  vmt  of  execution  shall  have 
been  returned,  as  hereinbefore  required." 

It  seems  to  us  clear  that,  in  the  state  of  Mississippi,  the  for- 
feiture of  a  forthcoming  bond  extinguishes  or  satisfies  the  origi- 
nal judgment,  and  is  in  itself  of  equal  dignity  with  a  judgment 
It  assumes  a  new  character,  and,  as  a  second  judgment,  has  the 
same  force  and  effect;  and  the  plaintiff  can  not  then  proceed  to 
enforce  the  first,  but  must  relj  upon  the  second:  1  How.  64,^ 
98;'  8  Id.  26,'  61,«  419;'  4  Id.  851.'  If  so,  the  judgment  de- 
clared upon  in  the  plaintiff's  original  petition  vras  extinguished, 
and  could  not  be  made  the  basis  of  the  present  action.  This 
alone  would,  perhaps,  be  sufficient  to  defeat  the  plaintiff's  al- 
leged rights,  and  to  annul  all  the  proceedings  had  upon  the  at- 
tachment issued  at  their  request.  But  the  plaintiffs,  in  their 
amended  petition,  show  that  executions  having  issued  on  the 
forfeited  bond  bj  virtue  of  its  effect  as  a  new  judgment,  prop- 
erty v^as  seized  and  offered  for  sale,  and  that  it  could  not  be  sold 
for  two  thirds  of  the  valuation.  Then  there  was  no  sale;  and 
the  debtor  became  entitled  to  keep  the  property  for  twelve 
months,  before  the  expiration  of  which,  no  proceeding  in  execu- 
tion, or  other  process,  could  be  had  or  carried  on  against  his 
property.  Surely,  it  can  not  be  contended  that  a  judgment 
should  have  a  greater  extraterritorial  effect  than  it  would  have 
in  the  state  where  it  was  rendered.  The  delay  of  twelve  months, 
during  which  all  proceedings  were  to  be  suspended,  was  a  right 
acquired  by  the  defendant  under  the  laws  of  Mississippi,  and 
we  are  not  ready  to  say  that  he  could  be  deprived  of  it  by  pro- 
ceedings had  against  his  property  in  another  state.  The  plaint- 
iffs could  not  act  against  him  in  Mississippi;  they  were  pre- 
cluded from  enforcing  their  judgment  there,  before  the  expira- 
tion of  one  year;  and  the  fact  that  they  did  so  about  seven 
months  after  this  suit  had  been  instituted,  shows  conclusively, 
that  when  they  resorted  to  the  proceedings  complained  of,  they 

1.  Davit  ▼.  DiBon;  8.  0.,  26  Am.  Dec.  690.  3.  Weafkm^  ▼.  Frtlbf. 

5.  Beeo«a  ▼.  Bmmham,  4.  WUhtnpoom  ▼.  Spring;  S.  O.,  82  Am.  Dm. 

6.  McIfuU  ▼.  WUoo9.  6.  Minor  ▼.  XoiMatMrt. 
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liad  no  right  of  action.    The  attachment  was,  in  our  opinion, 
preznatoielj  sued  out,  and  the  action  mnst  be  dismissed. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court 
be  annulled  and  reversed;  and  that  ours  be  in  favor  of  the  de- 
fendant as  in  case  of  a  nonsuit,  with  costs  in  both  courts. 


Fisher  v.  Vosb. 

[8  BOBDMOH,  iS7.] 

The  Fqjho,  by  a  Suitob  in  a  State  Court,  of  a  Pxnnoir  or  Bahx* 
BUFTOT,  nnder  the  act  of  congreBS,  renders  it  the  duty  of  the  state  oourt 
to  suspend  at  once  all  proceedings  for  a  reasonable  time,  in  order  that  the 
assignee  of  the  petitioner,  in  case  he  be  decreed  a  banknxpt,  may  be  snb- 
stitatad  for  him  in  the  action. 

Am  Attaghmbtt  Lien  is  Ovsbbxachxd  by  a  decree  in  bankruptcy  f oonded 
upon  a  petition  filed  before  any  judgment  was  obtained  In  the  atbieh* 

ment  snit;  though  this  was  instituted  before  the  petition  was  filed. 

^^  » 

Tbb  opinion  states  the  case. 

WirUkropf  for  the  plaintifEs.  '  i. 

•  i. 

Edlseyt  contra.  '  '' 

By  Court,  Gablakd,  J.  This  action  "was  commenced  by  an  at- 
tftchment  founded  on  two  bills  of  exchange,  amounting  to  on#T 
thousand  four  hundred  and  twenty-four  dollars  and  twenlj  cents- 
Two  garnishees  were  cited  on  the  eighth  of  February,  1842,  th» 
day  of  instituting  the  suit.  The  plaintiffs  and  defendant  are  resi- 
dents of  Boston,  in  the  state  of  Massachusetts.  On  the  four- 
teenth of  February,  1842,  the  defendant  filed  his  petition  in  the 
district  court  of  the  United  States,  sitting  in  Boston,  praying 
to  be  declared  a  bankrupt;  and,  on  the  eighteenth  of  March, 
the  counsel  appointed  to  represent  him,  filed  an  exception,  stat- 
ing this  fact,  and  concluded  by  pleading  the  surrender  by  the 
defendant  of  his  property  and  his  proceedings  to  be  declared  a 
bankmpt,  as  a  bar  to  this  suit,  and  asking  for  its  dismissal. 
The  fact  of  the  proceedings  in  bankruptcy,  was  admitted  at  the 
trial.  The  court  overruled  the  exception  and  gave  a  judgment 
for  the  phdntifb,  from  which  the  defendant  has  appealed. 

The  question  is,  whether  the  commencement  of  proceedings 
to  obtain  the  benefit  of  the  act  of  congress,  approved  August 
19, 1841,  establishing  a  general  bankrupt  system  throughout  the 
United  States,  operates  as  a  bar  to  proceedings  against  the 
petitioner  by  attachment. 


/ 
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The  constitation  of  the  United  States  authorized  congress  to 
pass  tmiform  laws  on  the  subject  of  bankraptcj.  That  power 
has  been  exercised,  and  the  act  mentioned  is  the  result.  The 
third  section  of  the  act  vests  all  the  property  of  the  bankrupt, 
by  mere  operation  of  law,  in  the  assignee  appointed  by  the 
court,  with  as  ample  a  right  aas  the  bankrupt  himself  had  or 
could  have,  and  proceeds  to  say  that  "all  suits  in  law  or  in 
equily  then  pending,  in  which  the  bankrupt  is  a  party,  may  be 
prosecuted  and  defended  by  such  assignee  to  their  final  condu- 
«ion,  in  the  same  way,  and  with  the  same  effect,  as  they  might 
iiave  been  by  such  bankrupt."  Other  sections  of  the  law  point 
-out  the  duties  of  the  commissioners  as  to  receiying  evidence  of 
the  claims  against  the  bankrupt,  and  of  the  assignee  in  dispos- 
ing of  the  property  and  distributing  its  proceeds.  They  all  go 
to  show  that  the  object  of  the  law  was,  whilst  it  released  the 
•debtor,  to  distribute  the  proceeds  of  the  property  surrendered, 
/as  equitably  and  fairly  as  possible  among  the  creditors,  due  re- 
:gard  being  had  to  the  nature  of  the  different  contracts  and  liens 
;affBcting  it.  This  just  and  legal  right  would  be  entirely  de- 
feated, if  it  were  permitted  to  the  creditors  of  a  bankrupt  to 
pursue  his  debtors  and  their  properly,  wherever  they,  or  it,  may 
be,  and  obtain  a  preference  by  attaching  and  prosecuting  suits, 
irithout  notice  to  the  assignee  or  any  one  interested. 

As  soon  as  the  decree  in  bankruptcy  is  pronounced,  the  bank- 
rupt, in  relation  to  all  actions  for  or  against  him,  except  such 
as  the  statute  prescribes,  is  legally  dead,  and  can  only  be  repre- 
sented by  the  assignee  appointed  by  the  court.  It  is,  therefore, 
clearly  the  duty  of  a  state  court,  as  soon  as  it  has  legal  informa- 
tion of  the  plaintiff  or  defendant  in  a  suit,  having  filed  a  x>eti« 
tion  praying  to  be  declared  a  bankrupt,  to  suspend  any  further 
proceedings  in  the  case,  until  the  assignee  is  legally  made  a 
party.  The  proceedings  in  a  voluntary  bankruptcy,  in  a  con- 
siderable degree  assimilate  themselves  to  our  cessio  bonorum,  or 
voluntary  surrender  of  property;  and  although  the  act  of  con- 
gress, unlike  our  law,  does  not  provide  for  a  cumulation  of  all 
actions  to  which  the  bankrupt  is  a  party,  in  the  court  where  the 
proceedings  in  bankruptcy  may  be  commenced,  still  we  must 
bear  in  mind  the  great  object  of  the  law,  and  not  permit  one 
creditor  to  get  an  undue  preference  over  another.  This  ques- 
tion, it  is  stated,  has  been  before  the  circuit  court  of  the  United 
States  in  Massachusetts,  and  the  reported  observations  of  Judge 
Story  so  fully  meet  our  views  as  to  render  it  unneoeasaiy  to  do 
caore  than  repeat  them. 
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"By  the  bankrupt  act  of  1841,"  says  Judge  Story,  "the  dis- 
trict courts  of  the  United  States  are  possessed  of  the  full  juris- 
diction of  courts  of  equity  over  the  whole  subject-matters  which 
may  arise  in  bankruptcy. 

"By  the  common  law,  liens  exist  only  in  cases  where  the 
party  entitled  to  them  has  the  possession  of  the  goods,  either 
actual  or  constmctiYe;  but  in  the  maritime  law  they  are  recog^ 
nized  independently  of  possession,  and  so  in  equity  jurispru- 
dence. But  a  Uen  in  equity  is  not  a  property  in  the  thing  itself, 
nor  does  it  constitute  a  right  of  action  for  the  thing. 

"An  attachment  on  mesne  process  does  not  come  up  to  the 
exact  definition  or  meaning  of  a  lien,  either  in  the  general  sense 
of  the  common  law,  or  in  that  of  the  maritime  law,  or  in  that  of 
equity  jurispradenoe.  At  most  it  is  no  more  than  a  contingent, 
conditional  security  to  satisfy  the  judgment  of  the  creditor,  if 
he  ever  obtains  one. 

"A  foreign  attachment,  like  a  common  attachment  on  mesne 
process,  is  a  remedy  directiy  given  and  regulated  by  law  to  en- 
able a  creditor  to  obtain  satis&ction  of  his  debt,  and  like  every 
other  remedy ,  is  liable  to  be  defeated  by  any  act  that  bars  or  takes 
away  the  remedy  or  right  to  judgment  under  it. 

"  In  case  of  attachment  of  the  property  of  a  bankrupt,  on 
mesne  process,  before  the  proceedings  in  bankruptcy  are  insti- 
tuted, if  he  obtains  a  discharge  before  any  judgment  is  rendered 
in  such  suit,  such  discharge  is  pleadable  as  a  bar  to  that  very 
suit,  and  will  prevent  the  attaching  creditor  from  completing  his 
attachment  by  a  judgment. 

"  By  a  decree  of  bankruptcy,  all  the  property  and  rights  of 
property  of  the  bankrupt  are  divested  out  of  him  and  vested  in 
the  assignee,  as  soon  as  one  is  appointed,  and  such  decree  relates 
back  to  the  time  of  petition;  consequentiy,  pending  the  proceed- 
ings in  bankruptcy,  before  or  after  the  decree,  an  attaching  cred- 
itor will  not  be  permitted  to  go  on  with  his  suit  against  the 
bankropt,  and  proceed  to  trial  and  judgment,  because  there  can 
he  no  party  defendant  properly  before  the  court. 

"  If  an  attaching  creditor,  with  a  knowledge  of  the  fact  that 
the  proceedings  in  bankruptcy  have  been  instituted,  should,  nev- 
ertheless, proceed  in  his  suit  to  get  a  judgment  against  the 
hankrupt  before  an  assignee  is  appointed,  it  would  be  a  fraud 
upon  the  law;  and  if  such  creditor  should  obtain  satisfaction  of 
his  judgment,  it  seems  that  he  would  not  be  allowed  to  hold  the 
money. 
"  No  attaching  creditor,  by  a  mere  race  of  diligence,  while  the 
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bankrupt  proceedings  are  in  progrees,  wilLbe  permitted  to  oyer- 
'itech, and  defeat  the  just  rights  olf  other  creditors,  or  the  ri^ht 
of  the^nkrupt,  if  entitled  to  a  discharge,  to  plead  the  same  in 
bar  of  a  judgment  in  such  suit.  In  such  a  case  the  court  will  en- 
join a  creditor  from  proceeding  further  in  his  suit  than  is  neces- 
sary to  protect  his  ulterior  rights,  and  will  allow  the  writ  and 
proceedings  of  the  attaching  creditor  to  be  entered  in  the  proper 
court,  and  to  be  continued,  if  the  creditor  eledp  1h  to  do,  until 
the  discharge  of  the  bankrupt  is  obtained;  but  not  to  proceed  in 
the  mean  time  to  trial  or  judgment.  A.,  by  a  writ  of  attach- 
ment from  the  state  court,  attached  the  goods  of  B.;  soon  after- 
wards B.  petitioned  for  the  benefit  of  the  bankrupt  act;  and 
then,  fearing  that  A.  might  proceed  to  get  judgment,  before  he 
could  be  declared  a  bankrupt,  and  obtain  a  certificate  of  dis- 
.  charge,  and  levy  his  execution  upon  the  goods  attached,  B.  ap- 
plied to  the  district  court  for  an  order  to  stay  further  proceed 
ings  by  A.  in  the  suit,  and  for  other  relief. 

''It  was  held  that  the  district  court  had  authority  to  control 
the  proceedings  of  A.  in  the  suit;  that  A.  might  be  permitted  to 
enter  his  action,  and  continue  it;  but  that  he  had  no  right  dur- 
ing the  proceedings  in  bankruptcy,  to  proceed  to  a  trial  and 
judgment  in  the  suit." 

The  counsel  for  the  plaintiffs  insists  upon  their  right  to  pro- 
ceed with  the  case,  because,  he  alleges,  they  have  obtained  a 
lien  or  preference,  which  entitles  them  to  be  paid  out  of  the 
funds  attached.  There  might  be  some  force  in  this  argument  if 
the  defendant  had  not  become  insolvent  before  the  judgment; 
but  that  fact  materially  changes  the  case.  Had  the  plaintiflh 
gone  on  in  the  ordinary  mode,  and  obtained  a  judgment  against 
tbe  defendant,  they  would  have  been  entitled  to  a  preference  in 
being  paid  by  the  garnishee,  as  they  would  have  had  a  judgment 
against  him;  but  as  no  such  judgment  was  obtained,  and  the 
debtor  has  become  insolyent,  it  has  been  long  settled  by  this 
court  that  no  privilege  is  created:  12  Mart.  82.' 

It  is  further  said,  it  may  turn  out  that  that  the  application  of 
Uie  defendant  to  become  a  bankrupt  will  be  rejected,  and  that 
it  would  be  highly  injurious  to  the  plaintiffs  to  have  their  action 
dismissed,  or  their  proceedings  arrested.  This  may  be  true; 
and  as  there  is  no  evidence,  in  this  case,  that  a  decree  in  bank* 
ruptcy  has  ever  been  rendered,  we  think  the  proceedings  should 
only  have  been  suspended,  for  a  reasonable  time,  to  enable  the 
party  to  file  the  decree,  when  it  would  be  the  duty  of  the  plaint- 

1.  Bcmna  r.  CrtdUwn. 
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iffs  to  make  the  assignee  a  party,  upon  whose  appearance  the 
tegal  rigfhts  of  the  parties  might  be  settled. 

We  can  not  imagine  any  step  likely  to  produce  more  confusion, 
than  permitting  a  course  like  the  present  to  be  pursued.  The 
creditors  and  debtor  both  reside  in  the  same  city.  The  former 
fin<lmg  the  latter  on-  the  eve  of  bankruptcy,  dispatch  the  evi- 
dence  of  their  debt  to  a  distant  state,  where  the  debtor  has  prop- 
erty; sae  out  an  attachment,  and  claim  an  exemption  from  the 
proceedings  in  bankruptcy,  which  are  pending  at  their  own  door. 
The  bankrupt  law  would  be  anything  but  uniform,  if  such  pro- 
ceedings were  tolerated.  We  think  the  district  judge  erred  in 
not  sustaining  the  defendant's  exception,  in  part;  and  in  pro* 
ceeding  to  give  judgment  in  faTor  of  the  plaintiffs. 

The  judgment  of  the  district  court,  is,  therefore,  reversed,  and 
the  cause  remanded,  with  directions  to  the  judge  to  suspend  pro- 
ceedings in  it  until  the  decree  in  bankruptcy,  if  one  has  or  shall 
be  obtained,  be  filed;  and  upon  the  production  of  it,  and  on  the 
assignee  being  made  a  party;  to  proceed  according  to  law  and 
the  principles  herein  expressed;  the  appellees  paying  the  costs 
of  this  appeal. 

An  Applioatioo  f dr  a  rehiring  was  alterwanls  filed,  bat  wm  denied. 
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FlKNUr  OV  OWVSBSIIIP  OS  A  PBOBIOUnOK  FOB  liABOnrT  will  bo  Bttdo  OBl 

bj  ahofwing  that  the  person  alleged  to  be  the  owner  had  a  apMlal  prap- 
«rty,  or  that  he  held  the  article  to  do  aome  act  apon  it^  or  for  the  puzfe 
poae  of  conveyance,  or  in  tmak 

A  P&noNXB  IB  OunoT  of  Teut  at  Axx  Tdum  while  he  vetaina  poaaea- 
akai  of  *ho  atolen  oooda.  and  mav  be  minlahed  under  tiie  roiriood  atatstaa 
lor  gooda  atiU  retidned  by  him  Uiongh  atolen  prior  thereto^ 

A  Bill  of  Ezoxftion8  oak  Bbino  up  oklt  Ebbobs  in  the  opinion,  dino- 
tion,  or  judgment  of  the  coart;  irregolaritiea  in  the  proceedinga,  or  errofa 
of  the  jury,  can  not  be  reached  thereby,  except  through  aome  mliQg  of 
the  court 

iHDxaniEMT  for  the  larceny  "  of  the  goods,  chattels,  bool^^ 
property  of  one  Zabdiel  Hjde»  then  and  theie  in  the  possession 
of  William  Hyde."   Verdict  of  guilty.    The  prisoner  excepted. 
The  points  inyolved  appear  from  the  opinion. 

jP.  0.  J.  Smiih  and  8.  Feasenden^  tor  the  prisoner. 

Bridges,  attorney  general^  contra. 

By  Court,  Sheflet,  J.  The  first  question  presented  is,  whether 
the  proof  of  properly  was  sii£Bcient.  It  is  contended,  that  the 
testimony  disdoses  an  arrangement  by  which  Zabdiel  Hyde 
should  be  the  ostensible  owner  and  should  hold  the  property  for 
the  benefit  of  William  Hyde.  If  the  purchases  were  made  in  the 
name  of  the  former  and  held  avowedly  for  the  benefit  of  the 
latter,  a  trespasser  could  not  be  permitted  to  impugn  the  ar- 
rangement or  question  its  propriety.    Proof  that  the  person 
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alleged  to  be  the  owner  had  a  special  property,  or  that  he  held 
it  to  do  some  act  upon  it,  or  for  the  purpose  of  conveyanoe,  or 
in  trust  for  the  benefit  of  another,  would  be  sufficient  to  sup- 
port the  allegation  in  the  indictment:  2  East's  P;  C.  654; 
Wymef^s  Case,  4  Car.  &  P.  391;  Bex  v.  BauUon,  6  Id.  637. 

The  second  question  for  consideration  is,  whether  the  pris- 
oner can  be  considered  as  committing  the  crime  since  the  revised 
statutes  took  efiEeot,  in  respect  to  those  articles  which  he  had 
stolen  before,  and  retained  in  his  possession  since  that  time. 
The  doctrine  of  the  common  law  is,  that  the  legal  possession  of 
goods  stolen  continues  in  the  owner,  and  eyexy  moment's  con- 
tinuance of  the  trespass  and  felony  amounts  in  legal  considera- 
tion to  a  new  caption  and  asportation.  It  is  upon  this  principle, 
that  a  person  stealing  goods  in  one  county  and  canying  them 
into  other  counties  is  considered  as  guilty  of  the  crime,  and 
may  be  indicted  and  convicted  in  any  county,  where  he  has 
carried  them:  1  Hale,  607;  Hawk.,  b.  1,  c.  83,  sec.  52;  2  Easf  s 
P.  0.  771.  And  this  rule  has  been  applied,  when  the  goods 
bave  been  altered  in  their  character  before  carried  from  one 
county  to  another.  But  in  such  a  case  the  indictment  should 
describe  the  goods  in  their  altered  and  not  in  their  original  state : 
2  Buss.  174.  This  rule  of  the  common  law  determines,  that  the 
prisoner  was  guilty  of  theft  at  all  times,  while  he  retained  the 
possession  of  the  stolen  goods,  as  weU  before  as  since  the  re- 
rision  of  the  statutes.  The  person  in  such  cases  is  not  consid- 
ered as  guilty  of  more  than  one  ofiEense,and  an  acquittal  or  con- 
riction  in  one  county  or  at  one  period  would  be  a  bar  in  other 
counties  and  at  other  periods. 

The  third  question  relates  to  the  finding  of  a  general  verdict 
of  goilty,  under  instructions  that  there  was  not  sufficient  evi- 
dence of  property  as  alleged,  to  enable  the  juiy  to  find  the 
prisoner  guilty  of  stealing  certain  books  named.  By  the  revised 
statutes,  it  is  provided,  that ''  any  person  convicted  of  an  ofiEense 
in  the  district  court,  may  allege  exceptions  to  any  opinion,  di- 
rection, or  judgment  of  said  court."  In  this  case  the  court  does 
not  appear  to  have  passed  any  judgment,  and  the  instructions 
on  this  point  were  favorable  to  the  prisoner.  The  bill  of  ex- 
ceptions states,  that  "  to  the  foregoing  rulings  and  directions  of 
the  court  the  defendant  excepts  as  being  against  the  weight  of 
eridence  and  against  law,  and  here,  in  court,  and  before  sen- 
tence passed,  prays  that  the  said  exceptions  may  be  allowed  and 
that  said  verdict  may  be  set  aside  as  erroneous  and  unjust.  And 
■aid  defendant  also  alleges  against  and  excepts  to  said  verdict 
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as  being  against  law  and  against  eyidence,  and  withoat  eTidence 
and  against  the  instructions  of  the  court."  It  does  not  appear, 
however,  that  any  motion  was  made  in  the  district  court  to  aet 
aside  the  verdict  for  any  of  these  causes,  or  that  the  court  ex- 
pressed any  opinion  respecting  the  finding  of  the  jury.  A  bill 
of  exceptions  under  the  provisions  of  the  statute,  can  not  pre- 
sent legally  to  this  court,  or  call  upon  it  to  decide  upon  any 
other  matter  than  the  opinion,  direction,  or  judgment  of  the 
district  court.  Any  irregularities  in  the  proceedings,  or  errors 
of  the  jury,  are  not  and  can  not  be  legally  presented,  except 
through  some  opinion,  direction,  or  judgment  of  the  district 
court  upon  them  and  on  a  matter  not  submitted  to  its  discre- 
tion. Whether  the  prisoner  should  be  entitled  to  a  new  trial 
for  any  error  committed  by  the  jury,  or  whether  such  error,  if 
any,  may  not  be  cured  by  entering  a  nolle  prosequi,  as  has  been 
proposed  by  the  attorney  general,  are  questions  not  legally  pre- 
sented to  the  consideration  of  this  court. 
Exceptions  overruled  and  case  remanded  to  the  district  court 

iNDiCTBfENT  FOB  Labgbnt  of  goods  from  A  ooostable  may  lay  the  tnupeity 
in  the  officer:  Palmer  v.  PeopUt  25  Am.  Dec  551.  And  a  ohaE:ga  of  larceny 
may  be  sustained  by  showin^^  the  stolen  property  to  have  been  in  the  oqb> 
etmctive  possession  of  the  owner:  Lawrence  v.  SUaie,  34  Id.  644;  Siate  t. 
Shitler,  28  CaL  493,  citing  the  principal  case. 

Laboent  GoNmruBS  dubino  thb  Bbtbittzon  of  PoesnsioK  by  the  thief: 
StaU  V.  8eay,  20  Am.  Dec  66;  SUUe  v.  EUU,  8  Id.  175;  SttUe  ▼.  Brwm,  1  Id. 
648. 

Ebbobs  of  Jitby  can  not  be  Cobbxctbd  on  a  Bill  of  Ezoeptions:  Sid' 
wea  Y.  EvaiM,  21  Am.  Dec  387. 


Fbenoh  v.  Bbunswiok. 

[91  MAZn.  29.] 

Obstbuctt^o  Highway— Thb  Bubden  of  Pbovino  Dub  Cabb  in  an  aotioB 
against  a  town  for  damages  arising  from  the  obetmction  of  a  highway, 
is  upon  the  plaintiff,  yet  it  may  be  inferred  from  cireomstanoes. 

Pbovino  Notice  to  Town  of  the  Obstbuction,  where  the  statute  reqnirss 
*' reasonable  notice,**  may  be  done  without  proof  of  notice  to  the  town  in 
its  corporate  capacity,  or  to  a  majority  of  the  inhabitants,  or  even  to  an 
officer  of  the  town;  it  will  be  sufficient  that  sereral  of  the  townspeople 
were  engaged  in  erecting  the  obstruction,  one  of  whom  at  least  was  a  man 
of  properly. 

Tbbspabb  on  the  case  for  an  injuxy  sostained  by  plaintiff  in 
the  eyening,  by  reason  of  a  rope  extended  across  a  paUic  road 
an  Brunswick.    Several  of  the  inhabitants  had  united  to  prevent 
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certain  logs  from  floating  down  stream  by  fastening  them  to  a 
tree  on  the  other  side  of  the  road  by  means  of  the  rojM.  Caaa 
snbmitted  on  an  agreed  statement. 

MUcheU,  for  the  plaintiff. 

EoereU,  contra. 

Bj  Court,  Whttman,  C.  J.  Two  questions  are  raised  in  this 
case  for  the  consideration  of  the  court.  The  first  is,  was  the 
plaintiff,  at  the  time  of  the  misfortune  complained  of,  exercis- 
ing due  care  and  precaution;  and,  secondly,  had  the  defendants 
such  notice  of  the  obstruction  as  to  render  them  culpable  and 
responsible  for  the  damage  sustained  by  the  plaintiff.  These  the 
parties  have  seen  fit  to  refer  to  the  decision  of  the  court,  instead 
of  the  jury.  The  facts  agreed  upon,  and  reported  by  the  judge, 
as  developed  at  the  trial,  are  supposed  to  leave  nothing  for  the 
decision  of  the  court,  but  questions  of  law  arising  thereon. 

As  to  the  question  of  due  precaution,  it  appears  that  the 
plaintiff  was  riding  on  horseback  in  a  public  highway,  where  no 
obstruction,  of  the  novel  kind  complained  of,  was  to  have  been 
apprehended.  He,  therefore,  could  not,  reasonably,  have  been 
expected  to  have  been  upon  the  lookout  for  it.  The  accident 
occnrred  in  the  twilight  of  the  evening;  when  it  might  well  hap- 
pen that  the  view  of  such  an  obstruction  would,  ordinarily,  be 
obscured;  and  to  one  not  previously  put  upon  his  guard,  would 
not  be  discernible.  Although  the  burden  of  proof  of  due  care 
is  upon  the  plaintiff,  yet  it  may  be  inferred  from  circumstances; 
and  we  Onnk  that  what  appears  in  this  case  will  weU  warrant 
the  conclusion,  that  the  plaintiff  was,  upon  that  occasion,  in  the 
exercise  of  due  care. 

To  decide  what  shaU  constitute  reasonable  notice  is,  in  many 
cases,  attended  with  difficulty.  The  words  **  reasonable  notice" 
aie  undefined  in  the  statute.  Eveiy  case  will  present  its  peculiar 
circumstances,  so  that  a  decision  in  one  wUl  seldom  furnish  a 
precedent  for  another.  It  is  not  considered  necessary  to  prove 
notice  to  the  town  in  its  corporate  capacity,  as  the  language  of  the 
statute,  taken  literally,  would  seem  to  import:  nor  is  it  necessaiy 
that  the  majority  of  the  inhabitants  should  have  had  notice;  nor 
is  it  even  necessary  to  bring  home  the  knowledge  to  any  officer 
of  the  town.  It  has  sometimes  been  considered,  if  it  be  proved 
that  some  principal  inhabitant  had  notice,  it  would  be  sufficient: 
Lobdeii  V.  New  Bedford,  1  Mass.  153.  Here  again  the  rule  would 
be  indefinite.  Who  are  to  be  taken  and  deemed  to  be  the  prin- 
cipal inhabitants  ? 
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In  Springer  v.  Bowdoinham,  7  Greenl.  442,  one  of  the  inhab* 
itants  of  the  town,  two  hours  before  sunset,  had  so  placed  a 
stick  of  timber,  that  one  end  of  it  was  an  obstruction  in  the 
highway,  and  it  was  passed  there  by  several  others  of  the  inhab- 
itants of  the  town.  It  is  not  said  whether  they,  or  either  or  any 
of  them,  were  principal  inhabitants  or  not.  The  same  evening, 
the  plaintiff  in  that  action  was  passing  the  place  and  was  over- 
turned in  his  carriage,  and  sustained  an  injury.  No  officer  of 
the  town  had  notice  of  the  obstraction  till  the  next  morning;  yet 
the  defendants  were  held  liaUe. 

In  the  case  here,  numbers  of  the  inhabitants  of  Brunswick 
were  concerned  in  placing  the  obstruction  across  the  highway. 
Who  they  all  were  does  not  certainly  appear.     Some  were 
ininors.    One  Eaton,  was  so  poor,  that,  when  taxed,  his  taxes 
were  abated;  one  Wright,  paid  only  a  poll-tax,  and  resided  in 
Brunswick  but  one  year;  and  one  Forsaith,  was  one  of  the  own- 
ers of  the  timber,  which  they  were  attempting  to  secure;  and 
saw  Eaton  in  the  act  of  fastening  the  rope  to  the  tree,  whereby 
the  obstruction  was  created;  and  as  he  testifies,  told  Eaton  not 
to  fasten  it  there,  and  that  Eaton  replied  he  was  only  going  to 
take  in  the  slack.    Eaton  testified  that  Forsaith,  who  was  pass- 
ing that  way  at  the  time,  took  hold  of  the  rope  to  assist  in  ^Aw- 
ing in  the  raft,  and  told  him  it  would  not  do  to  make  the  rope 
fast  to  the  tree,  as  people  were  passing;  and  chazged  him  to  stay 
hj  it,  and  see  that  no  one  came  along;  that  the  rope  was  tied  to 
the  tree  at  that  time;  but  could  not  say  that  Forsaith  knew  it. 
Here  it  is  natural  that  we  should  inquire,  if  he,  Forsaith,  did 
.  not  know  that  the  rope  was  fastened  to  the  tree,  why  he  should 
have  directed  Eaton  to  stay  by  it;  and  give  as  a  reason,  why 
he  should  do  so,  that  people  were  passing.     Hia  intention  must 
have  been  that  Eaton  should  take  care  to  warn  those  who  were 
approaching,  of  the  obstruction;  or  to  remove  it,  so  that  they 
might  pass;  and,  if  he  had  done  either,  the  injury  to  the  plaintiff 
would  have  been  prevented.    But  Eaton  did  not  stay  by  it:  he 
left  it,  as  he  says,  for  a  short  space;  and  in  his  absence  the 
injury  occurred.     It  is  not  questioned  but  Forsaith  was  a  rnt^r\ 
of  substance.    Whether  others,  who  were  aiding  in  hauling  in 
the  raft  and  fastening  the  rope,  were  so  or  not,  does  not  appear. 
These  fact&  can  scarcely  be  deemed  less  cogent,  as  evidence  of 
notice,  than  ^hose  in  Springer  v.  Jiowdoinham.    For  aught  that 
appears,  thp  individuals,  who  had  notice  in  this  case  of  the  ob- 
struction, were  equal  in  substance  and  respectability  with  those 
^-bo  n>if(bi  have  had  notice  in  that;  and  it  might  have  been 
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removed,  as  it  would  seem,  with  about  the  same  expedition  and 
ffidliiy  in  the  one  case  as  in  the  other.  If  the  case  of  Springer 
y.  Bowdoinham  is  to  be  regarded  as  a  precedent,  obligatoiy 
upon  the  court,  although  it  may  seem  to  go  to  the  extreme  verge 
of  the  law,  it  must  have  a  controlling  influence  upon  our  de- 
cision. Eaton's  desertion  of  his  post,  but  for  which  the  acci- 
dent might  have  been  prevented,  was  culpable  negligence;  and 
under  the  circumstances  of  this  case,  we  think,  was  imputable 
to  the  defendants,  and  thej  must  answer  for  the  consequences. 
A  default  may  be  entered. 

Town's  Liabiutt  tor  Dbtect  in  Hiohwat:  See  Mower  v.  L^ee$ter,  6  Am. 
Dea  63;  Ooddard,  PetUianer,  28  Id.  259,  and  note;  and  for  injuries  oaiued  by 
obstmctions  placed  in  a  road  by  individuals,  see  Sfntno  v.  AdamSt  56  Haas. 
(lChish.)447;  Barber  v.  Boxbury,  93  Id.  (11  Allen>  820,  dting  the  prindpal 


Blanohabd  v.  Dteb 

[91 M  Ann,  111.1 

All  thx  Parties  Jointlt  Insurbd  in  a  policy  of  insurance  sboold  Join  in 
an  action  to  recover  for  a  loss. 

Assumpsit  on  a  policy  of  insurance  by  one  of  four  joint 
owners  in  whose  joint  names  the  insurance  had  been  effected. 
Nonsuit  directed  for  non-joinder.    Plaintiff  excepted. 

Fesaenden  and  DebUria^  for  the  plaintiff!. 

Preble^  contra. 

By  Court,  TEifiinET,  J.  This  policy  in  its  terms  is  to  the 
plaintiff  and  others  interested  jointly,  and  not  severally.  All 
who  were  to  be  benefited  by  it  were,  at  its  date,  owners  of  the 
vessel  and  so  contained  till  the  commencement  of  the  action. 
There  is  no  dispute  that  a  loss  has  hapx)ened  and  a  consequent 
liability  upon  the  underwriters ;  the  parties  stand  here  at  this  time 
in  the  same  position,  in  which  they  would  be  placed  under  an  in- 
strument having  no  condition.  If  the  same  principles  apply 
alike  to  this  and  ordinary  contracts,  the  action  can  not  be  main- 
taiujed  in  the  name  of  one  only  of  the  assured.  Numerous  cases 
have  been  cited  by  the  plaintiff's  counsel^  in  order  to  show  that 
actions  upon  policies  of  insurance  are  exceptions  to  the  general 
^  role  in  this  respect^  but  we  do  not  perceive  an  analogy  between 
those  cases  and  the  one  at  bar.  It  is  true,  policing  are  informal 
contracts  and  are  to  be  liberally  construed,  but  we  can  not  be- 
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lieve  that  established  rules  are  to  be  broken  down  unless  reason 
and  necessity  justify  it.     Nothing  is  here  presented,  which 
shows  a  severance  of  the  contract  in  any  manner,  and  it  is  not 
pretended,  that  any  change  has  taken  place  in  the  interests  of 
the  assured,  since  the  policy  was  made;  neither  is  it  insisted 
that  a  joint  action  could  not  be  maintained.     The  policy  does 
not  purport  to  be  to  the  plaintiff  or  any  other  as  agent  of  the 
owners,  but  it  runs  to  all,  each  being  expressly  named.     In  the 
case  of  Wood  v.  Ward,  13  Mass.  544,  which  is  relied  upon  by 
the  plaintiff's  counsel,  the  policy  was  to  the  plaintLffs,  for 
whom  it  might  concern.   It  was  insisted  that  as  Saunders'  inter- 
est in  the  vessel  was  insured  in  the  same  policy,  he  should  have 
been  joined  with  the  plaintiff  in  order  to  maintain  the  action. 
The  court,  however,  not  taking  the  ground,  contended  for  here 
by  the  plaintiffs,  that  the  action  could  be  maintained  in  the 
name  of  one,  when  others  were  jointly  insured  by  the  policy,  de- 
cided in  favor  of  the  plaintiff  on  account  of  the  peculiar  lan- 
guage used  in  the  instrument,  and  say:  ''  The  plaintiff  caused 
the  insurance  for  whom  it  might  concern,  and  the  interest  of 
Saunders  was  known  at  the  time  to  the  underwriters.    It  is  in 
conf ormily  with  the  contract,  that  the  plaintiff  should  Tnainfa^ir 
the  action  in  his  own  name,  and  it  is  agreeable  to  usage,  that  he 
should  do  so  in  policies  in  this  form."    The  parties  only  can 
maintain  an  action  on  a  policy  of  insurance,  except  when  the 
same  is  assigned  by  consent  of  the  underwriters :  Carrol  v.  Boston 
Ins.  Co,y  8  Mass.  515.    When  assigned  by  the  oonsent  of  the 
underwriters,  the  assignees  thereby  become  parties.    And  sinoe 
it  has  been  usual  to  omit  the  words  once  used  which  made  the 
policy  available  to  all  for  whom  it  had  been  made,  the  recovery 
can  be  only  for  the  interest  which  the  pariy,  named  as  the  in- 
sured, had  at  the  time:  Pearson  v.  Lord,  6  Mass.  81.    An  agent 
may  maintain  an  action  in  his  own  name,  if  interested  as  a 
policy  broker,  for  his  principals,  although  the  principal  or 
agent  may  also  sue:  1  Chitty's  PI.  5.     If  one  named  in  a  policy 
have  no  interest,  he  can  not  join  in  the  action,  but  if  he  have  an 
interest  his  name  should  be  used:  Mdrsh  v.  Bobinson,  4  Esp.  98; 
Gardner  v.  Bedford  Ins.  Co.,  17  Mass.  613.    But  we  find  no  case 
where  the  general  principle,  that  the  suit  shall  be  between  the 
parties  to  Uie  contract,  according  to  its  terms,  when  all  are  in- 
terested, and  there  has  been  no  sevexance,  so  essential  to  pre- 
vent litigation,  has  been  violated. 
The  nonsuit  is  confirmed. 
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Paine  v. 

[21  MAzn,  138.] 
AaXNT^S  AUTBORITT  TO  EZECUTX  SEALED  InSTBUMXKT  CAN  NOT  BE  SHOWH 

by  proof  of  parol  acknowledgment  of  the  principal  that  a  sealed  author- 
ity had  been  given. 

Debt.  The  opinion  states  the  case.  Verdict  for  the  plaintiff* 
subject  to  the  opinion  of  the  court. 

N.  D.  Appleton,  for  the  plaintiff. 

J.  Shepleyy  c&nJtra, 

By  Court,  Whitscan,  C.  J.  The  bond  declared  upon  in  this  case 
purports  to  have  been  executed  bj  Jonathan  Tucker  in  person, 
and  by  Thomas  J.  Goodwin,  by  Amos  G.  Goodwin.  The  de- 
fendants having  pleaded  non  est  factum,  objected  to  the  intro- 
duction of  the  bond  to  the  jury,  till  the  authority  of  Amos  G. 
Goodwin,  to  execute  it  in  behalf  of  Thomas  J.  Goodwin,  was 
proved.  No  power  of  attorney  was  produced  for  the  purpose; 
nor  did  it  appear  that  any  effort  had  been  made  to  discover  or 
obtain  one,  with  a  view  to  its  production  on  the  trial;  nor  did 
it  appear,  that  any  person  had  ever  seen  or  witnessed  one. 

The  judge,  who  presided  at  the  trial,  admitted  evidence  to 
the  following  effect,  viz.,  that  said  Thomas,  at  the  time  when 
the  bond  was  executed,  was  absent;  but  that  he  had  since  said, 
on  being  shown  a  bond,  resembling  the  one  in  suit,  that  he  ad- 
mitted it  to  be  good;  and  that  he  admitted  the  signature;  and 
said,  Amos  did  it  for  him.  And  again,  speaking  of  the  bond  in 
suit,  that  Amos  signed  it  as  his  agent  or  attorney,  and  for  him; 
and  that  he  had  authority  so  to  sign  it.  Upon  this  evidence  the 
bond  was  permitted  to  be  read  to  the  jury,  as  the  bond  of  said 
Thomas. 

The  verdict  having  been  returned  for  the  plaintiff  is,  accord- 
ing to  the  report  of  the  judge,  to  be  set  aside,  and  a  new  trial 
granted,  if  the  foregoing  procedure  was  irregular,  and  unwar- 
ranted by  the  rules  of  law.  In  Stetson  v.  Patten  etal.,2  Greenl. 
358  [11  Am.  Dec.  Ill],  Mr.  Chief  Justice  Mellen,  in  delivering 
the  opinion  of  the  court,  remarked,  '*  that  no  authority  need  be 
cited  to  show,  that  when  an  instrument  under  seal  is  executed 
by  attorney,  the  attorney  must  be  authorized  by  deed,  under  the 
hand  and  seal  of  the  principal."  It  appeared  in  that  case,  that  the 
indenture  then  in  question,  had  been  executed  by  the  plaintiff's 
brother,  acting  as  his  attorney;  he  being,  at  the  time,  absent 
from  the  state;  and  that  he  received  it  from  the  hands  of  his 
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brother;  and  three  years  afterwards,  reoeived  a  payment  in  part 
fulfillment  of  the  stipulations  contained  in  it,  on  Hie  part  of  the 
defendants;  and  indorsed  the  same  on  the  indenture.  The  chief 
justice,  thereupon,  f  urthto  remarked, ''  that  with  respect  to  these 
facts,  they  can  not  amount  to  anything  more  than  a  sanction 
and  ratification,  made  by  parol;  and  such  ratification  could  not 
be  more  availing  than  a  parol  authority,  given  before  the  instru- 
ment was  signed,  which  we  have  seen  is  of  no  importance." 

In  Hanford  v.  McNair,  9  Wend.  54,  Mr.  Justice  Sutherland, 
in  delivering  the  opinion  of  the  court,  in  reference  to  a  similar 
point,  says:  "I  do  not  perceive  how  the  circumstance,  that  a 
counterpart  of  the  agreement,  executed  in  the  same  manner  as  the 
original,  was  delivered  to  McNair,  and  received  by  him,  without 
objection,  avoids  the  difiicully.  It  is  but  a  subsequent  acknowl- 
edgment or  ratification  of  the  deed."  And  in  Blood  v.  Ooodricli, 
Id.  68  [24  Am.  Dec.  121],  Mr.  Chief  Justice  Savage  says,  to 
make  it  the  deed  of  Goodrich  and  Champion,  "  it  must  be  shown 
that  Kingsbury  had  authority  to  act  for  them;  and  as  he  pro- 
fesses to  act  by  deed,  an  authority  from  them,  under  their  saEds, 
is  indispensable."  The  chief  justice  goes  on  to  remark,  snbee- 
quently,  in  a  manner  seemingly  scarcely  reconcilable  with  hia 
postulcUum,  and  says,  ''  but  I  should  be  unwilling  to  say  that  a 
subsequent  written  acknowledgment,  accompanied  by  acts  rec- 
ognizing ^he  deed  as  the  deed  of  him,  whose  name  had  been 
used,  wtki^  not  proper  evidence  to  be  submitted  to  the  jury.'' 
And  if  there  were  such  written  acknowledgment,  he  still  seems 
to  conclude  that  it  was  incumbent  on  the  plaintiffs  to  have  given 
written  notice  to  the  defendants,  to  produce  the  power  of  attor- 
ney; and  that,  upon  its  non-production,  secondaiy  evidence, 
written  as  it  would  seem,  might  be  given  of  its  existence  and 
contents. 

The  same  case  came  before  the  court  again:  12  Wend.  625 
[27  Am.  Dec.  152].  The  chief  justice  then  proceeded  to  ex* 
amine  the  subject  anew;  and  came  to  the  conclusion,  as  it  would 
seem,  that  any  parol  acknowledgment,  that  the  instrument  had 
been  duly  executed,  might  be  submitted  to  the  jury.  And  in 
reference  to  SteigliU  v.  EdgenUm,^  1  Holt's  N.  P.  141,  he  holds 
the  following  language:  "  The  chief  justice  (Gibbs)  no  doubt  in- 
tended to  say,  that  no  subsequent  acknowledgment  by  parol 
could  supersede  the  necessity  of  an  authority  under  seal,  by 
virtue  of  which  the  deed  was  executed;  but  he  does  not  say,  nor 
did  he  intend  to  say,  that  a  parol  acknowledgment,  by  the  party, 
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of  the  existenoe  of  an  aaihority  under  seal,  oould  not  be  admii* 
ted/'  The  language  of  Mr.  Chief  Justice  Gibbs,  "was  used  in 
reference  to  a  proposition  to  proTe,  that  one  partner,  who  did 
not  execute  an  agreement  purporting  to  be  executed  by  his  part- 
ner for  him,  had  acknowledged  its  execution,  and  is  as  follows: 
"  The  authority  to  execute  must  be  by  deed.  If  one  partner, 
who  did  not  execute,  acknowledge  that  he  gave  an  authority,  I 
must  presume,  that  it  was  a  legal  authority,  and  that  must  be 
under  seal,  and  produced.  One  man  can  not  authorize  another 
to  execute  a  deed  for  him,  but  by  deed."  To  me  it  is  not  readily 
perceivable,  that  the  chief  justice  did  not  mean  to  say,  that  an 
acknowledgment,  by  the  party,  of  the  existence  of  an  authority 
under  seal,  could  not  be  admittted.  He  certainly  says,  if  it  be 
under  seal,  it  must  be  produced.  Does  not  this  imply,  that  an 
acknowledgment  by  the  party,  of  its  existence,  would  not  be 
sufficient?  He  is  certainly  Toiy  explicit,  that  no  acknowledg- 
ment of  the  party,  sought  to  be  charged,  that  the  instrument 
had  been  duly  executed,  would  be  sufficient.  And  can  it  be 
that  he  meant,  neyertheless,  to  admit  that  a  party's  acknowledg- 
ment, that  it  had  been  executed  under  the  authority  of  a  suffi- 
cient power  of  attorney,  would  be  admissible?  ^s  language 
is,  fiurther,  that  ''no  subsequent  acknowledgment  will  do." 
How  this  can  be  understood  otherwise,  than  as  a  peremptory 
n^;ation  of  the  validity  of  an  admission  to  either  point,  is  not 
obvious,  to  say  the  least  of  it. 

The  doctrine,  at  the  former  decision  of  the  case  of  Blood  v. 
Ooodrich  e<  a2.,  as  laid  down  by  the  court,  can  hardly  be  regarded 
as  otherwise,  than  as  a  relaxation  of  the  former  rules,  in  refer- 
ence to  the  admissibility  of  evidence  to  prove  the  existence  of 
an  authorization,  under  seal,  to  act  for  another.  Yet,  it  then 
seemed  to  be  necessaiy,  that  the  admissions  or  acknowledgment 
should  be  in  writing.  By  the  last  decision  it  seems,  that  any 
parol  acknowledgment  will  do.  These  advances  in  relaxation  of 
former  rules  may  have  found  their  inducement  in  a  proneness  to 
approximate  the  rules,  in  reference  to  agencies,  authorized  by 
deed,  to  those  by  parol  or  implication.  Inroads  upon  known 
and  established  rules  are  not  always  advisable.  They  tend  to 
the  increase  of  uncertainties  in  the  law.  If  it  be  allowable  for  a 
court  at  one  time  to  encroach  h  little,  by  the  same  rule,  at  an- 
other time,  it  may  go  a  step  further.  When  once  the  ancient 
boundaries  are  broken  down  it  will  become  difficult  to  know 
where  we  shotdd  make  a  stand.  Innovations  in  the  law  are  too 
frequently  like  inventions  in  the  arts;  but  seldom  to  be  regarded 
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as  improyements.  They  distract  the  mind,  and  tend  more  fre- 
quently to  perplexity  and  confusion  than  to  any  substantial 
advantage.  The  ancient  course  has  been  to  require  the  best 
eTidence,  of  an  authorization  to  act  for  another,  to  be  produced. 
If  it  be  to  establish  the  authority  to  execute  a  sealed  instru- 
ment, the  power  must  be  evidenced  by  writing  under  the  hand 
and  seal  of  the  principal.  Such  writing  must  be  produced,  if 
not  proved  to  have  been  lost,  or  in  the  hands  of  the  adverse 
party,  or  otherwise  inaccessible  to  the  party  required  to  produce 
it.  Being  proved  to  have  once  existed  it  is  presumed  to  be  still 
in  existence,  and  should  be  sought  for  in  the  proper  repository. 
If  not  there,  but  is  proved  to  have  got  into  the  hands  of  the 
principal,  he  should  have  the  legal  notice  to  produce  it.  If  not 
obtainable  in  either  of  these  ways,  secondary  evidence  may  be 
admissible  to  establish  it.  The  power,  in  this  case,  if  it  ever  ex- 
isted, should  have  been  sought  for  in  the  hands  of  Amos  G. 
Goodwin,  or  of  the  administrator  of  his  estate.  Nothing  of 
this  kind  appears  to  have  been  done;  and  no  evidence  was  ad- 
duced that  it  had  been  lost,  or  that  it  was  in  the  hands  of  the 
adverse  party.  If  the  power  never  existed,  the  execution  of 
the  deed,  as  to  Thomas  J.  Goodwin,  was  a  nullity;  and  the  plea 
of  non  est  factum,  as  to  him,  was  supported.  As  to  him,  none 
of  the  legal  preliminary  steps  were  taken  to  authorize  the  read- 
ing of  the  bond  to  the  jury.  The  verdict  therefore  must  be  set 
adde,  and  a  new  trial  be  granted. 

Sheflet,  J.  The  first  objection  taken  to  the  proceedings  dur- 
ing the  trial  is,  that  *'  the  defendants  objected  to  the  sufficiency 
of  the  testimony  to  prove  the  execution  of  the  bond  by  Thomas 
J.  Gt>odwin,  or  the  authority  of  Amos  G.  Goodwin  to  execute 
the  same  for  him;  but  the  court  admitted  it^"  That  testimony 
tended  to  prove,  that  the  principal  had  admitted  that  the  agent 
had  authority  from  him  to  sign  and  execute  the  bond.  One 
witness  stated  the  admission  in  these  words:  ''He  said  Amos 
had  authority  from  him  to  sign  the  bond  for  him."  The  law  re- 
quires, that  the  authority  to  sign  and  execute  a  sealed  instru- 
ment for  another  should  be  conferred  by  an  instrument  under 
seal,  unless  the  principal  be  present,  when  the  instrument  is  ex- 
ecuted. How  is  the  fact  to  be  proved,  that  one,  who  has  acted 
in  such  case  as  the  agent,  had  such  authority  ?  The  instrumezit 
may  be  proved  by  proving  the  handwriting  of  the  agent,  and  by 
a  production  and  proof  of  the  power  of  attorney  conferring  the 
authority.  If  the  power  of  attorney  can  not  be  produced,  and 
there  be  proof  of  its  loss;  or  proof  that  it  has  jMUSsed  into  the 
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bands  of  fhe  principal,  who  after  notice  refoses  to  produce  it; 
the  contents  may  be  proved.    May  the  authoriiy  be  proved  also 
by  the  admissions  or   declarations  of   the   principal?     The 
earlier  cases  were  examined,  and  this  question  was  folly  consid- 
ered, in  the  case  of  Cody  t.  SJiepherdj  11  Pick.  400  [22  Am.  Dec. 
879] ;  and  the  decision  was,  that  it  might  be  so  proTod.    In  New 
York,  after  intimations  of  a  different  opinion  in  prior  cases,  the 
cotirt  finally  came  to  the  same  conclusion,  in  the  case  of  Blood  t. 
Ooodrichy  12  Wend.  525  [27  Am.  Dec.  152].    It  is  not  perceived 
that  these  decisions  violate  any  legal  principle.    Every  person  is 
presomed  to  know  the  law,  and  when  the  principal  admits,  that 
the  person  who  has  acted  as  his  agent  in  signing  a  sealed  in- 
strument, had  authority  from  him  to  sign  it,  he  must  be  consid- 
ered as  admitting,  that  such  authoriiy  was  communicated  in  a 
legal  manner,  that  is  by  a  sealed  instrument;  unless  it  should 
appear  from  his  admissions  or  declarations  that  it  was  not.    All 
the  cases  can  not  be  reconciled.    But  the  weight  of  authoriiy 
does  not  appear  to  be  opposed  to  this  doctrine.    And  it  is  not 
suited  to  operate  unjustly  upon  the  pariy  making  the  admission. 
The  case  of  Stetaon  v.  Patten,  8  Greenl.  358  [11  Am.  Dec.  Ill],  is 
not  opposed  to  it.    In  that  case  it  was  a  fact  agreed,  that  the 
agent  had  not  any  authoriiy  under  seal.    The  only  proof  of  au- 
thority was,  that  the  principal  had  indorsed  a  payment  of  inter- 
est on  the  instrument  executed  by  the  agent.    The  objection  in 
the  present  case  was  therefore  properly  overruled  by  the  presid<« 
ing  judge. 

AaXST^  AUTHOSRT  TO  BXBOUTS  A  SlALBD  iNSVRUMXKT.^WIien  S  Mftled 

oontnot  ii  ezeoated  by  an  agent,  a  parol  acknowledgment  by  the  principal 
that  he  had  authority  is  competent  evidence  of  an  anthority  nnder  writing  i 
Blood  ▼.  Goodrich,  24  Am.  Dea  121,  and  McDowell  v.  Simpson,  27  Id.  338, 
and  note.  Parol  ratification  by  a  principal  of  a  deed  made  by  an  agent  not 
having  authority  under  seal  ia  insufficient:  BeQaa  v.  ZToyf,  9  Id.  386;  SUUom 
T.  Patten,  11  Id.  Ill;  Blood  v.  Ooodrich,  24  Id.  121. 


Pebe  v.  Baoon. 

(31  HAnnt.  380.] 

AanavMExrr  ov  All  the  Debtor's  P&opbrtt,  as  required  by  stetate^  1mI4 
to  have  been  effected  by  the  language  used  in  the  partioular  oaae. 

Air  Absxgkiixnt  is  not  Avoidsd  by  the  retention  by  the  assignor  of  pcop* 
mty  specified  in  the  instrument  as  being  assigned. 

Tbb  Bxsion  to  Cut  off  Attachments  does  not  invalidate  an  assignment 
duly  made  and  executed  as  reQuired  by  statute.    The  motivw  of  the  aa^ 
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signor  can  not  be  inqnired  into,  to  the  injury  of  partieB  to  the  instnimant 

to  whom  thoee  motives  are  unknown. 
Ak  Assiokmbht  is  Void  which  does  not  secure  an  equal  distrihution  among 

the  creditors,  but  reserves  a  portion  to  the  assignor. 
I>BOBPnoN  Praoticxd  by  the  Assionob  to  prevent  attachments  does  not 

invalidate  the  assignment  made  bona  fide  for  the  benefit  of  all  creditors. 
AflSiONXBNT  EzBCUTED  BY  One  OF  THB  Pabtnbbs  in  the  firm  name  is  good, 

it  appearing  that  both  partners  acknowledged  the  instrument. 

Tbespass  for  the  attaohiBg,  seizing,  and  selling  certain  arti- 
cles which  the  plaintiff  claimed  as  assignee  by  virtae  of  an 
assignment  executed  the  day  before  the  attachments  were  levied. 
The  property  assigned  was  described  in  the  assignment  as  '*  all 
and  singular  the  stock  in  trade,  household  goods,  furniture, 
implements,  excepting  goods  exempt  by  law  from  attachment, 
debts,  sum  and  sums  of  money,  books  of  account,  notes,  and 
other  things  due  and  owing  to  the  said  P.  and  B.  Cromett,  and 
all  their  real  and  personal  estate  and  interest  therein — as  will 
appear  by  the  schedule  under  oath,  and  hereunto  annexed,  which 
is  intended  to  give  only  a  general  description  of  the  property 
assigned,  subject  to  such  further  enlargement  or  diminution  in 
amount  and  value  as  a  particular  and  minute  survey  of  the 
projwriy  will  justify."  The  signature  vras  **  P.  and  B.  Cromett," 
with  one  seal  afiSxed.  Evidence  was  introduced  to  prove  that 
VbQ  assignment  was  acknowledged  by  both  partners,  and  by  the 
assignee.  The  defendants  contended  that  the  assignment  was 
void,  as  not  conveying  all  the  property  of  the  assignors;  and 
as  being  fraudulent,  intended  to  defraud  attaching  creditors. 
Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court 

Vo9e  and  LancoBler^  for  the  defendant. 

Bradbury ^  contra. 

By  Court,  TsmnET,  J.  Assignments,  to  be  valid  under  the 
statute  passed  April  1, 1836,  must  provide  for  an  equal  distribu- 
tion among  such  of  the  creditors  as  become  parties  thereto, 
after  the  required  notice  and  within  three  months,  in  proportion 
to  their  respective  claims,  of  all  the  assignor's  estate,  real  and 
personal,  excepting  what  is  exempt  by  law  from  attachment. 
They  must  be  such,  that  no  creditor  shall  in  any  respect  stand 
preferred  to  another;  they  must  be  so  made,  that  they  effectually 
secure  the  object  contemplated  in  the  act,  otherwise  they  are  en- 
tirely void,  and  can  have  no  legal  operation. 

It  is  insisted,  that  the  judge  who  presided  in  the  trial  of  the 
case  at  bar,  gave  an  erroneous  construction  to  the  assignment, 
when  he  instructed  the  jury,  that  they  would  regard  it  as  pur^ 
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porting  to  conyey  all  fhe  properly  of  the  assignors,  which  the 
bw  required.  It  is  contended  that  it  does  not  convey  the 
whole,  and  an  attempt  is  made  to  show  that  it  comes  within  the 
principle  established  by  the  court  in  the  case  of  Dri9coU  t.  Fiake^ 
21  Pick.  508.  In  that,  the  assignment  was  sufficiently  broad  in 
its  terms,  to  embrace  the  property  in  dispute,  which  had  been 
attached  by  the  defendant.  But  certain  classes  of  the  assign- 
or's effects,  and  only  such,  were  referred  to  in  the  schedtde;  and 
when  in  pursuance  of  the  terms  of  the  instrument,  more  perfect 
schedules  were  made,  after  full  opportunity  was  had  to  include 
and  specify  eyexything,  and  when  they  were  submitted  to  the 
creditors,  the  property  in  controTersj  "was  not  referred  to.  No 
expectation  on  the  part  of  the  assignee,  or  the  creditors,  that 
any  other  than  that  specified  and  valued  in  the  amended  sched- 
ule was  intended  to  be  embraced,  could  be  entertained  from 
anything  in  the  instrument  itself.  The  property  described  was 
all  represented  as  partnership  property.  The  goods  in  dispute 
belonged  ezdusiTely  to  one  of  the  firm.  The  court  say,  **  H 
the  separate  property  of  each  partner  was  intended  to  be  in- 
cluded, it  would  seem  a  most  unaccountable  neglect,  not  to  say 
so  in  the  schedule  there  annexed.'' 

In  this  case,  that  class  of  the  effects  of  the  assignors,  which 
it  is  said,  was  not  embraced  in  the  schedule,  is  expressly  referred 
to  in  the  assignment  as  being  one  class,  viz. :  **  Books  of  ac- 
counts." And  in  the  schedule,  purporting  on  its  face,  as  well 
as  in  the  assignment,  to  be  imperfect,  the  same  class  is  specified 
as  being  '*  sundry  debts  due  P.  &  B.  Cromett  on  their  books  of 
accounts,  amounting  to  a  small  sum."  Can  it  be  doubted  that 
it  was  the  intention  of  the  assignors,  so  far  as  that  intention 
can  be  ascertained  from  the  pai)er,  to  give  to  their  creditors  the 
benefit  of  these  claims  ?  Is  there  anything  indicative  of  a  dis- 
position to  conceal  them  from  the  knowledge  of  all  who  were 
interested  in  their  affiEdrs,  and  to  retain  them  for  their  own  use,  or 
for  the  benefit  of  favored  creditors  ?  Could  there  be  any  doubt 
that  the  books  of  accounts  were  a  part  of  the  fund  appropriated 
for  those  who,  as  creditors,  shotdd  become  parties  to  the  trans- 
action ?  We  think  the  assignment  embraces  this  portion  of  the 
assignors'  effects,  and  authorized  and  required  the  plaintiff, 
when  he  accepted  the  trust,  to  take  them  into  his  possfssion, 
and  that  the  schedtde  itself  is  fully  expressive  of  such  an  inten- 
tion in  the  assignors. 

There  are  indications  of  haste  in  the  execution  of  the  papers, 
but  because  there  was  provision  made,  that  the  description  of 
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the  property  assigned  might  be  enlarged  or  diminished  in 
amount  and  Tslue,  as  a  particular  and  minute  survey  thereof 
would  justify,  we  do  not  think  the  conclusion  is  to  be  drawn 
in  law,  that  the  assignment  did  not  embrace  the  entire  property 
of  the  assignors.  It  was  all  put  under  the  control  of  the  as- 
signee, and  this  provision  seems  to  have  been  intended  for  the 
purpose  of  correcting  any  mistake  which  might  have  occurred. 
The  haste  of  the  transaction,  and  the  imperiect  state  in  which 
the  business  was  left,  were  circumstances  for  the  jury  to  con- 
sider, in  ascertaining  the  intention  of  the  parties. 

If  anything  referred  to  in  the  assignment  or  schedule,  either 
generally  or  particularly,  was  retained  by  the  assignors,  as  it  is 
said  there  was,  it  could  have  no  effect  to  render  void  the  instru- 
ment previously  executed  in  good  faith.  There  could  be  no 
right  in  them  to  retain  such  property,  and  the  assignee  was 
vested  vdth  full  power  to  take  it  into  his  possession,  and  his 
duty  required  him  so  to  do.  When  the  contract  was  executed 
by  all  the  parties  thei^dto,  the  rights  of  the  creditors,  whose 
names  were  afibed,  had  attached,  and  misconduct  in  either  of 
the  other  parties,  or  both,  could  not  defeat  them,  provided  the 
transaction  was  bona  fide. 

If  the  assignment  was  duly  made  and  executed,  and  VTas  for 
tLe  purpose  intended  in  the  statute,  the  law  is  answered.  The 
inducements  which  may  have  led  thereto,  are  not  to  be  inquired 
into,  if  the  ultimate  object  is  secured.  The  vdsh  of  debtors  to 
prevent  expense  by  reason  of  attachments  of  their  property, 
previously  entertained,  can  not  take  from  creditors,  who  execute 
the  assignment,  the  advantages  intended  to  be  secured  thereby. 
The  benefit  to  them  provided  for  in  the  statute,  wotdd  be  very 
uncertain,  if  the  motives  of  the  assignors,  unknown  to  the 
other  parties,  when  the  instrument  was  executed,  could  deprive 
them  of  it.  It  could  not  have  escaped  the  attention  of  the  legis- 
lature, that  those  debtors,  who  would  probably  resort  to  the  act, 
would  be  persons,  apprehensive  that  their  properly  might  be 
attached,  who  would  wish  to  avoid  the  expense  consequent 
thereon.  And  it  is  reasonable  to  suppose,  that  the  legislature 
intended  at  the  same  time  to  present  to  insolvent  debtors  the 
means  and  the  inducements,  to  make  an  equal  distribution  of 
their  effects  among  all  their  creditors.  If  this  intention  is  ful- 
filled, the  whole  design  is  accomplished.  It  is  with  the  act  of 
the  party,  and  not  the  secret  springs  which  prompted  it,  that  we 
have  to  do. 

The  jury  were  instructed,  that  if  the  assignment  vraiinot  made 
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for  the  purpose  of  securing  an  equal  distribution  among  all 
their  creditors,  but  was  made  to  secure  to  themselves  a  benefit 
by  a  reservation  of  any  part  of  the  property,  it  would  be  void, 
that  there  must  be  a  fair  and  full  compliance  with  the  statute. 
We  think  the  instructions  were  unobjectionable. 

Neither  do  we  think  the  judge  erred  in  declining  to  instruct 
the  jury,  **  that  if  any  deception  was  used  to  the  agent  of  one  of 
the  attaching  creditors,  whom  the  defendant  represents,  by  Miss 
Cromett,  to  delay  him  until  an  assignment  could  be  made,  it 
would  made  it  fraudulent  as  to  that  creditor.  If  the  assignment 
was  legally  and  fairly  made,  and  creditors  obtained  a  benefit 
therefrom,  we  do  not  see  how  their  rights  can  be  divested  by 
proof  of  any  stratagem  practiced  by  the  assignors  to  prevent 
attachments,  till  this  object  could  be  secured.  If  no  attach* 
ments  were  made,  a  fraud  even,  practiced  by  tho  debtors  to 
prevent  it,  would  give  the  creditor  no  lien  upon  the  property; 
notwithstanding  the  grossest  dishonesty  of  this  kind,  it  would 
remain  as  it  was;  and  as  long  as  it  continued  the  property  of  the 
debtors,  unafiEected  by  any  attachments,  no  fraudulent  conduct, 
to  impose  upon  a  creditor,  and  keep  him  at  bay,  would  disqual- 
ify them  from  making  a  bona  fide  assignment  under  the  statute 
for  the  benefit  of  all  their  creditors. 

Another  objection  urged  is,  that  the  assignment  purports  to 
be  executed  in  the  name  of  the  debtors'  firm,  and  only  one  seal 
is  afiSxed.  If  the  evidence  here  stopped,  we  might  conclude 
that  only  one  of  the  partners  was  a  ^paxtj  to  the  instrument,  and 
that  the  fijrm  would  not  be  bound  thereby.  But  it  is  acknowl- 
edged by  both,  as  appears  by  the  certificate  of  the  magistrate 
before  whom  the  acknowledgment- was  made.  It  is  well  settied» 
that  an  instrument  executed  by  one  of  a  copartnership  in  the 
name  of  the  firm,  and  one  seal  only  affixed,  and  this  by  the  con- 
sent of  the  other,  or  if  there  be  a  subsequent  ratification,  which 
may  be  proved  by  parol,  it  is  sufficient  to  bind  the  firm.  All 
this  appears,  and  this  objection  is  overruled:  Cody  v.  Shepherd 
el  aL,  11  Pick.  400  [22  Am.  Dec.  879],  and  the  cases  there  cited. 

Judgment  on  the  verdict. 

Pabtial  Reservation  fob  Assignor's  Benefit  Renders  Assignment 
Void:  Madae  v.  Cairns,  15  Am.  Dec.  477«  and  note;  McClurg  y.  Lecky,  23 
Id.  64,  and  note;  SammervUle  v.  Horton,  28  Id.  242,  and  note;  Crawford  v. 
Taiylor,  Id.  586,  note;  NioUm  v.  DougUu,  30  Id.  368. 

Retention  of  Possession  by  Assignor  of  property  oonsomable  in  nsing 
ia  frandnlent:  SommenfUU  y.  Norton,  26  Id.  2^. 

Invaxjditt  of  Assignment  whioh  dobs  not  Seottre  an  Equal  Distri- 
BunoN  of  the  effects  among  the  creditors:  See  Hurd  y.  SUaby,  34  Am.  Deo. 
142. 
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BsiTB  V.  Nobbis. 

[31  KAm,  814.] 

lB4Ti7n  ov  Ldhtaiiovs  nr  an  AcnoN  won  not  ArrACiBnro  Suwiuuuw 
FStOFEBTr,  as  the  defendant  might  have  done,  commenoea  to  mn  from 
the  return  of  the  writ,  and  not  from  the  time  after  judgment  when  it  la 
diiooTered  the  property  ia  insnffioient  to  eatiafy  the  judgment. 

Oasb  against  a  deputy  sheriff  for  neglect  of  duly.  Plea,  tliA 
general  issae  and  statute  of  limitations.  The  opinion  states  tliA 
case.    Plaintiff  nonsuited,  subject  to  the  opinion  of  the  court. 

Hay,  for  the  plaintiff. 

Welh,  contra. 

Bj  Oourt,  Wbukav,  0.  J.  This  action  against  the  defendant 
is  for  a  non-feasance  as  a  deputy  sheriff,  in  not  attaching  suffi- 
cient property  as  ordered  on  mesne  process  in  favor  of  the 
plaintiff,  and  against  John  Lane  and  Jabez  Leadbetter,  to  satisfy 
the  judgment  afterwards  recoTered  thereon.  The  writ  was 
serred  in  1829.  This  action  was  commenced  in  Jime,  1810;  and 
within  six  years  of  the  rendition  of  the  judgment  in  that  case. 
The  statute  of  limitations  is  relied  upon  in  defense.  The  plaiut- 
iff  insists,  that  his  right  of  action  against  the  defendant  did  not 
accrue  till  after  the  rendition  of  judgment  against  Lane  and 
Leadbetter.  The  defendant  contends  that  it  accrued,  if  ever,  at 
the  time  of  the  attachment  returned  on  the  writ  against  them. 
At  the  trial,  the  plaiutiff  consented  to  become  nonsuit,  reserving 
leave  to  move  to  hare  it  taken  off,  and  the  action  reinstated  for 
trial,  in  case  the  court  should  be  of  opinion,  that  the  defense, 
under  the  statute  of  limitations,  could  not  be  sustained. 

To  determine  when  the  right  of  action  accrued,  is  not  with- 
out its  difficulties.  It  is  very  clear  that  the  particular  act  of 
non-feasance  occurred  when  the  writ  was  returned  by  the  de- 
fendant, without  having  complied  with  the  order  of  the  plaintiff; 
and  the  plaintiff's  writ  must  necessarily  so  allege  it.  But  it  is 
insisted,  though  the  act  of  non-feasance  did  then  take  place,  that 
the  injuiy  did  not  arise  till  after  the  rendition  of  judgment;  nor 
until  it  was  ascertained,  by  a  levy,  that  the  property  attached 
vras  insufficient  to  satisfy  the  execution  thereon  issued.  The 
question  would  seem  to  be,  was  the  omission  a  wrong  done  to 
the  plaintiff,  from  which  the  supposed  injuiy  accrued?  or  was  it 
an  innocent  act  of  the  defendant  from  which  consequential  in- 
juiy alone  arose  to  the  plaintiff?  If  the  former,  then  the  act 
complained  of  was  the  subject-matter  of  the  grievance;  and  the 
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statate  shotild  begin  to  ran  from  {he  time  it  took  place.  If  the 
latter,  then  it  should  begin  to  run  only  from  the  time  of  the  hap- 
pening of  the  injury.  If  a  man  erects  a  dam  on  his  own  land, 
cansing  a  reflnz  of  a  stream,  which  would  overflow  his  neighbor's 
land  only  in  case  of  a  high  freshet,  the  erection  of  the  dam 
would  be  an  innocent  act;  and  the  injury  to  be  complained  of 
would  be  consequential  merely.  But  if  the  law  gave  a  right  to 
erect  such  a  dam,  and  provided  no  other  remedy  for  a  person 
liable  to  be  injured  by  it,  than,  that  the  builder  of  it  should, 
in  the  case  of  a  rise  of  water,  hoist  a  gate  sufficiently  high  to 
prevent  the  reflux  of  the  water,  to  the  injury  of  his  neighbor, 
then  the  not  hoisting  of  the  gate  would  be  Uie  grievance  to  be 
complained  of. 

The  case  at  bar  has  been  supposed  to  bear  a  similitude  to  the 
case  of  Boberis  v.  Bead^  16  East,  216,  in  which  it  appeared  that 
the  defendant,  a  surveyor  of  highways,  had  so  excavated  adjoin- 
ing the  plaintiff's  wdl,  that  some  months  afterwards  it  fell. 
The  %ause  of  action  was  considered  as  accruing  when  the  wall 
fell.  It  was  a  special  action  on  the  case  for  consequential  dam- 
age. TiU  the  wall  fell,  there  was  no  trespass  upon  the  plaintiff's 
rights.  It  did  not  appear  but  that  the  surveyor  had  done  what 
he  innocently  might  do.  The  case  was  decided  upon  the  same 
principle  as  in  any  other  case  of  an  injury  merely  consequen- 
tial. Lord  Ellenborough  remarked:  ''It  is  sufficient  that  the 
action  was  brought  within  three  months  after  the  wall  fell,  for 
that  is  the  gravamen;  the  consequential  damage  is  the  cause  of 
action  in  this  case."  And  that, ''  being  an  action  on  the  case 
for  consequential  damage,  it  could  not  have  been  brought  till 
the  specific  wrong  had  been  suffered." 

The  same  was  the  case  in  OiUon  v.  BoddingUm^  1  Car.  &  P. 
641,  which  has  been  supposed  also  to  bear  a  similitude  to  the 
case  at  bar.  But  in  that  case,  the  reporter,  in  his  marginal 
abstract,  notices  that ''  the  act  itself  was  not  tortious  or  injuri- 
ous, except  from  those  consequences,  which  occurred  some  time 
after."  In  the  case  at  bar,  the  act  of  returning  the  writ  without 
attaching  sufficient  properly,  was  the  actual  wrong  done,  which 
occasioned  the  injury,  and  is  the  substantive  cause  of  action. 
It  was  a  wrong  for  which  an  action  might  instantly  have  been 
brought.  Whether  it  could  have  been  sustained  or  not,  might 
still  have  depended  on  whether  the  plaintiff's  action,  against 
Lane  &  Leadbetter,  could  have  been  sustained.  If  not,  the 
neglect  to  attach  property  was  no  wrong  or  injury  to  him.  And 
it  might  have  been  found  conienient  to  continue  the  action 
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againsi;  the  defendant  till  it  was  ascertained  whether  the  plaint* 
iff's  action  against  Lane  &  Leadbetter  proved  successful;  and 
also  to  ascertain  the  amount  of  damage  which  the  non-feasance 
complained  of  would  ultimately  occasion.  Because,  until  this 
had  been  done,  it  might  have  been  inconTenient  to  establish 
those  facts,  could  form  no  ground  to  question  the  original  cause 
of  action  against  the  defendant. 

It  is  undoubtedly  very  true,  that  no  man  has  a  right  of  actibn 
against  the  wrong-doer,  unless  he  is  personally  injured.  But, 
in  the  case  of  eyeiy  violation  of  the  rights  of  a  particular  indi- 
vidual, the  law  implies  damage.  It  may  be  but  nominal;  but 
still  a  right  of  action  accrues  for  it.  A  E^eriff  might  neglect  to 
arrest  and  commit  a  worthless  debtor  to  jail;  and  it  might  even 
happen  that  it  would  be  productive  of  a  pecuniary  loss  to  the 
creditor,  that  he  should  do  so;  still,  if  the  creditor  had  a  right 
to  have  him  committed,  a  right  of  action  would  exist  in  his  be- 
half, for  the  non-feasance,  and  nominal  damages  would  be  recov- 
erable. In  the  case  at  bar,  whether  the  defendant,  Vy  not 
attaching  more  property,  did  the  plaintiff  a  wrong,  depended  on 
the  amount  of  his  debt.  That  amount  did  not  depend  on  any 
subsequent  proceeding.  It  was  the  same,  at  the  time  he  com- 
menced his  suit  for  it,  that  it  was  at  the  rendition  of  judgment, 
with  the  exception  of  the  damage  for  the  detention  of  the  debt. 
The  wrong  done  to  the  plaintiff,  therefore,  occurred  when  the 
non-feasance  took  place,  and  not  when  it  came  to  be  ascertained, 
by  subsequent  events,  what  the  precise  amount  of  the  injury 
turned  out  to  be. 

It  is  believed,  that  there  is  no  substantial  distinction  between 
actions  for  torts,  where  assumpsU  might  also  have  been  sus- 
tained, and  official  acts  of  misfeasance  or  non-feasance,  if  there 
be  any  such,  in  which  assumpsit  could  not  have  been  sustained. 
If  a  tort  be  relied  upon,  it  is  not  perceived  how  there  can  be  any 
such  distinction.  There  is  certainly  no  direct  authority  in  sup- 
port of  it.  But  if  there  were  any  ground  for  such  a  distinction, 
is  it  not  clear  that  assumpsit  might  have  been  instituted,  instead 
of  case,  for  the  injuiy  here  complained  of?  Wherever  the  law 
requires  one  man  to  perform  an  official  duty  for  another,  for  a 
reward  and  at  his  request,  does  not  the  law  imply  a  promise? 
If  so,  an  action  would  well  lie  upon  such  promise.  Mr.  Justioe 
Bailey,  in  HoweU  v.  Young,  5  Bam.  &  Cress.  259,  seems  so  to  have 
understood  the  law,  when  he  says,  '*  It  appears  to  me  that  there 
is  not  any  substantial  distinction  between  an  action  of  assumpsit^ 
founded  upon  a  promise,  which  the  law  implies,  that  a  parfy 
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will  do  that,  which  he  is  legally  liable  to  perform,  and  an  ac- 
tion on  the  case,  which  is  founded  expressly  upon  a  breach  of 
duty." 

This  authority  is,  furthermore,  directly  in  point,  to  show  that 
the  injury  arising  from  a  wrong  done,  takes  its  date  from  the 
time  of  doing  the  act  occasioning  the  injury.  An  attorney,  in 
that  case,  was  guilty  of  a  misfeasance,  or  non-feasance,  attended 
with  a  consequent  injury  to  the  plaintiff.  It  was  held,  that  the 
damage,  subsequently  arising,  did  not  constitute  a  substantive 
cause  of  action,  of  itself;  and  that  the  statute  of  limitations  be- 
gan to  run  from  the  time  that  the  cause  producing  the  injury 
took  place. 

In  Oodin  t.  Ibrris,  2  H.  Bl.  14,  it  was  holden,  that  the  mis- 
feasance of  a  custom-house  officer,  in  wrongfully  seizing  goods, 
not  liable  by  law  to  be  seized,  took  place  at  the  time  of  the  seiz- 
ure; and  that  the  statute  of  limitations  began  to  run  from  that 
time,  and  was  not  dependent  upon  the  event  of  proceedings  at 
law  against  the  goods.  Similar  cases  have  repeatedly  arisen 
since,  and  have  been  similarly  decided  in  the  English  courts. 
The  case  of  FeUer  v.  Beale,  1  Salk.  11,  is  to  the  same  effect  ia 
principle.  The  court  held,  that  an  action  depending  upon  con- 
sequential injuiy  to  a  person,  arising  from  an  assatdt  and  bat- 
teiy,  committed  so  long  anterior  as  to  be  barred  by  the  statute 
of  limitations,  was  also  barred,  though  occurring  afterwards. 

In  MUler  v.  Adams,  16  Mass.  456,  in  the  case  of  the  misfea- 
sance of  an  officer,  in  not  duly  serving  a  writ,  whereby  the  judg- 
ment rendered  in  the  case  became  liable  to  be  reversed,  it  vma 
holden,  that  he  was  protected  by  the  running  of  the  statute  of 
limitations,  from  the  time  of  the  act  of  misfeasance,  and  not 
from  the  time  of  the  reversal.  In  CcBsar  v.  Bradford,  13  Id. 
169,  it  appeared  that  the  officer,  serving  the  original  writ,  falsely 
returned  that  he  had  taken  bail,  when  in  fact  he  had  not;  the 
court  decided,  that  the  right  of  action  accrued  against  him  at 
the  time  of  his  making  the  false  return.  In  Bice  v.  Edamer, 
however,  12  Id.  127,  the  same  court,  in  an  action  against  the 
fsheriff,  for  the  default  of  his  deputy  for  not  taking  sufficient 
bail,  ruled  that  the  right  of  action  did  not  arise  till  after  non  est 
inverUtts  returned  upon  the  execution.  Wherein  the  distinction 
lies,  in  point  of  principle,  between  this  and  the  case  of  Coesar 
v.  Bradford,  is  not  obvious  to  my  mind.  In  both,  the  officer 
must  have  returned,  that  he  had  taken  bail  in  the  usual  form. 
In  the  one  it  appeared  that  he  had  taken  no  bail,  and  in  the 
other,  that  insufficient  bail  had  been  taken.    The  reason  given 
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by  Mr.  Justice  Dewey,  who  deliyered  the  opinion  of  the  conrt 
for  the  decision  in  the  latter  case,  is,  that  *'  it  is  nsnal  for  the 
officer,  who  serves  the  writ,  to  retain  the  bail  bond  until  it  is 
called  for  by  the  plaintiff  in  the  action;  and  he  has  no  occasion 
to  call  for  it  until  his  execution  against  the  principal  is  retomed 
unsatisfied.  The  creditor,  therefore,  can  not  be  presumed  to 
know  anything  of  the  sufficiency  of  the  bail  until  that  time." 
And  it  would  seem,  that  he  might  hare  added,  ''  or  whether 
any  bail  had  been  taken."  Upon  this  ground  it  was  held, 
that  the  statute  of  limitations  did  not  begin  to  run,  in  such 
case,  till  after  the  return  of  non  est  inventus.  And  upon  the 
authority  of  this  case,  it  was  so  ruled  again  in  Mather  t.  Oreen, 
17  Id.  60.  Mr.  Justice  Dewey,  however,  in  the  above  opinion, 
instanced  the  cases  of  an  escape,  non-arrest  of  the  body,  and 
not  attaching  goods,  etc.,  as  being  those  in  which  an  action 
would  lie  immediately,  or  before  judgment  recovered  in  tliA 
action. 

If  not  attaching  goods,  when  ordered  to  do  so,  gives  an  in- 
stant right  of  action,  and  it  would  seem  that  the  whole  court 
must  have  concurred  with  him  in  this  dictum,  the  statute  would 
begin  to  run  from  the  time  of  such  neglect;  and  it  would  seem 
to  be  an  expression  of  an  opinion,  if  not  an  authority,  directly 
in  point.  Is  there  any  distinction,  in  principle,  between  not 
attaching  goods  when  ordered,  and  not  attaching  sufficient,  as 
it  respects  the  time  when  a  right  of  action  would  accrue  for  the 
non-feasance?  It  could  no  more  be  told  how  much  the  plaintifi 
would  recover,  or  whether  he  would  recover  anything,  in  the 
one  case  than  in  the  other.  Suppose  the  amount  of  goods  at- 
tached to  be  trifling,  and  the  demand  of  the  plaintiff  large, 
when  there  were  goods  in  abundance,  that  might  have  been  at- 
tached, must  the  creditor  wait  till  judgment  and  execution  be- 
fore he  would  have  a  right  of  action  against  the  officer  for  his 
neglect?  If  not,  how  much  must  the  officer  attach,  short  of  a 
sufficiency,  to  prevent  the  right  of  action  from  accruing  till  after 
judgment?  BeaUy,  it  does  seem,  that  it  can  make  no  possible 
difference  in  principle,  as  to  the  time  when  the  right  of  action 
should  accrue,  whether  the  officer  returns  a  writ  with  but  a 
nominal  attachment,  and  a  return  of  an  attachment  short  of  the 
amount,  which  he  may  be  ordered  to  attach,  and  which  he  might 
have  attached. 

As  to  the  argument  arising  from  any  inability  to  prove  the 
amount  of  the  actual  damage  till  after  judgment  and  execution, 
it  is  difficult  to  perceive  how  that  shotild  have  any  legitimate 
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bearing  upon  Qie  qnestion.  If  a  man  be  sued  for  ttie  breach  of 
his  covenant  of  warranty,  in  his  deed  of  real  estate,  he  can  not 
tell  what  the  amount  of  the  damages  to  be  recoTered  against  him 
may  be,  till  judgment  recovered;  still  it  will  not  affect  the  time 
of  the  accruing  of  his  right  of  action  against  his  warrantor.  In 
{he  case  at  bar,  if  the  non-feasance  had  been  the  non-arrest  of 
the  debtors,  whereby  they  had  been  enabled  to  flee  the  country, 
with  property  enough  to  pay  the  debt,  the  amount  of  damage 
would  have  been  uncertain  till  judgment  against  them.  The 
same  difficulty  would  have  existed,  if  the  attachment  had  been 
merely  nominal.  It  must  be  that  the  right  of  action  exists, 
whenever  the  officer  fails  to  do  his  duty;  and  that  the  ascertain- 
ment of  the  actual  damage  is  but  an  incident  thereto;  the  ascer- 
tainment of  which  may  depend  upon  subsequent  contingencies; 
as  in  the  case  of  a  permanent  or  durable  injury  arising  from  an 
assault  and  battery,  and  numerous  other  tortious  acts. 

In  WUcox  ek  al.  v.  The  Eafrs  of  Plummer,  4  Pet.  172,  this 
whole  subject  seems  elaborately  to  have  been  considered;  and 
the  learning  in  reference  to  it,  to  have  been  exhausted.    The 
arguments  of  counsel  were  by  Mr.  Wirt,  then  attorney  general  of 
the  United  States,  for  the  plaintiff,  and  Mr.  Webster,  for  the 
defendant.     The  defendant's  intestate,  an  attorney,  had  received 
an  indorsed  note  for  collection.    He  first  sued  the  maker,  and 
obtained  judgment  against  him,  which  proved  fruitless,  by  rea- 
son of  his  insolvency.    The  indorser  was  not  sued  till  long  after 
a  reasonable  time  had  elapsed,  after  judgment  against  the  prin- 
cipal; and,  when  sued,  the  action  was  framed  in  such  an  un- 
skillfnl  manner  that  it  abated;  before  which  the  statute  of  lim- 
itations had  intervened,  and  barred  the  plaintiff's  right  to 
recover.    This  action  for  the  defatdt  of  the  intestate,  came  into 
the  supreme  court  upon  a  disagreement  of  opinion,  certified 
from  the  circuit  court.    The  supreme  court  certified  their  opin- 
ion to  the  circuit  court,  on  the  first  count,  which  was  for  negli- 
gently omiting  to  sue  the  indorser  in  a  reasonable  time,  to  be, 
*'  that  the  cause  of  action  arose  at  the  time,  when  the  attorney 
ought  to  have  sued  the  indorser,  which  was  within  a  reasonable 
time  after  the  note  was  received  for  collection;  or,  at  all  events, 
after  the  failure  to  collect  the  money  of  the  maker."    Mr.  Jus* 
tice  Johnson,  in  delivering  the  opinion  of  the  court,  remarked, 
that,  in  such  case,  no  more  than  nominal  damages  might  have 
been  proved  or  recovered;  but  that  proof  of  actual  damage  may 
extend  to  facts  that  occur  and  grow  out  of  the  injury,  even  up 
to  the  day  of  the  verdict."    The  other  count  in  the  writ,  was 
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groimded  upon  ttie  negligence  in  framing  an  insufficient  'writ 
against  the  indorser;  and  suffering  the  statute  of  limitations  to 
become  a  bar;  in  reference  to  which  the  court  held,  that  the  in- 
jury complained  of  in  that  count  must  take  its  date  from  the 
time  of  making  the  insufficient  writ;  and  not  from  the  time 
when  the  daim  became  barred  by  the  statute  of  limitations. 
From  a  careful  examination  of  that  case,  it  will  seem  to  be  diffi- 
cult to  infer,  that  the  statute  of  limitations,  in  any  case  of  non- 
feasance or  misfeasance,  imaccompanied  by  fraudulent  conceal- 
ment, should  be  considered  as  beginning  to  run  from  any  time, 
other  than  that  at  which  the  act  of  non-feasance  or  malfeasance 
actually  took  place.  The  substantiye  cause  of  action  then 
takes  place;  and  whatever  may  follow,  or  flow  from  it,  is  but  in- 
cident thereto,  and  must  follow  the  fate  of  the  primary  cause. 

In  the  case  at  bar,  it  seems  to  a  majority  of  the  court,  that  it 
results  from  principle,  and  from  the  authorities  cited,  that  an 
action  had  accrued  to  the  plaintiff,  if  at  all,  on  the  return  of  the 
writ;  and  that  no  substantire  cause  of  action  can  be  considered 
as  haring  arisen  afterwards.  The  plaintiff  had,  for  years  after 
all  the  damage  complained  of  had  been  fully  ascertained,  ample 
opportunii^  to  have  instituted  his  suit.  Not  haring  done  so  till 
after  six  years  had  elapsed  from  the  time  when  his  cause  of 
action  arose,  he  is  barred;  and  judgment  must  be  entered  on  the 
nonsuit. 

Sheflbt,  J.,  dissented. 


Statdtb  of  Ldcefations  wbsbb  Damages  CoiraEQUsHTiAL.— The  role  ol 
Uw,  now  well  reoognized,  is,  that  in  caaes  of  offidal  or  profeaiioiud  non- 
feasance or  misfeasance  the  cause  of  action  accraes  at  the  time  of  snoh  mis- 
oondnct;  and  the  statute  of  limitations  then  begins  to  run,  and  not  from  the 
time  of  the  consequential  injury.  The  principal  case  is  regarded  as  a  leading 
decision  upon  this  proposition,  and  is  referred  to  in  many  subsequent  adjudi> 
cations,  which  merely  content  themselves  with  repeating  the  reasoning  there 
advanced.  Of  course  this  doctrine  can  be  applied  only  in  the  absence  of  any 
attempted  concealment  of  the  party's  misconduct.  Fraudulently  keeping 
the  facts  from  the  knowledge  of  the  injured  person  introduces  an  entirely 
different  question,  which  necessitates  the  adoption  of  a  very  different  rule  in 
regard  to  the  running  of  the  statute.  But  in  instances  where  there  is  no  fraud, 
causes  of  action  for  official  or  professional  negligence  arise  at  the  time  of  the 
breach  of  duty,  not  when  the  consequential  damages  are  felt:  Kinnison  v. 
Carpenter,  9  Bush,  599;  WhUe  v.  Reagan,  32  Ark.  281;  BarOeU  v.  BuUene, 
23  Kan.  606;  Laihrop  ▼.  SneObaker,  6  Ohio  St.  276;  Eliis  v.  KeUo,  18  B. 
Mon.  296;  Kem$  v.  Schoanmaier,  4  Ohio,  331:  Otoen  v.  Western  Saving  Ikmd^ 
97  Pa.  St.  47;  Moort  v.  Jwfenal,  92  Id.  484;  Downey  v.  Oarard,  24  Id.  52^ 
Cfwemor  v.  Gordon,  15  Ala.  72;  Bank  of  Utka  v.  ChOd,  6  Cow.  238;  /Uey 
V.  Jofiea,  52  Mo.  64;  8ted  v.  BryavJt,  49  Iowa,  116;  Ang.  on  Lim.,  sees.  136- 
142;  Weeks  on  AtVys,  sec.  320.    These  decisions  furnish  examples  of  neg» 
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ligence  of  very  many  different  pabHc  officers.  For  !n«fainoft,  an  action  was ' 
deemed  barred  not  being  brought  within  the  statntory  time  after  a  notary, 
the  defendant,  gave  a  false  and  fraudulent  certificate  of  acknowledgment: 
BarUeU  v.  BuUme^  23  Kan.  606.  So  abo  where  the  clerk  of  a  court  took  an 
insufficient  stay  bond:  8Utl  v.  Brycuit,  49  Iowa,  116;  where  a  clerk  negli- 
gently made  an  erroneous  entry:  EUia  v.  Kelso,  18  K  Men.  296;  where  a 
recorder  gave  a  false  certificate  that  certain  realty  was  unincumbered:  Owen 
▼.  Wegtem  Saving  Fund,  97  Pa.  St.  47;  where  a  notary  public  omitted  to 
give  an  indorser  notice  of  dishonor  of  a  negotiable  instrument:  Oavemor  v. 
Oordon,  15  Ala.  72;  where  a  county  judge  failed  to  take  a  proper  bond  from 
a  guardian:  KinnMon  v.  Carpenter,  9  Bush,  599;  wiiere  a  justice  of  the  peace 
neglected  to  fill  out  an  appeal  bond  signed  in  blank  in  his  docket:  Lathrop 
V.  SneObaher,  6  Ohio  St.  276;  or  so  negligently  entered  a  stay  of  ezeontion 
that  the  surety  was  not  bound:  Kema  v.  Schoonmaher,  4  Ohio,  331. 

Breach  of  an  attorney's  duty  toward  his  client  affords  another  opportunity 
for  the  citation  of  the  doctrine  tmder  consideration:  Weeks  on  Att'ys,  sec 
820;  White  v.  Reagan,  32  Ark.  281;  Downey  v.  Oarard,  24  Pa.  St.  62;  and 
the  above  decisions  which  arguendo,  or  by  way  of  illustratioii  during  the 
oooxse  of  the  opinion,  refer  to  this  rule  as  governing  the  relationship  of  at- 
torney and  client. 

Foleif  v.  Jones,  52  Mo.  64,  presents  ^urta  somewhat  variant  from  thoee  of 
the  majority  of  the  above-cited  cases.  The  defendant,  the  sheriff,  had  re- 
tained, as  served,  a  summons  issaed  against  Foley  by  some  creditor.  As  a 
matter  of  fact,  Foley  never  had  been  served,  and  knew  nothing  at  all  con- 
cerning the  proceedings  until  his  property  was  seized  on  execution,  issued 
under  a  judgment  obtained  by  default.  The  plea  of  the  statute  of  limita- 
tions was  interposed;  but  say  the  court: 

"As  a  general  proposition,  and  as  to  parties  to  the  suit»  the  statute  would 
commence  running  from  the  f^ime  of  making  the  return,  because  then  the 
parties  are  in  court  and  would  be  bound  to  take  notice  of  it.  But  when  no 
notice  has  been  served,  and  a  false  return  is  made,  the  party,  in  effect*  is  a 
stranger  to  the  proceeding,  though  bound  by  the  return  as  a  party  to  the 
record.  He  has  nothing  to  pnt  him  upon  inquiry,  and  laches  is  not  properly 
imputable  to  him.  The  officer,  by  his  improper  conduct,  commits  a  frand 
upon  him,  and  by  concealing  the  fact  that  a  false  return  has  been  made,  pre- 
vents him  from  commencing  an  action.  It  is  not  to  be  supposed  that  a 
party,  who  has  had  no  notice  that  an  action  has  been  commenced  against 
him,  will  continually  visit  the  clerk's  office  for  the  purpose  of  ascertaining 
whether  he  has  been  sued,  and  whether  the  sheriff  has  made  a  return  of 
service,  when,  in  fact,  there  has  been  no  service.  If  a  judgment  is  obtained 
against  a  party  without  his  knowledge,  on  a  false  return,  he  is  prevented 
frmn  bringing  suit  because  he  knows  nothing  about  the  fact,  and  the  officer, 
by  his  fraudulent  and  improper  act»  has  thrown  him  off  his  guard  and  closed 
up  all  motive  to  inquiry.  We  are  aware  that  a  strict  legal  reading  of  the 
statute  might  lead  to  a  different  view.  But  we  think  that  the  construction 
we  have  arrived  at,  manifestiy  carries  out  the  spirit  and  intention  of  the  law, 
and  promotes  the  end  of  justice." 

This,  doubtless,  is  the  spirit  in  which  acts  limiting  the  institution  of  legal 
proceedings  should  be  interpreted;  and  probably  was  the  feeling  which  actu- 
ated the  Connecticut  supreme  court,  when  it  departed  from  the  uniform  cur- 
rent of  authorities,  to  establish  for  that  state  that  breaches  of  official  duty 
did  not  set  the  statute  running  as  against  an  individual,  until  he  had  experi- 
enced some  actual  damage  therefrom:  Bank  of  Hartford  Co,  v.  Waierman^ 
96  Conn.  835.    The  opinion  adopts  the  reasoning  of  the  dissenting  judge  in 
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(he  principal  oaae,  and  presents  the  view  there  maintained,  with  great  olear- 
neas  and  vigor.  The  oourt  contend  that  non-performance  of  an  official  duty  is 
not,  neceaaarily,  a  legal  injury  to  those  in  favor  of  whom  snch  duty  may  ex- 
ist. "  The  duty  violated  is,  primarily,  a  duty  to  the  public;  the  violation  is 
therefore  unlawful;  and  when  its  consequences  are  the  invasion  of  an  indi- 
vidual right,  and  then  only,  it  becomes  a  proper  subject  of  redress  by  him." 
Ck)gent  as  the  reasoning  may  appear,  it  states  the  law  for  that  state  alonei 
other  jurisdictions  follow  the  lead  of  Bett$  v.  Horris, 


State  v.  Wheetibb. 

[21  Mazbo.  Ml.] 
UUDKB  TSI  StATUTB  VOR  MALICIOUSLY  InJUKINO  A  DWELLDrO-HOUBl,  vitll» 

out  the  owner's  consent,  the  indictment  may  allege  a  tenant  at  will  to  be 
the  owner. 

AlTXB  TSI   JUBOBS  HATB  SXPASATBD   AFTER    A    OSNERAL  VXBDIOT,    it  li 

irregular  to  make  new  inquiries  and  explanations;  but  the  aoonnd  not 
being  injured  thereby,  the  verdict  will  not  be  set  aside. 

KoLLB  Prosequi  mat  bb  Entbrbd  as  to  that  one  of  two  ooonts,  in  rsgwd 
to  which  it  is  objected  that  an  irrognlawity  exists  sufficient  to  wamat 
setting  aside  the  verdict. 

EviDENOB,  BVBN  oif  Cross-bxamhtation,  FoRBiax  TO  THB  JasuE,  may  be 
rejected. 

A  Cheld  of  Asy  Aob  mat  bb  a  Witbbbs,  if  capable  of  <it«<Jngii^aiiing  be- 
tween good  and  eviL 

Fbxuminart  ExAMiNATioir  OF  A  Child  U  only  necessary  to  satisfy  tiie 
judge  as  to  the  propriety  of  adndtting  the  child  as  a  witness. 

BUBDBN  OF  PrOVINO  THAT  A  GbRTAUT  OfFBNSB  WAS  COMMITTED  WITHOITT 

THB  Owner's  Cohbeztt  rests  not  on  the  govenunent,  but  the  aooosed 
must  show  that  he  had  consent,  that  being  a  fact  peculiarly  within  his 
knowledge. 

Ihdjotmemt  contaiiiiiig  two  counts.  The  case  appean  boat 
the  opinion.    Verdict  of  guilty.    Defendant  excepted. 

Wells,  for  Whittier. 

Bridges,  attorney  general,  conira. 

By  Court,  Shefley,  J.  The  statute,  1826,  c.  812,  provided, 
«<  that  if  any  persons  shall  willfully  and  maliciously  injure  or 
destroy  any  building  or  other  fixture,  not  having  the  consent  of 
the  owner  thereof,"  he  may  on  conTiction  be  punished  by  fine  or 
imprisonment.  This  indictment  alleges  in  the  first  count,  that 
the  accused  ''beat  in  the  windows  and  broke  the  glass  of  a 
building,  being  a  dwelling-house,  the  property  of  one  Daniel 
W.  Jackman,"  and  that  he  had  not  the  consent  of  the  owner 
therefor.  In  the  second  count,  the  house  is  alleged  to  be  the 
property  of  Jacob  Butterfield. 
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The  testimony  proved,  that  Jackman  was  in  possession  of  the 
house  nnder  a  parol  agreement  to  occupy  it  for  one  year,  when  the 
same  was  injured.  It  is  contended,  that  this  was  not  sufficient 
proof  of  the  allegation  in  the  indictment,  that  Jackman  was  the 
owner.  The  rule  of  law  appears  to  be,  that  possession  is  suffi- 
cient evidence  for  that  purpose,  unless  it  be  that  of  a  servant 
merely,  who  is  occupying  as  such  for  another.  Where  one  was 
indicted  for  burning  the  house  of  another,  it  was  decided,  that 
A  tenant,  who  set  fire  to  the  house  of  his  landlord  before  his 
term  expired,  was  not  guilty  of  burning  the  house  of  another: 
Brieau^B  Ccue^  Leach,  195.^  In  the  case  of  the  People  v.  Van 
Blarcum,  2  Johns.  105,  who  was  indicted  for  burning  the  county 
court-house  and  jail,  alleged  to  be  the  dwelling-house  of  the 
jailer,  who,  hj  peimission  of  the  sheriff,  lived  with  his  family  in 
a  part  of  the  building,  and  under  the  same  roof  covering  the 
court-house  and  jail,  the  court  said,  it  was  sufficient  proof  of 
4he  allegation,  that  it  was  the  jailer's  dwelling-house,  that  it  was 
his  actual  dwelling  at  the  time  of  the  burning. 

Another  exception  taken  to  these  proceedings  is,  that  the  jury 
returned  a  general  verdict  of  guilty  after  having  been  instructed, 
that  there  was  no  sufficient  proof  to  sustain  the  second  count; 
And  after  having  separated  and  dined,  they  were  asked,  whether 
they  found  the  accused  guilty  on  both  counts,  and  they  an- 
swered, that  they  found  him  guilty  on  the  first,  and  not  guilty 
on  the  second.  After  the  jurors  have  separated,  and  there  has 
been  an  opportunity  for  others  to  converse  with  them  after  ver- 
<[ict,  to  operate  upon  their  judgments,  prejudices,  or  fears,  to 
induce  them,  or  some  of  them,  to  give  a  different  account  or 
explanation  of  it,  there  would  be  great  danger  in  permitting 
new  inquiries  to  be  made  and  explanations  to  be  given;  and  such 
A  course  is  not  considered  as  regular,  or  authorized  by  our  prac- 
tice. It  was  decided  in  LUUe  v.  Larrabee,  2  Greenl.  87  [11  Am. 
Dec.  43],  where  the  error  in  the  verdict  was  not  formal,  but  ma- 
terial, that  it  should  be  corrected  by  granting  a  new  trial,  or  in 
some  other  mode  than  by  the  explanatory  affidavits  of  the 
jurors.  And  there  is  little  difference  in  the  danger  attending  it, 
whether  the  explanation  be  made  in  open  court,  or  by  the  affi- 
davits of  the  jurors.  But  it  is  not  necessary  in  this  case  to  set 
aside  the  verdict  for  the  purpose  of  correcting  any  error  in  find- 
ing or  in  receiving  it.  The  accused  has  not  been  injured  by 
limiting  the  finding  to  the  court,  on  which  he  might  have  been 
properly  found  guilty.    And  if  it  had  not  been  so  limited,  the 

1.  Br^em^t  Catt,  1  Le«oh,  230. 
Ak.  Dko.  Vol.  XXXVm— 18 
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attorney  for  the  state  might  have  oared  the  difficulty  by  entering 
a  noUeproeequi  of  the  second  count:  CammonweaUh  t.  Iiu)k,  20- 
Pick.  356. 

The  question  proposed  to  be  put  to  Jackman  has  reference  ta 
a  matter  quite  foreign  to  the  issue;  and  a  court  is  not  obliged  to- 
permit  the  introduction,  even  in  a  croes-ezamination,  of  a  collat- 
eral &ct,  which  may  occasion  a  new  and  distinct  issue. 

It  was  at  one  time  considered  that  an  infant  under  the  age  of 
nine  years  could  not  be  permitted  to  testify:  BexT.  HYavers, 
Stra.  700;  CommonweaUh  t.  Sutchinsoriy  10  Mass.  226.  And 
that  between  the  ages  of  nine  and  fourteen  years  it  was  within 
the  discretion  of  the  court  to  admit  or  not,  as  it  should  or  should 
not  be  satisfied  of  the  infant's  understanding  and  moral  sense: 
Bex  T.  Dunnd^  Easf  s  P.  0.  442.  It  was  finally  determined  in 
Bragier^s  Case,  Id.  444,  on  consultation  between  all  the  judges, 
that  a  child  of  any  age,  capable  of  distinguishing  between  good 
and  evil,  might  be  examined  on  oath.  And  Bosooe  says,  thia 
has  been  the  established  rule  in  all  ciTil  and  criminal  cases  since: 
Bosooe's  Or.  Ey.  94.  The  credit  due  to  the  statements  of  such 
a  witness  is  submitted  to  the  consideration  of  the  jury,  wha 
should  regard  the  age,  the  understanding,  and  the  sense  of  ao- 
countabiliiy  for  moral  conduct,  in  coming  to  their  conclusion. 
In  this  case  the  witness  was  thirteen  years  of  age,  and  the  coun- 
sel for  the  accused  was  permitted,  on  the  cross-examination,  to 
introduce  for  the  consideration  of  the  jury  the  necessary  infor- 
mation on  these  points.  And  it  could  not  be  material  to  the 
accused,  whether  such  information  was  elicited  before  the  exam- 
ination in  chief  or  afterward.  The  examination  before  was  only 
necessary  for  the  information  of  the  judge,  who  appears  to  have 
been  fully  satisfied  of  the  propriety  of  admitting  the  witness. 

The  counsel  relies  with  more  confidence  on  the  exception  to 
that  part  of  the  charge,  which  states,  ''  that  it  was  not  incum- 
bent on  the  government  to  prove,  that  there  was  no  consent  of 
the  owner,"  and  that  the  burden  of  proof  was  on  the  accused  to 
show,  that  he  had  such  consent.  A  number  of  cases  are  cited, 
which  decide,  that  in  a  declaration,  or  an  indictment,  on  a  stat- 
ute, there  must  be  an  averment,  that  the  act  was  done  without 
consent,  when,  as  in  this  case,  it  is  a  substantial  part  of  the 
offense.  And  it  is  thence  inferred,  that  it  is  the  duty  of  the 
prosecutor  to  introduce  some  direct  testimony  to  prove  it.  This 
inference  does  not  appear  to  be  a  legal  one,  or  to  be  authorized 
by  the  decided  cases.  It  is  true,  that  the  jury  must  be  satisfied 
of  the  truth  of  all  the  material  allegations,  before  they  can  ba 
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authorissed  to  find  a  yexdict  of  guilty.  But  the  testimony  intro- 
duced to  prove  one  averment  may  be  such  as  to  raise  a  strong 
presumption,  that  another  averment  is  also  true.  A  person 
might  be  found  cutting  or  tearing  down  a  house,  or  breaking  in 
the  vnndows,  under  such  circumstances,  that  every  man  of  com- 
mon experience  would  conclude,  that  he  was  not  violating  any 
law  or  duty.  While  under  a  different  state  of  facts  and  circum- 
stances, the  conclusion  would  be  equally  satisfactory,  that  he 
must  be  acting  in  violation  of  both.  And  in  the  latter  descrip- 
tion of  cases,  there  is  nothing  unreasonable  or  illegal  in  requir- 
ing, that  one,  who  would  avoid  the  effect  of  such  a  presumption, 
should  introduce  testimony  to  rebut  it.  In  Jelfs  v.  BaUard^  1 
Bob.  &  Pul.  468,  Mr.  Justice  Buller  says,  *'  the  phuntiff  must 
state  in  his  scire  faciaa  everything,  that  entitles  him  to  recover; 
but  it  is  a  very  different  question,  what  is  to  be  proved  by  one 
party,  and  what  by  the  other."  And  Heath,  J.,  says,  **  it  is  a 
common  thing  in  actions  on  the  game  laws  for  the  phuntiff  in 
his  declaration  to  negative  all  the  qualifications,  which  would 
exempt  the  defendant  from  the  penalties  of  those  laws;  but  it 
lies  on  the  defendant  to  prove,  that  he  comes  within  any  of 
them."  All  the  judges  appear  to  have  been  of  the  same  opinion, 
when  such  a  case  was  pending  in  their  own  court,  although  two 
of  them  thought,  that  the  opposite  rule  prevailed  in  convictions 
before  a  magistrate:  Bex  v.  Stone ,  1  East,  639. 

In  the  case  of  the  United  States  v.  Hayward^  2  Qall.  485,  the 
information  alleged  an  importation  of  goods  from  Nova  Scotia, 
"  in  some  vessel  not  being  a  neutral  vessel;"  and  it  was  decided, 
that  the  burden  of  proof  was  on  the  claimant  to  show,  that  the 
goods  were  imported  in  a  neutral  vessel,  if  he  would  avoid  the 
effect  of  an  importation  from  that  place.  And  Mr.  Justice  Stoxy 
in  that  case  states  the  general  rule  to  be,  '^  where  the  negative 
does  not  admit  of  direct  proof,  or  the  facts  be  more  immediately 
within  the  knowledge  of  the  defendant,  he  is  put  to  his  proof  of 
the  affirmative."  Starkie,  in  substance,  states  the  rule  to  be, 
that  a  negative  is  not  required  to  be  proved  by  the  plaintiff,  ex- 
cept where  the  law  presumes  the  affirmative:  1  Stark.  Ev., 
Met.  ed.  862-365.  And  that  presumption  arises  only  where  the 
charge  involves  a  criminal  neglect  of  duty.  But  in  Bex  v.  Bogers, 
2  Camp.  654,  on  an  indictment  founded  on  the  42  Geo.  m.,  o. 
107,  for  coursing  deer  in  inclosed  grounds,  without  the  consent 
of  the  owner,  Lawrence,  J.,  held  that  it  was  necessary  on  the 
part  of  the  prosecution  to  prove,  that  the  owner  had  not  given 
Hh  ^  p^p^t     In  Harrison's  Case,  reported  in  Roscoe's  Cr.  Er. 


276  CTbosbt  v.  Hablow.  [Maine^ 

66y  on  an  infonnation  for  selling  ale  without  license,  it  was  held, 
that  the  informer  was  not  bound  to  produce  evidence  that  the 
accused  had  no  license.  In  Oeuing  v.  The  SkUe^  1  McCord,  573, 
on  an  indictment  for  selling  spirituous  liquors  without  license, 
it  was  decided,  that  the  burden  of  proof  was  on  the  defendant 
to  show,  that  he  had  a  license.  In  8mi£k  t.  Moore,  6  Greenl. 
274,  where  the  declaration  was  adjudged  to  be  defectiye  for  the 
omission  of  the  allegation,  that  the  neglect  was  "  without  just 
excuse,"  the  case  of  LUUe  y.  Thompsony  2  Id.  228,  where  there 
was  an  omission  of  the  allegation,  ''  without  the  consent  of  the 
owner,"  is  referred  to,  and  the  court  say,  ''for  though  the 
omitted  ayerments  should  haye  been  in  boili  cases  inserted;  yet 
in  both  also  the  burden  of  excusing  proof  would  haye  been 
therein  thrown  upon  the  defendants."  In  the  case  now  under 
consideration  it  was  a  matter  peculiarly  within  the  knowledge  of 
the  accused,  whether  he  had  obtained  the  consent  of  the  owner; 
and  in  such  case,  the  general  rale,  the  weight  of  authority,  and 
the  declared  law  in  this  state,  authorized  the  ohaxge  of  the  dis- 
trict judge. 
Exceptions  oyeiruled. 


Gbosbt  V.  Hablow  ksd  Tbubtee.  Hablow  v. 
Dbew  and  Tbustee.  Hablow  u  Wigoin 
AND  Tbustee. 

£31  Mazhx,  499  J 

Mobxoaoor's  TsyANor  at  Will  is  Terminated  by  notioe  given  by  the 
mortgagee  to  the  agent  appointed  to  collect  rents,  to  pay  such  rents  to 
himself  and  not  to  the  mortgagor. 

Iv  THE  MoRTGAOSE  IN  A  SuiT  AGAINST  THE  Mo&TOAOOB  sommon  the  agent, 
as  trustee,  after  notioe  to  such  agent  not  to  pay  rents  oolleoted  to  any  one 
but  the  mortgagee,  such  trustee  will  be  discharged,  as  he  holds  the  rents 
for  the  plaintiff. 

Tbustee  process  issued  against  Whitman  in  the  aboye  cases. 
Harlow,  Drew,  and  Wiggin  owned  certain  tenements  in  common. 
Drew  and  Wiggin  mortgaged  their  shares  to  Harlow.  Harlow, 
Drew,  and  Wiggin  had  appointed  Whitman  their  agent  to  col- 
lect rents;  but  before  rents  had  accrued  in  favor  of  Drew  and 
Wiggin,  Harlow  notified  Whitman  not  to  pay  the  rents  collected 
to  anj  one  but  to  himself,  Harlow.  At  the  time  of  the  service 
of  the  process  in  the  first  case.  Whitman  had  collected  rents 
due  Harlow.    The  other  cases  were  foreclosure  proceedings,  in 
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whioh  fhe  trusted  prooess  had  issued  against  Whitman  subse- 
quently to  the  notice  to  him  regazding  the  payment  of  rents 
collected. 

0.  F.  Shepley^  for  the  plaintift 

Cutting,  c(mtra. 

m 

By  Court,  WHmcAN,  0.  J.  In  the  two  last  cases,  it  is  dear 
from  the  disclosure  of  the  trustee  that  he  is  not  changeable. 
The  rents  disclosed  by  him,  as  being  in  his  hands,  were,  in  those 
two  cases,  due  and  payable  neither  to  the  said  Drew  nor  to  said 
Wiggin,  but  to  the  plaintiff  himself.  He  was  the  mortgagee  of 
the  premises;  and  being  so,  while  the  rents  were  accruing,  he 
gaye  notice  to  Whitman,  who  was  the  agent  of  the  mortgagor,  to 
pay  the  rents,  when  collected,  to  no  one  but  himself.  This  was  a 
termination  of  the  tenancy  at  will  of  the  mortgagors,  and  rendered 
Whitman  his  agent  and  liable  to  him  for  the  subsequently  ac- 
cruing rents;  Lane  t.  King,  8  Wend.  584  [24  Am.  Dec.  106]; 
Waddilove  t.  Bcamett,  2  Bing.  (N.  C.)  538;  Pope  v.  Briggs,^  9  Baxn« 
&  Cress.  246.  The  trustee,  therefore, in  these  two  casesmustba 
discharged;  but  in  the  first  case  he  is  chaxgeable. 


Hqbigaoxb's  Bight  to  Collbot  Rbivts:  See  Babct>ek  t.  Kemitdff  18 
Ike.  996}  Skmeg  Y.  Shndte,  ^  Id.  43Q;  NewaU  Y.  WrigK9lL9B. 


Spenoeb  V.  Eubub. 

[21  MAira.  619.] 

DuEBXioH  oar  thx  Vbsssl  duriitq  thx  Goiitinuakgb  or  tbs  Ooanufli 
amimo  non  revertendi,  and  without  safficient  cause,  oonneoted  with  a  OQO« 
tinued  abandonmeiit,  works  a  forfeiture  of  seameu's  wages  by  the  mar* 
itime  law. 

Idxu.— Pboper  Entbt  in  the  Loo-book  must  be  made,  when  statute  dessr> 
tion  is  interposed  as  a  forfeiture  of  wages. 

• 

Assumpsit  for  seaman's  wages.  The  case  appears  from  the 
opinion.  Verdict  for  the  plaintiff,  the  court  instructing  the  juiy 
that  since  the  act  of  congress  of  1790,  c.  29,  proof  of  an  entry 
on  the  log-book  according  to  said  act  was  necessary  to  create  a 
forfeiture  of  wages. 

Abbott,  for  the  defendant. 

Bcbinson,  contra. 

By  Oourt,  SssPLsr ,  J.    Desertion  of  the  vessel  during  the  oon« 


1.  P9pp€  T.  Bifg$. 
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tinimnce  of  the  contract,  animo  non  reueriendi,  and  without  suf- 
ficient canae,  connected  with  a  continued  abandonment,  works  a 
forfcituie  of  seamen's  wages  by  the  maritime  law.  But  when  a 
statute  desertion  is  interposed  as  a  forfcitore  of  wages,  there 
must  be  a  performance  of  the  duty  required  by  the  act  of  con- 
gress by  making  the  proper  entry  in  tiie  log-book:  Limlani  ▼. 
Stephens,  3  Esp.  269;  CUmtman  v.  l^inisan,  1  Sumn.  878;  The 
Bavena,  1  Ware,  809;  Magee  v.  2Re  Moss,  Gilp.  219. 

In  this  case,  the  seaman  shipped  for  the  term  of  four  months, 
and  deserted  when  the  term  had  but  little  more  than  half  ex- 
pired; and  did  not  return,  or  offer  to  do  so.  And  for  this  he 
offers  no  excuse.  This  brings  himwithin  the  first  class  of  cases; 
and  his  wages  earned  before  the  desertion  are  by  the  maritime 
law  forfeited. 

Exceptions  sustained,  and  new  trial  granted. 

FoBFETTUBB  ovSxAUAv's  Wagss  B7  Dxsxbtiov:  See  WM  T.  DmetkigifUH 
7  Am.  Dec  388. 


Hathawat  v.  Bxtbb, 

[21  MADn,  S67.] 

br  AwuMMUT  JOB  Monet  Had  and  Rboeived  for  goods  of  the  pleintiff  lolil 

by  the  defendant,  it  is  sufficient  to  prove  that  defendant  did  seU  tfae 
'  same,  and  received  payment  in  any  maimer. 
Idjoi. — ^That  Defendant  had  Reoeivsd  Patmxnt  is  a  question  for  the  Jozy 

where  it  is  proved  that  he  said  he  had  sold  the  goods. 
Ov  Sales  bt  Agents  presumption  that  payment  was  made  to  the  prinoipal 

will  arise  only  under  circumstances  which  indicate  that  such  was  to  be 

the  case  in  the  event  of  a  sale. 

Assumpsit  for  money  had  and  received  from  the  sale  of  sixteen 
cords  of  bark  by  defendant,  the  agent  of  proprietors  of  No.  8. 
The  instructions  given  and  refused,  upon  which  the  case  was  pre- 
sented on  a  bill  of  exceptions  to  this  court,  appear  from  the  opui* 
ion.    Yerdict  for  the  plaintiff. 

Hathaway,  for  the  defendant. 

Blake,  contra. 

"By  Court,  Sheflet,  J.  It  was  contended  in  argument,  that 
there  was  no  sufficient  proof  of  property  in  the  plaintiffs;  but 
it  does  not  appear,  that  any  such  question  was  made  and  de- 
cided by  the  presiding  judge.  And  the  only  questions  pre- 
sented by  the  bill  of  exceptions  are  those  arising  out  of  the  in- 
structions, and  the  refusals  to  instruct  as  requested.    In  this 
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aovat  fhe  pxoperfy  of  the  plaintiffis  must  be  coxuddeied  as  hav* 
ing  been  satis&ctorily  proved. 

There  was  a  substantial  compliance  with  the  first  request, 
when  the  jury  were  instructed,  "  that  to  maiTitain  this  action,  it 
was  necessary  for  the  plaintiffs  to  prove,  that  defendant  had 
sold  the  bark,  and  received  the  money  or  pay  for  the  same.'' 
And  this  was  correct;  for  if  he  had  received  payment  in  any 
manner,  he  must  be  regarded  as  considering  it  equivalent  to  a 
payment  in  money:  Bearddey  v.  Rooty  11  Johns.  464  [6  Axn,  Dec. 
386];  MJOer  v.  MOffr,  7  Pick.  186  [19  Am.  Dec.  264]. 

GQie  second  requested  instruction,  ''that  proof  that  defendant 
said  he  had  sold  the  bark,  is  not  sufficient  evidence  to  prove 
that  he  had  received  the  money  or  pay  for  the  same,"  was  not 
given.  To  have  complied  with  this  request  it  would  have  been 
necessary  for  the  court  to  have  decided  upon  the  legal  effect  of 
the  word  sold,  without  regard  to  the  circumstances  or  other 
fiicts  api>eazing  in  the  case.  Proof  of  payment  was  necessary, 
but  it  might  be  inferred  from  the  testimony  without  any  posi- 
tive evidence.  The  word  sale  or  sold,  as  used  in  conversation, 
and  even  by  legal  writers,  may  signify  only,  that  a  bargain  or 
contract  to  sell  has  been  made,  or  that  there  has  been  such  a 
contract,  and  delivery  of  the  goods,  or  that  such  a  contract  has 
been  made  and  completed  by  the  payment  of  the  price.  The 
meaning  will  usually  be  clearly  ascertained  by  the  words  used 
in  connection  with  it,  or  by  the  circumstances  developed.  Ex- 
amples of  the  use  of  the  word  in  the  first  sense  may  be  found, 
where  it  is  said,  ''  if  goods  are  sold  upon  condition  to  be  per- 
formed at  the  time  of  delivery,  and  the  goods  are  delivered,  but 
the  conditions  are  not  performed,  trover  will  lie  to  recover  them 
back."  And  where  it  is  said  **  the  vendor  has  a  lien  for  the  price 
of  goods  sold."  And  of  the  use  of  it  in  the  second  sense, 
when  ''an  action  for  goods  sold,"  or  "asgumpsU  for  goods 
sold,"  are  spoken  of.  And  of  the  use  in  the  third  sense,  where 
it  is  said  "where  goods  were  purchased  in  market  overt  and 
sold  by  the  purchaser  before  the  felon  was  convicted,  it  was  de- 
cided that  the  owner"  could  not  maintain  trover  for  them.  And 
when  it  ij  said,  "if  the  purchaser  neglects  to  remove  goods 
sold  within  a  reasonable  time,  the  seller  may  charge  him  with 
warehouse  room." 

These  examples  will  be  sufficient  to  show,  that  there  can  be 
little  safely  in  attaching  a  legal  meaning  to  the  word,  when 
separated  from  the  connection  or  circumstances  in  which  it  is 
used.    It  is  necessary,  therefore,  to  advert  to  the  facts  disclosed 
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in  fhe  case,  to  dedde  whefher  the  instructions  on  this  point  were 
coixeot.  These  were,  that  the  defendant  before  the  commence- 
ment of  the  suit  had  wrongfolly  seized  the  phuntiff 's  properfy, 
and  had  sold  it,  and  at  the  trial  had  offered  no  evidence,  that 
it  had  been  sold  on  a  credit,  or  that  it  had  not  been  delivered  and 
payment  made.  In  the  case  of  Longchamp  v.  Kenney^  Doug. 
187,  the  defendant  had  obtained  possession  of  a  ticket  from  his 
servant,  with  whom  it  had  been  intrusted  for  sale;  and  being 
ealled  upon  to  account  to  the  owner,  he  said,  "  Well,  if  I  had 
it,  what  then  ?  Go  to  the  person  who  received  it  of  you,  and 
let  him  pay  you."  The  servant  paid  for  the  ticket  and  brought 
an  action  for  money  paid  and  money  had  and  received.  Lord 
Mansfield  said, ''  if  he  sold  the  ticket  and  received  the  value  of 
it,  it  was  for  the  plaintiff's  use,  because  the  ticket  was  his. 
Now  as  he  has  not  produced  the  ticket,  it  is  a  fair  presumption 
that  he  has  sold  it."  This  sentence  affords  an  example  of  the 
use  of  the  word  sold  in  two  different  senses.  In  the  first  use, 
it  does  not  include  the  payment,  and  in  the  second  use  it  was 
designed  to  do  so.  It  would  not  be  necessaiy  to  cany  the  pre- 
sumption so  far,  as  in  that  case,  to  justify  the  instruction  given 
in  this  case,  that  '*  the  jury  would  be  authorized  to  find  not 
only  the  sale,  but  that  the  he  had  received  the  money  or 
money's  worth  for  the  same." 

In  support  of  the  third  request  it  is  contended,  that  if  pay* 
ment  is  to  be  considered  as  made,  it  is  to  be  presumed  to  have 
been  made  to  the  owner,  for  whom  the  defendant  was  agent. 
Such  a  presumption  can  arise  only,  when  from  the  nature  of  the 
business,  or  the  usual  course  of  transacting  it,  it  is  perceived, 
that  payment  would  be  expected  to  be  made  to  the  principal, 
and  not  to  the  agent.  Ordinarily  agents  and  factors  for  the 
sale  of  goods  are  expected  to  receive  the  payments.  If  the  de- 
fendant had  authority  to  sell,  which  must  be  presumed  so  far  as 
he  is  concerned,  there  is  nothing  to  indicate,  that  the  money 
was  to  be  paid  to  the  principal.  And  there  being  no  evidence, 
that  he  had  paid  it  over  to  his  princix>al,  the  action  may  be  sus- 
tained against  him:  BuUer  v.  Harrison,  Cowp.  566; 

It  does  not  appear,  that  the  jury  were  erroneously  instructed 
respecting  the  measure  of  damages,  or  that  the  defendant  was 
charged  for  a  greater  amount,  than  he  was  presumed  to  have 
received. 

Exceptions  overruled. 
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Basfokd  V.  Bbown. 

[S3  1Uxn,9.] 

Chn  OV  A  NUMBXE  OV  SUB80BIBXR8  TO  A  CoiOf ON  OvWOt  OAV  HOT  SUS 

Ahothib  of  thenxunber  for  the  latter's  proportion  of  moneyi  all^^^  to 
liATe  been  expended  by  the  plaintiff,  there  appearing  no  agenqy  for  .iho 
ezpenditore  of  the  money,  authorized  by  the  BabecriberB. 

Assumpsit  by  one  Basford,  on  the  following  instrument: 
"Dancing-school.  We,  the  signers  of  this,  do  agree  to  join 
and  subscribe  our  equal  proportion  of  the  expenses  attending  a 
dancing-school,  to  be  held  in  the  hall  at  B.  D.  Crocker's  hotel  at 
Dixmont  Oomer,  to  commence  as  soon  as  the  majority  of  the 
school  may  think  proper."  There  was  a  memorandum  on  the 
back  of  the  paper  to  the  efifectthat  Harris,  Basford,  and  Twitch- 
ell  were  chosen  managers.  Harris  and  Basford  at  different 
times  paid  money  for  the  instruction  of  the  school  and  for  rent; 
and  the  aggregate  amount  paid  by  them  was  more  than  the 
amount  subscribed,  as  it  appeared  on  the  paper.  Defendant's 
counsel  contended  that  plaintiff  could  not  maintain  the  action, 
as  the  paper  showed  no  contract  on  which  defendant  was  liable* 
The  court  decided  that  plaintiff  could  not  maintain  the  action 
alone,  but  that  suit  must  be  brought  by  all  the  subscribers. 
Plaintiff  submitted  to  a  nonsuit,  and  filed  exceptions. 

J.  AppleUm,  for  the  plaintiff. 

O.  F.  Shepley,  contra. 

By  Court,  Tehuzt,  J.  This  action  can  not  be  maintafaed. 
The  original  subscription  of  the  plaintiff,  defendant,  and  others, 
was  undoubtedly  for  carrying  into  execution  an  object  desirable 
to  them  and  lawful  in  itself.  But  if  it  be  a  promise  to  pay,  it 
is  one  made  to  no  particxdar  person,  and  founded  upon  no  TflJua- 
ble  consideration.  It  contains  no  authority  in  any  one  to  act 
for  the  subscribers  in  furtherance  of  their  common  design.  The 
report  of  the  case  shows,  that  the  plaintiff  and  two  others  made 
contracts  with  the  master  and  paid  him  money,  and  also  paid 
other  bills,  for  expenses  incurred  in  carrying  on  the  school. 
But  no  agency  is  found  to  have  been  conferred  upon  him,  or  any 
authority  given  to  make  contracts.  The  defendant  did  some- 
times attend  the  school,  but  it  does  not  appear,  that  he  had 
knowledge  that  the  plaintiff  had  assumed  any  liabilities,  if  in 
^t  any  were  assumed  by  him,  in  behalf  of  the  subscribers; 
and  sudi  knowledge  can  not  be  inferred  from  anything  in  the 
ease  before  us. 
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The  authorities  referred  to  by  the  plamtifTs  counsel,  as  aualo- 
gous  to  the  one  at  bar,  were  iliose  wherein  the  defendants  had 
conferred  on  the  plaintiffs  an  agency,  or  had  distinctly  recog* 
nized  in  them  a  power  to  act,  in  carrying  into  effect  the  pur- 
poses contemplated  in  the  subscription  papers.  This  case  ex- 
hibits no  such  facts. 

Assuming  that  the  subscribers,  including  the  defendant,  had  au- 
thorized the  plaintiff  and  two  others  to  make  all  the  engagements 
necessaiy  to  cany  into  execution  the  object  expressed  in  the 
paper,  there  is  no  evidence  that  the  plaintiff  has  made  advances 
for  the  defendant.  He  has  paid  a  sum  much  less  than  that  al- 
ready received  on  the  subscription  pax>er,  and  there  is  nothing 
on  which  we  can  found  the  presumption,  that  the  money  paid 
by  him  did  not  all  arise  from  those  receipts.  He  and  Harris 
have  each  paid  an  equal  sum,  and  together  more  than  that  paid 
by  the  subscribers;  but  how  can  we  say  that  the  plaintiff,  and 
not  Harris,  has  advanced  the  sum  which  has  not  been  obtained 
on  the  paper?  Harris  has  the  same  right  of  action  as  the 
plaintiff  has,  and  we  do  not  see  how  a  judgment  in  this  action 
against  the  defendant  can  bar  one  in  the  name  of  Harris. 

The  nonsuit  confirmed. 

Actions  on  SuBSCitiPTioNS  to  oontribate  to  a  oomnum  nndertakiqgi  See 
BridgewcUer  Academy  ▼.  QUbert^  13  Am.  Dec  457,  and  note;  Otorge  y.  ffani$f 
17  Id.  446;  C<mgregational  Bociety  ▼.  Perry,  25  Id.  455.  If  upon  the  futhof  a 
subscription  trustees  are  appointed,  and  expenses  inonrred,  of  which  the  sab- 
acriber  has  knowledge,  and  to  which  he  assents  by  paying  part  of  the  amount 
sabscribed,  the  law  will  imply  a  promise  to  pay  tiie  remainder,  and  an  aetion 
wOl  lie  therefor:  Fourmkigton  Academy  v.  AUen^  7  Id.  201. 


MoAlusteb  v.  Bbookb. 

[23  MAm,  80.] 

In  a  Tbustbb  Pboobss,  Notice  to  Cbeditob  need  not  be  given. 
Judgment  in  Trustee  Process  rendered  and  duly  recorded  stands  till  ra- 

Tersed  by  due  course  of  law,  and  is  conclusive  upon  the  creditor  nnlesi 

he  can  question  the  correctness  of  the  disclosure. 
8UBSISTINO  Judgment  against  Trustee  Constitutes  a  Qood  Defenbb  for 

him  in  an  action  by  his  principal  for  the  same  causey  without  proof  of 

satisfaction. 

AssuMFsrr  on  certain  promissoiy  notes  made  by  defendant. 
The  parties  agreed  on  a  statement  of  facts  which  appear  suf- 
ficiently from  the  opinion.  A  nonsuit  was  to  be  entered  if  the 
action  could  not  be  maintained;  otherwise  the  action  was  te 
stand  for  trial. 
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Bradbury,  for  the  plaintiff. 
ISiQeTf  contra. 

By  Court,  Whitmak,  0.  J.  By  the  statement  of  faots,  agreed 
upon  in  this  case,  it  appears  that  the  defendant  had  been  som- 
moned,  in  a  process  of  foreign  attachment,  as  the  tmstee  of  the 
plaintiff,  by  a  creditor  of  his;  and  had  disclosed;  and  thereupon 
had  been  adjudged  chargeable  as  such.  As  the  statement  is 
silent,  as  to  whether  the  debt  due  to  the  creditor  of  the  plaintiff 
was  equal  to  the  amount  in  the  hands  of  the  defendant,  it  is  to 
be  presumed  that  it  was  so;  especially  as  nothing  in  the  argu- 
ments of  the  counsel  indicates  anything  to  the  contrary.  It  is 
admitted,  that  this  action  is  brought  for  the  benefit  of  one 
Austin  Preble,  to  whom  the  notes  declared  upon  had  been  as- 
signed before  the  defendant  was  sunmioned  as  the  trustee  of  the 
plaintiff.  But  of  this  the  defendant  had  not  at  the  time  of  his 
disclosure,  received  such  notice  as  to  enable  him  to  make  a  dis- 
closure of  it  as  a  fact:  Foster  y.  Sinclair,^  4  Mass.  450;  and 
Wood  V.  Partridge,  11  Id.  491. 

The  counsel  for  the  plaintiff  objects,  that  the  disclosure  was 
taken  before  a  justice  of  the  peace,  without  notice  to  the  par- 
ties, as  contemplated  in  the  statute,  passed  in  1880,  c.  469,  sec. 
2,  and  was  therefore  coram  non  judioe;  and  that  the  adjudica- 
tion, that  the  defendant  was  trustee,  for  that  reason,  is  not  con- 
dusiye  against  him.  It  appears  that  the  plaintiff  in  that  case, 
and  the  trustee,  were  satisfied  with  that  course  of  procedure; 
and  if  the  present  plaintiff  had  been  notified  and  present,  it 
would  not  have  been  competent  for  him  to  have  interfered  in 
the  proceeding,  or  to  have  put  interrogatories.  He  must  have 
been  a  mere  silent  spectator  of  what  was  going  on.  And,  there- 
fore, when  the  statute  speaks  of  notifying  the  parties,  it  may 
well  be  doubted  if  it  was  in  contemplation  that  the  defendant 
should  be  notified.  The  word  parties  may  be  taken  perhaps  to 
mean  those  only ,  who  were  parties  to  what  was  actually  to  be  done. 
However  this  may  be,  it  does  not  appear  that  the  parties  were  not 
notified;  and  the  presumption  should  be  that  due  proceedings 
were  had  prior  to  the  adjudication.  The  court  had  jurisdiction 
of  the  subject-matter.  The  parties  were  regularly  before  them; 
and  might  have  objected,  in  any  stage  of  the  proceedings,  to 
whatever  might  seem  to  be  irregular.  No  such  objection  ap- 
pearing to  have  been  interposed,  it  is  to  be  presumed,  that,  if 
any  ground  therefor  existed,  it  was  waived.    A  judgment,  hav« 

1.  FoiUrY.SinkUr. 
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ing  been  rendered  and  duly  reoorded,  it  must  stand  till  rerened 
by  due  course  of  law.  And  the  statate  makes  it  condosiTe  upon 
the  creditor  of  the  trustee,  to  the  extent  of  the  judgment  against 
him,  unless  he  can  question  the  correctness  of  the  disdosoze, 
which  is  not  attempted  in  this  case. 

It  is  next  objected  that,  as  it  does  not  appear  that  the  defend- 
ant has  satisfied  the  judgment,  his  defense  is  not  complete. 
The  case  of  Wise  v.  BUion,  4  Chreenl.  485,  is  relied  upon  as  an 
authority  in  support  of  the  position.  The  court  there  say: 
**  We  are  yery  clear  that  the  disclosure  and  trustee  ludgment 
did  not  bar  the  plaintiff."  And  well  they  might,  for  tne  plaint- 
iff therein  was  not  the  debtor  in  the  trustee  judgment  referred 
to.  He  was  a  stranger  to  it;  and  of  course  could  not  be  oon- 
clusiyely  affected  by  it.  The  decisions,  it  is  believed,  have  been 
uniform,  that,  where  there  is  a  subsisting  judgment  against  a 
trustee,  it  constitutes  a  good  defense  for  him,  in  an  action  by 
his  princix>al  against  him,  for  the  same  cause,  without  proof  of 
satisfaction:  Perkins  y.  Parker,  1  Mass.  117;  Siewens  y.  0ay- 
hrd,  11  Id.  266;  Matthews  v.  ffaughUm,  2  Fairf.  877;  Norris  t. 
HaU,  18  Me.  832.  Although  in  BoynUm  y.  Fly,  8  Faixf.  18, 
cited  by  the  counsel  for  the  plaintiff,  the  trustee  had  satisfied 
the  judgment  against  the  principal,  yet  the  court  do  not  in« 
timate  that  such  satisfaction  was  essential  to  the  defense. 

As  agreed  by  the  parties,  the  plaintiff  must  become  nonsuit. 

JlTDOMlNT  AOAINBT  A  GaBNISHZB  18  NOT  A  DXFXNBB,  wheil  BQWl  hy  bii 

onginal  creditor,  xalen  the  judgment  has  been  satiified:  Choi  y.  JMd,  M 
Am.  Deo.  437.  # 


Fbontieb  Bane  v.  Mobsel 

[23  UAm,  88.] 

Momr  Wbono^ullt  Paid  under  a  Mistake  of  Faotb,  may  be  reoovered  Is 

an  action  for  money  had  and  received. 
Whxbb  Pabtt  Exchanges  Notes  of  a  Broken  Bank  for  thoee  of  a  aolyeiift 

one,  the  loss  must  fall  on  him,  both  parties  being  ignorant  of  the  failnre 

at  the  time  of  the  exchange. 
Rule  Potior  est  Conditio  Defendsntis  dobs  not  Apply,  where  pUuntlfl 

Buea  to  recover  for  loss  caused  by  the  failure  of  a  bank  whoee  notes  he 

has  reoeived  in  exchange  for  thoee  of  a  solvent  bank. 
Pa&tt  is  not  Bound  to  Present  Bills  to  Bank  fob  Patxbnt,  the  bank 

having  failed,  before  returning  them  to  the  party  from  whom  he  has 

received  them,  when  he  had  taken  them  as  onnency,  and  tD  be  used  as 

snoh. 
TsBTDKB  OF  THB  BiLLB  TO  THE  DEFENDANT  18  ExousiD,  where  he  deoboM  fa 

peremptory  terms  that  he  will  have  nothing  to  do  with  them. 
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Absumpsit.  The  Frontier  Bank  exchanged  with  the  defendant 
some  notes  of  small  denomination  for  two  notes  of  large  de- 
nomination, on  the  Oommonwealth  Bank.  These  notes  were 
then  remitted  to  Boston.  At  the  time  of  the  exchange,  the 
Oommonwealth  Bank  was  insolvent,  though  this  fact  was  un- 
known to  both  parties.  Plaintiff's  cashier,  as  soon  as  he  heard 
of  the  insolvency,  notified  defendant,  who  said  he  would  have 
nothing  to  do  with  the  bills.  The  bills  were  not  returned  hj 
mail,  but  by  a  packet  regularly  plying  between  Boston  and 
Eastport,  and  did  not  arrive  at  the  bank  till  a  month  later  than 
they  would  have  arrived  had  they  been  sent  by  mail.  On  their 
azrival  they  were  tendered  to  defendant,  who  refused  to  have 
anything  to  do  with  them.  Verdict  for  plaintiff.  Defendant 
ai^>ealed. 

LoweU  and  BawBOUf  for  the  defendant. 

.D.  T.  Oranger,  for  the  plaintiffs. 

.  By  Court,  Whitican,  0.  J.  It  is  a  well-established  principle 
of  law,  that,  if  money  be  wrongfully  paid  under  a  mistake  of 
the  facts  it  may  be  recovered  back,  in  an  action  for  money  had 
and  received;  it  being  considered  unconscionable,  that  money, 
so  paid,  should  be  detained  from  the  payor.  That  the  case  here 
presented  for  our  consideration  is  of  that  class  seems  incontro- 
vertible. The  plaintiffs  were  desirous  of  obtaining  from  the  de- 
fendant that,  which  could  be  regarded  as  in  the  nature  of  money, 
with  which  to  pay  a  debt  due,  where  nothing  but  that,  which 
was  regarded  as  tantamount  to  the  lawful  currency,  would  be 
accepted  in  satis&ction.  The  plaintiffs  delivered  to  the  defend- 
ant the  bills  of  banks  of  that  description.  In  consideration 
thereof  the  defendant  delivered  to  them  an  equal  amount  of 
bank  bills,  believed  by  both  parties  to  be  what  the  plaintiffs 
were  known  to  be  in  pursuit  of ^  but  which,  unfortunately,  the 
day  before,  had,  in  fact,  ceased  to  be  current  as  money;  and 
had  become  mere  merchandise,  capable,  as  the  case  shows,  of 
being  sold  at  only  sixty-nine  per  cent,  of  its  nominal  value. 
The  question  now  is,  who  shall  bear  the  loss  of  the  residue  ? 

The  defendant  contends,  that  he  was  the  innocent  vendor  of 
the  bills,  at  the  request  of  the  plaintiffs,  and  for  their  accom- 
modation; and  at  what  was  then,  at  the  place  where  they  were 
sold,  their  current  value;  likening  it  to  the  traffic  in  merchandise, 
in  which  the  principle  of  caveat  emptor  takes  place.  And  his 
counsel  have  argued  ingeniously,  and  cited  numerous  authori- 
ties in  support  of  his  positions.    On  the  other  hand  many  cases 


286  Frontier  Bane  v.  Morse.  [Maine^ 

are  cited,  and  urged  with  great  force  upon  our  attention,  sup- 
posed to  be  of  an  opposite  tendency. 

The  case  relied  upon  by  the  defendant,  as  most  directly  in 
point,  is  to  be  found  in  the  Law  Beporter,  vol.  4,  p.  214,*  pur- 
porting to  be  a  decision  by  the  supreme  court  of  Pennsylvania, 
in  which  it  would  seem  to  have  been  held,  that  '*  a  bona  fids 
payment  of  the  notes  of  a  broken  bank  discharges  the  debt." 
Mr.  Chief  Justice  Gibson,  in  that  case,  as  reported,  would  seem 
to  have  deemed  it  proper  to  go  into  an  elaborate  course  of  rea- 
soning to  sustain  the  decision.  And  well  he  might,  for  two  im- 
portant reasons:  1.  Because  the  supreme  court  of  the  state  of 
New  York,  and  the  court  for  the  correction  of  errors  of  the  same 
state,  had  decided  otherwise:  Lightbody  v.  The  Ontario  Bank, 
11  Wend.  9;  13  Id.  101  [27  Am.  Dec.  179];  and  2.  Because, 
independently  of  any  adverse  decision,  he  was  probably  aware, 
that  doubts  might  be  entertained  of  its  sotmdness.  And  more- 
over, he  has  foimd  it  necessary  to  urge,  to  quote  his  own  lan- 
guage, that  **  the  civil  law  principles  of  equity,  however  prac- 
ticable in  an  age,  when  the  operations  of  conunerce  were  simple, 
slow,  and  deliberate,  would  be  utterly  unfit  for  the  rapid  trans- 
actions of  modem  times.'' 

It  may  be  admitted,  that  there  is  some  difficulty  in  extracting 
from  the  decisions  in  analogous  cases,  which  are  not,  at  all 
points,  in  perfect  harmony  with  each  other,  the  rule  which 
ought  to  be  applied  in  such  cases.  The  New  York  rule  is  un- 
questionably more  conformable  ''to  the  civil  law  principles  of 
equity."  If  not,  however,  in  correspondence  with  the  principles 
of  the  common  law  we  should  not  be  at  liberty  to  adopt  it. 
And  if  it  be  inapplicable  to  the  state  of  things  in  this  commer- 
cial age,  as  the  common  law  is  founded  on  principles  of  prac- 
tical utility,  we  might  well  hesitate  before  yielding  to  it  our 
sanction  as  a  rule  of  action.  But  we  are  very  much  inclined  to 
consider  equity  and  utility,  in  reference  to  rules  of  action,  as 
nearly,  if  not  quite,  synonymous  terms.  That  which  is  not 
equitable  is  not  just,  and  that  which  is  not  just  ought  not  to  be 
law,  and  can  scarcely  be  of  practical  utility. 

The  chief  justice  seems  to  entertain  great  veneration  for  the 
principles  of  the  common  law,  and  in  this  we  fully  concur  with 
him.  And  without  intending  to  make  any  invidious  comparisons 
between  the  decisions  of  the  courts  of  Pennsylvania  and  New 
York,  in  this  particular,  we  are  free  to  confess,  that  we  enter- 
tain great  respect  for  the  decisions  of  the  supreme  court  of  the 

1.  Bayard  v.  Skunk,  1  Watto  &  S.  93. 
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latter  state;  and,  espedallj,  when  accompanied  by  the  almost 
unanimous  concurrence  of  their  court  for  the  correction  of  errors. 
The  fountains  of  the  venerated  common  law  are  nowhere  in 
America  more  copiously  drawn  upon  for  the  correct  rule  of  de- 
cision than  in  that  state. 

To  fortify  his  decision  the  chief  justice  relies  mainly  upon  the 
dictum  of  Lord  Mansfield,  in  MiUer  v.  Itacey  1  Burr.  452,  that 
bank  notes  are  treated  as  money, ''  as  much  so  as  guineas  them- 
selyes,"  which  no  one  at  this  day  will  question,  so  long  as  banks 
maintaiTi  their  credit,  and  it  can  not  be  believed  that  Lord  Mana- 
field  had  reference  to  bills  of  banks  of  any  other  description; 
and  upon  the  cases  of  Cambridge  v.  AUenby,^  6  Bam.  &  Cress. 
873,  and  Young  v.  Adams,  6  Mass.  182. 

In  the  case  of  Cambridge  v.  Jllenbyy^  the  vendor  of  goods  had 
received  in  payment  the  notes  of  a  banking-house,  which  had, 
a  few  hours  before,  stopped  payment,  neither  I>ar1y ,  at  the  time, 
having  any  knowledge  of  it.  The  vendor  kept  the  note  seven 
days  without  demanding  payment  of  the  bankers,  or  giving  no- 
tice to  the  vendee  to  receive  them  back.  The  court  held  that  by 
this  delay  the  vendor  had  made  the  notes  his  own.  It  is  true 
that  the  judges  do  remark,  in  giving  their  opinions,  that,  if  the 
notes  had  been  received  as  cash,  the  plaintiff  must  also  have 
failed;  but  this  was  not  the  ground  of  their  decision.  And  it  is 
believed  that  there  is  no  English  decision  to  be  found  directly 
to  that  effect. 

In  the  case  of  Young  v.  Adams  the  decision  was,  that  pay- 
ment  made  in  a  counterfeit  bill  was  a  nullity;  and  that  the 
amount  of  it  was  recoverable  in  an  action  for  money  had  and 
received.  Nothing  more  was  decided  in  that  case.  The  residue 
of  the  opinion  of  the  court,  drawn  up  by  Mr.  Justice  Sewall, 
contains  some  loose  ohUer  dicta,  in  a  style  somewhat  obscure, 
from  which  it  would  seem,  the  chief  justice  must  have  gathered 
what  he  denominates,  as  tending  to  support  his  conclusion,  the 
"  decree  of  the  supreme  court  of  Massachusetts."  No  decision 
of  that  court  can  be  found  directly  in  support  of  any  such  doc- 
trine. We  think  that  neither  the  principles  of  the  common  law 
nor  of  common  honesty  should  uphold  it.  And  we  do  not  be- 
lieve that  there  is  to  be  apprehended  any  embarrassment  ''  to 
the  rapid  transactions  of  modem  times"  from  the  adoption  of 
the  opposite  doctrine. 

Our  numerous  banks,  of  small  capitals,  or  of  almost  no  cap- 
ital, issuing  and  pressing  into  circulation  their  notes,  and  gain- 
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ing  for  ihem  in  numerous  instances  an  ephemeral  credit  and 
currency,  can  not  be  considered  as  cash,  if  at  all,  longer  than 
their  credit  is  maintained.  To  hold  otherwise  would  open  a 
door  to  frauds  innumerable.  The  holder  of  the  notes  of  a 
broken  bank,  liying  in  its  Ticinity,  would  be  tempted  to  hasten 
into  remote  and  obscure  places;  and  before  the  news  of  the 
discredit  of  the  bills  had  reached  there,  pass  them  off  to  the 
simple  and  unwary,  who  would  be  utterly  unable  to  prove 
knowledge  of  their  discredit  on  the  part  of  him  who  had  jiassed 
them  off;  and  be  therefore  compelled  to  pocket  the  loss; 
whereas  if  the  loss  is  made  to  fall  upon  hirri,  in  whose  hands 
they  might  happen  to  be  at  the  time  of  the  failure,  no  such  re- 
sult could  happen. 

Mr.  Ohief  Justice  Savage,  in  deUvering  the  opinion  of  the  court 
in  IdghtbodyT.  Ontario  Bank^  recognizes  one  rule,  which  we  think 
can  not  be  questioned.  It  is,  that,  what  can  be  ascertained  to 
have  been  the  intention  of  the  parties,  as  to  the  import  of  their 
contracts,  shall  be  condusiye  upon  them.  If  it  could  be  in- 
ferred, from  what  took  place  between  the  parties,  that  the  party 
accepting  bank  bills  in  payment  or  exchange  was  to  run  the 
risk  of  their  genuineness  and  value,  he  should  be  required  to 
abide  by  the  consequences.  But  if  it  should  be  apparent,  from 
the  nature  of  the  transaction  or  otherwise,  that  no  such  risk  was 
in  the  contemplation  of  the  parties,  a  different  result  should  fol- 
low. If  goods  were  offered  for  cash,  and  the  buyer  should  take 
them  with  a  full  understanding,  that  he  was  to  pay  cash  for 
them,  and,  in  making  payment,  should,  inadvertently,  pay  for 
them,  in  what  had  the  semblance  of  cash,  but  which  was  not,  in 
effect,  its  equivalent,  nothing  would  seem  to  be  more  reasonable 
than  that  he  should  make  good  the  payment. 

In  the  negotiation  between  the  parties,  in  the  case  at  bar, 
there  does  not  seem  to  be  any  difficulty  in  ascertaining  what 
must  have  been  the  tinderstanding  between  them.  On  the  one 
hand  the  plaintiffis  wanted  to  avail  themselves  of  that,  which 
was,  at  the  moment,  equivalent  to  cash,  and  convenient  for  re- 
mittance by  mail.  Of  this  there  is  no  reason  to  doubt,  that  the 
defendant  was  fully  aware.  The  phuntifis  had  an  equivalent 
to  offer  him  for  it  in  bills  of  small  denominations,  not  convenient 
for  remittance  by  mail,  which  he  accepted.  At  the  time  of  mak- 
ing the  exchange  the  defendant  had,  what,  tp  a  reasonable  in- 
tent, he  supposed  was  cash,  and  precisely  that  which  the  plaint- 
iffs wanted,  and  passed  it  off  to  them  accordingly.  It  does  not 
seem  that  there  could  have  been  any  misunderstanding  as  to  the 
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real  intention  of  the  parties.  It  was,  howeyer,  afterwards 
covered,  that  what  the  defendant  let  the  plaintiffs  have  was  not 
what  he  intended,  nor  what  he  well  knew  they  expected  they 
had  received  from  him.  What  shall  the  defendant  be  holden  to 
do  in  such  case?  Certainly  to  reimburse  the  plaintifb  the 
amount  of  the  loss  originating  from  the  disappointment.  In 
doing  so  he  would  but  conform  to  what  must  be  beUeved  to  have 
been  the  intention  of  the  parties. 

As  to  the  rule,  that,  where  both  parties  are  equally  innocent 
or  equally  guilty,  portior  est  conditio  de/enderUia,  it  can  no  more 
apply  to  this  case  than  to  eveiy  other  case  of  money  wrongfully 
paid  by  mistake.  Both  parties,  in  all  such  cases,  are,  or  may  be 
presumed  to  be,  equally  innocent,  yet  no  such  objection  to  a  re- 
covery could  be  interposed. 

This  simple,  and  to  us  seemingly  obvious  view  of  the  transac- 
tion, between  these  parties,  will  supersede  the  necessity  of  going 
into  a  review  of  all  the  numerous  cases  cited  by  the  counsel  for 
the  i)arties,  and  in  their  elaborate  arguments,  urged  upon  our 
attention. 

The  defendant,  however,  contends,  that  the  plaintiff  should 
have  presented  the  bills  in  question  to  the  bank,  from  which  they 
had  been  issued,  for  payment.  The  answer  to  this  is,  that  they 
were  not  received  for  any  such  purpose.  The  plaintiffs  received 
them  as  currency,  and  to  be  paid  as  such.  Not  finding  they 
would  answer  any  such  purpose  the  defendant  was  notified,  as 
soon  as  was  practicable,  of  their  inefficiency;  and  that  the  bills 
would  be  returned  to  him  as  soon  as  practicable. 

The  defendant  further  objects  that  they  should  have  been  re- 
turned to  him  by  the  return  of  the  mail,  after  they  had  been  re- 
ceived at  Boston,  or  as  soon  as  practicable  by  mail;  and  that  the 
plaintiffs  should  not  have  delayed  their  offer  to  return  the  bills,  by 
waiting  for  their  return  by  private  conveyance  from  Boston.  But 
it  appears  that  he  was  notified  by  the  plaintiffs  of  the  failure  of 
the  bank,  which  had  issued  the  bills,  as  soon  as  it  became  known 
to  them,  which  was  on  the  third  day  after  they  were  remitted  to 
Boston,  and  that  he  would  be  looked  to  for  reimbursement;  and 
that  he  zeplied,  he  would  have  nothing  to  do  with  the  bills. 
After  this  it  would  not  seem  reasonable,  tiiat  he  should  complain, 
that  the  bills  were  not  returned  to  him  in  due  season.  And  a 
similar  reply  might  be  made  to  his  allegation,  that,  if  the  bills 
had  been  seasonably  returned  to  him,  he  could  have  obtained 
specie  for  them  of  the  person,  who  remitted  them  to  him.  After 
the  defendant  had  declared,  in  peremptoiy  terms,  that  he  would 
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hftTe  nofhing  to  do  with  fhe  bOls,  fhe  pTaJntifh  won  tnidj  es- 
tfomhhd  in  not  takang  fhe  trooUe  to  tender  them  to  him. 
s  Judgment  on  the  yerdioL 

Movxr  Paid  uitbib  Msveaks  ov  Faoib  nay  be  yecoftwed  in  aa  aelioB  of 
ewnmprit;  Diebau  ▼.  Jbnet,  27  Am.  Deo.  488. 

VoLmncABT  Patxbntb  abx  hot  Bkoovirabux  Aeeeef  ▼.  Mead,  81  Am. 
Dea  617,  and  note. 

Bills  ov  In solvbnt  Bakk  as  Patmxict.— This  qneetion  ii  oonaidered  m 
the  note  to  Ontario  Bank  ▼.  LigMtbody,  27  Am.  Dea  170,  and  the  divergent 
viewi  entertained  by  different  oonrti  are  there  stated;  eee,  alao,  Wamwrigki 
T.  WeUter,  34  Id.  707. 

Patxxst  in  GouHTBBVKn  Billb:  See  Waieon  ▼.  Oretap,  86  Am.  Deo.  fi72» 
and  referenoe  In  note. 

Patmsnt  Off  WoBTBLBBS  OB  Obbatlt  Dbpbbgiatbd  Bahk-klls  b  not  m 
▼alid  paymenti  CfUmam  ▼.  Padfc,  34  Am.  Deo.  702. 


Beoewith  V.  Smith. 

[991CAZini,126.) 

NonoB  TO  Dbawbb  should  bb  Fullt  and  Pabtioolablt  Dibbotbd  to 
him  at  his  place  of  residence. 

KonoB  ov  DiSHONOB  should  bb  Put  into  thb  PosT-omoB  in  time  to  be 
oanied  by  the  maU  of  the  next  day  after  dishonor;  and  where  the  pro- 
test stated  that  it  was  put  into  the  post-office  the  next  morning  at  nine 
o'clock,  but  not  that  it  was  in  season  to  be  oanied  by  the  maU  of  that 
day,  in  the  aboence  of  evidence  the  Jury  will  not  be  anthorised  to  infer 
that  it  was  carried  that  day. 

AfifliuicpBrr  against  Noah  Smith,  the  drawer  of  a  bill  of  ex- 
change in  favor  of  plaintiff.  The  faiU  i?as  accepted  by  the 
drawee,  who  resided  in  Boston.  On  maturity,  payment  was  re- 
fused. To  prove  notice  of  dishonor,  plaintiff  prodnced  the  no- 
tary's protest,  which  stated  that  on  the  morning  after  the  protest 
for  dishonor  he  put  a  notice  into  the  post-office  directed  to 
"Noah  Smith,  Calais."  The  name  of  the  state  was  omitted 
from  the  direction,  and  defendant  proved  that  there  was  a  town 
in  Vermont  known  as  Calais.  By  consent  a  default  was  entered, 
judgment  to  be  rendered  thereon  if  the  court  was  of  opinion 
that  the  jury  could  infer  legal  notice;  otherwise,  de&ult  to  be 
taken  off. 

Chranger,  for  the  defendant. 

Bridges,  contra. 

By  Court,  Shbplbt,  J.    It  appearing,  that  the  notary  knew« 
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that  the  bill  OBme  from  a  bank  in  the  proTince  of  New  BnuMU 
wioky  and  that  he  dixeoted  a  notice  to  the  oaahier  at  St.  John, 
the  jniy  might  have  inferred,  that  he  would  be  informed,  that 
the  xeaidenoe  of  the  drawer  was  at  Calais  adjoining  that  province. 
But  there  is  nothing  anthorizing  the  inference,  that  the  notary 
did  not  direct  his  notice  to  the  drawer  precisely  as  stated  in  the 
protest  without  any  designation  of  the  state,  in  which  the  town 
is  situated.  And  if  so  directed  it  might  be  mailed  for  delivery 
at  a  town  of  the  same  name  in  another  state.  In  the  case  dF 
Walter  y.  EdyneSy  By.  &  M.  149,  it  was  held,  that  the  letter  grv^ 
ing  notice  should  be  fully  and  particularly  directed  to  the  person 
at  his  place  of  residence,  and  put  into  the  post-office  to  make  it 
equivalent  to  proof  of  delivery  to  him. 

The  case  presents  another  difficulty.  There  should  be  proof, 
that  the  letter  giving  notice  to  the  drawer  was  placed  in  the 
post-office  in  season  to  be  carried  by  the  mail  of  the  next  day 
after  the  bill  was  dishonored.  The  protest  states,  that  it  was 
put  into  the  post-office  the  next  morning  at  nine  o'clock  in  the- 
f  orenoon,  but  not  that  it  was  in  season  to  be  carried  by  the  mail 
of  that  day.  Nor  is  there  any  testimony  tending  to  prove  th» 
time  of  the  departure  of  the  mail  from  Boston  on  that  day. 
And  a  jury  would  not  be  authorized  to  infer  it  without  any  tes- 
timony. 

The  de&ult  must  be  taken  off  and  the  case  stand  for  trial. 


SumcixircT  ov  Nones  or  Dishonor  Mailed  to  thb  Ikdorsxb:  See 
tocB  T.  Johnson,  9  Am.  Dec  165;  Sh^d  ▼.  BreU,  11  Id.  209,  and  note;  Bank  qf 
Elizabeth  Y.  Ajfen,  Id.  535;  Beid  v.  Payne,  S  Id,  Sll;  Bank  qf  U.  8.  y.  Lame^ 
14  Id.  595;  Bank  of  Columbia  y.  MeOruder,  Id.  271;  Miranda  ▼.  City  Bank. 
26  Id.  493;  Gist  y.  Lybrand,  17  Id.  595;  Ibard  v.  Johnmm,  36  Id.  421^ 
Stephenson  v.  Primroee,  33  Id.  281;  Foreman  v.  Wikof,  35  14.  212,  and  cit»- 
tionB  in  note;  Lowery  v.  8coU,  Id.  627,  and  note;  Smitih  v.  Janes,  32  Id.  527« 
Chsek  V.  PiUdmry,  24  Me.  461,  modifies  the  rule  in  regard  to  giving  notioe  ctf 
dishonor  as  laid  down  in  this  case,  at  least  to  the  extent  that  the  person  send- 
ing the  same  has  a  reasonable  time  after  business  hours  of  the  next  day  alter 
the  dishonor  shall  have  commenced,  to  prepare  and  dispatch  notice. 


MoKenzib  v.  Neyius. 

[32  MaQCK,  138.] 
AOBHTS  AND  FaCIOBS  OF  FOKEIQK    PRINCIPALS  ABB    PBBaOKALLT  BSSPOV* 

8IBLB  on  contracts  made  for  their  principal,  notwithstanding  the  agenof 

is  known. 
Faotobs  havb  a  LiEir  on  the  Pbingipal's  Goods  in  their  poosesdon. 
Ihsitbakgb  Bbokebs  have  a  Lien  upon  Polioibs  or  Ivbubavob  in  thdt 

hands  procored  for  their  principals. 
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Whxbb  the  Agknt  ov  a  Forsiox  Pbikcipal  Employs  a  Subaoxnt,  all 
the  security  which  the  law  gives  to  the  immediate  agent  extends  to  the 
suhagent. 

Ax  Aoxht's  Lnv  n  hot  Waitkd  by  chaiging  the  oUum  for  which  then 
is  a  lien  in  a  general  merchandise  account. 

IV    THE  ASUCNCB    OF  THE  ApPUOATION    OF  A  PaTMSNT    BT  THE    PaBTXES, 

the  law  appropriates  it  to  extlnguisl)  the  oldest  charge. 
A  Subaqbnt's  Lien  on  tedb  Principal's  Good  fob  Sebvioes  Bone  fob 

THE  Agent  can  not  extend  to  any  other  aooonnts  than  those  connected 

with  the  agency. 
A  FoBEioN  Pbincipal  hat  Sue  a  Subaoemt  for  moneys  reoeiTcd  in  the 

coarse  of  the  agency. 

AonoN  to  recover  the  amount  of  a  certain  policy  of  insiuance  re- 
ceived from  the  insurers  by  the  defendants  on  a  loss  sustained  by 
plainti£f s  vessel.  The  plaintiff,  residing  in  the  province  of  New 
Brunswick,  empowered  Buck  &  Tinkham,  merchants  at  Eastport, 
in  Maine,  to  insure  the  plaintiff's  brig.  This  was  in  1834. 
Bock  &  Tinkham  wrote  to  the  defendants,  merchants  in  New 
York,  requesting  them  to  effect  the  insurance.  This  they  did  in 
their  own  name,  '*  for  whom  it  may  concern."  The  policy  was 
venewed  yearly  in  like  form,  in  1836, 1837,  and  in  1838.  la  the 
lall  of  1838,  a  partial  loss  was  sustained.  The  plaintiff  desired 
Buck,  the  then  surviving  partner  of  the  old  firm,  to  adjust  the 
Ibss,  and  he  immediately  wrote  to  the  defendants  asking  them  to 
Attend  to  the  matter.  Buck  died  before  the  loss  was  adjusted, 
mad'  thereupon  plaintiff  assigned  the  proceeds  of  the  policy  to 
the  Frontier  Bank  at  Eastport,  and  drew  on  the  insurers  in  favor 
of  the  administrator  of  Buck's  estate,  who  sent  the  draft  to  the 
defendants  for  collection.  The  loss  was  adjusted  in  December, 
1839,  the  insurers  paying  to  the  defendants  three  thousand  nine 
hundred  and  ninety-seven  dollars  and  eighty-nine  cents,  who  re- 
mitted an  account  to  Buck's  administrator,  crediting  the  estate 
with  two  thousand  bight  hundred  and  forty  dollars  and  four 
cents,  claimed  to  be  due  defendants  from  Buck,  and  leaving  a 
balance,  which  was  deposited  in  bank  to  the  credit  of  the  Frontier 
Bank.  At  the  time  of  Buck's  death,  the  plaintiff  was  largely  in- 
debted to  him,  but  settled  matters  by  giving  his  note  to  the  ad- 
ministrator January  7,  1840.  On  the  twenty-third  of  the  same 
month,  plaintiff  commenced  this  suit  for  the  benefit  of  the 
Frontier  Bank  to  recover  the  two  thousand  eight  hundred  and 
forty  dollars  and  four  cents.  Prior  to  the  loss  there  had  been  no 
direct  communication  between  the  plaintiff  and  defendants.  All 
premiimis  on  the  policies  during  the  various  years  had  been 
charged  by  defendants  to  Buck  &  Tinkham,  and  to  Buck  in  gen- 
eral account,  without  objection,  and  the  return  premiumji  and  re* 
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oeipts  for  losses  ciedited  in  the  same  way.  In  October,  1839, 
plaintiff  saw  a  paper  in  which  it  was  stated  that  defendants  in- 
tended to  balance  their  account  against  Buck  out  of  the  policy, 
and  did  not  notify  them  of  any  objection  thereto.  Other  facts 
are  set  forth  in  the  opinion.  Verdict  by  consent  for  the  defend- 
ant, subject  to  the  opinion  of  the  court. 

D.  T,  Oranger  and  Hobbs,  for  the  plaintiff. 

Hayderif  contra. 

By  Court,  Teniiet,  J.  The  plaintiff  being  an  inhabitant  of 
New  Brunswick,  and  having  from  time  to  time  employed  his 
agents  residing  here,  to  cause  an  insurance  to  be  made  upon  his 
brig,  which  insurance  was  effected  by  the  defendants,  at  the  re- 
quest of  these  agents,  a  question  is  presented,  whether  the  prin- 
cipal or  the  agents  were  liable  to  the  defendants,  for  the  ex- 
penses inourxed  and  services  done  by  them. 

By  the  usage  of  trade,  a  rule  may  be  considered  as  estab- 
lished,  that  agents  or  ^tors,  acting  for  merchants  resident  in 
a  foreign  oountiy,  are  held  personally  liable  for  contracts  made 
by  them  for  their  employers,  notwithstanding  they  fully  disdoae 
at  the  time  the  character  in  which  they  act.  This  arises  from 
the  oonsideration,  that  the  merchant  abroad  and  his  ability  to 
disehaxge  his  obligations  may  be  unknown  to  those,  who  assuioa 
peooniary  xesponsibilify,  or  make  advances,  or  perform  servioes 
on  his  aooount;  the  presumption  is,  that  the  credit  is  given  ex- 
clusively to  the  foreigner's  agent,  imless  rebutted  by  an  agree* 
ment  express  or  implied;  and  that  the  parly  dealing  with  the 
agent  intends  to  trust  one,  who  is  knov^n  to  him  and  resides  in 
the  same  countiy  and  subject  to  the  same  laws,  as  himself, 
rather  than  trust  to  one,  who  if  known  can  not  from  his  resi- 
dence in  a  foreign  oountiy,  be  amenable  to  those  laws,  and 
whose  ability  may  be  affected  by  local  institutions  and  local  ex« 
emptions,  which  may  put  at  hassard  both  his  rights  and  his 
remedies:  Story  on  Ag.,  sees.  268,  290,  400. 

The  facts  in  the  case  at  bar  show  that  all  parties  conformed 
to  this  principle,  that  the  defendants  made  their  charges  exclu- 
sively to  the  plaintiff's  agents,  and  did  not  seek  to  hold  him  re- 
sponsible. These  charges  were  acknowledged  by  those  against 
whom  they  were  made,  by  being  put  upon  their  account  against 
the  plaintiff,  who  on  his  part  treated  them  as  matters  between 
him  and  his  agents.  It  may  be  considered,  that  although  the 
defendants  effected  the  insurance  for  the  benefit  of  the  plaintiff, 
it  was  on  the  account  and  credit  of  Buck  &  Tinkham,  until  thai 
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inn  waa  dissolved,  and  of  Jonathan  Buck  afterwards.  The 
latter  were  considered  by  themselves  and  the  plaintiff,  judging 
from  their  acts,  as  the  contracting  parties  to  the  fullest  extent 
•t  the  object,  for  which  thej  were  employed  by  him. 

2.  Had  the  defendants,  for  their  indemnity,  a  lien  on  the 
policy,  by  virtae  of  which  they  received  the  money  in  question? 

From  the  usage  of  trade,  agents  have  often  a  right  to  retain 
a  thing  of  which  they  have  possession,  until  some  charge  upon 
ii  is  removed  or  satisfied.  Common  carriers,  wharfingers  and 
artificers  have  this  right  upon  goods,  committed  to  their 
custody,  until  some  expense  incurred,  or  some  service  done 
mpon  them  is  paid  for.  Such  are  particular  liens,  and  are  tar 
vored  in  law,  inasmuch  as  they  are  founded  in  equity  and  gen- 
eral convenience  in  trade  and  commerce:  Story  on  Ag.,  sec.  354. 
The  delivery  of  a  policy  of  insurance  will  give  a  lien  thereon: 
Id.,  sec.  861.  But  this  lien  is  confined  to  the  cases  where  the 
debt  or  demand  is  due  from  the  very  person  for  whose  benefit 
the  party  is  acting,  and  not  from  a  third  person,  although  the 
article  on  which  the  lien  is  asserted  be  claimed  through  him :  Id. 

It  is  now  incontrovertibly  established  as  matter  of  law  de- 
lived  from  long  usage,  and  admitted  without  proofs,  that 
fEhctors  have  a  general  lien  upon  every  portion  of  the  goods  of 
Iheir  principal,  in  their  possession.  Insurance  brokers  have 
BOW  by  general  usage  a  lien  upon  policies  of  insurance  in  their 
hands,  procured  by  them  for  their  principals,  and  also  upon  the 
moneys  received  by  them  upon  such  policies.  In  cases  of 
agency  there  generally  exists  a  particular  right  of  lien  in  the 
agent  for  all  his  commissions,  expenditures,  advances,  and  serv- 
ices, in  and  about  the  property  or  thing  intrusted  to  his  agency, 
whenever  they  were  proper  or  necessary  or  incident  thereto: 
Story  on  Ag.,  sees.  373,  376,  379. 

"Where  agents  employ  subagents,  in  the  business  of  the 
ilgency,  the  latter  are  clothed  with  precisely  the  same  rights 
and  incur  precisely  the  same  obligations,  and  are  bound  to  the 
nme  duties  in  regard  to  their  immediate  employers,  as  if  they 
were  the  sole  and  real  principals:"  Story  on  Ag.,  sec.  386.  "  A 
subagent  employed  by  an  agent,  to  do  a  particular  act  of 
agency  without  the  privity  or  consent  of  the  principal,  may  ac- 
quire also,  a  lien  upon  the  property  thus  coming  into  his  pos- 
■esnon  against  the  principal,  for  hid  commissions,  advances, 
«LBbursements,  and  liabilities  thereon,  if  the  principal  adopts 
Lis  acts,  or  seeks  to  avail  himself  of  the  property  or  proceeds 
aoq^iired  in  the  usual  course  of  his  subagency.    He  will  be 
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at  liberty  to  avail  hiniself  of  his  general  lien  against  the  princi- 
pal to  the  extent  of  the  lien,  particular  or  general,  which  the 
agent  himself  has  against  the  principal,  by  way  of  substitution 
to  the  rights  of  the  agent:"  Id.,  sec.  389. 

When  these  principles  are  applied  to  the  facts  in  this  case, 
thisre  can  be  no  doubt,  that  the  defendants  heldia  lien  upon  the 
policy.  If  it  had  been  obtained  by  the  plaintiff's  immediate 
agent,  from  his  means,  and  running  to  him,  it  would  have 
created  a  lien  in  his  favor.  We  have  seen,  that  the  contract  was 
between  their  agent  and  the  defendants,  who  were  to  look  exclu- 
sively to  their  direct  employers,  and  were  not  obliged  or  allowed, 
in  the  absence  of  a  special  agreement,  to  seek  for  remuneration 
beyond  him.  All  the  security  which  the  law  gives  to  the  im- 
mediate agent,  must  extend  to  the  subagents,  in  this  case,  so 
far  as  the  latter  have  a  right  for  their  indemnity,  to  look  to  the 
former  as  their  principal.  It  appears  unreasonable,  that  they  who 
render  services  and  make  advances  for  those  whom  they  trust 
as  principals,  in  order  to  escape  exposure  to  the  expense  and 
risk  of  seeking  payment  of  foreigners,  should  be  deprived  of 
the  important  and  additional  security  of  a  lien,  which  attaches 
to  the  article,  belonging  to  a  fellow-citizen,  who  is  the  direct 
employer.  In  this  transaction,  so  far  as  the  plaintiff's  agents 
were  authorized  by  him,  they  hold  the  same  relation  to  the  de- 
fendants, which  they  would  have  done,  had  the  property  in- 
sured been  that  of  the  agents;  the  defendants  were  their 
creditors  for  obtaining  the  several  policies,  and  upon  them  they 
had  a  lien  for  their  security. 

If  the  defendants  effected  this  insurance  without  the  privity 
or  consent  of  the  owner,  he  is  now  seeking  the  benefit  obtained 
by  their  means,  and  thereby  has  adopted  their  acts  and  their 
agency;  and  this  secures  to  them  a  lien  for  their  commissions, 
advances,  and  disbursements.  The  policy  was  made  to  them 
for  whom  it  might  concern;  this  must  have  been  by  the  owner's 
implied  knowledge  and  consent.  Several  insurances  had  been 
previously  affected  by  their  agency  on  the  same  property  under 
some  of  whiph  losses  had  happened.  Accounts  were  rendered 
by  the  defendants  to  his  agents,  and  by  them  to  him  of  all 
matters  touching  the  insurance;  a  long  time  had  elapsed  be- 
tween the  execution  of  the  first  and  the  last  policies,  and  there ' 
had  been  no  call  for  them  by  the  plaintiff.  If  the  delivery  of  a 
policy  of  insurance  will  give  a  lien  thereon,  one  must  attach, 
when,  by  the  consent  of  the  owner,  it  is  running  to  the  agent, 
and  suffered  to  be  retained  by  him.    The  owner's  immediate 
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agents  would  have  a  lien  upon  the  policj,  whioh  they  had  ob- 
tained, and  the  defendants  could  avail  themselves  of  this  lien 
hy  way  of  substitution  against  the  plaintiff. 

This  case  is  distinguished  from  that  of  Reed  v.  Pacific  Ins.  Co., 
1  Meto.  166,  for  there  the  insurance  was  made  by  the  plaintiff  in 
pursuance  of  a  specific  order,  by  which  he  was  requested  to 
procure  the  insurance  and  forward  the  policy.  The  court  say, 
'*  that  by  undertaking  to  execute  the  order,  he  is  bound  to  com- 
ply with  the  terms,  and  forward  the  policy,  and  this  predudea 
the  supposition  that  he  was  to  have  any  lien  upon  it  or  interest 
in  it.'* 

3.  Has  the  lien  been  in  any  manner  waived? 

It  is  insisted  that  the  charge  of  the  premiums  in  the  general 
account  with  Buck  &  Tinkham  and  Jonathan  Back  had  this 
effect.  If  there  was  any  act  of  the  defendants,  inconsistent 
with  the  existence  of  a  lien,  such  act  would  be  evidence  of  a 
waiver  thereof.  We  have  considered,  that  rehitions  existed 
which  gave  to  the  defendants  the  same  claim  which  they  would 
have  had  if  the  agents  of  the  plaintiff  had  been  the  exclu8ivi» 
and  entire  owners,  so  &r  as  their  acts  were  authorized.  The 
principal  is  still  liable  to  the  agent  personally  in  a  suit  tn  per* 
90nam,  for  the  amount  of  the  same  claims.  For  by  the  general 
vole  of  law,  an  agent  in  such  oases  trosts  both  to  the  fond  and 
to  the  person  of  his  principal:  BwrHU  v.  PhOUpB,  1  QalL  860; 
Feiach  v.  Diokson,  1  Mason,  9. 

If  the  plaintiff's  agents  had  been  in  troth  the  owners,  would 
the  lien,  which  otherwise  would  have  continued  in  full  foroe» 
be  waived  because  the  premiums  should  be  charged  to  them  in 
a  general  merchandise  aooount?  Would  there  be  any  relinquish- 
ment of  the  lien  by  a  ohaxge  to  the  owner  instead  of  the  brigf 
Or  would  it  have  been  lees  affected  by  keeping  a  distinct  and 
separate  account?  When  one  individual,  or  one  firm,  is  the 
sole  owner  of  the  property,  is  it  material  in  what  manner  the 
aooount,  intended  to  exhibit  the  debts  and  the  credits  for  settle- 
ment, is  made  ?  There  are  rules,  by  which  it  can  be  determined, 
whether  general  credits  are  to  be  applied  to  the  discharge  of  a 
lien  or  not,  as  well  where  the  claim  secured  thereby  is  part  of  an 
account  embracing  other  matters,  as  where  the  charges  are  en- 
tirely separate.  H  the  lien  would  not  be  waived  in  the  case 
supposed,  by  the  mode  adopted  in  this  instance,  it  is  not  per- 
ceived how  the  same  course  could  change  the  security,  or  take 
from  either  pariy  the  rights  which  would  otherwise  attach,  be- 
cause the  ownership  is  qualified,  limited,  or  constructive.    We 
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ftre  not  aware  of  any  reason  or  authoriiy  sufficient  to  induce  us 
to  come  to  the  conclusion  that  the  lien  was  waiyed. 

4.  Has  the  defendants'  lien  upon  the  policy  been  discharged? 
It  is  contended  by  the  plaintiff's  counsel  that  it  has  been  dis- 
charged by  actual  payment  of  all  the  claims,  which  the  defend- 
ants had  for  effecting  insurance  on^the  brig  Thistle. 

The  subject  of  appropriation  of  payments  to  the  discharge  of 
one  debt  or  another,  when  none  has  been  made  by  either  party 
at  the  time  of  such  payments,  has  undergone  much  discussion, 
and  the  opinions  entertained  by  courts  have  not  been  uniform. 
The  principles  of  the  civil  law,  which  are  in  this  respect  founded 
in  the  clearest  equity,  have  been  gradually  incort>orated  into 
our  common  law.  ''  Money  is  to  be  appropriated  to  pay  a  debt 
for  which  a  debtor  has  given  pawns  or  mortgages,  rather  than 
to  a  debt  due  by  a  simple  bond  or  contract:"  1  Yem.  24.^  *'  To 
an  old  debt,  rather  than  to  a  new  one:"  1  Meriv.  608.'  In  the 
Dniied  Stales  v.  Kirkpalrick,  9  Wheat.  720,  Mr.  Justice  Stoiy  in 
delivering  the  opinion  of  the  court  says:  "  The  general  doctrine 
is,  that  the  debtor  has  a  right,  if  he  pleases,  to  make  the  apjxro- 
piriation  of  payments;  if  he  omits  it  the  creditor  may  miJce  it; 
if  both  omit  it,  the  law  will  apply  the  payments,  aeoozding  to 
its  own  notions  of  justice.  It  is  certainly  too  late  for  either  party 
to  okttm  a  right  to  make  an  appropriation,  after  the  controversy 
has  arisen,  a  forHori,  at  the  time  of  trial.  In  cases  like  the 
present,  of  long  running  acoonnts,  where  defaitB  and  otedits  are 
pexpetoaUy  occurring,  and  no  balances  are  otherwise  adjusted 
than  for  the  mere  purpose  of  making  rests,  we  are  of  opinion, 
that  payments  ought  to  be  applied  to  extinguish  the  debts,  ac- 
cording to  priority  of  time,  so  that  the  otedits  are  to  be  deemed 
payments  pro  ianto^  of  the  debts  antecedently  due:''  Oan  v.  SHn* 
son,  8  Sumn.  99. 

Frequent  settiements  took  place  between  the  defendants  and 
Buck  &  Tinkham,  and  the  defendants  and  Buck,  after  the  dis- 
solution of  the  firm.  Their  dealings  had  been  extensive  and 
various,  embracing  large  amounts.  On  the  first  of  Januaiy, 
1839,  there  was  due  from  Buck  to  the  defendants  the  sum  of 
five  hundred  and  ninety  dollars  and  three  cents.  The  balance 
of  twenty-three  dollars  and  sixty-five  cents,  due  from  Buck  & 
Tinkham,  January,  1887,  was  credited  to  them  and  charged  in 
the  account,  to  Buck,  and  must  have  been  paid  before  Januaiy, 
1839,  or  embraced  in  the  balance  then  due.  All  accounts,  in- 
cluding the  charges  and  expenses  of  causing  insurance  on  the 

1.  Ileyward  y.  Lomax.  3.  Deoayne*  ▼.  A^o6l«. 
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brig  Thistle  prior  to  that  time,  have  been  paid,  excepting  that 
Biun,  and  the  commissions  and  brokerage  on  the  premiom  paid 
December  4,  1838,  or  that  was  all  which  the  defendants  can 
claim  on  eveiy  account,  as  being  due  at  that  time.  The  defend- 
ants haye  credited  against  the  charge  of  one  thousand  and  one 
dollars  and  twenty-fiye  cents  for  causing  Oxe  insurance  of  De- 
cember 4, 1838,  which  did  not  attach,  the  brig  having  been 
preyiouslj  lost,  the  sum  of  nine  hundred  and  sixty  dollars.  If 
then  the  balance  due  on  the  first  of  January,  1839,  and  the  com- 
missions, etc.,  on  the  last  premium  were  subsequently  paid,  the 
lien  on  account  of  the  insurance  was  discharged;  for  on  no 
principle  could  the  lien  exist,  where  nothing  was  due  to  support 
it.  The  amount  due  to  the  defendants  on  Uie  first  of  January, 
1839,  was  the  oldest  claim,  because  it  was  the  only  one.  There 
is  a  charge  against  Buck,  on  the  ninth  of  January,  1839,  of  over 
one  thousand  three  hundred  dollars,  and  before  the  fifteenth  of 
July,  a  very  considerable  amount  is  added;  but  before  May, 
iliere  is  credited  between  one  thousand  seven  hundred  dollars 
and  one  thousand  eight  hundred  dollars;  and  it  is  insisted  by 
the  plaintiff's  counsel,  and  we  think  with  legal  propriety,  that 
as  it  does  not  appear,  that  the  credits  were  to  be  applied  to  the 
payment  of  any  particular  item,  either  by  Buck  or  the  defend- 
ants, it  must  first  be  appropriated  to  extinguish  the  oldest 
charge,  especially  if  that  is  considered  to  have  been  secured  by 
■a  lien;  and  this  credit  was  more  than  sufficient  for  that  purpose. 

But  the  defendants'  counsel  contends  for  the  proposition,  that 
it  was  their  right  to  apply  the  money  received  by  them  of  the 
underwriters  to  their  account  against  Buck  for  other  and  distinct 
matters,  than  the  disbursements  and  services  in  causing  the  in- 
surance; and  they  withhold  sufficient  to  cancel  the  whole  bal- 
ance of  their  account  against  him.  This  is  insisted  upon,  1. 
Because  they  hold  directly  a  general  lien  upon  the  policy  in  their 
own  right  sufficiently  broad  to  include  this  balance;  2.  Because 
they  represent  Buck,  who,  it  is  said,  had  such  a  lien,  if  they  had 
not. 

''A  general  lien  is  a  right  to  retain  a  thing,  not  only  for 
charges  specifically  arising  out  of,  or  connected  with  that  iden- 
tical thing,  but  also  for  a  general  balance  of  accounts  between 
the  parties  in  respect  to  other  dealings  of  the  like  nature.  It  is 
Jess  favored,  and  construed  somewhat  more  strictly  by  courts  of 
law,  than  a  particular  lien;  although  the  tendency  of  late  years, 
tn  the  commercial  community,  has  been  rather  to  expand  than 
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to  resiziot  fhe  cases,  in  which  it  is  to  be  implied  by  the  usage  of 
trade:*'  Stoiy  on  Ag.,  sec.  354. 

In  Jarvis,  Adm'r,  v.  Rogers,  15  Mass.  389,  the  court  say: 
**  Courts  in  modem  times  have  leaned  much  in  favor  of  liens, 
considering  them  as  founded  on  principles  of  natural  justice, 
and  as  tending  to  the  security  and  encouragement  of  commerce. 
But  hitherto  the  adjudged  cases  have  not  transcended  the  limits 
of  equity  and  sound  policy,  and  within  those  limits  it  is  the 
duty  of  courts  in  all  cases  to  confine  themselves." 

'*  It  is  believed,  where  no  agreement  has  been  made,  that  the 
lien  can  not  embrace  accounts  of  a  different  nature  from  the 
transaction,  which  creates  it.  The  depositary  can  not  indeed 
oppose  to  the  restitution  of  the  deposit,  a  compensation  of  the 
credits,  which  he  has  against  the  person,  who  intrusted  him  with 
it,  when  these  credits  arise  on  other  accounts:"  Poth.  on  Oblig., 
note  589,  Evans'  ed;  Story  on  Ag.,  sec.  358.  "  So  the  debt  or 
demand,  if  claimed  for  a  general  balance  of  accounts,  must  be 
a  balance,  arising  from  transactions  of  a  similar  nature  with  that, 
upon  which  the  particular  lien  arises.  As  for  example,  if  the 
particular  lien  is  for  factorage,  the  general  lien  must  be  for  fac- 
torage transactions, land  can  not  be  applied  to  transactions  of  a 
totally  dissimilar  nature.  It  does  not  extend  to  other  independ- 
ent debts  contracted  before  or  without  reference  to  the  agency:" 
Stoiy  on  Ag.,  sec.  365,  376. 

''  Insurance  brokers  have  a  general  lien  upon  policies  of  insur- 
ance in  their  hands,  procured  by  them  for  their  principals,  as 
also  for  moneys  received  by  them  upon  such  policies,  not  only 
for  the  amount  of  their  commissions  and  premiums  for  the  par- 
ticular policies,  but  also  for  the  balance  of  their  general  insur- 
ance account  with  their  employers.  But  the  lien  does  not  extend 
to  cover  any  balance  due  upon  business  foreign  to  that  of  effect- 
ing insurances,  as  the  usage  does  not  extend  to  such  a  claim:" 
Story  on  Ag. ,  sec.  379.  '^  Where  it  is  known  to  the  broker,  that 
the  party  acts  for  another,  then  his  lien  is  strictly  confined  to 
his  commissions  and  premiums  and  charges  on  that  very  policy :" 
Id.  ''To  create  a  valid  lien,  it  is  essential,  that  the  party 
through  whom  or  by  whom  it  is  acquired,  should  himself  either 
have  the  absolute  ownership  of  the  property  or  at  least  a  right 
to  vest  it.  If  therefore  he  is  not  the  rightful  owner  of  the  prop- 
erty, or  if  he  has  no  power  to  dispose  of  the  same  or  to  create 
a  lien,  or  if  he  exceeds  his  authority,  or  if  he  be  a  wrong-doer, 
or  if  his  possession  be  tortious,  in  tliese  and  the  like  cases,  it  is 
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obvious,  he  can  not  ordinarily  create  a  lien  or  confer  it  on  oth- 
ers:" Id.,  sec.  389. 

The  case  of  Moans  y.  Henderson  etal.^  1  East,  335,  was  where 
the  plaintiff,  a  foreigner,  consigned  his  ship  to  one  Jennings, 
residing  in  LlTerpool,  with  orders  to  charter  with  salt  on  the 
plaintiffs  account,  and  to  effect  an  insurance  thereon.  Jen- 
nings opposed  the  policy  in  the  usual  way  in  his  own  name  with 
the  defendants,  who  were  brokers  residing  in  Liverpool,  with 
whom  he  had  before  been  in  the  habit  of  effecting  insurances  on 
account  of  others,  as  well  as  himself.  The  policy  was  warranted 
neutral.  Jennings  failed,  being  indebted  to  the  defendants  on 
general  balance  of  accounts  for  premiums  on  this  and  other  in- 
surances, to  a  greater  amount  than  the  average  loss  in  demand 
in  that  action,  and  the  question  was,  whether  there  was  a  lien 
on  the  policy  for  such  general  balance  as  between  them  and 
Jennings.  Lord  Kenyon,  C.  J.,  in  delivering  the  opinion  of 
the  court,  says,  **  if  the  agent  disclose  his  principal  at  the  time, 
it  is  clear,  he  can  not  ple^e  the  property  of  such  principal,  to 
another  with  whom  he  i^  dealing,  for  his  own  private  debts. 
Supposing  the  agent  had  said  to  the  defendants,  ''  it  is  true  I 
am  the  agent  of  the  foreigner,  but  nevertheless,  you  may  retain 
the  money  due  to  him  for  my  debt,"  could  sudi  a  tninsaction 
be  rastained?  All,  therefore,  which  the  defendants  can  retain 
for,  is  the  amount  of  the  premium  due  on  this  policy  on  the  part 
of  the  plaintiff." 

It  can  not,  we  apprehend,  be  contended,  that  the  defendants 
aie  more  to  be  favored  in  this  respect,  than  insoxanoe  farokers* 
The  accounts  of  the  defendants  against  Buck  &  Tinkham  and 
Jonathan  Buck  embrace  charges  for  causing  insurance  on  the 
brig  Thistle,  but  on  no  other  vessel  or  cargo  after  the  first  ap- 
plication veas  made  in  1834.  Their  accounts  in  eveiy  other  par* 
ticular  are  for  matters  foreign  to  the  business  of  insurance,  and 
we  know  of  no  case,  where  a  lien  attaches  by  operation  of  law 
to  a  policy  for  the  security  of  such  accounts. 

The  defendants  were  applied  to  by  the  letter  of  Buck  &  Tink* 
ham  of  the  first  of  December,  1834,  to  effect  insurance  on  the 
brig  Thistle,  owned  by  George  McKenzie  of  New  Brunswick. 
By  letter  from  the  same  firm,  of  November  17, 1835,  they  were 
requested  to  cause  a  renewal  of  the  insurance  on  the  brig  owned 
by  the  same  man.  November  26,  1836,  Buck  wrote  to  them  to 
have  eight  thousand  dollars  insured  for  another  year  on  the 
brig,  owned  by  the  same  man.  December  4,  1837,  Buck  again 
wrote  to  them,  *'  I  have  to-day  received  orders  from  the  owner 
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to  get  eight  tbotifiand  dollars  insured  for  another  year  on  the 
brig  Thistle/'  and  annexed  was  an  affidavit  of  the  plaintiff,  that 
the  brig  had  not  been  engaged,  the  previous  season,  in  the  West 
India  trade.  It  is  admitted  by  the  defendants,  that  the  brig 
i?as  owned  by  the  plaintiff  alone  from  the  time  she  was  built, 
in  1834,  till  she  was  lost.  The  policy  obtained  under  the  in- 
structions in  the  letter  last  referred  to,  is  the  one,  by  virtue  of 
which  the  money  in  controversy  was  received  by  the  defendants; 
and  these  letters  show  clearly  that  they  were  fully  informed, 
that  the  plaintiff  was  the  owner,  and  that  Buck  &  Tinkham 
and  Jonathan  Buck  acted  in  obedience  to  his  special  instruc- 
tions. 

After  the  loss  of  the  brig,  on  the  second  of  March,  1839,  Buck 
wrote  to  the  defendants  and  informed  them  that  the  owner  wished 
him  to  act  for  him,  the  plaintiff,  and  requested  them  to  take  meas- 
ures to  obtain  whatever  might  be  due  upon  the  policy.  On  the 
fifteenth  of  July,  1839,  Buck  informed  them  of  his  loss  by  fire, 
and  advised  them  on  the  subject  of  the  loss  of  the  brig  and  the 
claim  upon  the  underwriters,  and  said  that  * '  the  amount,  whatever 
it  is,  is  going  to  my  credit."  In  all  these  communications,  Buck 
was  acting  professedly  as  the  plaintiff's  agent,  and  there  is  no 
evidence  that  he  had  authority  to  pledge  the  plaintiff's  interest 
in  the  policy  for  his  own  benefit.  The  dealings  of  Buck  with 
the  defendants  had  not  the  least  apparent  connection  with,  or 
relation  to,  the  commercial  intercourse  between  the  plaintiff  and 
Buck,  excepting  the  insurance  of  the  brig,  and  after  her  loss, 
the  effort  to  obtain  the  money  due  upon  the  policy.  The  agency 
of  Buck  was  special  from  the  beginning,  and  so  the  defendants 
must  have  understood  it.  The  statement  in  the  letter  of  July 
16, 1839,  that  the  amount  was  to  go  to  Buck's  credit,  was  not 
even  an  assertion  on  the  part  of  Buck,  that  he  had  authority 
so  to  dispose  of  it;  he  might  suppose  that  he  could,  by  some 
arrangement  with  the  plaintiff,  be  able  so  to  apply  the  avails  of 
the  policy,  but  it  does  not  thereby  appear  that  he  intended  to 
say  the  power  had  then  been  given  him.  If  he  had  distinctly 
written,  that  the  plaintiff  had  authorized  him  to  dispose  of  the 
money  in  that  manner,  the  owner  is  not  to  be  prejudiced  by  the 
act  or  the  contract  of  the  agent,  when  they  transcended  his 
powers,  and  the  defendants  were  fully  apprised  of  the  scope  of 
the  agency.  Would  it  comport  with  notions  of  equity  and  jus- 
tice, that  one  selected  for  the  purpose  of  doing  certain  specific 
duties,  his  authority  limited  to  the  performance  thereof,  in- 
trusted with  no  property,  should  have  the  legal  right  to  pledge 
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for  hiB  own  pmtAe  debta,  past  as  well  as  fatmei  iha  whole  of 
that  whioh  was  seoured  by  certain  prescribed  acts  of  his  for  the 
owner,  to  those  who  had  perfect  knowledge  of  the  extent  of  that 
authority  ?  The  law,  we  have  seen,  does  not  require  those  who 
have  expended  money  and  incurred  liability  for  the  benefit  of  a 
foreigner,  through  a  domestic  agent,  to  look  beyond  the  latter. 
But  where  they  are  thus  secured,  they  must  be  satisfied.  Th^ 
can  not  hold  the  funds  of  the  foreigner  to  indemnify  them  for 
credits,  which  they  ha^e  given  to  the  agents  on  other  accounts. 
To  giYC  them  the  rights  contended  for  would  confer  privileges, 
which  they  could  not  enjoy  in  transactions  purely  domestic  in 
their  character.  By  such  a  construction,  they  would  have  the 
power  to  appropriate  the  property  of  the  foreigner  to  debts, 
having  no  connection  with  his  affairs,  without  being  subject  to 
the  risk  of  losing,  by  the  inability  of  the  agent,  the  outlays  in- 
tended for  the  owner's  benefit.  While  they  are  secured  by  a 
claim  against  a  fellow-citizen,  to  whom  they  voluntarily  gave 
the  credit,  for  the  expenses  of  the  insurance,  and  by  a  lien  upon 
the  policy,  the  one,  who  is  the  sole  owner  of  the  properly  in- 
sured, who  caused  the  transaction  entirely  for  his  own  better 
security,  would  be  exposed  to  have  wealth  to  an  unlimited  ex- 
tent pass  from  his  own  possession  into  the  hands  of  strangers, 
without  consent  or  knowledge,  and  he  left  to  the  feeble  conso- 
lation of  looking  to  the  personal  credit  of  his  agent. 

Had  Buck  any  lien  upon  the  policy,  which  the  defendants 
had  not,  and  to  which  they  can  succeed  by  representing  him? 
If  the  intercourse  between  Buck  and  the  plaintiff  was  in  matters 
foreign  to  the  business  of  insurance,  the  former  could  have  no 
lien  upon  this  policy,  for  the  security  of  any  balance  of  the 
general  accoimt,  which  might  be  due  from  the  latter  to  the 
former,  though  he  would  have  the  security  for  the  advances 
made  by  him  on  account  of  the  insurance.  In  looking  at  the 
accounts  between  them,  they  are  for  merchandise,  cash,  and 
business  haying  no  connection  with  insurance.  And  the  de- 
fendants have  received  eveiything,  which,  when  unpaid,  created 
a  lien  in  their  favor  upon  the  policy,  and  they  can  derive  no 
benefit  in  taking  the  place  of  Buck  to  obtain  that,  which,  what- 
ever might  be  his  rights,  they  could  not  again  receive. 

But  if  Buck  had  a  lien  on  the  policy  on  the  fifteenth  of  July, 
1839,  he  could  assign  whatever  interest  he  had  therein  to 
the  defendants  in  payment  or  security  for  any  claim,  which 
they  had  against  him,  so  far  as  it  would  extend.  Such  assign- 
ment would  in  no  wise  prejudice  the  rights  of  the  plaintiff.    And 
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if  Book  did  aastgn  any  daim  in  the  policy  belonging  to  him  to 
the  defendants,  be  oonld  not  afterwards  withdraw  it.  On  that 
day  he  wrote  to  them,  saying  the  amount  to  be  reoeived  wonld 
go  to  his  credit.  This  daim  against  the  underwriters  was  then 
fixed;  erexything  had  occurred  to  render  them  liable,  though 
the  sum  was  not  liqiiidated.  It  was  an  assignable  interest.  It 
was  to  be  reoeiyed  on  a  contract  in  the  defendants'  hands  and  to 
which  they  were  a  party,  and  who  had  the  power  to  receive  it. 
This  claim  against  the  insurers  was  appropriated  by  Buck  to  the 
defendants  to  be  applied  to  a  debt  due  to  them,  so  &r  as  he  had 
interest  in  or  power  over  it. 

Had  Buck  an  interest  in  the  policy  ?  He  had  caused  it  to  be 
underwritten,  at  his  own  exclusive  expense.  He  had  a  lien  upon 
it,  as  security  for  that  expense,  as  we  have  already  seen;  and 
though  he  had  discharged  the  lien,  which  the  defendants  had 
directly  upon  the  policy,  yet  as  he  had  freed  it  from  that  inciun- 
brance,  the  right  which  they  had  had,  would  exist  in  him.  And 
if  his  Hen,  thus  acquired,  was  not  discharged,  it  was  transferred 
to  the  defendants  on  the  fifteenth  of  July,  1839.  If,  however, 
the  state  of  the  accounts  between  Buck  and  the  plaintiff  on  that 
day,  were  such,  that  the  charge  for  the  expense  of  the  insurance 
was  extinguished,  the  lien  ceased  to  exist  and  nothing  was 
assigned. 

The  premium  for  the  policy  under  which  the  money  was  re- 
ceived, is  charged  by  Buck  to  the  plaintiff  in  December,  1837; 
and  the  balance  of  his  account  against  the  plaintiff  to  the  time 
of  that  charge,  inclusive,  is  seven  thousand  nine  hundred  and 
eighty-six  dollars  and  four  cents.  He  was  credited  as  having 
paid,  after  his  last  balance  was  struck,  in  June,  1837,  and  by 
the  last  of  February  following,  the  sum  of  five  thousand  seven 
himdred  and  sixty-two  dollars  and  twenty-two  cents,  leaving  a 
balance  unpaid  of  two  thousand  two  himdred  and  twenty-three 
dollars  and  eighty-two  cents  against  the  plaintiff;  between 
February  and  the  end  of  Jime,  1838,  the  sum  of  six  thousand 
and  forty  two  dollars  and  twenty-three  cents,  is  credited  by 
Buck  as  paid,  which  must  have  more  than  discharged  that  bal- 
ance; and  by  the  rules  of  appropriation,  these  payments  must 
be  considered  as  applied  to  the  oldest  claims. 

There  is,  however,  a  charge  to  the  plaintiff  by  Buck,  for  effect- 
ing the  insurance  for  the  year  commencing  December  1,  1838. 
This  policy  did  not  attach,  but  the  expense  was  incurred  by  the 
plaintiff's  order  and  for  his  benefit;  and  this  being  for  the  same 
species  of  business,  with  that  which  caused  the  indebtedness  of 
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the  underwiiterSy  we  see  no  reason  why  Back  would  not  have  a 
lien  upon  the  policy  of  the  preceding  year  to  secure  this  charge. 
The  defendants  have  in  their  account  applied  the  premium  re- 
turned in  payment  of  their  charge  for  the  insurance  effected  De- 
cember 4, 1^8.  Buck  was  alone  liable  to  the  defendants  for 
this  last  expense,  so  far  as  there  was  any  personal  claim,  at  the 
time  it  was  paid  by  the  defendants;  and  he  would  haTe  a  lien 
upon  the  policy  of  1837,  as  security  from  the  time  his  liability 
commenced  untQ  it  was  discharged;  and  we  are  to  look  and 
ascertain,  whether  it  was  so  discharged  prior  to  July  15, 1839. 

In  June,  1839,  Buck  gave  credit  to  the  plaintiff  for  the  return 
premium,  which  was  about  the  same  time  of  its  receipt  by  the 
defendants.  Will  that  credit  discharge  the  account  of  Buck 
against  the  plaintiff  for  that  premium,  or  must  it  be  applied  to 
the  account  generally?  If  the  sole  liability  of  Buck  to  the  de- 
fendants created  a  lien,  we  do  not  perceive  why  the  return  of 
the  premium  to  Buck,  for  such  it  was  in  effect,  does  not  in  the 
absence  of  proof  that  there  was  a  different  appropriation  by  one 
party  or  the  other,  or  both  by  agreement,  express,  implied,  or 
presumed,  discharge  it.  The  rules  to  which  we  haTe  before  ad- 
verted, would  seem  to  embrace  this  case,  and  so  direct  this  item 
in  the  credit. 

But  if  we  look  into  the  state  of  the  accounts  between  the 
plaintiff  and  Buck,  this  sum  is  paid  on  another  ground,  and  thus 
the  lien  would  be  discharged.  In  the  month  of  March,  1839, 
the  whole  amount  due  to  Buck  was  five  thousand  three  hundred 
and  three  dollars  and  ninety-five  cents,  and  of  this  sum  one 
thousand  one  hundred  and  twenty-seven  dollars  and  fifty-one 
cents,  at  least,  had  accrued  subsequently  to  his  liability  for  the 
last  premium,  which  was  December  4, 1838,  and  embraced  in 
the  balance  of  five  thousand  three  hundred  and  three  dollars  and 
ninety-five  cents;  and  this  would  reduce  that  balance  to  four 
thousand  one  hundred  and  seventy-six  dollars  and  forty-four 
cents,  as  the  sum  due  to  Buck  on  the  fourth  of  December,  1838. 
That  was  the  earliest  debt  existing  in  his  favor  against  the  plaint- 
iff, and  before  July,  1839,  there  is  credited  to  the  plaintiff,  b» 
paid,  the  sum  of  four  thousand  seven  hundred  and  thirty-seven 
dollars  and  forty-nine  cents,  which  is  more  than  sufficient  to  can- 
cel that  balance. 

It  is  true.  Buck  had  at  his  death  a  claim  against  the  plaintil^ 
more  than  sufficient  in  amount  to  meet  that  of  the  defendants 
against  him,  and  it  was  competent  for  all  parties  to  have  made 
an  agreement,  by  which  the  defendants  should  have  been  per- 
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xnitted  to  retain  the  money  reoeiyed  by  the  underwriters  to  dis- 
charge their  balance  against  Buck,  and  Buck  to  allow  the  same 
on  his  balance  against  the  plaintiff;  but  no  such  contract  was 
made,  and  there  was  not  such  a  connection  and  priviiy  between 
the  defendants  and  the  plaintiff,  as  would  justify  in  law  such  a 
substitution,  inasmuch  as  the  accounts  between  Buck  and  the 
plaintiff  were  entirely  foreign  to  the  dealings  between  Buck  and 
the  defendants,  excepting  the  items  for  insurance  of  the  brig. 
The  balance  due  the  latter  had  no  relation  to  the  policy,  and  any 
other  creditor  of  Buck  could  as  well  claim  to  represent  him  as 
ihey .  He  chose  to  make  the  appropriation  to  the  Frontier  Bank 
of  the  money  due  from  the  insurers;  of  this  the  defendants  had 
notice  in  October,  1839,  from  the  administrator  on  Buck's  estate, 
before  they  had  received  any  portion  of  the  money.  This  appro- 
priation they  recognize,  so  far  as  to  pay  for  the  use  of  the  Frontier 
Bank,  the  balance  remaining  after  satisfying  their  own  claims. 
If  Buck  had  any  lien  upon  the  policy  or  its  avails  at  the  time  of 
his  death,  his  representative  did  not  insist  upon  enforcing  it,  but 
took  the  earliest  measures  to  put  the  Frontier  Bank  in  possession 
of  the  funds  so  appropriated  to  them;  and  we  see  no  reason  why 
it  was  not  competent  for  Buck  and  his  administrator  to  do  all 
this;  and  the  latter  confirms  his  first  act  by  taking  the  plaintiffs 
note  for  the  balance  due  to  the  estate. 

Again,  it  is  said,  there  is  no  privily  between  the  plaintiff  and 
the  defendants.  If  the  latter  have  no  right  to  retain  in  their  hands 
the  money,  which  they  would  apply  in  discharge  of  their  balance 
against  Buck,  can  this  action  be  maintained  in  the  name  of  the 
plaintiff  against  them  ?  It  is  insisted  by  the  defendants'  coun- 
sel, that  this  sum  is  in  their  hands  by  virtue  of  a  contract  be^ 
tween  Buck  alone  and  them,  and  by  that  contract  only  can  it  be 
recovered. 

*' Where,  by  the  usage  of  trade  or  the  express  or  implied  agree- 
ment of  the  parties,  a  subagent  is  to  be  employed,  there  a  privity 
is  deemed  to  exist  between  the  principal  and  the  subagent;  and 
the  latter  may,  under  such  circumstances,  well  maintain  his 
claim  for  such  compensation,  both  against  the  principal  and  the 
immediate  employer,  unless  exclusive  credit  is  given  to  one  of 
ihem,  and  if  it  is,  then  his  remedy  is  limited  to  that  party :"  Stoiy 
on  Ag.,  sec.  887. 

The  defendants'  claim  for  effecting  the  insurance  was  against 
the  plaintiff's  agents,  for  the  reasons  which  are  obvious,  and 
which  have  been  before  examined.  But  where  the  reason  ceases* 
the  law  no  longer  applies.    Where,  from  its  own  notions  of 
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justice,  fhe  law  bo  far  fayors  the  sabagents  of  a  foreign  mer- 
chanty  that  he  is  at  liberty  to  look  to  his  immediate  employer^ 
-who  is  a  fellow-Gitizeny  it  does  not  allow  him  to  retain  moneys, 
which  he  well  knew  belonged  to  a  foreigner,  and  which  never 
was  the  property  of  his  employer.  We  can  not  doubt,  that  when 
the  policy  on  which  the  money  was  reoeiyed  was  executed,  the 
plaintiff  understood  that  Buck  would  employ  a  subagent.  It 
had  been  unifofmly  so  before,  and  on  the  fourth  of  December, 
1837,  the  agent  informed  the  defendants  that  the  owner  had  or- 
dered him  to  have  the  policy  renewed;  and  we  think  there  was 
an  expectation,  on  the  part  of  the  plaintiff,  and  when  Buck  un- 
dertook to  execute  the  order,  an  implied  agreement  between  him 
and  them,  that  it  would  be  effected  as  it  had  been  before. 

"  Where  an  exclusiye  credit  is  given  to  and  by  the  agent,  the 
principal  can  not  be  treated  as  in  any  manner  whatsoever  a 
party  to  the  contract,  although  he  may  have  authorized  it,  or  be 
entitled  to  the  benefit  of  it.  Thus  a  foreign  factor,  buying  ox 
selling  goods,  is  treated  as  between  himself  and  the  other  purty, 
as  the  sole  contracting  party,  and  the  real  principal  can  not  sue 
or  be  sued  on  the  contract:"  Stoiy  on  Ag.,  sec.  423. 

But  we  must  distinguish  between  the  contract,  and  the  ulti- 
mate object  of  it,  the  obligations  of  the  parties  thereto  and  the 
benefits  sought.  The  first  contract  between  the  plaintiff's 
agents  and  the  defendants,  was  that  insurance  should  be  effected 
by  the  latter,  and  that  having  been  done,  the  former  should 
compensate  them  therefor,  and  the  owner  of  the  property  in- 
sured, being  a  foreigner,  they  could  regard  his  agents  as  their 
principal,  to  the  extent  of  tixe  contract.  After  the  loss,  they 
were  again  employed  by  the  plaintiff's  agent  to  take  measures 
to  obtain  the  damages,  and  for  this,  too,  they  were  entitied  to 
recompense;  and  had  a  lien  in  the  first  contract  upon  the  policy, 
and  in  the  last  on  the  money  received,  for  the  same.  These 
contracts  were  between  the  plaintiff's  agent  and  the  defendants. 
After  the  latter  undertook  the  performance  of  these  services, 
any  want  of  fidelity  in  them  would  have  been  cause  of  complaint 
or  for  damages  with  the  other  contracting  party,  and  this  same 
party  alone  would  have  been  answerable  to  the  defendants  for  a 
breach  on  their  part;  these  were  the  particular  duties,  which  it 
was  expected  they  would  do,  for  these  were  all  they  were  re- 
quested to  undertake  by  Buck;  these,  too,  they  did  perform,  to 
tiie  satisfaction  of  all  interested,  and  were  permitted  to  retain 
therefor,  their  full  compensation. 

But  the  fruits  of  these  contracts,  these  expenditures,  these 
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fteornoes  belonged  to  the  plaintiff;  thej  were  neTer  intended  te 
be  relinquished  or  diminished  in  the  smallest  degree.  He  paid 
the  defendants  indirectly  the  consideration,  which  bronghi 
them  into  being,  and  to  make  them  available  to  him  the  sereal 
agencies  were  employed.  The  product  of  these  measures,  whiA 
he  took,  and  for  which  he  has  paid,  are  now  moneys,  a  part  of 
which  are  in  the  defendants'  hands.  Every  contract,  which  was 
entered  into,  to  effect  this  result,  has  been  faithfully  executed; 
and  so  far  as  the  plaintiff  gave  authority  to  bring  it  about,  Om 
obligations  on  one  side  and  the  other  are  dischaiged.  The 
avails  of  all  this  are  now  in  the  defendants'  hands,  excepting 
what  they  have  paid.  This  is  charged  with  no  lien,  and  ws 
know  of  no  reason  why  it  should  not  be  recovered  by  the  piMniall 
for  the  benefit  of  the  bank  to  which  he  assigned  it. 

It  was  in  the  plaintiff's  power,  as  well  as  the  defendants',  to 
have  prosecuted  a  suit  in  his  own  name  upon  this  policy  against 
the  underwriters,  it  not  being  under  seal:  SargerU  v.  Morris^  3 
Bam.  &  Aid.  277,  280;  Story  on  Ag.,  sec.  394.    After  the  de- 
fendante'  lien  was  removed,  which  they  had  directly  or  throagh. 
the  plaintiff's  agent,  the  policy  was  the  property  of  the  plaintiff^, 
and  on  request,  they  would  have  been  obliged  to  deliver  it,  if  ^ 
the  same  had  not  been  discharged  by  payment  from  the  under-  - 
writers.    And  since  the  money  has  been  received  by  the  defend-- 
ants,  they  are  equally  liable  for  that  in  the  name  of  the  plaintiffr 
Maans  v.  Henderson  etal.,1  East,  835. 

Verdict  set  aside  and  default  to  be  entered. 


Factob's  LnN:  See  Hobwon  v.  Davidton^  13  An^.  Dea  294^  in  note.  An^ 
that  an  agent  may  have  lien  which  must  be  diaoharged  before  principal  caa 
reoover  the  goods,  see  NewhaU  v.  Dunlapt  31  Id.  45. 

FoRuaN  AoEHT  IS  Pebsonallt  Responsiblb  on  oontraots  made  by  him 
for  his  principal:  JSfew  CcuUe  M,  Co,  v.  Red  River  R,  R.  Co.,  86  Am,  Deo.  081 


Skofield  v.  Haley. 

(23  Mauoe,  164.] 

NoTKn  TO  GuABAiVTOB,  OF  demand  on  debtor,  is  unneoeesitry  where  the  la^ 

ter  is  insolvent  when  the  debt  matures. 
Feat  Guakantt  is  fok  an  Amount  Gbeates  than  tub  Obiodtal  Dkbc 

will  not  prevent  a  recovery  of  the  increased  amount,  the  transaction  ba- 

ingbona^fide, 

AflsUHPBiT  on  a  guaranty  of  an  order  for  f orfy-one  dollars  and 
fifty-fiTe  cents.  The  consideration  of  the  guaranty  was  the  re- 
lease of  defendant  from  his  liability  to  pay  the  balance  due  oa 
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a  certain  acoount,  subsequently  ascertained  to  be  but  twent^f 
dollars.  The  drawees  of  the  guaranteed  order  being  insolyent 
when  the  draft  matured,  no  demand  was  made  upon  them  or  no- 
tice given  to  the  defendant.  He  contended  that  this  want  of 
demand  and  notice  should  release  him.  Verdict  for  the  plaint^ 
i£E.    Defendant  excepted. 

B.  Bradbury ^  for  the  defendant. 

liUler,  cofUra. 

By  Court,  Wbttmak,  0.  J.    Cases  of  guaranty  are  scarcely  to 
be  assimilated  to  those  of  indorsers,  under  the  mercantile  law 
of  bills  of  exchange  and  promissory  notes,  in  any  of  the  rules, 
as  to  demand  and  notice:  Clark  et  al,  y.  Burdett,  2  Hall,  197;  1 
Story,  22;^  Lee  y.  Dick,  10  Pet.  482.    A  guarantor  may  be,  and 
generally  is,  liable  without  either;  and  is,  in  many  respects,  in 
the  condition  of  a  surely,  obligating  himself  jointly  and  sever- 
ally  with  the  principal.    If  the  holder  of  the  obligation  lies  by, 
after  the  debt  becomes  due,  for  a  great  length  of  time,  without 
making  efforts  to  collect  his  demand,  and,  in  the  mean  time,  the 
debtor  becomes  insolvent,  according  to  some  authorities,  it  would 
seem,  that  the  guarantor,  would  in  a  court  of  equity,  if  not  of 
law,  be  held  to  be  absolved  from  his  liability.    But  if  the  debtor 
were  insolvent,  when  the  debt  became  due,  as  was  the  case  here, 
neither  demand  on  him,  nor  notice  to  the  guarantor  would  be 
necessary  to  charge  him:  Reynolds  et  al.  v.  Douglas  et  al,,  12  Pet. 
497.    As  to  the  offer  of  a  bond,  etc. ,  in  lieu  of  the  guaranty,  in 
this  case  it  was  but  a  proposition  on  one  side,  not  acceded  to  on 
the  other,  and  could  not  affect  the  rights  of  the  plaintiff  under 
the  guaranty.    As  to  the  third  ground  relied  upon  in  the  defense, 
against  a  portion  of  the  plaintiff's  claim,  we  are  of  opinion  that 
it  can  not  prevail.     The  order  was  sold  to  the  plaintiff  by  the 
defendant  bona  fide  and  absolutely  in  toto.     The  property  in  it 
therefore  became  whoUy  the  plaintiff's.    It  was  the  intention, 
for  aught  that  appears,  that  he  should  avail  himself  of  the  whole 
amount  due  of  the  drawees;  and  if  he  could  not,  that  the  de- 
fendant should  be  responsible  for  it.     And  this  view  of  the 
point,  if  authority  were  necessary  to  sustain  it,  is  fully  borne 
out  by  the  case  of  Oakley  v.  Boorman,  21  Wend.  588. 

Exceptions  overruled  and  judgment  on  the  verdict. 

GuABAirroB*s  Liabiutt  without  DsMAin)  and  Notigk:  See  AUen  ▼.  Bight 
Mere,  11  Am.  Dec.  288;  Oibbf  v.  Cannot^  Id.  699,  and  note,  a  case  whereiB 
the  drawer  and  indoraera  were  insolvent  at  the  maturity  of  the  order:  WooUq^ 
V.  Sergeant,  14  Id.  419,  and  note. 

L  TFOdei  T.  ^Avofc 
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WHrmER  V.  Heminway. 

£22  Mains,  238.] 

A  Shbbitf  who  Pats  the  Amount  of  the  Ezeoution  to  the  plaintiff 
without  intimating  that  he  had  advanced  the  money,  can  not  keep  the 
judgment  alive  to  sue  the  defendant  upon  the  same  as  assignee  either  ia 
law  or  in  equity. 

Debt  on  a  judgment.  The  caase  was  submitted  on  a  state- 
ment of  facts  sufficiently  disclosed  by  the  opinion. 

Crosby,  for  the  plaintiff. 

Jl  Williamson,  contra. 

By  Court,  Whitman,  C.  J.  The  cases  of  AUen  y.  Holden,  9 
Mass.  133 [6  Am.  Dec.  46],  and  Dunny. SneUetal,,  15 Id. 481,  are 
in  principle  very  distinguishable  from  this  case.  In  those  cases 
the  officers,  having  executions,  had  paid  the  creditors,  upon  hav- 
ing assignments  of  the  debts  made  by  them,  for  their  benefit; 
the  debtors  never  having  paid  the  same  to  the  officers.  Here 
the  officers,  who  held  the  execution,  paid  the  debt  to  the  cred- 
itor, without  intimating,  so  tea  as  appears,  that  he  had  not  col- 
lected the  same  of  the  debtor.  In  such  case  the  debt,  so  far  as 
the  plaintiff  was  concerned,  was  extinguished;  and  he  coidd 
not,  surely,  for  his  own  benefit,  have  sued  and  have  recovered 
upon  the  judgment,  by  virtue  of  which  the  execution  had  is- 
sued. And  the  officer  could  have  no  right  to  do  so  in  the  name 
of  the  creditor.  He  could  in  no  sense  be  considered  as  an  as- 
signee, either  at  law  or  in  equiiy.  The  case  of  Stevens  v.  Morae^ 
7  Greenl.  36  [20  Am.  Dec,  337],  and  cases  there  cited,  are 
directly  opposed  to  the  positions  contended  for  by  the  counsel 
for  the  plaintiff. 

Plaintiff  nonsuit. 


Shxbiff  Usino  ExBonnoN  to  IimxMimT  HxmsLr:  See  Beed  v.  Ffwyn,  B 
Am.  Dec  287. 
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Bbooes  V.  Brooke. 

[13  Onx  A3KD  Jomnox,  306.] 

Stativo  Pbeviocs  Pboceedinos  of  THX  CouBT,  not  with  ft  view  to 
their  alteration  or  amendment,  but  aa  a  portion  of  the  £a(iti  oat  of  whidi 
the  complainant's  equity  ariaes,  is  an  original  bill,  though  it  is  alleged  te 
be  a  supplemental  bill. 

■qvity  will  Graitt  Reuet  as  against  Subetiis  07  A  Tbustxx  where 
the  latter,  after  wasting  the  fund,  died  intestate,  without  estate  on  which 
administration  could  be  had,  and  the  creditor  has  no  remedy  at  law 
against  the  sureties  on  the  trustee's  bond. 

Whxkb  Incumbbancess  akb  not  Parties  to  Pbooxedengs  AppoiNTiNa  a 
Tbustxe  to  sell  the  property  and  pay  off  the  incumbrances,  they  are  not 
bound  to  seek  payment  out  of  the  proceeds  of  the  sale  in  the  trustee's 
hands,  nor  are  they  bound  to  abide  by  a  loss  on  account  of  the  trustee's 
default.  In  such  a  case  the  court  may  order  a  second  trustee  to  pay  off 
the  incumbrances  without  impairing  the  rights  of  the  incumbrancers 
against  the  sureties  of  the  first  trustee. 

Wbebe  Condition  or  Trustee's  Bond  is  Broken,  but  on  acooont  of  the 
death  of  the  trustee  before  the  creditor  has  become  properly  reoognised, 
the  latter's  remedy  at  law  is  lost,  equity  wHl  grant  relief  against  the 
sureties  of  the  trustee. 

Wqutty  will  not  Extend  Liability  or  Sureties  beyond  the  clear  intent 
and  import  of  their  contract;  but  if  to  such  an  extent  they  can  not  at 
law  be  held  liable,  by  reason  of  fraud,  accident,  or  mistake,  equity,  to 
prevent  a  failure  of  justice,  will  interfere  and  enforce  the  execution  of 
their  contract  according  to  its  obvious  meaning  and  design. 

AmcAL  from  the  court  of  chanceiy.  John  Brooks  filed  a  bill 
^^UBst  W.  B.  Brooke,  A.  H.  Boteler,  and  E.  W.  Belt.  The 
m  commenced,  "The  supplemental  bill  of  complaint/'  and 
alleged  that  one  Lucy  Brooke  filed  a  bill  in  Prince  (George's 
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county  court  as  a  court  of  equity  against  W.  B.  Brooke.  Upon 
this  biU  E.  M.  Dorsey,  since  deceased,  was  appointed  a  trustee 
to  sell  certain  mortgaged  premises.  In  pursuance  of  the  decree 
appointing  him,  Dorsej  filed  a  bond  with  the  clerk,  with  Boteler 
and  Belt  as  sureties.  The  premises  were  sold  by  Dorsey,  clear 
of  all  incumbrances,  and  the  sale  was  reported  and  confirmed. 
The  court  on  the  twenty-sixth  of  October,  1830,  ordered  the 
trustee  to  apply  the  proceeds  to  the  discharge  of  incumbrances 
prior  to  the  complainant's  mortgage,  and  to  pay  the  residue  into 
court.  The  auditor,  in  obedience  to  this  order,  made  a  partial 
report  on  January  11, 1831,  and  applied  part  of  the  proceeds  to 
the  discharge  of  claims  against  the  estate.  On  January  14, 1831, 
n.  M.  Chew  filed  his  petition  in  said  cause,  alleging  that  he  had, 
for  the  use  of  his  creditors,  recovered  judgment  against  said  W. 
B.  Brooke,  upon  which  a  fi.  fa.  was  issued  and  levied  on  the 
defendant's  equity  of  redemption;  the  petitioner  insisted  that 
the  property  became  boimd  thereby,  and  prayed  that  the  indebt- 
edness might  be  paid  out  of  the  proceeds;  upon  this  petition 
the  court  ordered  the  auditor  to  apply  the  residue  first  to  the 
dischai^e  of  the  complainant's  debt,  and  second  to  the  payment 
of  the  petitioner's  judgment  and  similar  debts.  The  auditor 
thereupon  applied  a  sum  in  payment  of  petitioner's  debt,  and 
the  court  ratified  the  report,  and  ordered  the  trustees  to  pay  over 
said  sum.  Notice  was  given  to  said  trustee  and  a  demand  made 
of  him,  and  on  his  refusal  to  pay  an  action  was  brought.  The 
bill  further  alleged  that  before  the  last  order,  execution  on  the 
judgment  had  been  stayed  by  W.  B.  Brooke  and  the  complain- 
ant and  another  as  his  sureties,  and  that  in  consequence  of  pro- 
ceedings had  thereunder  John  Brooks  was  compelled  to  pay 
said  judgment,  that  this  payment  was  made  after  the  commence- 
ment of  the  action  against  the  trustee  and  his  sureties,  and  that 
John  Brooks  thereby  became  entitled  to  the  rights  of  the  orig- 
inal judgment  creditor,  and  caused  to  be  entered  and  continued 
said  action  for  his  own  use.  The  bill  also  alleged  that  said 
cause  was  removed  from  Prince  George's  county  court  to  this 
court;  that  the  complainant  filed  his  petition  herein,  seating 
forth  his  rights,  and  that  Dorsey  had  died,  and  praying  that 
Boteler  and  Belt,  his  sureties,  might  be  compelled  to  pay  him 
the  money.  That  the  chanceUor  passed  an  order  directing  the 
sureties  to  pay  the  said  siun,  but  that  on  an  appeal  to  the  court 
of  apx>eals  the  order  was  reversed  on  the  ground  that  the  com- 
plainant was  not  entitled  to  a  summary  remedy  by  petition  and 
attachment.    That  the  said  action  at  law  was  afterwards  tried 
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in  the  couniy  comt  and  a  Yerdict  rendered  for  the  whole  amount 
of  the  demand  against  the  sureties,  but  this  was  also  reversed 
on  appeal,  upon  the  ground  of  the  uncertainiy  in  the  description 
of  the  persons  to  whom  the  said  sum  of  money  was  directed  to 
be  paid.  That  in  consequence,  the  complainant  is  in  danger  of 
losing  his  demand,  though  undoubtedly  entitled  to  have  it  satis- 
fied. The  complainant  desires  the  court  either  to  treat  the  order 
to  Chew  as  a  nullity,  so  as  to  entitle  him  to  another  order  as  the 
equitable  assignee,  or  to  so  modify  the  order  as  to  assure  to 
the  complainant  the  benefit  thereof;  and  that  as  the  trustee  has 
died  leaving  no  estate,  the  court  will  grant  relief  by  a  decree 
against  the  sureties. 

The  defendants  rely  on  the  order  to  Chew,  MftimiTigr  it  is  not 
competent  for  the  court  to  now  modify  or  set  it  aside,  and  the 
final  judgment  upon  the  case  at  law  as  a  bar  to  the  relief  now 
sought.  Bland,  Chancellor,  dismissed  the  bill  pro  format  and 
the  complainant  appealed  to  this  court. 

PraU  and  Alexander ,  for  the  appellant. 

Bowie  and  Johnson,  contra. 

By  Court,  Dobset,  J.  Much  time  has  been  spent  in  discussing 
the  question  whether  this  be  a  supplemental  bill  or  a  bill  in  the 
nature  of  a  bill  of  review,  seeking  to  alter  or  amend  some  decree 
or  order,  passed  in  a  cause  heretofore  depending  in  court  In 
neither  of  these  aspects  can  it  be  sustained;  nor  is  it  so  regarded 
by  us.  We  deem  it  an  original  bill,  stating  the  previous  pro- 
ceedings of  the  court,  not  with  a  view  to  their  alteration  or 
amendment,  but  as  a  portion  of  the  facts,  out  of  which  the  com- 
plainant's equity  arises.  The  case  of  Boteler  and  Beli,^  7  Gill. 
&  J.  143,  has  been  relied  upon  as  a  clear  adjudication  against 
the  rights  now  asserted  by  the  appellant,  and  as  settling  the 
doctrine,  that  a  court  of  chancery  has  no  power  over  the  securi- 
ties of  a  trustee,  their  responsibility  existing  only  at  law.  As  a 
general  ride,  this  doctrine  is  undeniably  true;  but  like  other 
general  rules,  it  is  obnoxious  to  some  exceptions,  of  which  we 
think  the  case  before  us  is  one.  The  case  referred  to,  in  our 
view  of  it,  contains  nothing  adverse  to  the  appellant's  right  to 
recover  in  the  present  form  of  proceeding;  on  the  contrary,  the 
court  explicitly  declares,  that  it  means  to  express  no  opinion 
upon  that  subject. 

Where  property  is  sold  under  a  decree  of  a  court  of  equity, 
the  proceeds  of  sale  are  considered  in  the  custody  of  the  court; 

1.  Bottler  and  Btlt  v.  Brooku* 
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and  no  person,  whether  a  party  to  the  suit  or  otherwise,  can 
maintain  a  suit  at  law  for  the  recoveiy  of  any  portion  thereof, 
until  payment  of  the  claim  thus  prosecuted  shall  have  beeu 
awarded  by  the  court,  and  (according  to  the  case  of  Oyster  and 
Annan,^  1  Gill.  &  J.  450)  notice  of  such  award,  and  a  demand 
of  payment,  shall  have  been  made  of  the  trustee,  or  other  offi- 
cer in  whose  hands  the  fund  may  have  remained,  as  the  fiduciary 
agent  of  the  court.  This  court,  in  the  case  of  Boteler  and  Belt  y. 
State,  use  of  Chew  &  Co, ,  8  Gill.  &  J.  360,  having,  in  effect,  declared 
the  order  in  favor  of  the  creditors  of  Henry  M.  Chew  <&  Co.  a 
nullity,  no  order  of  court  has  been  passed  for  the  payment  of 
the  judgment  owned  by  the  appellant,  in  virtue  of  his  having 
paid  it  as  one  of  its  superseders.  Nor  can  such  an  order  now  be 
passed — the  delinquent  trustee,  after  wasting  the  fund,  having 
died  intestate,  without  any  administration  or  estate  on  which  an 
administration  could  be  had.  To  place  himself  in  a  condition 
to  prosecute  at  law,  his  claim  against  the  sureties,  on  the  trus- 
tees' bond,  is,  to  the  appellant,  wholly  impracticable;  and  if  re- 
lief be  denied  him,  in  the  mode  in  which  he  now  seeks  it,  he  is 
remediless,  indeed,  both  at  law  and  in  equity. 

The  search,  proved  to  have  been  made  for  the  original  bond, 
is,  we  think,  sufficient  evidence  of  its  loss  to  warrant  the  intei'po- 
sition  of  a  court  of  equity,  as  far  as  that  fact  could  give  it  juris- 
diction. But,  in  our  opinion,  the  question  of  jurisdiction  does 
not  depend  upon  the  loss  of  the  bond.  If  the  bond  were  in  ex- 
istence, the  jurisdiction  is  sustained;  if  sustainable  at  all,  by  the 
other  facts  in  the  cause. 

It  has  been  insisted,  that  E.  M.  Dorsey,  the  trustee,  having 
been  ordered  to  pay  off  the  prior  incumbrancers,  such  incum- 
brancers thereby  became  creditors  of  the  fund  in  Dorsey's  hands, 
and  were  bound  to  abide  its  loss  by  Dorsey's  insolvency,  so  far 
as  the  residue  of  the  proceeds  of  sale  and  the  other  claimants 
thereof,  were  concerned.  And  consequently,  that  the  order  on 
Mundel  to  pay  off  the  prior  incumbrancers  with  the  fund  to 
which  the  appellant  and  other  subsequent  inciunbrancers  were 
entitled,  is  erroneous.  Without  stopping  to  inquire  what  ben- 
efits would  ultimately  result  to  the  appellees,  if  the  positions 
thus  urged  in  their  behalf  were  established;  and  whether,  under 
the  well-settled  principles  of  substitution,  a  court  of  chanceiy 
would  not  subrogate  the  appellant  to  all  the  rights  of  the  prior 
incumbrancers,  whose  claims  being  ordered  by  the  court  to  be 
paid  by  the  trustee,  for  whom  the  appellees  were  securities, 

1.  StaUt  lue  of  Oytter,  y.  Anan.  • 
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stand  exempt  from  one  of  the  strongest  grounds  of  defense^ 
which  has  been  relied  on  in  bar  of  the  relief  sought  by  the  ap- 
pellant; let  us  examine  whether  the  incumbrancers  were  in  the 
predicament  which  has  been  ascribed  to  them.    Had  they  been 
parties  to  the  proceedings  before  the  court,  the  consequences  as- 
serted by  the  appellees  might  have  been  urged  with  much  plau- 
sibility.   But  these  inctmibrancers  were  never  before  the  court, 
nor  made  parties  to  its  proceedings,  and  were  in  no  wise  bound 
to  seek  payment  of  their  claims  out  of  the  proceeds  of  sale  in 
the  hands  of  the  trustees,  and  if  not  paid  off,  might  have  pros- 
ecuted their  liens  upon  the  lands  sold  after  their  conYCjance  to 
the  purchaser,  notwithstanding  he  had  paid  the  whole  purchase 
money,  and  the  land  had  been  sold  to  him  by  the  trustee  free 
from  all  incumbrances.     To  rescue  the  purchaser  from  such 
glaring  injustice  and  oppression,  the  court  very  properly,  on  the 
failure  and  inability  of  Dorsey  to  pay  them  out  of  the  funds  in 
his  hands,  ordered  their  payments  by  Mundel,  the  second  trustee. 
It  has  been  stated  by  the  appeUee's  solicitor,  that  there  was  no 
breach  of  the  bond  in  the  life-time  of  the  trustee,  he  having 
complied  with  every  order  of  the  court  obligatory  upon  him. 
This  statement,  we  conceive,  is  not  warranted  by  the  proofs  and 
proceedings  before  us.    By  the  original  decree,  under  which  the 
sale  was  made,  the  trustee  was  ordered  to  report  the  sale  and  to 
bring  the  proceeds  of  sale  into  court;  the  latter  branch  of  which 
order  he  has  wholly  disobeyed,  and  thus  broken  the  condition  of 
his  bond.     For  the  consequences  of  which  breach,  both  he  and 
his  securities  are  liable  to  be  sued  at  law  by  any  person  who  can 
show  himself  damnified  thereby,  and  clothed  with  the  requisite 
authority  to  sue.     A  forfeiture  of  the  bond,  attended  ^th  sim- 
ilar consequences,  occurred  when  the  trustee  failed  to  comply 
with  the  order  of  the  court  of  the  twenty-sixth  of  October, 
1830,  commanding  him  to  pay  off  the  prior  incumbrances,  and  to 
bring  into  court  the  residue  of  the  purchase  money  in  his  hands. 
At  law,  then,  the  securities  were  not  only  not  absolved  from 
their  lx)ntract,  but  were  liable  to  be  sued  thereon,  the  moment 
the  requisite  sanction  to  the  claims  should  be  given  by  the  court 
in  which  the  proceedings  were  pending.    Is  it  then  consistent 
with  reason  or  equity,  tiiat  a  violated  contract,  in  full  force  and 
operation  at  law,  shoidd  be  discharged  by  the  mere  accidental 
circumstance  of  the  trustee's  death,  before  the  final  adjudication 
of  the  court,  upon  the  claims  before  it?    But  it  is  said,  that  the 
order  of  the  twenty-sixth  of  October,  1830,  to  pay  off  prior  in- 
cufnbranoee,  is  a  rescission  of  that  part  of  the  original  decree. 
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requiring  the  proceeds  of  sale  to  be  brought  into  court.  This 
is  not  the  fact.  The  funds  being  retained  by  the  trustee,  in- 
stead of  being  brought  into  court,  no  other  order  could  well  be 
passed,  consistently  with  the  existing  condition  of  things.  The 
order,  too,  of  the  twenty-sixth  of  October,  was  not  confined  to  the 
payment  of  prior  incumbrances,  but  enjoined  the  trustee  to  bring 
into  court  tiie  residue  of  the  proceeds  of  sale  remaining  in  his 
hands,  after  the  making  of  such  payment.  Thus,  in  respect  to 
such  residue,  reiterating  the  order  in  the  original  decree,  as  to 
the  bringing  into  court  of  the  proceeds  of  sale.  Upon  both 
branches  of  this  latter  order,  was  the  bond  of  the  trustee  for- 
feited in  his  life-time;  and  the  liability  of  him  and  his  sureties, 
to  be  sued  at  law  for  such  forfeiture,  fixed  and  imdeniable;  the 
commencement  of  suit  being  delayed  only  untQ  the  damnified 
party  should  have  been  recognized  as  such  by  the  court;  and  he 
should  have  gone  through  the  form  of  notice  to  the  trustee  and 
demand  of  payment.  If  relief  in  the  mode  in  which  he  has  now 
sought  it,  be  denied  to  the  appellant,  he  is  wholly  without  rem- 
edy. And  what  is  it  that  has  placed  him  in  this  lamentable 
condition?  The  simple  accident,  that  before  payment  of  his 
claim  has  been  ordered,  and  notice  given  and  demand  made,  the 
trustee  has  departed  this  life.  To  place  himself  in  a  condition 
to  assert  his  rights  in  a  legal  forum,  has,  by  this  accident,  become 
impracticable.  Can  a  stronger  case  than  that  now  before  us, 
for  the  interposition  of  a  court  of  equity,  upon  one  of  its  well- 
established  heads  of  equitable  jurisprudence,  be  well  imagined, 
unless  indeed  the  objection  to  relief  set  up  by  the  appellees,  on 
the  ground  of  their  suretyship,  can  be  sustained.  The  appall- 
ing consequences  residting  from  such  a  defense,  are  such,  that 
before  it  would  be  sanctioned  by  any  court,  much  less  a  court  of 
equity,  the  most  imperative  and  unanswerable  authorities  must 
be  adduced  to  support  it.  To  none  that  we  regard  as  such, 
have  we  been  referred.  It,  in  fact,  establishes  the  principle, 
that  whenever  a  trustee,  having  funds  in  his  hands  arising  from 
property  sold  under  a  decree,  dies  before  the  appropriation  of 
the  fund  amongst  the  claimants  has  been  ordered  by  the  court, 
and  a  demand  of  payment,  accordingly  made  of  the  trustee,  his 
securities  in  his  bond  are  absolved  from  all  liability  thereon.  In 
support  of  this  startling  proposition,  the  solicitor  of  the  appel- 
lee asks,  "  Will  you  do  anything  to  enlarge  the  liabilities  of  se- 
curities V  A  court  of  equity  will  do  nothing  to  extend  the  lia- 
bility of  securities  beyond  the  clear  intent  and  import  of  their 
cortraot.    But  if  to  such  an  extent  they  can  not  at  law  be  held 
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liable,  by  reason  of  fraud,  accident,  or  mistake,  a  court  of 
equity,  to  prevent  a  failure  of  justice,  will  interfere,  and  enforce 
the  execution  of  their  contract  according  to  its  obvious  meaning 
and  design.  As  authorities  for  this  see  the  cases  of  Crosby  v. 
Jonathan  Middleton,  CoUeson  et  al,,  Prec.  Ch.  309;  Stip  v.  Huey 
et  aI.,S  Atk.  93,  and  Berg  v.  Radcliff,  6  Johns.  Ch.  302.  The 
death  of  E.  M.  Dorsey,  imder  the  circumstances  in  which  it  took 
place,  is  such  an  accident  as  would  entitle  the  appellant  to  relief 
in  a  court  of  equity  in  the  manner  in  which  he  seeks  it. 

But  suppose,  that  we  are  wrong  in  sustaining,  under  the  cir- 
cumstances of  this  case,  the  jurisdiction  of  the  chancery  court 
on  the  ground  of  accident,  it  ought  to  be  sustained  upon  that 
great  principle  in  which  chanceiy  jurisdiction  was  originally  as- 
sumed— that  without  it,  there  would  be  a  total  failure  of  justice, 
a  court  of  law  being  incompetent  to  grant  any  adequate  relief. 
This  doctrine  is  fully  supported  by  the  supreme  court  of  appeals 
of  Virginia, in  the  case  of  SpotUswood  v.  Dandridge  ei  al,,^  Munf . 
289 — a  case  in  principle  not  distinguishable  from  that  before 
us.  In  Virginia,  if  an  executor  commits  a  devastavit,  suit  upon 
his  bond,  against  his  securities,  can  not  be  maintained,  until  the 
devastavit  against  the  executor  be  established  in  a  suit  at  law. 
In  the  case  cited,  the  executor  died  without  any  personal  repre- 
sentation after  a  devastavit,  but  before  its  establishment <by  suit. 
Belief  was  granted  against  the  sureties  on  their  bond  by  a  bill  in 
chanceiy.  Speaking  in  reference  to  proving  the  devastavit  other- 
wise than  by  a  suit  at  law,  the  court  say,  "if  this  can  not  be 
done  in  one  tribunal,  owing  to  its  particular  forms  of  proceed- 
ing, it  may  be  done  in  another,  for  it  is  a  fundamental  princi- 
ple, that  there  is  no  right  without  a  remedy."  This  case  is  cited 
with  approbation  in  the  case  of  Carow,  Executor  of  Mowatt,  v. 
Mowatt's  Administrator,  2  Edw.  Ch.  67,  where  it  was  decided, 
that  an  administrator  committing  a  devastavit,  being  dead,  before 
action  establishing  it  at  law,  a  court  of  equity  will  take  cogni- 
zance of  a  suit  against  his  sureties  or  their  representatives,  and 
the  persons  interested  in  any  estate  he  may  have  left,  and  make 
them  liable  for  waste  or  misapplication  of  assets.  But  this 
woidd  not  be  done  in  an  ordinary  case,  where  the  administrator 
is  in  full  life  and  within  the  reach  of  a  court  of  law.  The 
same  principle  is  settled  in  Moore  et  al.  v.  Armstrong  et  aL,  9 
Port.  697,  where  the  administrator  being  dead  and  insolvent,  a 
bill  in  chancery  was  filed  against  his  surviving  surety  and  the 
executors  of  his  deceased  surety.  The  right  thus  to  proceed  in 
chancery  was  fidly  recognized,  although  no  previous  judgment 
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was  obtained  at  law  against  the  administrator;  the  court,  at  the 
same  time,  declaring,  ''that  no  one  can  proceed  against  the 
sureties  in  the  administration  bond,  at  law,  who  has  not  first 
recoTeied  a  judgment  against  the  administrator."  That  "  there 
is  nothing  in  the  constitution  of  a  court  of  equity  which  shoidd 
induce  it,  in  an  ordinary  case,  to  depart  from  the  rules  of  law  in 
the  administration  of  justice,  yet,  as  its  mode  of  procedure  is 
materially  different,  more  enlarged  and  liberal,  it  must  of  neces- 
sity take  jurisdiction  of  cases  which  the  ordinary  forums  can  not 
reach."  And  the  court  further  add,  that  if  it  were  not  allowable 
to  proceed  against  the  sureties  alone,  ''the  plaintiffs,  though 
they  had  just  ground  of  complaint,  would  be  remediless.  This 
can  not  be,  for  it  is  the  just  boast  of  the  common  law,  that  every 
right  has  its  appropriate  remedy,  if  not  in  the  ordinary  forum, 
at  least  in  chancery,  which  exercises  an  extraordinary  jurisdic- 
tion." 

This  court  will  sign  a  decree  reversing,  with  costs,  the  pro 
forma  decree  of  the  chancellor,  and  making  such  provision  for 
the  final  adjudication  of  the  rights  of  the  pa^es  in  this  cause  as 
Ts  in  accordance  with  their  agreement  in  the  record. 

Decree  reversed  with  costs  and  cause  remanded. 


Orlt  tub  PABtns  TO  Pbocbxdingb  abb  Bouim  bt  Thbm.  In  supporfc 
of  Hob  point  the  principal  case  was  cited  in  Farmer^  Bank  qf  Maryland  v. 
Thomas^  37  Md.  256;  Plummer  v.  Jarman,  44  Id.  636.  And  the  principal 
oaae  was  referred  to  with  approval  as  supporting  the  position  that  a  party 
having  a  lien  on  land  was  not  bonnd  to  seek  payment  from  proceeds  of  the 
land  in  a  tmatee't  hands,  bat  retained  his  lien  on  the  land  as  against  the  pur- 
chaser, he  not  having  been  made  a  party  to  the  proceedings  appointing  the 
trustee,  in  Walter  v.  Piehl,  38  Id.  218.  Upon  the  same  point  the  principal 
esse  was  approved  in  Brower  v.  Watkiru,  28  Id.  326,  but  was  distinguished 
from  that  case,  as  there  the  lien  was  on  the  equity  of  redemption  only. 

Thb  prutcifal  oasb  was  otted  to  the  point  that  equity  jurisdiction  em- 
braced the  case  where  a  trustee  died  without  the  completion  of  the  trust  and  the 
ascertainment  of  his  indebtedness,  in  Thuralon  v.  Blackistcnf  36  Md.  608,  and 
was  also  approved  in  SUUe  v.  Digges,  21  Id.  243,  and  OoU  v.  SUUe^  44  Id.  339. 


State,  Use  op  Washington  County,  v.  Baltdkoee 
AND  Ohio  Raileoad  Compant. 

[12  QiLL  AMD  JOBinOM,  S99.1 

Act  iKOORPOKATnro  Ratlroad  not  a  Contract,  When. — Where  an  act  of 
the  legislature  incorporating  a  railroad  company  makes  it  the  duty  of  the 
company  to  so  locate  and  construct  its  road  that  it  shall  pass  through 
certain  named  places,  and  imix>8e8  a  forfeiture  in  case  of  a  failure  to  so 
locate,  the  act  is  not  a  contract  but  a  case  of  penalty,  subject  as  to  its 
enforcement  to  the  will  and  pleasure  of  the  legislatui^. 
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Ih  EzFoonoN  OF  Statotbs,  Will  ov  Imuslltubm  n  to  ab  BaoAu>kB 

and  carried  into  effect  as  long  as  it  keeps  within  coostitatiaiial  limiti. 
DiTXBii  Statutes  Relatiko  to  same  Tbivo  ouobt  to  be  Cokeiderbd  in 

ooDstraing  any  one  of  them. 
Words  abb  to  be  Taken  in  theib  OsaoMAxr  SxoBmoiAnov  in  tiie  con- 

stmction  of  statates. 
LsoiSLATniiB  CAK  Bbmtt  Pevaltt  Aogbuiho  to  a  ConiiTT  in  its  pnUie 

capacity  as  an  integral  part  of  the  state. 
Lboxslattrb  has  a  Goktbollino  and  DnposiirG  Power  over  pobHo 

property. 
CowtfrrruTioNAL  Provision  Pbohibitino  Ikpaibino  ov  Obuoation  of 

CoNTRAOTS  does  not  apply  to  contracts  relating  to  pnblio  property. 
Statute  Relbasino  Pbnaltt  Aooruino  to  Countt  on  aooonnt  of  the  fail- 

nre  of  a  railroad  company  to  comply  with  its  act  of  incorporation  doea 

not  violate  the  provision  in  the  oonstitntion  prohihiting  the  legislators 

from  impairing  the  obligation  of  contracts. 

Debt  in  the  debet  and  detinet  for  one  million  dollars.  The 
action  is  founded  on  a  breach  of  the  act  of  incorporation  by  the 
defendant.  By.the  act,  they  were  required  to  pass  through  cer- 
tain named  places  in  Washington  county;  in  reference  to  which 
the  act  said:  ''  It  is  hereby  declared  to  be,  and  made  the  duty 
of  the  said  company  to,  and  they  shall  so  locate  and  construct 
the  said  road  as  to  pass  through  each  of  said  places;"  and  the 
act  provided,  that  if  the  company  failed  to  so  locate  the  road, 
**  in  that  case  they  shall  forfeit  one  million  of  dollars  to  the  state 
of  Maiyland,  for  the  use  of  Washington  county."  The  plaint- 
iff declared  that  defendant  had  not  so  located  its  road.  The 
defendant  relied  upon  a  subsequent  act,  passed  in  1840,  by 
which  this  forfeiture  was  remitted.  The  court  decided  in  favor 
of  the  defendant,  and  plaintiff  appealed. 

Spencer^  Pricey  and  SergearUy  for  the  appellant. 

Nelsoriy  Schley,  and  Johnson,  contra. 

By  Court,  Stephen,  J.  This  is  an  action  of  debt,  instituted 
in  the  name  of  the  state  of  Maryland,  for  the  use  of  Washing- 
ton county,  to  recover  the  sum  of  one  million  of  dollars,  claimed 
by  the  county  from  the  Baltimore  and  Ohio  Bailroad  Company, 
for  an  alleged  violation  of  contract  contained  in  one  of  the  pro- 
visions of  its  charter. 

In  bar  of  any  recoveiy  in  this  suit,  the  appellee  has  pleaded, 
that  nothing  is  due  to  the  county,  and  also,  the  act  of  as- 
sembly annulling  the  obligation  and  releasing  the  forfeiture,  in 
virtue  of  which  the  said  sum  of  money  is  alleged  to  be  due. 

The  controversy  between  the  parties  is  one  of  considerable 
magnitude,  not  only  as  regEbrds  the  sum  involved  in  the  litiga^^ 
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tion,  bat  on  account  of  the  aspect  it  has  assumed,  as  a  question 
involTing  grave  considerations  of  constitutional  law.  The  case 
has  been  argued  with  great  legal  learning  and  ability  by  the  dis- 
tinguished counsel  employed  to  advocate  the  cause  of  the  le- 
spective  parties,  and  the  court  have  derived  no  small  degree  of 
assistance  in  coming  to  the  result  at  which  they  have  arrived, 
from  the  light  which  has  been  shed  upon  the  subject  in  the 
course  of  the  discussion. 

On  the  part  of  the  appellant,  it  has  been  treated  in  the  course 
of  the  argument  as  a  clear  case  of  contract,  covered  by  a  con 
stitutional  sanction,  and  therefore  inviolable^  by  legislative  in- 
terference; on  that  of  the  appellee,  it  has  with  a  confidence 
seemingly  and  no  doubt  really,  equally  sincere,  been  treated  as 
a  clear  case  of  penalty,  and  therefore  subject  to  legislative  con- 
trol, and  free  from  constitutional  difficulty. 

We  have  considered  with  that  care  and  attention  which  the 
importance  of  the  subject  demanded,  the  arguments  which 
have  been  urged  on  both  sides  of  the  question,  and  have  come 
to  the  conclusion  that,  according  to  the  true  construction  of  the 
act  of  the  legislature  from  which  the  controversy  has  arisen, 
it  is  not  a  case  of  contract,  the  obligation  of  which  has  been 
impaired  by  legislative  interference,  but  a  case  of  penally,  and 
therefore  subject,  as  to  its  enforcement,  to  the  will  and  pleasure 
of  the  legislature^  It  is  a  rule  in  the  exposition  of  statutes, 
that  the  will  of  the  legislature  is  to  be  regarded,  and  to  be  carried 
into  effect,  so  far  as  they  keep  within  the  limits  prescribed  to 
them  by  the  constitution  or  fundamental  law,  and  in  ascertain- 
ing such  will  or  intention,  the  well-established  rule  is,  that  *'  if 
divers  statutes  relate  to  the  same  thing,  they  ought  to  be  all 
taken  into  consideration  in  construing  any  one  of  them."  For 
this  principle,  see  6  Bac.  Abr.  382.  And  so  far  has  this  rule 
been  carried,  that  it  is  held  to  apply,  although  one  of  them  may 
have  expired.  For  which  doctrine,  see  also  the  same  book,  383, 
where  it  is  said,  ''it  is  a  rule  in  the  construction  of  statutes, 
that  all  which  relate  to  the  same  subject,  notwithstanding  some 
of  them  may  be  expired,  or  are  not  referred  to,  must  be  taken 
to  be  one  system,  and  construed  consistently."  Adopting  this 
rule  in  the  case  now  before  this  court,  as  a  legitimate  test  or 
standard  by  which  to  indicate  the  legislative  mind,  we  think  the 
inference  will  be  found  to  be  well  warranted,  that  the  duty  im- 
posed upon  the  appellee  of  locating  the  road  through  Cum- 
berland, Hagerstown,  and]  Boonsborough,  was  intended  to  be 
enforced,  not  by  the  obligation  of  contract,  but  hy  the  sane- 
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tion  of  penalty  alone.  The  language  of  the  fifth  section  of  the 
act  of  1835,  c.  395,  is  as  follows:  '^And  it  is  hereby  declared  to. 
be  and  made  the  duty  of  the  said  company  to,  and  they  shall 
so  locate  and  construct  the  said  road,  as  to  pass  through  each  of 
the  said  places;''  ''provided,  that  if  the.  said  Baltimore  and 
Ohio  Railroad  Company  shall  not  locate  the  said  road  in  the 
manner  provided  for  in  this  act,  then  and  in  that  case  they  shall 
forfeit  one  million  of  dollars  to  the  state  of  Maryland,  for  the  use 
of  Washington  county."  It  is  another  -well-settled  rule  in  the 
construction  of  a^ statute,  that  "the  words  are  to  be  taken  in 
their  natural  and  ordinary  signification  and  import,  and  if  tech- 
nical words  are  used,  they  are  to  be  taken  in  a  technical  sense:*' 
1  Kent's  Com.  462. 

Applying  these  principles  of  interpretation  to  the  case  before 
us,  and  we  think  ttie  conclusion  is  well  warranted,  that  penaliy, 
and  not  contract,  was  in  the  contemplation  of  the  legislature 
when  they  enacted  the  fifth  section  of  the  act  of  1835,  upon 
which  this  suit  has  been  instituted,  in  case  of  non-compliance 
with  the  requirements  of  the  law,  the  company  is  to  forfeit  one 
million  of  dollars  to  the  state,  for  the  use  of  Washington 
county.  The  term  forfeit,  in  common  parlance,  strongly  im- 
plies penalty,  and  such  appears  to  be  the  import  ascribed  to 
it  by  lexicographers  of  the  highest  respectability,  in  giving 
with  precision  and  accuracy,  the  meaning  of  our  language.  !&• 
Webster  defines  the  word  forfeit  to  be  that  which  is  forfeited  or 
lost  by  neglect  of  duty,  or,  in  other  words,  a  fine,  a  mulct,  a 
penalty.  The  language,  moreover,  is  not  that  of  convention 
or  contract,  but  is  mandatory  in  its  character.  It  is  the  lan- 
guage of  the  creator  to  the  creature,  enjoining  a  duty  to  be  per* 
formed,  and  imposing  a  penalty  or  forfeiture  for  disobedience 
or  neglect.  It  is  therefore,  we  think,  in  every  view  and  aspect 
under  which  it  could  be  considered,  penal  and  not  conventional, 
according  to  its  sound  and  true  interpretation.  In  this  sense  it 
appears  to  have  been  understood  by  the  legislature  when  they 
passed  the  act  of  1840,  c.  260.  In  that  act  they  say,  "  that  so 
much  of  the  fifth  section  of  the  act  of  1835  as  makes  it  the  duty 
of  the  Baltimore  and  Ohio  Bailroad  Company  to  construct  the 
said  road  so  as  to  pass  through  Hagerstown  and  Boonsborough, 
be  and  the  same  is  hereby  repealed;  and  that  the  forfeiture  of 
one  million  of  dollars  reserved  to  the  state  of  Maryland  as  a 
penalty,  in  case  the  said  Baltimore  and  Ohio  Bailroad  Company 
shall  not  locate  the  said  road  ia  the  manner  provided  for  in  that 
act,  be  and  the  same  is  hereby  remitted  and  released;  and  any 
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8uit  inBtitated  to  recoTer  the  same  sum  of  one  million  of  dollars, 
or  any  part  thereof,  be  and  the  same  is  hereby  declared  to  be 
discontinued  and  of  no  effect."  In  this  law,  the  forfeiture  to  the 
state  is  emphatically  termed  a  penalty,  imposed  for  not  locating 
the  road  as  prescribed  by  the  act  of  1835,  and  although  the  right 
of  expounding  laws  belongs  to  a  different  department  of  the  gov* 
emment,  and  is  not  embraced  within  the  sphere  of  the  legislative 
power,  still  the  sense  of  the  legislature  upon  the  subject  of  laws 
enacted  by  themselves,  when  of  doubtful  import,  is  a  circum- 
stance not,  we  think,  entirely  to  be  disregarded.  In  speaking 
of  the  rule  that  several  acts  in  pari  materia,  and  relating  to  the 
same  subject,  axe  to  be  taken  together  and  construed  as  one  sys- 
tem, Chancellor  Kent  says:  ''  The  object  of  the  rule  is  to  ascer- 
tain and  carry  into  effect  the  intention;  and  it  is  to  be  inferred, 
that  a  code  of  statutes,  relating  to  one  subject,  was  governed  by 
one  spirit  and  policy,  and  was  intended  to  be  consistent  and 
harmonious  in  its  several  parts  and  provisions:"  See  1  Kent's 
Com.  463,  464.  Much  stress  was  laid,  in  the  course  of  the  ar- 
gument, upon  the  first  section  of  the  act  of  1836,  which  requires 
the  assent  of  the  company  to  the  provisions  of  that  law,  as  in- 
dicating that  the  fifth  section  should  be  construed  to  operate  as 
contract,  and  not  as  penalty.  The  term  assent,  mentioned  in 
that  section,  it  was  said,  is  a  word  peculiarly  appropriate  to  con- 
tract, and  not  to  penalty  or  forfeiture.  This  is  certainly  true  as 
a  general  proposition,  and  need  not  be  controverted  to  elude  or 
avoid  the  force  of  the  argument  upon  the  present  occasion.  The 
assent  of  the  company  was  essential  to  give  to  the  law  a  bind- 
ing and  obligatory  force;  the  principle  being  well  settled,  that 
an  act  or  charter  of  incorporation  is  nothing  more  than  an  offer 
until  consummated  by  acceptance,  and  in  that  sense,  and  for 
that  purpose,  it  was  manifestiy  used  in  the  first  section  of  the 
act.  It  was  assented  to  in  that  sense  alone  which  it  ought  to 
receive,  according  to  its  sound  and  genuine  interpretation;  and 
to  give  to  the  term  a  different  import  would  be  a  perversion  of 
the  purpose  for  which  it  was  adopted.  As  a  further  proof  that 
the  fifth  section  ought  to  be  construed  as  creating  a  penalty  and 
not  contract,  it  may  be  useful  to  refer  to  the  ninth  section  of  the 
same  act,  where  the  language  of  contract  is  clearly  and  un- 
equivocally adopted.  The  terms  there  used  are  peculiarly  ap- 
propriate for  that  purpose,  and  are  so  expressive  or  significative 
of  that  intent,  as  to  leave  not  a  shadow  of  doubt  upon  the  sub- 
ject. The  expression  there  used,  *' stipulate,  agree,  and  bind 
the  said  company,"  speak  a  language  too  explicit  to  be  misun* 
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derstood,  and  remoye  eyery  shadow  of  doubt  as  to  the  intent. 
Now,  is  this  the  only  instance  in  which  the  legislature  have  spoken 
an  unequivocal  language,  when  they  intended  to  bind  the  com- 
pany by  the  solemnities  or  obligation  of  contract?  In  the  third 
section  of  the  act  of  1827,  c.  104,  expressions  of  similar  import 
are  carefully  used  to  create  the  obligations  of  contract  instead  of 
penalty;  and  that  too  in  relation  to  the  same  subject,  as  the  one 
embraced  by  the  fifth  section  of  the  act  of  1835,  out  of  which 
thi«>  controTerEfy  has  arisen,  and  if  it  was  designed  to  deal  with 
the  company  in  the  same  manner,  and  to  impose  upon  them  the 
same  duties  and  obligations,  to  be  fulfilled  under  a  similar  re* 
sponsibility  in  the  fifth  section  of  the  act  of  1885,  it  is  difficult 
to  conceive,  why  the  appropriate  language  to  execute  that  intent 
was  abandoned,  and  terms  of  more  equivocal  import  adopted. 
In  the  third  section  above  referred  to,  after  specifying  certain 
conditions,  upon  the  performance  of  which,  the  treasurer  should 
be  authorized  to  subscribe  on  behalf  of  the  state,  the  legislature 
insert  the  following  proviso :  ''And  provided  also,  that  the  presi- 
dent and  directors  of  the  said  company  shall  agree  so  to  locate  said 
road,  that  it  shall  go  to,  or  strike  the  Potomac  river  at  some  point 
between  the  mouth  of  the  Monocacy  river  and  the  tovni  of  Oum- 
berland,  in  Allegany  county,  and  that  it  shall  go  into  Frederick, 
Washington,  and  Allegany  counties;  and  provided  also,  before 
such  subscription  is  made,  the  president  and  directors  of  the 
said  company  shall,  in  writing,  to  be  approved  by  the  attorney- 
general,  bind  the  said  company  to  allow  the  state  to  subscribe 
for  the  remaining  five  thousand  shares,  on  the  same  terms,  at 
any  time  during  the  session  of  the  next  general  assembly." 
Here  it  is  not  made  the  duty  ol  the  company  to  locate  the  road 
in  a  particular  direction,  under  a  forfeiture  for  non-performance 
or  neglect,  as  in  the  fifth  section  of  the  act  of  1835;  but  in  the 
language  of  contract,  they  are  made  to  agree  so  to  locate  it, 
that  it  shall  go  into  Frederick,  Washington,  and  Allegany  coun- 
ties, and  in  reference  to  the  state's  right  of  future  subscription, 
it  is  still  more  apparent  with  what  anxious  solicitude  the  solem- 
nities and  binding  efficacy  of  contract  are  preserved  in  the  same 
section;  upon  that  subject,  the  company  was  to  be  bound  by  a 
written  instrument,  which  was  not  to  be  deemed  satisfactory 
until  it  had  received  the  sanction  of  the  law  officer  of  the  state. 
It  is  moreover  to  be  observed,  thau  when,  at  a  subsequent  period, 
it  was  found  necessary,  in  consequence  of  a  conflict  of  rout(» 
with  the  canal  company,  to  release  conditionally  the  railroad 
company  from  their  contract,  as  entered  into  by  the  act  of  1827, 
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the  law  b7  which  they  were  discharged,  holds  the  same  lan- 
guage, and  speaks  of  it  as  a  condition  or  agreement  from  which 
they  were  released. 

If  then,  the  duty  imposed  by  the  fifth  section  of  the  act  of 
1865,  was  intended  to  be  enforced  by  penalty,  and  not  by  con- 
tract, the  next  question  to  be  considered  is,  were  the  legislators 
competent  to  release  the  penally  in  the  manner  they  have  done, 
by  the  act  of  1840,  c.  260  ?   In  the  exercise  of  such  a  jurisdiction, 
the  legislature  are  restrained  by  no  constitutional  prohibition. 
The  releasing  act  could  not  be  deemedanexj^os^/octolawinthe 
sense  of  the  constitution,  nor  could  it  be  considered  as  impair- 
ing the  obligation  of  a  contract;  indeed  it  was  not  attempted  to 
be  impugned  upon  either  of  these  grounds  in  the  course  of  the 
argument,  but  was  exdusively  assailed  upon  the  ground  that 
the  act  of  1886  provided  for  a  case  of  contract,  and  not  penalty; 
and  that  therefore,  the  act  of  1840  was  a  violation  of  the  consti- 
tutional inhibition,  forbidding  the  state  legislatures  from  passing 
any  law  impairing  the  obligation  of  contracts.    The  money  be- 
ing forfeited  to  the  state  as  a  penalty  for  the  use  of  Washington 
county,  one  of  the  constituent  elements  of  the  state,  the  legis- 
lature had  an  unquestionable  right  to  remit  it.    Washington 
county  is  an  integral  part  of  the  state,  or  portion  of  the  body 
politic,  and  the  money,  if  received  by  her,  would  belong  to  her 
as  public  property  in  her  public  political  capacity,  to  be  applied 
exclusiyely  to  the  public  use.    As  a  county,  she  stands  to  the 
state  in  the  relation  of  a  child  to  a  parent,  subject  in  all  respects 
to  its  jurisdiction  and  power,  as  well  as  entitled  to  the  benefits 
of  its  fostering  care  and  protection.    As  a  member  of  the  polit- 
ical family,  she  has  a  right  to  participate  in  the  legislative  coun- 
cils of  the  country;  but  the  will  of  the  majority,  when  expressed, 
according  to  the  forms  of  the  constitution,  is  binding  and  ob- 
ligatory upon  her,  and  to  that  will,  as  the  rule  of  her  conduct, 
she  is  bound  to  submit  with  becoming  deference  and  respect. 
Several  instances  were  referred  to  in  the  course  of  the  argument, 
where  it  appears  that  a  similar  jurisdiction  has  been  exercised 
by  some  of  our  sister  states,  but  it  is  deemed  unnecessary  more 
particularly  to  refer  to  them.    If  then  the  act  of  1840,  releasing 
the  penalty,  was  a  legitimate  exercise  of  power,  and  it  was  within 
the  constitutional  competency  of  the  legislature  to  pass  it,  what 
was  the  effect  of  that  law  upon  the  rights  of  the  plaintiff,  as  to 
the  further  prosecution  of  her  suit,  and  did  it  operate  to  bar  the 
recovery  of  the  penalty  which  was  remitted  by  it?    Upon  that 
part  of  the  case  we  think  no  doubt  can  be  entertained,  as  all  the 
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authorities  referred  to  seem  to  speak  one  uniform  language  upon 
the  subject;  they  all  agree  that  no  penalty  incurred  during  the 
continuance  of  a  law,  can  be  enforced  i^ter  its  expiration  or  re- 
peal,  without  a  saying  clause  or  some  special  proTision  to  that 
effect.  In  1  Kent's  Com.  465,  the  principle  is  stated  to  be  that, 
*'  if  an  act  be  penal  and  temporary  by  the  terms  or  nature  of  it» 
the  party  offending  must  be  prosecuted  and  punished  before  the 
act  expires,  or  be  repealed.  Though  the  offense  be  committed 
before  the  expiration  of  the  act,  the  party  can  not  be  punished 
after  it  has  expired,  unless  a  particular  provision  be  made  by  law 
for  the  purpose."  To  the  same  effect  see  5  Oranch,  283,^  where 
Chief  Justice  Marshall,  in  deliyering  the  opinion  of  the  court, 
says:  '*  The  court  is,  therefore,  of  opinion,  that  this  cause  is  to 
be  considered  as  if  no  sentence  had  been  pronounced;  and  if  no 
sentence  had  been  pronounced,  it  has  been  long  settied  on  gen- 
eral principles,  that  after  the  expiration  or  repeal  of  a  law,  no 
penalty  can  be  enforced,  nor  punishment  inflicted,  for  yiolationa 
of  the  law  committed  while  it  was  in  force,  unless  some  special 
provision  be  made  for  that  purpose  by  statute."  Many  other 
authorities  might  be  referred  to  in  support  of  the  same  princi- 
ple, but  the  rule  seems  to  be  so  well  settied,  that  it  is  deemed 
unnecessaiy  to  do  so.  If  this,  therefore,  is  to  be  deemed  a  case 
of  penalty,  and  not  one  of  contract,  the  act  of  1840  seems  to 
operate  as  a  complete  bar  to  the  plaintiff's  recovery,  and  the 
judgment  of  the  court  below  ought  to  be  affirmed. 

But  supposing  that  the  views  heretofore  expressed  upon  the 
merits  of  this  controversy  are  not  well  founded,  and  that  it  is 
to  be  deemed  a  case  of  contract  and  not  penalty;  is  it  a  contract 
coming  within  the  purview  of  the  constitution  of  the  United  States 
which  prohibits  a  state  from  x)as8ing  any  law  impairing  the  ob- 
ligation of  contracts,  and  was  the  act  of  1840  therefore  a  nullity  ? 
In  order  to  arrive  at  a  just  conclusion  upon  that  subject,  it  is 
material  to  consider  who  are  the  contracting  parties,  and  ia  what 
relation  does  the  cestui  que  use  stand  to  the  legal  plaintiff  upon  the 
record?  The  contracting  parties  are  the  state  on  the  one  part, 
and  the  railroad  company  on  the  other.  The  consideration  of 
the  contract  were  the  franchises  and  privileges  derived  by  the 
company  from  the  state,  and  the  cestui  que  use  is  one  of  the 
counties  of  the  state,  claiming  an  interest  incidentally  in  her 
political  character  and  capacity,  in  virtue  of  one  of  the  provi- 
sions contained  in  that  contract.  The  state,  for  reasons  which 
she  deemed  sufficient,  has  thought  proper,  by  an  act  of  her  leg* 
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islatore,  to  annul  the  contract  and  release  the  claim  of  the  cestui 
que  usey  which  this  action  has  been  instituted  to  enforce;  and 
it  is  now  contended  on  the  part  of  the  appellant  in  support  of 
it,  that  such  legislatiye  act  is  a  nullify,  because  it  violates  that 
great  moral  sanction  of  the  constitution,  which  declares,  thai 
no  state  shall  pass  any  law  which  impairs  the  obligation  of  con- 
tracts. To  declare  an  act  of  a  co-ordinate  department  of  the 
government  an  unwarrantable  assumption  or  usurpation  of 
power,  because  it  is  a  violation  of  a  constitutional  prohibition, 
is  an  exercise  of  the  judicial  office,  of  a  grave  and  delicate 
nature,  which  never  can  be  warranted  but  in  a  clear  case;  but 
however  painful  and  unpleasant  the  task  may  be,  it  is  a  duty  en- 
joined upon  the  courts  of  justice  sometimes  to  execute  it,  under 
the  solemn  sanctions  of  an  oath,  which  they  are  not  at  liberly  to 
overlook  or  disregard.  In  the  case,  however,  which  we  now 
have  to  decide,  we  have  no  such  duty  to  perform,  because  we 
think  the  legislature  have  not  transcended  their  constitutional 
limits  in  passing  the  act  of  1840,  by  which  they  released  the 
claim  of  the  plaintiff,  and  discontinued  the  action  which  was 
brought  to  enforce  it.  Washington  county,  by  which  the  daim 
is  attempted  to  be  enforced,  is  one  of  the  public  territorial  di- 
visions of  the  state,  established  for  public  political  puri>oses, 
connected  with  the  administration  of  the  government.  In  that 
character  she  would  receive  the  money  as  public  property,  to 
be  used  for  public  purposes  only,  and  not  for  the  use  of  her 
citizens  in  their  private  individual  characters  and  capacitiesL 
In  that  relation  they  would  have  no  ijnmediate  interest,  and 
coidd  assert  no  title.  She  is  one  of  the  instruments  of  the  gov- 
ernment, invested  with  a  local  jurisdiction  to  aid  in  the  admin- 
istration of  public  affidrs,  and  may  be  emphatically  termed  a 
part  of  the  state  itself.  If  then  it  be  public,  and  not  private 
property,  it  would  seem  to  be  completely  at  the  disposal  of  the 
government,  and  the  act  of  1840  was  nothing  more  than  a  right- 
ful exercise  of  legislative  power.  In  the  forty-fourth  number  of 
the  Federalist,  a  work  of  distinguished  merit  and  ability,  written 
principally  by  two  eminent  members  of  that  convention  of  en- 
lightened men,  by  whom  the  constitution  of  the  United  States 
was  formed,  Mr.  Madison,  speaking  of  that  principle  contained 
in  it,  which  prohibits  the  states  from  passing  any  bill  of  attain- 
der, ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts, uses  the  following  language  as  indicating  his  understand- 
ing of  the  views  of  the  convention  when  they  adopted  that 
prohibitory  clause  of  the  constitution — "  The  two  former  are 
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expi^saly  proliibited  by  the  declarations  prefixed  to  some  of  the 
state  constitutions,  and  all  of  them  are  prohibited  by  the  spirit 
and  scope  of  these  fundamental  charters.  Our  own  experi- 
ence has  taught  us,  nevertheless,  that  additional  defenses  against 
these  dangers  ought  not  to  be  omitted.  Very  properly,  there- 
fore, have  the  convention  added  this  constitutional  bulwark  in 
faTor  of  personal  security  and  private  rights."  In  2  DaU.  820/ 
Judge  Patterson,  who  was  also  a  member  of  the  convention  by 
which  the  constitution  was  formed,  speaking  of  the  import  of 
the  same  constitutional  restriction  upon  state  legislative  power» 
expresses  himself  in  the  following  terms:  *'Over  public  prop- 
erty they  have  a  disposing  and  controlling  power,  over  private 
property  they  have  none,  except  perhaps  in  certain  cases,  and 
those  under  restrictions;  and  except  also  what  may  arise  from 
the  enactment  and  operation  of  general  laws  respectiug  prop- 

•  «rty,  which  will  affect  themselves  as  well  as  their  constituents.'^ 
-4n  2  Kent's  Com.  275,  Chancellor  Kent  says:  "  Public  corpora- 
riions  are  such  as  are  created  by  the  government  for  political 
i^^urposes,  as  counties,  cities,  towns,  and  villages,  and  the  whole 
Interest  in  them  belongs  to  the  public." 

In  the  Darimcmth  College  Case,  the  chief  justice,  in  delivering 
*tiie  opinion  of  the  court,  observed,  that  tiie  provision  in  the 

•  constitution  never  had  been  imderstood  to  embrace  other  con- 
ttracts  than  those  which  resx)ect  property  or  some  object  of  value, 
vnd  confer  rights  which  may  be  asserted  in  a  court  of  justice. 
Dartmouth  College  was  a  private  eleemosynary  institution, 
endowed  with  a  capacity  to  take  property  for  objects  uncon- 
nected with  the  government,  and  its  funds  were  bestowed 
by  individuals  on  the  faith  of  the  charter,  and  those  funds  con- 
sisted entirely  of  private  donations.  The  corporation  was  not 
invested  with  any  portion  of  political  power,  nor  did  it  partake 
in  any  degree,  in  the  administration  of  civil  government.  A 
contract  of  that  kind  he  held  to  be  within  the  purview  and  pro- 
tection of  the  constitution.  In  9  Oranch,  62,'  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  says:  *'  In  respect  also  to 
public  corporations,  which  exist  only  for  public  purposes,  such 
as  counties,  towns,  cities,  etc.,  the  legislature  may,  under  proper 
limitations,  have  a  right  to  change,  modify,  enlarge,  or  restrain 
them,  securing,  however,  the  property  for  the  use  of  those,  for 
whom  and  at  whose  expense,  it  was  originally  purchased."  In 
9  Gill  &  J.  401,'  this  court  express  themselves  to  the  same  effect, 

1.  Van  Honu  ▼.  Dorrcunce,  a.  Terrett  t.  Ttjfltr, 
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^heze  they  say:  '*  Public  corporations  are  to  be  goTemedacoord- 
ing  to  the  laws  of  the  land^  and  the  government  has  the  sole 
light,  as  trustee  of  the  public  interest,  to  inspect,  regulate,  con* 
trol,  and  direct  the  corporation,  its  funds  and  franchises.  That 
is  of  the  essence  of  a  public  corporation.''  Again,  in  page  897^ 
of  the  same  book,  it  is  said:  "A  public  corporation  is  one  that 
is  created  for  political  purposes,  with  political  powers,  to  be 
exercised  for  purposes  connected  with  the  public  good  in  the  ad- 
ministration of  civil  goTemment;  an  instrument  of  the  govern- 
ment, subject  to  the  control  ot  the  legislature,  and  its  memberB^ 
and  officers  of  the  government  for  the  administration  or  dis- 
charge of  public  duties,  as  in  the  cases  of  cities,  towns,  etc." 

In  1804,  the  justices  of  the  levy  courts  of  the  respective  coun- 
ties were  incorporated,  and  all  property  belonging  to  any  county, 
or  appropriated  to  any  county  use  or  purpose,  was  vested  in 
them  for  the  benefit  of  the  county;  and  hy  an  act  passed  in  1829, 
c.  21,  commissioners  are  directed  to  be  chosen  biennially  by 
the  voters  of  the  couniy  of  Washington,  who  are  likewise  incor- 
porated, and  in  whom  tiie  same  powers  and  privileges  are  vested, 
as  were  given  to  the  justices  of  the  levy  courts  by  the  act  of 
1804,  and  all  property  belonging  to  the  coimty  or  appropriated 
to  its  use,  is  in  like  manner  vested  in  the  said  commissioners. 
The  money  then  for  which  this  suit  has  been  brought,  if  recov- 
ered, would  be  vested  in  this  body  corporate,  as  a  public  cor* 
poration,  for  public  or  county  purposes,  and  woidd  not  be 
private  property,  belonging  to  the  citizens  of  the  county  in  their 
individual  rights  or  private  capacities.  It  woidd  be  held  by  the 
commissioners  as  public  property  given  by  the  state,  to  be  used 
only  imder  legislative  authority,  for  public  purposes,  and  to  be 
subject  in  their  hands,  in  all  respects  whatsoever,  to  the  con- 
trolling power  and  jurisdiction  of  the  legislature. 

It  is  a  circumstance  moreover  worthy  of  consideration,  as  in- 
dicating the  public  character  of  these  commissioners,  and  the 
official  relation  in  which  they  stand  to  the  government  as  public 
agents,  that  the  act  of  incorporation  provides,  that  in  case  of 
death,  resignation,  refusal  to  act,  or  removal  from  the  county, 
the  vacancy  so  occasioned,  shall  be  filled  by  the  executive  of  the 
state,  imtil  a  new  election  shall  take  place. 

To  put  the  question  in  a  still  stronger  light,  let  it  be  supposed 
for  the  sake  of  the  argument,  that  the  one  million  of  dollars  had 
been  appropriated  as  a  forfeiture  to  the  use  of  the  Eastern  shore 
of  Maryland,  one  of  the  two  great  divisions  of  the  state,  could 
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it  be  contended  with  anjeemUanoe  of  reason  or  proprieiy,  tbat 
a  remission  of  the  penalty  by  the  state  would  not  be  a  legitimate 
ezereise  of  legislative  power?  Or  to  pat  the  question  in  a  still 
clearer  point  of  view,  suppose  the  money  had  been  appropriated 
to  the  use  and  benefit  of  all  the  counties  of  the  state,  designat- 
ing each  of  them  by  their  respectiye  names  (which  would  be 
substantially  to  the  use  of  the  state),  could  it  be  successfully 
maintained,  that  the  goTemment,  if  the  public  good  required  it, 
would  have  no  right  to  remit  the  forfeiture  ?  And  if  it  could  be 
lawfully  done,  where  the  interests  of  all  would  be  inyolved,  upon 
what  principle  of  sound  reasoning  could  it  be  urged,  that  the 
same  power  and  jurisdiction  would  not  exist,  where  the  rights 
of  one  alone  woiQd  be  concerned?  If  the  interest  of  Washing- 
ton county  could  be  merged  in  the  public  good  in  association 
with  her  sister  counties,  without  a  violation  of  constitutional 
law,  where  reasons  of  state  policy  required  the  sacrifice  to  be 
made  upon  the  altar  of  the  general  welfare,  it  is  difficult  to  con- 
ceive upon  what  ground  of  fair  reasoning  a  similar  power  could 
be  denied  to  exist,  where  her  interest  alone,  in  her  separate 
capaciiy,  shoiQd  be  offered  up  as  a  victim,  to  attain  the  same 
object.  A  jurisdiction  which  would  be  rightfully  exercised  in 
the  one  case,  could  not  be  wrongfully  exerted  in  the  other. 

XTnder  every  view,  therefore,  which  we  have  been  able  to  take 
of  this  case,  we  think  that  the  claim  of  the  appellants  is  wholly 
groundless  and  untenable,  and  that  the  judgment  of  the  court 
below  ought  to  be  afibmed 

Judgment  affirmed. 

Thb  PBuroiPAL  CASE  WAS  AVRBiOED  OX  TEX  BUPBiia  couBT  of  the  United 
Btatei  in  3  How.  534,  the  court  there  holding  that  the  act  of  1840  did  not 
impair  the  obligation  of  a  oontract;  and  in  Mayor  etc.  ^  Hagerakntm  v.  iS'eAner, 
87  Md.  195,  was  disouseed  and  approved. 

Bulbs  as  to  Ck>NSTBUcnoN  or  Statutbs.— The  intention  ef  the  legialatore 
ihoold  be  considered  in  giving  construction  to  a  statate:  Omdoffy.  Turman, 
21  Am.  Dea  608;  People  v.  Utica  Ins,  Oo.y  8  Id.  243;  but  the  intent  most  be 
fonnd  in  the  statate,  and  should  not  be  sought  outside  unless  the  words 
are  doubtful  or  uncertain:  SaWng  y.  McKinneyt  19  Id.  722.  Acts  in  pari 
mat^tia  should  be  construed  together  as  if  they  were  but  one  law:  MeCarUe 
T.  Orj^um  Asylum  Soe.,  18  Id.  516;  MtmUaqwrn  v.  HeU,  23  Id.  471;  Warder 
V.  ArtUt  1  Id.  488.  And  the  construction  should  be  according  to  the  natural 
and  obvious  meaning  of  the  terms  without  resorting  to  any  forced  constmo- 
tion  for  the  purpose  of  limiting  or  extending  their  operation:  Note  to  Wafkr 
T.  J7arris»  82  Id.  597;  see  alBO  note  to  Carpmler  t.  Stale,  84  Id.  120. 
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Dbbomoe  or  NoTX,  What  QvmoussT  to  CoranTon.— Wlme  tiM  malur 
of  »  note  osOb  on  tho  holder  on  the  day  it  beoomes  due  and  inf  onus  him 
that  he  Is  unable  to  pay  it»  and  requeets  him  to  iDfonn  the  indoraer,  this 
ii  a  soffldent  demand  and  refoaal  to  constitate  a  dishonor  of  the  note. 

KonoB  or  Duiand  and  Refusal  should  bb  Suoh  as  to  Iniobm  Iir- 
noBSiB  that  the  note  has  beoome  due  and  been  dishonored,  and  that  tha 
holder  relies  on  the  indorser  for  payment;  bnt  a  notioe  is  not  suffioient 
to  ohacge  the  indorser,  when  it  is  given  in  the  forenoon  of  tha  day  on 
whioh  the  note  beoomes  due,  and  merely  states  that  the  note  is  dne  and 
nnpaid,  and  demands  payment  of  the  indorser. 

AflSUXPSiT  by  ihe  indorsee  against  the  mdoner  of  a  prasaiB- 
•oxy  note.    The  opinion  states  the  case. 

K  D.  Sohier,  for  the  defendant. 

BarUett,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  In  aaaumpsii  by  the  indorsee  against  the 
indorser  of  a  promissory  note,  the  question  is  upon  the  sufficiency 
of  the  demand  on  the  promisor,  non-payment  by  him,  and 
notice  to  the  indorser.  Any  question,  upon  which  the  rights  of 
the  holders  of  bills  and  notes  depend,  must  be  deemed  a  ques- 
tion of  importance  to  the  community,  and  deserves  the  fullest 
consideration. 

The  general  rule  is  clear,  that  to  hold  an  indorser  liable,  the 
law  requires  the  holder,  when  the  note  becomes  due,  to  present 
it  to  the  promisor  for  payment,  and  if  the  promisor  neglect  or 
lefnse  thereupon  to  make  payment,  to  give  seasonable  notice  of 
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the  dishonor  to  the  indorser.  But  in  the  application  of  the  role 
to  actual  cases,  an  infinite  number  of  subordinate  questions 
may  arise;  as  what  amounts  to  a  presentment,  what  a  demand, 
what  a  refusal  or  neglect  to  pay;  the  time  when,  the  place  where, 
the  manner  in  which  the  presentment  is  to  be  made,  what  shall 
be  deemed  a  substitute,  what  a  waiver,  what  an  excuse.  So  of 
notice  to  the  indorser;  when  it  shall  be  given,  in  the  same  town, 
in  another  town  or  country,  the  place  to  which  it  shall  be  sent, 
his  dwelling-house,  his  counting-house,  to  his  agent,  hi^  exec* 
utor  in  case  of  death;  the  person  by  whom  it  may  be  given,  the 
manner  of  giving  it,  the  form  and  purport  of  the  notice,  whether 
written  or  verbal.  Of  these  questions,  two  only  arise  in  the 
present  case:  1.  Was  a  sufficient  demand  made  on  the  promisor  to 
constitute,  on  non-payment,  a  dishonor  of  the  note  by  him? 
2.  Was  there  such  notice  to  the  indorser  of  the  tact  of  the  dis^ 
honor  of  the  note  by  the  promisor,  as  to  render  him  liable  in 
character  of  indorser? 

1.  The  presentment.  A  note  is  payable  at  any  reasonable 
time  on  demand,  on  the  last  day  of  grace,  and  if  not  then  paid, 
it  is  dishonored,  and  notice  may  be  immediately  given  to  the 
indorser:  Staples  v.  FrankMn  Bank,  1  Mete.  43  [86  Am.  Deo. 
846];  Shed  v.  Brett,  1  Pick.  401  [11  Am.  Dec.  209].  It  appears 
by  the  report  in  the  present  case,  that  on  the  last  day  of  grace, 
the  promisor  went  to  the  store  of  the  holder,  where  the  note 
was,  and  stated  that  he  was  unable  to  pay^  and  should  not  pay 
the  note,  and  wished  the  plaintiff  to  notify  the  indorser.  The 
court  axe  of  opinion  that  this  was  a  sufficient  demand  and  re- 
fusal to  constitute  a  dishonor  of  the  note. 

There  are  many  cases,  in  which  it  is  held  that  it  is  not  neces- 
sary to  produce  and  exhibit  the  note.  As  where  a  note  is  in 
terms,  or  by  the  tacit  or  express  consent  of  the  parties,  payable 
at  a  bank,  it  is  sufficient  that  the  note  is  there  ready  to  be  given 
up  on  payment,  should  the  promisor  come  to  pay  it:  State  Bank  v. 
Burd,  12  Mass.  172;  WhUweU  v.  Johnson,  17  Id.  449  [9  Am.  Dec. 
165];  Saunderson  v.  Judge,  2  H.  Bl.  609.  If  the  promisor  does 
not  go  to  the  bank  and  pay  the  note,  it  is  dishonored,  and  it 
would  be  but  an  idle  ceremony,  to  take  the  note  from  the  files  and 
make  a  demand,  when  there  is  no  one  on  whom  to  make  it.  And 
should  the  promisor  come  and  declare  his  inability  to  pay,  his 
intention  not  to  pay,  and  leave  without  payment,  it  is  surely  not 
less  a  dishonor,  than  if  he  had  stayed  away.  The  default  of  the 
promisor,  in  such  cases,  is  his  not  paying  the  note  at  the  bank; 
and  the  default  of  the  promisor,  in  whatever  it  consists,  consti* 
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tates  the  diahonor  of  the  note,  upon  which  the  indorsee,  if  dul/ 
notified,  may  be  legally  charged.  Even  under  the  law  of  tender, 
which  is  extremely  strict,  it  is  held  that  when  the  party,  to 
whom  a  tender  is  to  be  made,  declares  that  he  will  not  accept  it, 
an  actual  production  and  o£Eer  of  the  money,  or  other  thing  to 
be  tendered,  is  unnecessary.  In  the  present  case,  the  plaintiff 
held  the  note,  the  promisor  knew  it,  knew  it  was  due,  and  in- 
stead of  waiting  forthe  holder  to  come  to  him,  he  went  to  the 
holder,  declared  by  his  conduct  that  he  knew  the  note  was  due 
and  payable,  and  that  the  holder  had  the  note  ready  to  be  given 
up,  and  ezi>ected  and  had  a  right  to  expect  payment  of  him  as 
promisor;  and  in  anticipation  of  a  presentment  and  express  de- 
mand, declared  that  he  could  not  pay  the  note,  and  departed 
without  paying  it.  It  does  not  appear  that  the  holder  did  not 
request  him  to  make  payment;  and  the  circumstances  are  such 
as  to  warrant  the  inference  that  he  did.  The  declaration  of  the 
promisor,  that  he  could  not  pay,  implies  that  he  considered  the 
holder  as  looking  to  him  for  payment,  which  is  all  that  was 
necessary,  and  that  he  anticipated  a  more  formal  offer  of  the 
note  and  demand  of  payment,  by  a  declaration  which  rendered 
it  unnecessaiy. 

2.  But  the  more  formidable  objection  to  the  plaintiff's  right 
of  recoTering  is,  that  the  notice,  which  is  recited  in  the  report, 
did  not  inform  the  defendant,  that  demand  had  been  made  of 
the  promisor  and  payment  refused,  or  in  any  other  way,  by  ex- 
press declaration  or  reasonable  implication,  inform  the  indorser 
that  the  note  was  in  fact  dishonored. 

No  particular  form  of  notice  is  necessary.  It  may  be  either 
written  or  verbal:  Tindal  t.  Broumy  1 T.  B.  167.  Nor  will  amis- 
take  or  misdescription  of  the  note  render  the  notice  insufficient, 
if  on  the  whole  it  can  not  mislead  the  indorser,  and  if  it  so  des- 
ignates and  distinguishes  the  note,  as  to  leave  no  reasonable 
doubt  in  the  mind  of  the  indorser,  what  note  was  intended,  and 
that  it  was  the  same  with  the  note  in  suit:  Smiik  v.  Whiting,  12 
Mass.  6  [7  Am.  Dec.  25];  Bardc  of  UnMed  States  t.  Oameal,  2 
Pet.  543. 

But  though  no  special  form  of  notice  is  requisite,  still  in 
some  form  the  fact  to  be  notified  is,  that  the  note  is  dishonored 
by  the  default  of  the  promisor;  and  this  may  be  done  verbally 
or  in  writing,  in  any  language  which  communicates  the  in- 
formation to  the  indorser,  in  terms,  or  by  reasonable  implica- 
tion. Indeed  the  same  formula,  in  terms,  may  communicate  this 
information  or  not,  according  to  circumstances.     Suppose  a 
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note  payable  at  a  bank,  in  tonus,  or  by  tbe  agreement  of  parties, 
or  tadt  agreement  arising  from  nsage  or  otherwise;  it  is  the 
daty  of  the  promisor  to  pay  it  at  sach  bank  on  the  last  day  of 
grace.  The  dishonor  of  such  note  by  the  promisor  consists  in 
the  non-payment  at  the  bank.  If,  then,  after  the  time  of  pay- 
ment has  elapsed,  notice  be  given  to  the  indorser  that  the  note 
is  unpaid,  it  is  notice  that  it  is  dishonored-;  whereas,  in  case  of 
a  private  holder,  in  regard  to  a  note,  which  requires  present- 
ment and  demand  to  fix  the  holder  with  a  default,  notice  in  the 
same  words,  that  the  note  is  unpaid,  would  not  necessarily  im- 
ply that  it  was  dishonored,  because  that  &ct  might  be  strictly 
true,  though  the  note  had  never  been  presented,  nor  present- 
ment waived  or  excused. 

But  whatever  may  be  the  form  of  the  notice,  whether  written 
or  verbal,  we  think  the  result  of  the  decided  cases  is  this;  that 
the  notice  should  be  such,  that  it  will  inform  the  indorser  that 
the  note  has  become  due  and  been  dishonored,  and  that  the 
holder  relies  on  the  indorser  for  payment;  that  this  information 
may  be  express,  or  may  be  inferred  by  necessary  implication,  or 
reasonable  intendment,  from  the  hmguage;  construing  such 
hmguage  in  reference  to  its  accustomed  meaning,  when  applied 
to  similar  subjects,  and  with  reference  to  the  terms  of  the  note, 
the  time  and  place  at  which  the  note  is  to  be  paid,  as  fixed  by 
express  or  tacit  agreement,  or  inferred  from  general  or  partic- 
ular usages.  It  is  not  necessary  to  inform  the  indorser  of  the 
time,  place,  or  mode  of  presentment  and  demand,  nor  the  means 
by  which  it  was  dishonored,  nor  matter  of  excuse  or  waiver. 
Whatever  legally  fixes  the  promisor  with  dishonor  is  sufficient, 
on  due  notice  given,  to  charge  the  indorser.  If,  for  instance, 
the  promisor  has  absconded  before  the  note  is  due,  without 
having  made  provision  for  its  payment,  so  that  no  presentment 
and  demand  can  be  zoade,  that  is  a  dishonor,  of  which  the  holder 
may,  immediately  after  the  note  has  become  due,  notify  the  in- 
dorser; or  if  the  promisor  has  agreed  that  notice  left  at  a  par- 
ticular place  shall  be  deemed  a  good  substitute,  and,  notwith* 
standing  notice  is  so  left,  he  does  not  make  payment,  this  is 
likewise  a  dishonor. 

But  without  considering  further  what  constitutes  a  dishonor, 
it  may  be  useful  to  examine  more  particularly,  in  reference  to 
the  present  case,  the  authorities  in  relation  to  the  effect  and 
purport  of  the  notice  to  be  given  to  an  indorser.  The  rule  is 
laid  down  in  general  terms  by  the  text-writers,  that  notice  is  to 
be  given  of  the  fact  of  dishonor.    Bay  ley  states  the  duly  of  the 
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holder.  He  is  under  an  implied  undertaking  to  erery  parly  to 
the  bill  or  note,  who  would  be  entitled  to  bring  an  action  on 
paying  it,  to  preeent,  in  proper  time,  the  one  for  acceptance  and 
each  for  payment;  to  allow  no  extra  time  for  payment,  and  to 
give  notice  without  delay,  to  such  person,  of  a  failure  in  the  at* 
tempt  to  procure  a  proper  acceptance  or  payment:  Bayley  on 
Bills  (Ist  Am.  ed.),  124. 

In  general  it  is  incumbent  on  the  holder  to  give  notice  of  the 
dishonor  to  those  persons  to  whom  he  means  to  resort  for  pay- 
ment; otherwise  they  will  be  discharged:  Ohitty  on  Bills,  898. 

In  Tindal  y.  Brown,  1  T.  B.  167;  and  2  Id.  186,  note,  it  was 
held  that  no  particular  form  of  notice  was  necessary,  but  that 
such  notice  must  come  from  the  holder  of  the  bill  or  note,  or 
some  party  to  it,  and  that  mere  knowledge  of  the  fact  of  non- 
payment, coming  to  the  indorser  from  any  other  source,  would 
not  he  sufficient.  It  ought  to  purport  that  the  holder  looks  to 
him  for  payment.  The  court  do  not  say,  in  terms,  that  the 
notice  must  directly,  or  by  implication,  state  the  fact  of  dis- 
honor ;  but  it  is  implied.  The  case  decides  that  the  holder 
must  do  an  act,  electing  to  assert  his  right  to  recoTer  the  note 
of  the  indorser,  which  right  can  only  exist  in  case  of  a  dis- 
honor of  the  promisor.  The  case  did  not  call  for  a  decision 
as  to  what  must  be  the  tenor  or  purport  of  the  notice,  as  to  the 
foct  of  dishonor.  It  ought,  said  Mr.  Justice  Buller,  to  purport 
that  the  holder  looks  to  him  (the  indorser)  for  payment.  In 
regard  to  this  it  may  be  remarked,  that  when  notice  is  given,  by 
the  holder  to  the  indorser,  of  the  dishonor  of  a  note,  it  neces- 
sarily implies  that  he  looks  to  him  for  payment.  That  is  the 
natural,  and  may  in  general  be  regarded  as  the  necessaiy  in- 
ference from  the  fact  of  giving  such  notice. 

This  question  seems  not  to  have  arisen  in  England,  until  a 
recent  period;  but  since  the  point  has  been  started,  there  have 
been  a  series  of  decisions  on  the  subject.  The  first  was  SarUey 
V.  Case,  4  Bam.  &  Cress.  839;  S.  C,  6  Dow.  &  By.  605.  The 
notice  from  the  holder  was,  '*  I  am  desired  to  apply  to  you  for 
the  payment  of  the  sum  of  one  hundred  and  fifty  pounds,  due 
to  myself  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which  I  hope 
you  will  on  receipt  discharge,  to  prevent  the  necessily  of  law 
proceedings,  which  otherwise  will  immediately  take  i>lace." 
The  court  held  it  insufficient,  because  it  did  not  apprise  the 
party  of  the  fact  of  dishonor.  They  said,  the  language  used 
must  be  such  as  to  convqr  notice  to  the  pariy  what  the  bill  is. 
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and  that  payment  of  it  has  been  lefoaed  by  the  aooeptor.  This 
was  in  1825. 

The  next  case  was  that  of  Solarie  ▼.  PaHmer.  On  a  trial  be- 
fore Lord  Tenterden,  he  expressed  an  opinion,  that  the  notice 
was  insufficient.  A  bill  of  exceptions  was  taken,  and  the  case 
brought  before  the  exchequer  chamber,  who  confirmed  the  de- 
dsion:  7  Bing.  680;  6  Moo.  k  P.  475;  1  Oromp.  k  J.  417;  1 
T^jrm.  871.  On  appeal  to  the  house  of  lords,  the  judgment  was 
affirmed:  8  Bligh,  N.  B.  874;  S.  0.,  2  CH.  ft  Fin.  98;  1  Bing. 
N.  B.  194;  1  Scott,  1. 

The  action  was  brought  by  the  assignees  of  a  bankmpt,  and 
the  notice  was  given  by  the  attorneys  of  the  assignees.  It  de- 
scribed the  bill,  and  stated  that  it  had  been  put  into  their  hands 
by  the  assignees,  with  directions  to  take  l^gal  measures  for  the 
recoTery  thereof,  unless  immediately  paid. 

In  giving  judgment  in  the  exchequer  chamber,  Tindal,  0.  J., 
states  the  rule  to  be,  that  the  notice  does  not  require  the  f  or- 
malify  of  a  regular  protest,  but  it  should  at  least  inform  the 
party,  to  whom  it  is  addressed,  either  in  express  terms  or  l^ 
necessary  implication,  that  the  bill  has  been  dishonored,  and 
that  the  holder  looks  to  him  for  payment.  This  was  decided 
in  the  house  of  lords,  June,  1834. 

The  next  case,  I  believe,  is  that  of  BotiUon  v.  WMh,  8  Bing. 
N.  B.  688;  S.  C,  4  Scott,  425.  The  notice  to  the  indorser  was 
thus:  **  The  promissory  note  for  two  hundred  pounds,  drawn  by 
etc. ,  dated  eighteenth  July  last,  payable  three  months  after  date, 
and  indorsed  by  you,  became  due  yesterday,  and  is  returned  to 
me  unpaid.  I  therefore  give  you  notice  thereof,  and  request 
you  will  let  me  have  the  amount  thereof  forthwith."  It  was 
strongly  urged  that  the  words,  returned  unpaid,  would  import 
to  the  understanding  of  mercantile  men,  that  the  note  had  been 
dishonored.  But  the  court  held  themselves  bound  by  the  case 
of  Solarie  v.  Palmer^  and,  believing  this  case  to  be  within  it,  held 
the  notice  insufficient,  although  all  the  judges  expressed  their 
regret  at  the  result.  But  they  state  the  rule  of  law,  as  it  had 
before  been  stated,  that  the  notice  should  show  a  presentment 
to  the  maker,  a  demand  of  payment,  and  a  refusal.  As  to  any- 
thing further  than  the  genend  rule,  this  case  is  of  no  authority, 
unless  in  a  case  where  the  form  of  notice  is  precisely  the  same. 
Whether  in  such  case  the  words  returned  unpaid  would  import 
the  fact  of  dishonor,  would  depend  much  upon  the  usage  of 
each  mercantile  community,  in  which  they  should  be  used,  and 
the  conventional  use  and  meaning  of  particular  forms  of  expres* 
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flion  used  in  sach  commmdly .  This  was  a  decision  of  the  court 
of  common  pleas,  Easter  term,  1837.  About  the  same  time  was 
decided,  in  the  court  of  exchequer,  the  case  of  Hedger  v.  5^- 
vensan^  2  Mee.  &  W.  799,  where  the  attorney  addressed  a  letter 
to  the  defendant,  informing  him  that  his  note,  describing  it, 
became  due  the  day  before,  and  had  been  returned  unpaid,  and 
requested  him  to  remit  the  amount,  with  one  shilling  and  six- 
pence noting;  and  the  notice  was  held  to  be  good.  The  case  of 
Menenger  y.  Sauihey,  1  Man.  &  G.  76,  and  1  Scott,  N.  B.  180, 
was  decided  in  the  court  of  common  pleas,  in  1840.  The  notice 
was  as  follows:  **  This  is  to  inform  you,  that  the  bill  I  took  of 
you  for  fifteen  pounds  two  shillings  and  sixpence,  is  not  took 
up,  and  four  shillings  and  sixpence  expense;  and  the  money  I 
must  pay  immediately."  Held,  it  was  insufficient,  because  it 
did  not  state  or  intimate,  l^  intelligible  inference,  that  the  note 
had  been  dishonored. 

About  the  same  time,  the  case  of  Leuria  t.  CfomperU,  6  Mee.  & 
W.  899,  came  before  the  court  of  exchequer.  The  notice  from 
the  holder  to  the  indorser,  stated  that  the  bill  bearing  his  in- 
dorsement had  been  presented  to  the  acceptor,  and  returned 
dishonored,  ''and  now  lies  overdue  and  unpaid  with  me,  as 
aboYC,  of  which  I  give  you  notice."  This  was  held  sufficient, 
as  giving  all  the  requisite  information,  although  it  did  not,  in 
terms,  require  payment  of  the  indorser. 

The  remarks  of  Mr.  Baron  Parke,  in  this  case,  are  well  worthy 
of  consideration,  as  showing  the  extent  to  which  the  court  con- 
sidered the  authority  of  Solarte  v.  Palmer  as  going,  and  the 
qualifications  with  which  it  is  to  be  taken.  In  Orugeon  y. 
Smiihy  6  Ad.  &  E.  499,  the  notice  to  the  drawer  of  a  bill  was. 
that  the  bill  had  been  returned  with  charges;  and  the  immediate 
attention  of  the  drawer  to  it  was  requested.  This  was  held 
sufficient,  as  implying  a  demand  and  refusal,  and  noting  for 
non-payment.  See  HovMUch  y.  Cauty,  4  Bingi  N.  B.  411;  S.  C, 
6  Scott,  209;  Strange  y.  Price,  10  Ad.  &  E.  125;  Burgh  y. 
Legge,  5  Mee.  &  W.  418;  SheUon  y.  Brothwaite,  7  Id.  436;  Cooke 
y.  French,  3  Per.  &  Day.  696;  S.  C,  10  Ad.  &  E.  131,  note. 

These  are  all  recent  cases,  bearing  more  or  less  directly  upon 
the  question,  but  do  not  essentially  yaxy  the  result.  Where,  in 
the  notice,  it  is  stated  that  the  bill  has  been  noted,  or  returned 
with  charges  of  protest,  or  the  like,  it  is  held  to  be  notice,  by 
reasonable  implication,  of  the  fact  of  dishonor. 

It  was  contended  at  the  argument,  that  although  it  has  been 
settled  by  recent  authorities  in  England,  that  the  notice  to  the 
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indorser  must  state  the  fact  of  dishonor,  yet  that  the  Amfitican 
authorities  would  show  that  it  was  unnecessaiy.  It  beoomea 
therefore  necessary  to  examine  and  compare  them. 

MiUs  in  error  y.  U.  8.  Bank,  11  Wheat.  481.  The  note  was 
in  terms  payable  at  the  branch  of  the  United  States  Bank  at 
ChilHcothej  and  indorsed  by  the  original  defendant,  plaintiff  in 
ezror.  It  was  demanded  at  the  proper  time,  at  the  bank,  but 
there  being  no  person  there  ready  and  willing  to  pay  the  same, 
it  was  immediately  protested,  and  notice  given  to  the  defend- 
ants. The  notice  described  the  note  by  the  date  and  amount, 
the  time  and  place  of  payment,  and  as  a  note  on  which  the  de- 
fendant was  indorser,  and  stated  thus:  ''which  has  been  pro- 
tested for  non-payment,  and  the  holders  thereof  look  to  you." 
(Signed  by  the  mayor  of  Chillicothe  acting  as  mayor,  and  ad- 
dressed to  the  defendant.)  It  was  objected  that  the  notice  was 
defective,  because  it  did  not  state  who  was  the  holder;  be- 
cause there  was  a  misdescription  of  the  date;  and  because  it  did 
not  state  that  a  demand  had  been  made  at  the  bank,  when  the 
note  was  due.  As  to  the  misdescription,  it  was  held  to  be  of 
no  importance,  if  there  was  no  other  note  to  which  it  could  ap- 
ply, if  it  was  so  described  as  to  indicate  the  note  in  suit,  and  if 
it  did  not  mislead. 

As  to  the  sufficiency  of  the  notice,  the  opinion  was  delivered 
by  Mr.  Justice  Stoiy.  Some  particular  expressions,  taken  alone, 
would  seem  to  warrant  the  position  for  which  it  is  cited.  But 
taking  the  whole  together,  and  in  reference  to  the  case  then  be- 
fore the  court,  we  think  it  is  not  opposed  to  the  rule  as  stated 
in  the  English  cases.  Speaking  in  reference  to  the  first  objec- 
tion, that  the  notice  did  not  state  who  was  the  holder,  the  judge 
says,  **  no  form  of  notice  to  an  indorser  has  been  prescribed  by 
law.  The  whole  object  of  it  is  to  inform  the  party,  to  whom  it 
is  sent,  that  payment  has  been  refused  by  the  maker;  that  he  i» 
considered  liable;  and  that  payment  is  expected  of  him." 

In  reference  to  the  objection,  that  it  did  not  state  that  pay- 
ment was  demanded  at  the  bank,  when  the  note  became  due,  he 
says,  ''it  is  certainly  not  necessary  that  the  notice  should  con- 
tain such  a  formal  allegation.  It  is  sufficient  that  it  states  the 
fact  of  non-payment' of  the  note,  and  that  the  holder  looks  to 
the  indorser  for  indemniiy."  He  then  si>eaks  of  the  fact  of 
presentment  and  demand,  as  matter  of  fact  to  be  proved,  and 
adds,  "  a  statement  of  non-payment  and  notice  is,  by  necessary 
implication,  an  assertion  of  right  by  the  holder,  founded  on 
his  having  complied  with  the  requisitions  of  law  against  the  in- 
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dorser."  One  of  these  reqtiisitions  is,  of  conrsey  preaentznent 
and  demand.  And  the  learned  judge  oondudes,  upon  this 
point,  l^  adding,  that  **  in  point  of  fact  the  general,  if  not 
miiTersal  practice  is,  not  to  state  in  the  notice  the  mode  or 
place  of  demand,  but  the  mere  naked  non-payment.  *' 

In  the  case  then  before  the  court,  the  notice  contained  a  full 
and  precise  statement  of  the  presentment,  demand,  and  non- 
payment, by  the  maker.  The  objection  with  which  the  court 
were  dealing  was,  that  the  notice  did  not  specify  the  time  and 
place  of  demand.  The  answer  zoade  was,  that  such  particularity 
was  unnecessary,  and  that  it  is  sufficient  that  it  states  the  &ct 
of  non-payment.  Applied  to  the  facts  of  that  case,  it  may  be 
construed  to  mean,  non-payment  after  due  presentment.  So, 
when  the  learned  judge  speaks  of  the  practice  of  commercial 
cities,  he  speaks  of  notice  of  the  mere  naked  non-payment,  in 
contradistinction  to  stating,  in  the  notice,  the  mode  and  place 
of  demand.  That  such  is  the  meaning,  may  be  inferred  from 
the  passage  before  cited,  in  which  he  speaks  of  the  object  of  the 
notice,  which  is  to  inform  the  indorser  that  payment  has  been 
refused  by  the  maker.  Refusal  implies  non-payment  on  de- 
mand, or  under  such  circiunstanoes  as  render  a  presentment  and 
demand  unnecessary.  Indeed  in  many  cases,  simple  notice  of 
non-payment  is  notice  of  dishonor;  as  where  the  note  is  in 
terms,  or  by  usage  or  special  agreement,  payable  at  a  bank,  a 
notice  stating  the  date  and  terms  of  the  note,  showing  that  it 
has  become  due,  and  averring  that  it  is  unpaid,  is  equivalent  to 
an  averment  that  it  is  dishonored. 

In  Smith  v.  Whiting,  12  Mass.  6  [7  Am.  Dec.  25],  no  question 
was  raised  as  to  the  sufficiency  of  the  notice.  It  was  notice 
from  a  bank.  It  described  the  note  as  due  and  unpaid;  and  by 
usage  it  was  held  to  be  payable  at  the  bank.  Of  course  it  was 
dishonored,  by  not  being  paid  at  the  bank  by  the  maker.  So  in 
Stale  Bank  v.  Hard,  12  Mass.  172,  notice  was  left  at  a  place 
agreed  by  the  parties  as  a  substitute  for  notice  at  the  house  or 
place  of  business  of  the  maker;  and  it  was  held  sufficient — 
being  equivalent  to  a  more  formal  demand;  and  failure  of  the 
promisor  to  pay,  on  such  notice,  rendered  the  indorser  liable. 
The  case  of  Bank  of  Bochester  v.  Oould^  9  Wend.  279,  is  a  case 
of  mere  misdescription.  The  notice  to  the  indorser  stated  ex- 
pressly that  the  note  had  been  protested  for  non-payment;  and 
the  only  question  was,  whether  it  was  well  described.  It  there* 
fore  does  not  affect  the  present  question. 

The  case  of  Bank  of  United  States  v.  Cameal,  2  Pet  648, 
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zoay  be  considered  as  throwing  some  light  on  the  subject  of  in- 
quiry. It  is  held,  that  when  the  note  is  payable  at  a  bank,  and 
the  bank  is  itself  the  holder  of  it,  no  demand  is  necessary.  It 
is  the  duty  of  the  maker  to  go  to  the  bank  within  the  usual 
hours  of  business  and  pay  it;  and  if  he  fail  to  do  so,  the  note 
is  dishonored.  Towards  the  close  of  the  opinion,  given  by  Mr. 
Justice  Stoiy,  it  is  stated  thus:  ''A  suggestion  has  been  made 
at  the  bar,  tiiat  a  letter  to  the  indorser,  stating  the  demand  and 
dishonor  of  the  note,  is  not  sxifficient,  imless  the  party  sending 
it  also  informs  the  indorser  that  he  is  looked  to  for  payment. 
But  where  such  notice  is  sent  by  the  holder,  or  by  his  order,  it 
necessarily  implies  such  responsibility  over.  The  purpose  may 
be  reasonably  inferred  from  the  nature  of  the  notice." 

We  have  thus  attempted,  at  the  risk  of  being  somewhat 
tedious,  to  ascertain  what  the  true  rule  is  upon  this  subject,  on 
account  of  the  extreme  importance  of  certainty  and  uniformity  in 
the  rules  of  law  applicable  to  the  rights  and  duties  of  holders 
and  other  parties  to  notes  and  bills  of  exchange.  And  we  take 
that  rule  to  be,  that  as  an  indorser  is  liable  only  conditionally  for 
the  payment,  in  case  of  a  dishonor  of  the  note  at  its  maturity 
by  the  maker,  and  notice  thereof  to  the  indorser;  in  order  to 
charge  him,  notice  of  such  dishonor  must  be  given  him,  by  the 
holder  or  his  agent,  or  some  party  to  the  bill;  that  mere  notice 
of  non-payment,  which  does  not  express  or  imply  notice  of  dis- 
honor, is  not  such  notice  as  will  render  the  indorser  liable. 

In  order  to  apply  the  rule,  thus  stated,  to  the  present  case,  it 
will  be  necessary  to  look  at  the  facts  stated  in  the  report.  It  ap- 
pears that  the  presentment  and  demand  on  the  promisor  were 
made  on  the  morning  of  the  day  on  which  the  note  fell  due. 
Afterwards,  at  about  eleven  o'clock,  the  plaintiff  caused  a  written 
notice  to  be  left  at  the  defendant's  dwelling-house,  of  which  the 
following  is  a  copy:  ''  Boston,  May  4, 1838.  Mr.  Louis  Dennis, 
Sir:  I  have  a  note  signed  by  C.  E.  Bowers  and  indorsed  by  you, 
for  seven  hundred  dollars,  which  is  due  this  day,  and  unpaid; 
payment  is  demanded  of  you.     C.  C.  Gilbert." 

This  notice  comes  from  an  individual,  not  from  a  bank.  It 
was  delivered  at  eleven  a.  m.  There  would  then  be  no  default 
and  no  dishonor,  unless  a  demand  had  been  made  on  the  prom- 
isor. An  averment,  therefore,  that  it  was  unpaid,  did  not,  by 
necessary  implication  or  reasonable  intendment,  amount  to  an 
averment  or  intimation  that  payment  had  been  demanded  and 
refused,  or  that  the  note  had  been  otherwise  dishonored.    The 
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court  are  therefore  of  opinion,  that  the  notice  was  not  sufficient 
to  render  the  indorser  legally  liable. 


Cited  in  MtchamM  Bank  ▼.  Merchanta*  Bank,  6  Mete.  25,  to  the  pointy 
that  notice  of  dishonor  can  not  be  given  until  the  fact  of  dishonor  has  oc- 
onrred;  and  in  Mtu9on  v.  Lake,  4  How.  U.  S.  279,  to  the  point,  that,  osually, 
the  note  should  be  present  when  payment  is  demanded;  and  distingaished  in 
Clark  V.  Mdridge,  13  Mete.  98. 

NoncB  TO  Indobser,  Requisites  of:  See  Stephenson  v.  Primrose,  33  Am. 
Dec.  281,  note  288;  Shed  v.  BreU,  11  Id.  209;  Smith  v.  WhUing,  7  Id.  26; 
Brtnoer  v.  Wooten,  Id.  692;  P<m*a  Ex*r»  v.  Kelly,  2  Id.  617;  Pinkham  v.  May, 
9  Mete  174;  and  Warren  Bank  v.  Parker,  8  Gray,  224,  both  citing  the  prin- 
cipal 
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gobpobation. 

^^  [4  HbtOALT,  49.] 

M48IBB  IS  HOT  LIABLE  >OB  Neouoengb  ov  FELLOW-EBRyAST,  engaged  in 
the  same  general  employment,  where  he  has  used  dne  diligence  in  the 
selection  of  sach  fellow-serrant,  and  has  famished  to  his  employees  suit- 
able means  for  carrying  on  the  business  in  which  they  are  engaged. 

Tbbspass  on  the  case.  The  plaintiff,  while  in  the  employ  of  • 
Hie  defendant,  was  injured  by  the  alleged  negligence  of  another - 
servant  of  the  corporation.  The  other  facts  appear  from  thej 
opinion. 

C.  G,  Loring,  for  the  plaintiff. 

Fletcher  and  Morey.  for  the  defendants. 

By  Court,  Shaw,  G.  J.  This  is  an  action  of  new  impression 
in  our  courts,  and  inTolves  a  principle  of  great  importance.  It 
presents  a  case  where  two  persons  are  in  the  service  and  employ- 
ment of  one  company,  whose  business  it  is  to  construct  and 
maintain  a  railroad,  and  to  employ  their  trains  of  cars  to  carry 
persons  and  merchandise  for  hire.  They  are  appointed  and  em- 
ployed by  the  same  company  to  perform  separate  duties  and 
services,  all  tending  to  the  accomplishment  of  one  and  the  same 
purpose — that  of  the  safe  and  rapid  transmission  of  the  trains; 
and  they  are  paid  for  their  respective  services  according  to  the 
nature  of  their  respective  duties,  and  the  labor  and  skill  required 
for  their  proper  performance.  The  question  is,  whether,  for 
damages  sustained  by  one  of  the  persons  so  employed,  by  means 
of  the  carelessness  and  negligence  of  another,  the  party  injured 
has  a  remedy  against  the  common  employer.    It  is  an  argu- 
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ment  against  such  an  action,  though  certainly  not  a  decisiTe  one, 
that  no  such  action  has  before  been  maintained. 

It  is  laid  down  by  Blackstone,  that  if  a  servant,  by  his  negli- 
gence, does  any  damage  to  a  stranger,  the  master  shall  be  an* 
swerable  for  his  neglect.    But  the  damage  must  be  done  while 
be  is  actually  employed  in  the  master's  service;  otherwise,  the 
servant  shall  answer  for  his  own  misbehavior:  1  Bl.  Oom.  431; 
McMamis   v.    CrickeU,  1   East,   106.     This  rule  is  obviously 
founded  on  the  great  principle  of  social  duty,  that  every  man,  in 
the  management  of  his  own  affairs,  whether  by  himself  or  by  his 
agents  or  servants,  shall  so  conduct  them  as  not  to  injure  an- 
other; and  if  he  does  not,  and  another  thereby  sustains  damage, 
lie  shall  answer  for  it.    If  done  by  a  servant,  in  the  course  of 
ihis  employment,  and  acting  within  the  scope  of  his  authority,  it 
ria  considered,  in  contemplation  of  law,  so  far  the  act  of  the 
^master,  that  the  latter  shall  be  answerable  civUiter.    But  this 
;E:presuppoBes  that  the  pairties  stand  to  each  other  in  the  relation 
'  of  strangers,  between  whom  there  is  no  privity;  and  the  action, 
*in  such  case,  is  an   action  sounding  in  tort.     The  form  is 
•  trespass  on  the  case  for  the  consequential  damage.    The  maxim 
treapondeat  superior  is  adopted  in  that  case,  from  general  consid- 
%Bcations  of  policy  and  security. 

But  this  does  not  apply  to  the  case  of  a  servant  bringing  his 
action  against  his  own  employer  to  recover  damages  for  an  in- 
jury arising  in  the  course  of  that  employment,  where  all  such 
risks  and  perils  as  the  employer  and  the  servant  repeotively  in- 
tend to  assume  and  bear,  may  be  regulated  by  the  express  or 
implied  contract  between  them,  and  which,  in  contemplation  of 
law,  must  be  presumed  to  be  thus  regulated. 

The  same  view  seems  to  have  been  taken  by  the  learned  coun- 
sel for  the  plaintiff  in  the  arguments;  and  it  was  conceded  that 
the  claim  could  not  be  placed  on  the  principle  indicated  by  the 
maxim  respondeat  superior,  which  binds  the  master  to  indemnify 
a  stranger  for  the  damage  caused  by  the  careless,  negligent,  or 
unskillful  act  of  his  servant  in  the  conduct  of  his  affairs.  The 
<;laim,  therefore,  is  placed,  and  must  be  maintained,  if  main- 
tained at  all,  on  the  ground  of  contract.  As  there  is  no  express 
<)ontract  between  the  parties,  applicable  to  this  point,  it  is  placed 
on  the  footing  of  an  implied  contract  of  indemnity,  arising  out 
of  the  relation  of  master  and  servant.  It  would  be  an  implied 
promise,  arising  from  the  duty  of  the  master  to  be  responsible 
to  each  person  employed  by  him,  in  the  conduct  of  every  branch 
of  business,  where  two  or  more  persons  are  employed,  to  pay 
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for  all  damage  occasioned  by  the  negligence  of  eveiy  other  per- 
son employed  in  the  same  service.  If  such  a  duty  were  estab* 
lished  by  law — ^like  that  of  a  common  carrier,  to  stand  to  all  losses 
of  goods  not  caused  by  the  act  of  God  or  of  a  public  enemy — 
or  that  of  innkeeper,  to  be  responsible,  in  like  manner,  for  the 
baggage  of  his  guests;  it  would  be  a  rule  of  frequent  and  famil- 
iar occurrence,  and  its  existence  and  application,  with  all  its 
quaUficatiens  and  restrictions,  would  be  settled  by  judicial  prec- 
edents. But  we  are  of  opinion  that  no  such  rule  has  been  es- 
tablished, and  the  authorities,  as  far  as  they  go,  are  opposed  to 
the  principle:  PriesUey  t.  Fowler,  3  Mee.  &  W.  1;  Murray  t. 
SaiOh  Oarolina  B.  B.  Co.,  1  McMull.  385  [36  Am.  Dec.  268]. 
The  general  role,  resulting  from  considerations  as  well  of  jua- 
tioe  as  of  policy,  is,  that  he  who  engages  in  the  employment  of  an* 
other  for  the  performance  of  specified  duties  and  sendees,  for  com- 
pensation, takes  upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  services,  and  in  legal 
presumption  the  compensation  is  adjusted  accordingly.  And 
we  are  not  aware  of  any  principle  which  should  except  the 
perils  arising  from  the  carelessnees  and  negligence  of  those  who 
are  in  the  same  employment.  These  are  perils  which  the  serv- 
ant is  as  likely  to  know,  and  against  which  he  can  as  effectually 
goardy  as  the  master.  They  are  perils  incident  to  the  service^ 
and  which  can  be  as  distincUy  foreseen  and  provided  for  in  the 
rate  of  compensation  as  any  others.  To  say  that  the  master 
shall  be  responsible^  because  the  damage  is  caused  by  his 
agents,  is  assuming  the  very  point  which  remains  to  be  proved. 
They  are  his  agents  to  some  extent,  and  for  some  purposes;  but 
whether  he  is  responsible,  in  a  particular  case,  for  their  negli- 
gence, is  not  decided  by  the  single  &ct  that  they  are,  for  some 
purposes,  his  agents.  It  seems  to  be  now  well  settled,  whatever 
might  have  been  thought  formerly,  that  underwriters  can  not 
excuse  themselves  from  payment  of  a  loss  by  one  of  the  perils 
insured  against,  on  the  ground  that  the  loss  was  caused  by  the 
negligence  or  unskillfulness  of  the  officers  or  crew  of  the  vessel, 
in  the  performance  of  their  yarious  duties  as  navigators,  al- 
though employed  and  paid  by  the  owners,  and,  in  the  navigation 
of  the  vessel,  their  agents:  Copeland  v.  New  Eng,  Marine  Ins., 
Co.,  2  Mete.  440-443,  and  cases  there  cited.  I  am  aware  that 
the  maritime  law  has  its  own  rules  and  analogies,  and  that  we 
can  not  always  safely  rely  upon  them  in  applying  them  to  other 
branches  of  law.  But  the  rule  in  question  seems  to  be  a 
good  authoriiy  for  the  point,  that  persons  are  not  to  be  re« 
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sponsible,  in  all  cases,  for  the  negligence  of  those  employed 
by  them. 

If  we  look  from  considerations  of  justice  to  those  of  policy, 
they  will  strongly  lead  to  the  same  conclusion.  In  considering 
the  rights  and  obligations  arising  out  of  partictdar  relations,  it 
is  competent  for  courts  of  justice  to  regard  considerations  of 
policy  and  general  convenience,  and  to  draw  from  them  such 
rules  as  will,  in  their  practical  application,  best  promote 
the  safety  and  security  of  all  parties  concerned.  This  is, 
in*  truth,  the  basis  on  which  implied  promises  are  raised, 
being  duties  legally  inferred  from  a  consideration  of  what 
is  best  adapted  to  promote  the  benefit  of  all  persons  con- 
cerned, under  given  circumstances.  To  take  the  well-known 
and  familiar  cases  already  cited;  a  common  carrier »  without 
regard  to  actual  fault  or  neglect  in  himself  or  his  servants, 
is  made  liable  for  all  losses  of  goods  confided  to  him  for 
carriage,  except  those  caused  by  the  act  of  God  or  of  a  public 
enemy,  because  he  can  best  guard  them  against  all  mindr  dan- 
gers, and  because  in  case  of  actual  loss,  it  would  be  extremely 
difficult  for  the  owner  to  adduce  proof  of  embezzlement,  or  other 
actual  fault  or  neglect  on  the  part  of  the  carrier,  although  it  may 
have  been  the  real  cause  of  the  loss.  The  risk  is  therefore  thrown 
upon  the  carrier,  and  he  receives,  in  the  form  of  payment  for 
the  carriage,  a  premium  for  the  risk  which  he  thus  assumes. 
So  of  an  innkeeper;  he  can  best  secure  the  attendance  of  honest 
and  faithful  servants,  and  guard  his  house  against  thieves. 
Whereas,  if  he  were  responsible  only  upon  proof  of  actual  neg- 
ligence, he  might  connive  at  the  presence  of  dishonest  inmates 
and  retainers,  and  even  participate  in  the  embezzlement  of  the 
property  of  the  guests,  during  the  hours  of  their  necessaiy 
sleep,  and  yet  it  would  be  difficult,  and  often  impossible,  to 
prove  these  facts. 

The  liability  of  passenger  carriers  is  founded  on  similar  con- 
siderations. They  are  held  to  the  strictest  responsibility  fox 
care,  vigilance,  and  skill,  on  the  part  of  themselves  and  all  per- 
sons employed  by  them,  and  they  are  paid  accordingly.  The 
rule  is  fotmded  on  the  expediency  of  throwing  the  risk  upon 
those  who  can  best  guard  against  it:  Stozy  on  Bail.,  sec.  590 
et  seq. 

We  are  of  opinion  that  these  considerations  apply  strongly  to 
the  case  in  question.  Where  several  persons  are  employed  in 
the  conduct  of  one  common  enterprise  or  undertaking,  and  the 
safety  of  each  depends  much  on  the  care  and  skill  with  whijh 
each  other  shall  perform  his  appropriate  duty,  each  is  an  ob- 
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server  of  the  conduct  of  the  others,  can  give  notice  of  any  mis- 
conduct, incapacity,  or  neglect  of  duty,  and  leave  the  service,  if 
the  common  employer  will  not  take  such  precautions,  and  em- 
ploy such  agents  as  the  safety  of  the  whole  party  may  require. 
By  these  means,  the  safety  of  each  will  be  much  more  effectually 
secured,  than  could  be  done  by  a  resort  to  the  common  em- 
ployer for  indemnity  in  case  of  loss  by  the  negligence  of  each 
other.  Regarding  it  in  this  light,  it  is  the  ordinary  case  of  one 
sustaining  an  injury  in  the  course  of  his  own  employment,  in 
which  he  must  bear  the  loss  himself,  or  seek  his  remedy,  if  he 
have  any,  against  the  actual  wrong-doer. 

In  applying  these  principles  to  the  present  case,  it  appears 
that  the  plaintiff  was  employed  by  the  defendants  as  an  engi- 
neer, at  the  rate  of  wages  usually  paid  in  that  employment,  be- 
ing a  higher  rate  than  the  plaintiff  had  before  received  as  a 
machinist.  It  was  a  voluntary  undertaking  on  his  part,  with  a 
full  knowledge  of  tlie  risks  incident  to  the  employment;  and 
the  loss  was  sustained  by  means  of  an  ordinary  casualty,  caused 
by  the  negligence  of  another  servant  of  the  company.  Under 
these  circumstances,  the  loss  must  be  deemed  to  be  the  result  of 
a  pure  accident,  like  those  to  which  all  men,  in  all  employments, 
and  at  all  times,  are  more  or  less  exposed;  and  like  similar 
losses  from  accidental  causes,  it  must  rest  where  it  first  fell,  un- 
less the  plaintiff  has  a  remedy  against  the  person  actually  in 
default;  of  which  we  give  no  opinion. 

It  was  strongly  pressed  in  the  argument,  that  although  this 
might  be  so,  where  two  or  more  servants  are  employed  in  the 
same  department  of  duty,  where  each  can  exert  some  influence 
over  the  conduct  of  the  other,  and  thus  to  some  extent  provide 
for  \is  own  security;  yet  that  it  could  not  apply  where  two  or 
more  are  employed  in  different  departments  of  duty,  at  a  dis- 
tance from  each  other,  and  where  one  can  in  no  degree  control 
or  influence  the  conduct  of  another.  But  we  think  this  is 
founded  upon  a  supposed  distinction,  on  which  it  would  be  ex- 
tremely difiGicult  to  establish  a  practical  rule.  When  the  object 
to  be  accomplished  is  one  and  the  same,  when  the  employers 
are  the  same,  and  the  several  persons  employed  derive  their 
authority  and  their  compensation  from  the  same  source,  it 
would  be  extremely  dif&cult  to  distinguish  what  constitutes  one 
department  and  what  a  distinct  department  of  duty.  It  would 
vaiy  with  the  circumstances  of  every  case.  If  it  were  made  to 
depend  upon  the  nearness  or  distance  of  the  persons  from  each 
other,  the  question  would  immediately  arise,  how  near  or  how 
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distant  must  they  be,  to  be  in  the  same  or  different  departments^ 
In  a  blacksmith's  shop,  persons  working  in  the  same  building, 
tkt  different  fires,  may  be  quite  independent  of  each  other, 
though  only  a  few  feet  distant.  In  a  ropewalk,  several  may  be 
at  work  on  the  same  piece  of  cordage,  at  the  same  time,  at  many 
hundred  feet  distant  from  each  other,  and  beyond  the  reach  of 
sight  and  Toioe,  and  yet  acting  together. 

Besides,  it  appears  to  us,  that  the  argument  rests  upon 
an  assumed  principle  of  responsibilily  which  does  not  ex- 
ist. The  master  in  the  case  supposed,  is  not  exempt  from  lia- 
bility, because  the  servant  has  better  means  of  providing  for  his 
safety,  when  he  is  employed  in  immediate  connection  with  those 
from  whose  negligence  he  might  suffer;  but  because  the  implied 
oontmot  of  the  master  does  not  extend  to  indemnify  the  servant 
against  the  negligence  of  any  one  but  himself;  and  he  is  not 
liable  in  tort,  as  for  the  negligence  of  his  servant,  because  the 
person  suffexing  does  not  stand  toward  him  in  the  relation  of  a 
stranger,  but  is  one  whose  rights  are  regulated  l^  contract,  ex- 
press or  implied.  The  exemption  of  the  master,  therefore,  from 
liability  for  the  n^ligenoe  of  a  f ellow-eervant,  does  not  depend 
exclusively  upon  the  consideration,  that  the  servant  has  better 
means  to  provide  for  his  own  safety,  but  upon  other  grounds. 
Hence  the  separation  of  the  employment  into  different  depart- 
ments can  not  create  that  liability,  when  it  does  not  arise  from 
express  or  implied  contract,  or  from  a  responsifaility  created 
by  law  to  third  persons,  and  8t»angerB»  for  the  negligence  of  a 
servant. 

A  case  may  be  put  for  the  purpose  of  illustrating  this  distinc- 
tion. Suppose  the  road  had  been  owned  by  one  set  of  proprie- 
ton  whose  duty  it  was  to  keep  it  in  repair  and  have  it  at  all  times 
ready  and  in  fit  condition  for  the  running  of  engines  and  cara, 
taking  a  toU,  and  that  the  engines  and  cars  were  owned  by  an- 
other set  of  proprietors,  paying  toll  to  the  proprietors  of  the 
road,  and  receiving  compensation  from  passengers  for  their  car- 
riage; and  suppose  the  engineer  to  suffer  a  loss  from  the  negli- 
gence of  the  switch-tender.  We  are  inclined  to  the  opinion 
that  the  engineer  might  have  a  remedy  against  the  railroad  cor- 
poration; and  if  so,  it  must  be  on  the  ground,  that  as  between 
the  engineer  employed  by  the  proprietors  of  the  engines  and 
cars,  and  the  switch-tender  employed  by  the  corporation,  the  en- 
gineer would  be  a  stranger,  between  whom  and  the  corporation 
there  could  be  no  privity  of  contract;  and  not  because  the  engi- 
neer would  have  no  means  of  controlling  the  conduct  of  the 
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s-witch-tender.  The  responsibility  which  one  is  under  for  the 
negligence  of  his  servant,  in  the  conduct  of  his  business,  to- 
wards third  persons,  is  founded  on  another  and  distinct  princi- 
ple from  that  of  implied  contract,  and  stands  on  its  own  rea- 
sons of  policy.  The  same  reasons  of  policy,  we  think,  limit 
this  responsibility  to  the  case  of  strangers,  for  whose  security 
alone  it  is  established.  like  considerations  of  policy  and  gen- 
eral expediency  forbid  the  extension  of  the  principle,  so  far  as 
to  warrant  a  servant  in  maintaining  an  action  against  his  em- 
ployer for  an  indemnity  which  we  think  was  not  contemplated 
in  tiie  nature  and  terms  of  the  employment,  and  which,  if  estab- 
lished, would  not  conduce  to  the  general  good. 

In  coming  to  the  conclusion  that  the  plaintiff,  in  the  present 
case,  is  not  entitled  to  recover,  considering  it  as  in  some  meas- 
ure a  nice  question,  we  would  add  a  caution  against  any  hasty 
conclusion  as  to  the  application  of  this  rule  to  a  case  not  fully 
within  the  same  principle.  It  may  be  varied  and  modified  l^ 
droumstances  not  appearing  in  the  present  case,  in  which  it  ap- 
pears, that  no  willful  wrong  or  actual  negligence  was  imputed 
to  the  corporation,  and  where  suitable  means  were  furnished 
and  suitable  persons  employed  to  accomplish  the  object  in  view. 
We  are  far  from  intending  to  say  that  there  are  no  implied  war- 
ranties and  undertakings  arising  out  of  the  relation  of  master 
and  servant.  Whether,  for  instance,  the  employer  would  be 
responsible  to  an  engineer  for  a  loss  arising  from  a  defective  or 
ill-constructed  steam-engine:  Whether  this  would  depend  upon 
an  implied  warranty  of  its  goodness  and  suffidenqy,  or  upon 
the  fact  of  willful  misconduct,  or  gross  negligence  on  the  part 
of  the  employer,  if  a  natural  person,  or  of  the  superintendent 
or  immediate  representative  and  managing  agent,  in  case  of  an 
incorporated  company  —  are  questions  on  which  we  give  no 
opinion.  In  the  present  case,  the  claim  of  the  plaintiff  is  not 
put  on  the  ground  that  the  defendants  did  not  furnish  a  sxiffi- 
dent  engine,  a  proper  railroad  track,  a  well-constructed  switch, 
and  a  person  of  suitable  skill  and  experience  to  attend  it;  the 
gravamen  of  the  complaint  is,  that  that  person  was  chargeable 
with  negligence  in  not  changing  the  switch,  in  the  particular 
instance,  by  means  of  which  the  accident  occurred,  by  which 
the  plaintiff  sustained  a  severe  loss.  It  ought,  perhaps,  to  be 
stated,  in  justice  to  the  person  to  whom  this  negligence  is  im- 
puted, that  the  fact  is  strenuously  denied  by  the  defendants, 
and  has  not  been  tried  by  the  jury.  By  consent  of  the  parties 
this  fact  was  assumed  without  trial,  in  order  to  take  the  opinioo 
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of  the  whole  court  upon  the  question  of  law,  whether,  if  such 
was  the  fact,  the  defendants,  under  the  circumstances,  were 
liable.  Upon  this  question,  supposing  the  accident  to  have  oc- 
curred, and  the  loss  to  have  been  caused,  by  the  negligence  of 
the  person  employed  to  attend  to  and  change  the  switch,  in  his 
not  doing  so  in  the  particular  case,  the  court  are  of  opinion  that 
it  is  a  loss  for  which  the  defendants  are  not  liable,  and  that  the 
action  can  not  be  maintained. 
Plaintiff  nonsuit. 

Ths  principal  0A8S  IS  orrxD  to  the  point,  that  a  magter  is  not  liable  to 
one  of  his  servants  for  injury  received  by  him  in  consequence  of  the  negli- 
gence of  another  servant  engaged  in  the  same  service,  in  the  following  cases: 
Jiayea  v.  Western  R.  R.  Co,,  3  Cush.  273;  Albro  y.  Agawam  C.  Co.,  6  Id.  76; 
King  v.  Boston  A  W.  R,  R,  Co.,  9  Id.  114;  OilUkanmm  v.  Stony  Brook  R.  R. 
Co.,  10  Id.  230;  Albro  v.  Jaquith,  4  Gray,  101;  Cayzer  v.  Taylor,  10  Id.  281; 
Oilman  v.  Eattem  R,  R.  Co.,  10  Allen,  237;  Stewart  v.  Harvard  CoUege,  12 
Id.  67:  Coombs  v.  New  Bedfirrd  C.  Co.,  102  Mass.  583;  HodgHns  v.  Eastern 
R.  R.  Co.,  119  Id.  421;  Walker  v.  Boston  A  Me.  R.  R.  Co.,  128  Id.  9;  Holden 
V.  Fitcliburg  R.  R.  Co.,  129  Id.  271;  Illmois  Cent.  R.  R.  Co.  r.  Cox,  21  EL  28; 
Toledo  W.  <fe  W.  R.  R.  Co.  v.  DurUn,  76  Id.  397;  Michigan  Cent.  R.  R.  Co. 
V.  Leakey,  10  Mich.  199;  Malone  v.  Western  T.  Co.,  5  Biss.  318;  Teomans  y. 
Ci/nlra  Costa  S.  N.  Co.,  44  Gal.  82.  In  Simmons  v.  New  Bedford  V.  A  N.  S. 
Co.,  97  Mass.  368,  it  is  cited  to  the  point,  that  common  carriers  of  passengers 
are  bound  to  use  the  utmost  care  in  providing  for  the  safety  of  their  passen- 
gers. In  Osborne  v.  Morgan,  130  Id.  102,  it  was  held,  citing  the  principal 
case,  that  one  servant  was  liable  to  an  action  by  another  servant  of  the  same 
master  for  damages  caused  by  the  negligence  of  the  first  servant.  It  was 
cited  to  the  point,  that  a  master  is  liable  to  his  servant,  as  much  as  to  any 
one  else,  for  his  own  negligence,  in  the  following  cases:  Brown  v.  /).  S.  Cage 
&  OwMTS,  1  Woods,  403;  Hallower  v.  Ilenly,  6  Cal.  210.  In  Honner  v.  im* 
nois  Cent.  R.  R.  Co.,  15  IlL  551,  it  is  cited  to  the  point,  that  the  maxim  of 
respondeat  superior  does  not  apply  in  the  case  of  the  negligence  of  a  fellow- 
servant.  The  principal  case  is  distinguished  in  Eaton  v.  Wobum,  127  Mass. 
271,  and  in  Philadelphia  &  R.  R.  R.  Co.  v.  Derby,  14  How.  U.  S.  484. 

Emploteb's  Liability  pob  Neouoence  of  Fbllow-sebvant.— This  sub- 
ject is  fully  discussed  in  the  note  to  Murray  v.  S.  C.  R.  R.  Co.,  36  Am.  Deo.  279. 


Commonwealth  «.  Hunt  ep  al. 

[4  MXTOALF,  111.] 

Oevxiial  Ritles  of  the  Common  Law  making  OoNSPiBAor  Indiotabli 
offense,  were  used  and  approved  in  Massachusetts  before  the  adoption  of 
its  constitution,  and  are,  therefore,  in  force  here;  but  the  English  statutes 
regulating  the  settieinent  of  paupers,  and  the  wages  of  laborers,  and 
making  it  penal  for  any  one  to  engage  in  a  trade  to  which  he  had  not 
served  a  full  apprenticeship,  not  being  adapted  to  our  colonial  condition, 
were  not  adopted,  used,  or  approved,  and  are  not»  therefore,  in  forot 
here* 
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Ikdzgtable  Oonspiililct  mitst  be  a  Combination  or  Two  or  More  PbbsonSi 
by  some  concerted  action,  to  accomplish  some  criminal  or  unlawful  pur- 
pose, or  to  accomplish  some  purpose  not  in  itself  criminal  or  unlawful,  by 
criminal  or  unlawful  means. 

Unlawful  Agreement  is  the  Gist  of  the  Offense  of  Ck)NSpiRACT,  and  it 
is,  therefore,  unnecessary  to  charge  the  execution  of  such  agreement. 
The  execution  is  merely  proof  of  the  intent, '  or  an  aggravation  of  the 
criminality  of  the  unlawful  combination. 

Where  Criminality  of  Conspiracy  Consists  of  Unlawful  Aorbement 
of  two  or  more  persons  to  compass  or  promote  some  criminal  or  illegal 
purpose,  that  purpose  must  be  fully  and  clearly  stated  in  the  indictment; 
and  if  the  criminality  of  the  offense  charged  consists  in  the  agreement  to 
compass  or  promote  some  purpose  not  of  itself  criminal  or  unlawful,  by 
the  use  of  criminal  or  unlawful  means,  such  means  must  be  set  out  in  the 
-    indictment. 

Imperfect  Averment,  in  Indictment,  of  Facts  Constituting  De- 
scription of  the  offense,  is  not  aided  by  the  introductory  matter  there- 
in, nor  by  the  qualifying  epithets  attached  to  the  facts,  nor  by  the 
alleged  injurious  consequences  of  such  facts. 

Pitrposb  of  Society  Organized  under  Agreement  not  to  Work  for 
any  person  who  should  employ  any  journeyman  or  other  person  not  a 
member  of  such  society,  after  notice  given  him  to  discharge  such  work- 
man, is  not  unlawful. 

Where  Association  is  Formed  for  Innocent  Purposes,  and  its  powers 
are  afterwards  abused,  by  those  who  have  the  management  of  it,  to  pur- 
poses of  oppression  and  injustice,  those  guilty  of  such  abuse,  and  those 
who  consent  thereto,  will  be  criminally  liable,  but  not  the  other  mem- 
bers of  the  association. 

Whxrb  Objects  of  Society  are  Lawful,  it  is  not  unlawful  to  seek  to 
attain  those  objects  by  refusing  to  work  for  any  one  who  shall  employ  a 
journeyman  not  a  member  of  such  society. 

Association  Seeking  to  Attain  its  Ends  by  Means  Tending  to  Im- 
poverish Others,  that  is,  to  lessen  their  gains  and  profits,  is  lawful  or 
unlawful  according  as  such  means  are  lawful  or  imlawful. 

lsDicnsE3XT  for  conspiracy.  The  facts  appear  from  the 
opinion. 

RantouL,  for  the  defendants. 

Austin^  attorney  general,  for  the  oommonwealth. 

Shaw,  C.  J.  Considerable  time  has  elapsed  since  the  argu- 
ment of  this  case.  It  has  been  retained  long  under  advisement, 
partly  because  we  were  desirous  of  examining,  with  some  atten- 
tion, the  great  number  of  cases  cited  at  the  argument,  and 
others  which  have  presented  themselves  in  course,  and  partly 
because  we  considered  it  a  question  of  great  importance  to  the 
oommonwealth,  and  one  which  had  been  much  examined  and 
oonsidered  by  the  learned  judge  of  the  municipal  court. 

We  have  no  doubt,  that  by  the  operation  of  the  constitution 
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of  thiB  oommonwealth,  the  general  rules  of  the  common  law, 
making  conspiracy  an  indictable  offense,  are  in  force  here,  an<} 
that  this  is  included  in  the  description  of  laws  which  had,  be- 
fore  the  adoption  of  the  constitution,  been  used  and  approved 
in  the  province,  colony,  or  state  of  Massachusetts  bay,  and 
usually  practiced  in  the  courts  of  law:  Const,  of  Mass.,  c.  6,  sec. 
6.  It  was  so  held  in  CcmmontDeaUh  y.  Boynion  and  GinMnxyn^ 
weaWi  Y.  PierporU,  cases  decided  before  reports  of  cases  wexe 
regularly  published,  and  in  many  cases  since;  CommonwedUh  y. 
Wardy  1  Mass.  473;  Commonwealth  y.  Judd  [3  Am.  Dec.  54]  and 
CommanweaUh  y.  mbetts,  2  Id.  829,  636;  CommmweaUh  y. 
Warren,  6  Id.  74. 

Still,  it  is  proper  in  tins  connection  to  remark,  that  although 
the  common  law  in  regard  to  conspiracy  in  this  commonwealth 
is  in  force,  yet  it  will  not  necessarily  follow  that  eYciy  indict- 
ment at  common  law  for  this  offense  is  a  precedent  for  a  similar 
indictment  in  this  state.  The  general  rule  of  the  common  law 
is,  that  it  is  a  criminal  and  indictable  offense,  for  two  or  more 
to  confederate  and  combine  together,  by  concerted  means,  to  do 
that  which  is  unlawful  or  criminal,  to  tiie  injury  of  the  puUio, 
or  portions  or  classos  of  the  community,  or  even  to  the  rights 
of  an  individual.  This  rule  of  law  may  be  equally  in  force  as 
a  rule  of  the  common  law,  in  England  and  in  this  common- 
wealth; and  yet  it  must  depend  upon  the  local  laws  of  each 
countiy  to  determine,  whether  the  purpose  to  be  accomplished 
by  the  combination,  or  the  concerted  means  of  accomplishing  it, 
be  unlawful  or  criminal  in  the  respectiYe  countries.  All  those 
laws  of  the  parent  countiy,  whether  rules  of  the  common  law, 
or  early  English  statutes,  which  were  made  for  the  purpose  of 
regulating  the  wages  of  laborers,  the  settlement  of  paupers,  and 
making  it  penal  for  any  one  to  use  a  trade  or  handicraft  to  which 
he  had  not  senred  a  full  apprenticeship— not  being  adapted  to 
the  circumstances  of  our  colonial  condition — ^were  not  adopted, 
used,  or  approYed,  and  therefore  do  not  come  within  the  de- 
scription of  the  laws  adopted  and  confirmed  by  the  proYision  of 
the  constitution  already  cited.  This  consideration  will  do  some- 
thing towards  reconciling  the  English  and  American  cases,  and 
may  indicate  how  far  the  principles  of  the  English  cases  will 
apply  in  this  commonwealth,  and  show  why  a  couYiction  in  Eng- 
land, in  many  cases,  would  not  be  a  precedent  for  a  like  couYic- 
tion  here.  The  King  y.  Journeymen  IhUora  of  Cambridge,  8  Mod. 
10,  for  instance,  is  commonly  cited  as  an  authority  for  an  indict- 
ment at  common  law,  and  a  conYiction  of  journeymen  mechanic! 
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of  a  conspiracy  to  raise  their  wages.  It  was  there  held,  that  the 
indictment  need  not  conclude  contra  formam  staiiUi,  because  the 
gist  of  the  offense  was  the  conspiracy,  which  was  an  offense  at 
common  law.  At  the  same  time  it  was  conceded,  that  the  un- 
lawful object  to  be  accomplished  was  the  raising  of  wages  above 
the  rate  fixed  by  a  general  act  of  parliament.  It  was  therefore 
a  conspiracy  to  violate  a  general  statute  law,  made  for  the  reg- 
ulation of  a  large  branch  of  trade,  affecting  the  comfort  and 
interest  of  the  public;  and  thus  the  object  to  be  accomplished 
by  the  conspiracy  was  unlawful  if  not  criminal. 

But  the  rule  of  law,  that  an  illegal  conspiracy,  whatever  may 
be  the  facts  which  constitute  it,  is  an  offense  punishable  by 
the  laws  of  this  commonwealth,  is  established  as  well  by 
l^;islative  as  by  judicial  authority.  like  many  other  cases, 
that  of  murder,  for  instance,  it  leaves  the  definition  or  descrip- 
tion of  the  offense  to  the  common  law,  and  provides  modes  for 
its  prosecution  and  punishment.  The  revised  statutes,  c.  82, 
sec.  28,  and  c.  86,  sec.  10,  allowed  an  appeal  from  the  court  of 
common  pleas  and  the  municipal  court,  respectively,  in  cases  of 
a  conviction  for  a  conspiracy,  and  thereby  recognized  it  as  one 
of  the  class  of  offenses,  so  difficult  of  investigation,  or  so  aggra- 
vated in  their  nature  and  punishment,  as  to  render  it  fit  that  the 
party  accused  should  have  the  benefit  of  a  trial  before  the  highest 
court  of  the  commonwealth.  And  though  this  right  of  appeal 
is  since  taken  away  by  the  statute  of  1839,  c.  161,  this  does  not 
<=liTniTn'«Ti  the  force  of  the  evidence  tending  to  show  that  the 
offense  is  known  and  recognized  by  the  legislature  as  a  high  in- 
dictable offense. 

But  the  great  difficulty  is  in  framing  any  definition  or  descrip- 
tion, to  be  drawn  from  the  decided  cases,  which  shall  specific- 
ally identify  this  offense — a  description  broad  enough  to  include 
all  cases  punishable  under  this  description,  without  including 
acts  which  are  not  punishable.  Without  attempting  to  review 
and  reconcile  all  the  cases,  we  are  of  opinion,  that  as  a  gen- 
eral description,  though  perhaps  not  a  precise  and  accurate 
definition,  a  conspiracy  must  be  a  combination  of  two  or  more 
persons,  by  some  concerted  action,  to  accomplish  some  criminal 
or  unlawful  purpose,  or  to  accomplish  some  purpose,  not  in 
itself  criminal  or  imlawful,  by  criminal  or  unlawful  means. 
We  use  the  terms  criminal  or  unlawful,  because  it  is  manifest 
that  many  acts  are  unlawful  which  are  not  punishable  by  indict- 
ment or  other  public  prosecution;  and  yet  there  is  no  doubt, 
we  think,  that  a  combination  by  numbers  to  do  them  would  b« 
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an  unlawful  conspiracy,  and  punishable  by  indictment.  Of  this 
character  was  a  conspiracy  to  cheat  by  false  pretenses,  without 
false  tokens,  when  a  cheat  by  false  pretenses  only,  by  a  single 
person,  was  not  a  punishable  offense:  CommonwedUh  y.  BoynJUm^ 
before  refeired  to.  So  a  combination  to  destroy  the  reputation 
of  an  individual,  by  verbal  calumny  which  is  not  indictable. 
So  a  conspiracy  to  induce  and  persuade  a  young  female,  by  isiae 
representations,  to  leave  the  protection  of  her  parents'  house, 
with  a  view  to  facilitate  her  prostitution:  Bex  v.  Lord  Orey^  8 
Hargrave's  State  Trials,  619. 

But  yet  it  is  clear,  that  it  is  not  every  combination  to  do  un* 
lawful  acts,  to  the  prejudice  of  another  by  a  concerted  action, 
which  is  punishable  as  conspiracy.  Such  was  the  case  of  The 
King  v.  Turner ^  13  East,  228,  which  was  a  combination  to  com- 
mit a  trespass  on  the  land  of  another,  though  allied  to  be  with 
force,  and  by  striUng  terror  by  carrying  offensive  weapons  in 
the  night.  The  oondusion  to  which  Mr.  Chitty  comes,  in  hia 
elaborate  work  on  criminal  law,  vol.  8,  p.  1140,  after  an  enumer- 
ation of  the  leading  authorities,  is,  that  ''  we  can  rest,  there- 
fore, only  on  the  individual  cases  decided,  which  depend,  in 
general,  on  particular  circumstances,  and  which  are  not  to  be 
extended." 

The  American  cases  axe  not  much  more  satis&Mtory.  The 
leading  one  is  that  of  Lambert  v.  PeopU  of  New  York,  9  Cow. 
678.  On  the  principal  point,  the  court  of  errors  were  equally 
divided,  and  the  case  was  decided  in  favor  of  the  plaintiff  in  error, 
who  had  been  convicted  before  the  supreme  court  by  the  casting 
vote  of  the  president.  The  principal  question  was,  whether  an 
indictment,  charging  that  several  persons  intending  unlawfully, 
by  indirect  means,  to  cheat  and  defraud  an  incorporated  com- 
pany, and  divers  others  unknown,  of  their  effects,  did  fraudu- 
lently and  unlawfully  conspire  together,  injuriously  and  unjustly, 
by  wrongful  and  indirect  means,  to  cheat  and  defraud  the  com- 
pany and  others  of  divers  effects,  and  that,  in  execution  thereof, 
they  did,  by  certain  undue,  indirect,  and  imlawful  means,  cheat 
and  defraud  the  company,  etc.,  was  a  good  and  valid  indictment. 
As  two  distinguished  senators  and  members  of  the  court  of 
errors  took  different  sides  of  this  question,  the  subject  was  fully 
and  elaborately  discussed;  the  authorities  were  all  reviewed;  and 
the  case  may  be  referred  to  as  a  full  and  able  exposition  of  the 
learning  on  the  subject. 

Let  us,  then,  first  consider  how  the  subject  of  criminal  con- 
spiracy is  treated  by  elementaiy  writers.    The  position  cited  by 
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Chitiy  from  Hawkins,  by  way  of  stumning  up  the  result  of  the 
oases,  is  this:  ''In  a  word,  all  confederacies  wrongfully  to 
prejudice  another  are  misdemeanors  at  common  law,  whether 
the  intention  is  to  injure  his  property,  his  person,  or  his  char- 
acter." And  Chitty  adds,  that  '*  the  object  of  conspiracy  is  not 
confined  to  an  immediate  wrong  to  individuals;  it  may  be  to  in- 
jure public  trade,  to  affect  public  health,  to  violate  public* 
police,  to  insult  public  justice,  or  to  do  any  act  in  itself  illegal:" 
3  Chit.  Crim.  Law,  1139. 

Several  rules  upon  the  subject  seem  to  be  well  established,  to 
wit,  that  the  unlawful  agr^ment  constitutes  the  gist  of  the 
offense,  and  therefore  that  it  is  not  necessary  to  charge  the  exe- 
cution of  the  unlawful  agreement:  CommonweaUh  v.  Judd^  2 
Mass.  837  [3  Am.  Dec.  54].  And  when  such  execution  is 
charged,  it  is  to  be  regarded  as  proof  of  the  intent,  or  as  an 
aggravation  of  the  criminality  of  the  unlawful  combination. 

Another  rule  is  a  necessary  consequence  of  the  former, 
which  is,  that  the  crime  is  consummate  and  complete  by  the  fact 
of  imlaveful  combination,  and  therefore,  that  if  the  execution 
of  the  unlaveful  purpose  is  averred,  it  is  by  way  of  aggravation, 
and  proof  of  it  is  not  necessary  to  conviction;  and  therefore  the 
juiy  may  find  a  conspiracy,  and  negative  the  execution,  and  it 
will  be  a  good  conviction.  And  it  follows,  as  another  necessary 
legal  consequence,  from  the  same  principle,  that  the  indictment 
must — ^by  averring  the  unlawful  purpose  of  the  conspiracy,  or 
the  unlawful  means  by  which  it  is  contemplated  and  agreed  to 
accomplish  a  lawful  purpose,  or  a  purpose  not  of  itself  crim- 
inally punishable — ^set  out  an  offense  complete  in  itself,  without 
the  aid  of  any  averment  of  illegal  acts  done  in  pursuance  of 
such  an  agreement;  and  that  an  illegal  combination,  imper- 
fectly and  insufficiently  set  out  in  the  indictment,  will  not  be 
aided  by  averments  of  acts  done  in  pursuance  of  it. 

From  this  view  of  the  law  respecting  conspiracy,  we  think  it 
an  offense  which  especially  demands  the  application  of  that  wise 
and  humane  rule  of  the  common  law,  that  an  indictment  shall 
state,  with  as  much  certainty  as  the  nature  of  the  case  will 
admit,  the  facts  which  constitute  the  crime  intended  to  be 
charged.  This  is  required,  to  enable  the  defendant  to  meet  the 
charge  and  prepare  for  his  defense,  and,  in  case  of  acquittal  or 
conviction,  to  show  by  the  record  the  identity  of  the  charge,  so 
that  he  may  not  be  indicted  a  second  time  for  the  same  offense. 
It  is  also  necessary,  in  order  that  a  person,  charged  by  the  grand 
jury  for  one  offense,  may  not  substantially  be  convicted,  on  hia 
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trial,  of  another.  This  f  andamental  rale  is  confirmed  by  the 
declaration  of  rights,  which  declares  that  no  subject  shiJl  be 
held  to  answer  for  any  crime  or  offense,  until  the  same  is  fully 
and  plainly,  substantially  and  formally  described  to  him. 

From  these  views  of  the  rules  of  criminal  pleading,  it  appears 
to  us  to  follow,  as  a  necessary  legal  conclusion,  that  when  the 
criminality  of  a  conspiracy  consists  in  an  unlawful  agreement 
of  two  or  more  persons  to  compass  or  promote  some  criminal 
or  illegal  purpose,  that  purpose  must  be  fully  and  clearly  stated 
in  the  indictment;  and  if  the  criminality  of  the  offense,  which 
is  intended  to  be  charged,  consists  in  the  agreement  to  compass 
or  promote  some  purpose,  not  of  itself  criminal  or  unlawful,  by 
the  use  of  fraud,  force,  falsehood,  or  other  criminal  or  imlawful 
means,  such  intended  use  of  fraud,  force,  falsehood,  or  other 
criminal  or  unlawful  means  must  be  set  out  in  the  indictment. 
Such,  we  think,  is,  on  the  whole,  the  result  of  the  Bnglish  au* 
thorities,  although  they  are  not  quite  uniform:  1  East  P.  0. 
461;  1  Stark.  Crim.  PL,  2d  ed.,  156.  Opinion  of  Spencer, 
Senator,  9  Cow.  586  et  acq. 

In  the  case  of  a  conspiracy  to  induce  a  x>er8on  tomaziy  a  pau- 
per, in  order  to  change  the  burden  of  her  support  from  one  par- 
ish to  another,  it  was  held  by  Buller,  J.,  that,  as  the  marriage 
itself  was  not  imlawful,  some  violence,  fraud,  or  falsehood,  or 
some  artful  or  sinister  contrivance  must  be  averred,  as  the  means 
intended  to  be  employed  to  effect  the  marriage,  in  order  to  make 
the  agreement  indictable  as  a  conspiracy:  Bex  v.  Ibwler,  2  Rus- 
sell on  Crimes,  1st  ed.,  1812;  S.  C,  1  East  P.  C.  461.  Perhaps 
the  cases  of  The  King  v.  Eocles,  3  Doug.  337,  and  Hie  King  r. 
CHU,  2  Bam.  &  Aid.  204,  cited  and  relied  on  as  having  a  con- 
trary tendency,  may  be  reconciled  with  the  current  of  cases, 
and  the  principle  on  which  they  are  founded,  by  the  fact,  that 
the  court  did  consider  that  the  indictment  set  forth  a  criminal, 
or  at  least  an  unlawful  purpose,  and  so  rendered  it  unnecessary 
to  set  forth  the  means;  because  a  confederacy  to  accomplish 
such  purpose,  by  any  means,  must  be  considered  an  indictable 
conspiracy,  and  so  the  averment  of  any  intended  means  was  not 
necessary. 

With  these  general  views  of  the  law,  it  becomes  necessary  to 
consider  the  circumstances  of  the  present  case,  as  they  appear 
from  the  indictment  itself,  and  from  the  bill  of  exceptions  filed 
and  allowed. 

One  of  the  exceptions,  though  not  the  first  in  the  order  of 
time,  yet  by  far  the  most  important,  was  this: 
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The  counsel  for  the  defendants  contended,  and  requested  the 
court  to  instruct  the  jury,  that  the  indictment  did  not  set  forth 
any  agreement  to  do  a  criminal  act,  or  to  do  any  lawful  act  by 
any  specified  criminal  means,  and  that  the  agreements  therein  set 
forth  did  not  constituis  a  conspiracy  indictable  by  any  law  of 
this  commonwealth.  But  the  judge  refused  so  to  do,  and  in- 
structed the  jury  that  the  indictment  did,  in  his  opinion, 
describe  a  confederacy  among  the  defendants  to  do  an  unlawful 
act,  and  to  effect  the  same  by  unlawful  means;  that  the  society, 
organized  and  associated  for  the  purposes  described  in  the  indict- 
ment, was  an  unlawful  conspiracy  against  the  laws  of  this  com- 
monwealth; and  that  if  the  jury  believed,  from  the  evidence  in 
the  case,  that  the  defendants,  or  any  of  them,  had  engaged  in 
fnich  a  confederacy,  they  were  bound  to  find  such  of  them  guilty. 

We  are  here  carefully  to  distinguish  between  the  confederacy 
set  forth  in  the  indictment,  and  the  confederacy  or  association 
contained  in  the  constitution  of  the  Boston  Journeymen  Boot- 
makers' Society,  as  stated  in  the  little  printed  book  which  was 
.admitted  as  evidence  on  the  trial.  Because,  though  it  was  thus 
admitted  as  evidence,  it  would  not  warrant  a  conviction  for  any- 
thing not  stated  in  the  indictment.  It  was  proof,  as  far  as  it 
went,  to  support  the  averments  in  the  indictment.  If  it  contained 
any  criminal  matter  not  set  forth  in  the  indictment,  it  is  of  no 
avail.  The  question  then  presents  itself  in  the  same  form  aa 
on  a  motion  in  arrest  of  judgment. 

The  first  count  set  forth,  that  the  defendants,  with  divers  others 
unknown,  on  the  day  and  at  the  place  named,  being  workmen  and 
journeymen  in  the  art  and  occupation  of  bootmakers,  unlawfully, 
perniciously,  and  deceitfully  designing  and  intending  to  con- 
tinue, keep  up,  form,  and  unite  themselves  into  an  unlawful 
club,  society,  and  combination,  and  make  unlawful  by-laws, 
rules,  and  orders  among  themselves,  and  thereby  govern  them- 
selves and  other  workmen  in  the  said  art,  and  unlawfully  and 
unjustly  to  extort  great  sums  of  money  by  means  thereof,  did 
unlawfully  assemble  and  meet  together,  and  being  so  assembled, 
did  unjustly  and  corruptly  conspire,  combine,  confederate,  and 
agree  together  that  none  of  them  should  thereafter,  and  that 
none  of  them  would,  work  for  any  master  or  person  whatsoever, 
in  the  said  art,  mystery,  and  occupation,  who  should  employ 
any  workman  or  journeyman,  or  other  person  in  the  said  art» 
who  was  not  a  member  of  said  dub,  society,  or  combination^ 
after  notice  given  him  to  discharge  such  workman  from  the  em« 
ploy  of  such  master;  to  the  great  damage  and  oppression,  etc. 
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Now  it  is  to  be  considered,  that  the  preamble  and  introduc- 
toiy  matter  in  the  indictment — such  as  unlawfully  and  deceit- 
fully designing  and  intending  unjustly  to  extort  great  sums,  etc. » 
— ^is  mere  recital,  and  not  traversable,  and  therefore  can  not  aid 
an  imperfect  averment  of  the  facts  constituting  the  description 
of  the  offense.  The  same  may  be  said  of  the  concluding  mat- 
ter, which  follows  the  averment,  as  to  the  great  damage  and  op- 
pression, not  only  of  their  said  masters,  employing  them  in  said 
art  and  occupation,  but  also  of  divers  other  workmen  in  the 
same  art,  mystery,  and  occupation,  to  the  evil  example,  etc.  If 
the  facts  averred  constitute  the  crime,  these  are  properly  stated 
as  the  legal  inferences  to  be  drawn  from  them.  If  they  do  not 
constitute  the  charge  of  such  an  offense  they  can  not  be  aided 
by  these  alleged  consequences. 

Stripped,  then,  of  these  introductoiy  recitals  and  alleged  in- 
jurious consequences,  and  of  the  qualifying  epithets  attached  to 
the  facts,  the  averment  is  this:  that  the  defendants  and  others 
formed  themselves  into  a  society,  and  agreed  not  to  work  for 
any  person,  who  should  employ  any  journeyman  or  other  person, 
not  a  member  of  such  society,  after  notice  given  him  to  discharge 
such  workman. 

The  manifest  intent  of  the  association  is,  to  induce  all  those 
engaged  in  the  same  occupation  to  become  members  of  it.  Such 
a  purpose  is  not  unlawful.  It  would  give  them  a  power  which 
might  be  exerted  for  useful  and  honorable  purposes,  or  for  dan- 
gerous and  pernicious  ones.  If  the  latter  were  the  real  and 
actual  object,  and  susceptible  of  proof,  it  should  have  been  spe- 
cially charged.  Such  an  association  might  be  used  to  afford 
each  other  assistance  in  times  of  poverty,  sickness,  and  distress; 
or  to  raise  their  intellectual,  moral,  and  social  condition;  or  to 
make  improvement  in  their  art;  or  for  other  proper  purposes. 
Or  the  association  might  be  designed  for  purposes  of  oppression 
and  injustice.  But  in  order  to  charge  all  those,  who  become 
members  of  an  association,  with  the  guilt  of  a  criminal  conspir- 
acy, it  must  be  averred  and  proved  that  the  actual,  if  not  the 
avowed  object  of  the  association,  was  criminal.  An  association 
may  be  formed,  the  declared  objects  of  which  are  innocent  and 
laudable,  and  yet  they  may  have  secret  articles,  or  an  agree- 
ment communicated  only  to  the  members,  by  which  they  are 
banded  together  for  purposes  injurious  to  the  peace  of  society 
or  the  rights  of  its  members.  Such  would  undoubtedly  be  a 
criminal  conspiracy,  on  proof  of  the  fact,  however  meritorious 
and  praiseworthy  the  declared  objects  might  be.    The  law  is  not 
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to  be  hoodwinked  by  colorable  pretenses.  It  looks  at  truth  and 
realily,  through  whatever  dis^ruise  it  may  assume.  But  to  make 
such  an  association,  ostensibly  innocent,  the  subject  of  prosecu- 
tion as  a  criminal  conspiracy,  the  secret  agreement  which  makes 
it  so,  is  to  be  averred  and  proved  as  the  gist  of  the  offense.  But 
when  an  association  is  formed  for  purposes  actually  innocent, 
and  afterward  its  powers  are  abused,  by  those  who  have  the  con- 
trol and  management  of  it,  to  purposes  of  oppression  and  in- 
justice, it  will  be  criminal  in  those  who  thus  misuse  it,  or  give 
consent  thereto,  but  not  in  the  other  members  of  the  association. 
In  this  case,  no  such  secret  agreement,  varying  the  objects  of 
the  association  from  those  avowed,  is  set  forth  in  this  count  of 
the  indictment. 

Nor  can  we  perceive  that  the  objects  of  this  association,  what- 
ever they  may  have  been,  were  to  be  attained  by  criminal  means. 
The  means  which  they  proposed  to  employ,  as  averred  in  this 
count,  and  which,  as  we  are  now  to  presume,  were  established 
by  the  proof,  were,  that  they  would  network  for  a  person,  who, 
after  due  notice,  should  employ  a  journeyman  not  a  member  of 
their  society.  Supposing  the  object  of  the  association  to  be 
laudable  and  lawful,  or  at  least  not  unlawful,  are  these  means 
criminal  ?  The  case  supposes  that  these  persons  are  not  bound 
by  contract,  but  free  to  work  for  whom  they  please,  or  not  to 
work,  if  they  so  prefer.  In  this  state  of  things,  we  can  not  per- 
ceive that  it  is  criminal  for  men  to  agree  together  to  exercise  their 
own  acknowledged  rights,  in  such  a  manner  as  best  to  subserve 
their  own  interests.  One  way  to  test  this  is,  to  consider  the 
effect  of  such  an  agreement,  where  the  object  of  the  association 
is  acknowledged  on  all  hands  to  be  a  laudable  one.  Suppose  a 
class  of  workmen,  impressed  with  the  manifold  evils  of  intem- 
perance, should  agree  with  each  other  not  to  work  in  a  shop  in 
which  ardent  spirit  was  furnished,  or  not  to  work  in  a  shop  with 
any  one  who  used  it,  or  not  to  work  for  an  employer  who  should, 
after  notice,  employ  a  journeyman  who  habitually  used  it.  The 
consequences  might  be  the  same.  A  workman  who  should  still 
persist  in  the  use  of  ardent  spirit,  would  find  it  more  difficult  to 
get  employment;  a  master  employing  such  an  one  might,  at 
times,  experience  inconvenience  in  his  work,  in  losing  the  serv- 
ices of  a  skillful  but  intemperate  workman.  Still  it  seems  to 
us,  that  as  the  object  would  be  lawful,  and  the  means  not  un- 
lawful, such  an  agreement  could  not  be  pronounced  a  crimina! 
conspiracy. 

From  this  count  in  the  indictment  we  do  not  understand  that 


356  Commonwealth  v.  Hunt.  [Masa 

the  agreement  was  that  the  defendants  would  refuse  to  work  for 
an  employer,  to  whom  they  were  bound  by  contract  for  a  certain 
time,  in  violation  of  that  contract;  nor  that  they  would  insist 
that  an  employer  should  discharge  a  workman  engaged  by  con- 
tract for  a  certain  time,  in  violation  of  such  contract. 

It  is  perfectly  consistent  with  everything  stated  in  this  count, 
that  the  effect  of  the  agreement  was,  that  when  they  were  free 
to  act,  they  would  not  engage  with  an  employer,  or  continue  in 
Ids  employment,  if  such  employer,  when  free  to  act,  should  en- 
gage with  a  workman,  or  continue  a  workman  in  his  employ- 
ment, not  a  member  of  the  association.  If  a  large  number  of 
men,  engaged  for  a  certain  time,  should  combine  together  to 
violate  their  contract,  and  quit  their  employment  together,  it 
would  present  a  very  different  question.  Suppose  a  farmer, 
employing  a  large  number  of  men,  engaged  for  the  year,  at  fair 
monthly  wages,  and  suppose  that  just  at  the  moment  that  bis 
crops  were  ready  to  harvest,  they  should  all  combine  to  quit  bis 
service,  unless  he  would  advance  their  wages,  at  a  time  when 
other  laborers  could  not  be  obtained.  It  would  surely  be  a  con- 
spiracy to  do  an  imlawful  act,  though  of  such  a  character,  that 
if  done  by  an  individual,  it  would  lay  the  foundation  of  a  civil 
action  only,  and  not  of  a  criminal  prosecution.  It  would  be  a 
case  very  different  from  that  stated  in  this  count. 

The  second  count,  omitting  the  recital  of  unlawful  intent  and 
evil  disposition,  and  omitting  the  direct  averment  of  an  unlaw* 
lul  club  or  sociely,  alleges  that  the  defendants,  with  others  un- 
known, did  assemble,  conspire,  confederate,  and  agree  together, 
mot  to  work  for  any  master  or  person  who  should  employ  any 
workman  not  being  a  member  of  a  certain  club,  society,  or  com- 
l^ination,  called  the  Boston  Journeymen  Bootmakers'  Sociely, 
cr  who  should  break  any  of  their  by-laws,  unless  such  workman 
■hoidd  pay  to  said  club  such  sum  as  should  be  agreed  upon  as  a 
penalty  for  the  breach  of  such  unlawful  rules,  etc. ;  and  that 
ly  means  of  said  conspiracy  they  did  compel  one  Isaac  B.  Wait» 
a  master  cordwainer,  to  turn  out  of  his  employ  one  Jeremiah 
Home,  a  journeyman  bootmaker,  etc.,  in  evil  example,  etc. 
So  far  as  the  averment  of  a  conspiracy  is  concerned,  all 
the  remarks  made  in  reference  to  the  first  count  are  equally 
applicable  to  this.  It  is  simply  an  averment  of  an  agreement 
amongst  themselves,  not  to  work  for  a  person  who  should  em- 
ploy any  person  not  a  member  of  a  certain  association.  It  seta 
icnrth  no  illegal  or  criminal  purpose  to  be  accomplished,  nor  any 
fll^gal  or  criminal  means  to  be  adopted  for  the  accomplishment 
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of  any  purpose.  It  was  an  agreement,  as  to  the  manner  ia 
which  they  would  exercise  an  acknowledged  right  to  contract 
with  others  for  their  labor.  It  does  not  aver  a  conspiracy  of 
even  an  intention  to  raise  their  wages;  and  it  appears  by  the  biU 
of  exceptions,  that  the  case  was  not  put  upon  the  footing  of  a 
conspiracy  to  raise  their  wages.  Such  an  agreement,  as  set 
forth  in  this  count,  would  "he  perfectly  justifiable  under  tba 
recent  English  statute  by  which  this  subject  is  regulated:  St.  C» 
Geo.  lY.,  c.  129;  see  Boscoe  Crim.  Ev.,  2d  Am.  ed.,  368,  36S. 
As  to  the  latter  part  of  this  count,  which  avers  that  by  means 
of  such  conspiracy,  the  defendants  did  compel  one  Wait  to  tun 
out  of  his  employ  one  Jeremiah  Home,  we  remark,  in  the  first 
place,  that  as  the  acts  done  in  pursuance  of  a  conspiracy,  as  we 
have  before  seen,  are  stated  by  way  of  aggravation,  and  not  as  a 
substantive  charge;  if  no  criminal  or  unlawful  conspiracy  is 
stated,  it  can  not  be  aided  and  made  good  by  mere  matter  of 
aggravation.  If  the  principal  charge  falls,  the  aggravation 
falls  with  it:  State  v.  Bickey,  4  Halst.  293. 

But  further;  if  this  is  to  be  considered  as  a  substantive  oh«Drga» 
it  woidd  dex>end  altogether  upon  the  force  of  the  word  ^<GOSi- 
pel,"  which  may  be  used  in  the  sense  of  coercion,  or  dugeniu 
by  force  or  fraud.  It  would  therefore  depend  upon  the  conteist 
and  the  connection  with  other  words  to  determine  the  sense  ia 
which  it  was  used  in  the  indictment.  If,  for  instance,  the  in- 
dictment had  averred  a  conspiracy,  by  the  defendant,  1* 
compel  Wait  to  turn  Home  out  of  his  employment,  and  to 
accomplish  that  object  by  the  use  of  force  or  fraud,  it  would 
have  been  a  very  different  case;  espedaUy  if  it  might  be  fairly 
construed,  as  perhaps  in  that  case  it  might  have  been,  that 
Wait  was  under  obligation,  by  contract,  for  an  unexpired  tenm 
of  time,  to  employ  and  pay  Home.  As  before  remarked,  it 
would  have  been  a  conspiracy  to  do  an  unlawful,  though  not  a 
criminal  act,  to  induce  Wait  to  violate  his  engagement  to  the 
actual  injury  of  Home.  To  mark  the  difference  between  the 
case  of  a  journeyman  or  a  servant  and  a  master,  mutually  bound 
by  contract,  and  the  same  parties  when  free  to  engage  anew, 
I  should  have  before  cited  the  case  of  the  Boston  Olasa  Go. 
V.  Binneyy  4  Pick.  425.  In  that  case  it  was  held  actionaUa 
to  entice  another  person's  hired  servant  to  quit  his  em- 
ployment, diuing  the  time  for  which  he  was  engaged;  but 
not  actionable  to  treat  with  such  hired  servant,  whilst  acto* 
ally  hired  and  employed  by  another,  to  leave  his  service, 
and  engage  in   the  employment   of  the  person   making  thf 
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proposal,  when  the  tenn  for  which  he  is  ezigaged  shall  ex« 
pire.  It  acknowledges  the  established  principle,  that  eveiy 
free  man,  whether  skilled  laborer,  mechanic,  farmer,  or  domestic 
servant,  may  work  or  not  work,  or  work  or  refuse  to  work  with 
any  company  or  individnal,  at  his  own  option,  except  so  far  as 
he  is  bound  by  contract.  But  whatever  might  be  the  force  of 
the  word  '*  compel,"  unexplained  by  its  connection,  it  is  dis- 
armed and  rendered  harmless  by  the  precise  statement  of  tho 
means,  by  which  such  compulsion  was  to  be  effected.  It  was 
the  agreement  not  to  work  for  him,  by  which  they  compelled 
Wait  to  decline  employing  Home  longer.  On  both  of  these 
grounds,  we  are  of  opinion  that  the  statement  made  in  this 
second  count,  that  the  unlawful  agreement  was  canied  into 
execution,  makes  no  essential  difference  between  this  and  the 
.£rst  count. 

The  third  count,  reciting  a  wicked  and  unlawful  intent  to  im* 
ipoverish  one  Jeremiah  Home,  and  hinder  him  from  following 
liis  trade  as  a  bootmaker,  chaiges  the  defendants,  with  others 
•unknown,  with  an  imlawful  conspiracy,  by  wrongful  and  in- 
•direct  means,  to  impoverish  said  Home,  and  to  deprive  and 
^hinder  him  from  his  said  art  and  trade  and  getting  his  support 
(thereby,  and  that,  in  pursuance  of  said  imlawful  combination, 
ithey  did  unlawfully  and  indirectly  hinder  and  prevent,  etc. ,  and 
(greatly  impoverish  him. 

iEf  ^e  fact  of  depriving  Jeremiah  Home  of  the  profits  of  his 
business,  by  whatever  means  it  might  be  done,  would  be  im- 
lavfful  and  criminal,  a  combination  to  compass  that  object  vrould 
be  an  unlawful  conspiracy,  and  it  would  be  unnecessary  to  state 
the  means.  Such  seems  to  have  been  the  view  of  the  court  in  The 
King  v.  Ecdes,  8  Doug.  887,  though  the  case  is  so  briefly  reported, 
that  the  reasons  on  which  it  rests  are  not  very  obvious.  The 
case  seems  to  have  gone  on  the  ground,  that  the  means  were 
(matter  of  evidence,  and  not  of  averment;  and  that  after  ver- 
dict, it  was  to  be  presumed,  that  the  means  contemplated  and 
used  were  such  as  to  render  the  combination  unlawful  and  con- 
stitute a  conspiracy. 

Suppose  a  baker  in  a  small  village  had  the  exclusive  custom  of 
his  neighborhood,  and  was  making  large  profits  by  the  sale  of 
his  bread;  supposing  a  number  of  those  neighbors,  believing  the 
price  of  his  bread  too  high,  should  propose  to  him  to  reduce  his 
prices,  or  if  he  did  not,  that  they  would  introduce  another  baker; 
and  on  his  refusal,  such  other  baker  should,  under  their  encour* 
•gement,  set  up  a  rival  establishment,  and  sell  his  bread  at 
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lower  prices;  the  effect  would  be  to  diminish  the  profit  of  the 
former  baker,  and  to  the  same  extent  to  impoyerish  him.  And 
it  might  be  said  and  proved  that  the  purpose  of  the  associates 
was  to  diminish  his  profits,  and  thus  impoverish  him,  though 
the  ultimate  and  laudable  object  of  the  combination  was  to 
reduce  the  cost  of  bread  to  Ihemselves  and  their  neighbors. 
The  same  thing  may  be  said  of  all  comjMtition  in  every  branch 
of  trade  and  indusby;  and  yet  it  is  through  that  comx>etition 
that  the  best  interests  of  trade  and  industiy  are  promoted.  It 
is  scarcely  necessary  to  allude  to  the  familiar  instances  of  oppo- 
sition lines  of  conveyance,  rival  hotels,  and  the  thousand  other 
in^rtances,  where  each  strives  to  gain  custom  to  himself,  by  in- 
geaious  improvements,  by  increased  industry,  and  by  all  the 
means  by  which  he  may  lessen  the  price  of  commodities,  and 
thereby  diminish  the  profits  of  others. 

We  think,  therefore,  that  associations  may  be  entered  into, 
the  object  of  which  is  to  adopt  measures  that  may  have  a  tend- 
ency to  impoverish  another,  that  is,  to  diminish  his  gains  and 
profits,  and  yet  so  far  from  being  criminal  or  imlawful,  the  ob- 
ject may  be  highly  meritorious  and  public-spirited.  The  legality 
of  such  an  association  will  therefore  depend  upon  the  means  to 
be  used  for  its  accomplishment.  If  it  is  to  be  carried  into  effect 
by  fair  or  honorable  and  lawful  means,  it  is,  to  say  the  least,  in- 
nocent; if  by  falsehood  or  force,  it  may  be  stamped  with  the  char- 
acter of  conspiracy.  It  follows,  as  a  necessary  consequence,  that 
if  criminal  and  indictable,  it  is  so  by  reason  of  the  criminal 
means  intended  to  be  employed  for  its  accomplishment;  and  as 
a  further  l^gal  consequence,  that  as  the  criminality  will  depend 
on  the  means,  those  means  must  be  stated  in  the  indictment.  If 
the  same  rule  were  to  prevail  in  criminal,  which  holds  in  civil 
proceedings — that  a  case  defectively  stated  may  be  aided  by  a  ver- 
dict— then  a  court  might  presume,  after  verdict,  that  the  indict- 
ment was  supported  by  proof  of  criminal  or  unlawful  means  to 
effect  the  object.  But  it  is  an  established  rule  in  criminal  cases, 
that  the  indictment  must  state  a  complete  indictable  offense,  and 
can  not  be  aided  by  the  proof  offered  at  the  trial. 

The  fourth  count  avers  a  conspiracy  to  impoverish  Jeremiah 
Home,  without  stating  any  means;  and  the  fifth  alleges  a  con- 
spiracy to  impoverish  employers,  by  preventing  and  hindering 
them  from  employing  persons  not  members  of  the  Bootmakers' 
Bodely;  and  these  require  no  remarks,  which  have  not  been  al* 
ready  made  in  reference  to  the  other  counts. 

One  case  was  cited,  which  was  supposed  to  be  much  in  pointy 
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and  which  is  certainly  deserving  of  great  respect:  The  People  y. 
Maher,  U  Wend.  1  [28  Am.  Dec.  501].  But  it  is  obvious,  that 
this  decision  was  founded  on  the  construction  of  the  revised 
statutes  of  New  York,  by  which  this  matter  of  conspiracy  is 
now  regulated.  It  was  a  conspiracy  by  journeymen  to  raise  their 
wages,  and  it  was  decided  to  be  a  yiolation  of  the  statutes,  mak- 
ing it  criminal  to  commit  any  act  injurious  to  trade  or  com- 
merce. It  has,  therefore,  an  indirect  application  only  to  the 
present  case. 

A  caution  on  this  subject,  suggested  by  the  commissioners 
for  revising  the  statutes  of  New  York,  is  entitled  to  great  con- 
sideration. They  are  alluding  to  the  question,  whether  the  law 
of  conspiracy  should  be  so  extended,  as  to  embrace  every  case 
where  two  or  more  unite  in  some  fraudulent  measure  to  injure 
an  individual,  by  means  not  in  themselyes  criminal.  ''  The  gieat 
difficulty,"  say  they,  '^  in  enlaiging  the  definition  of  this  offense, 
consists  in  the  inevitable  result  of  depriving  the  courts  of  equity 
of  the  most  effectual  means  of  detecting  fraud,  by  compelling  a 
discovery  on  oath.  It  is  a  sound  principle  of  our  institutions, 
that  no  man  shall  be  compelled  to  accuse  himflelf  of  any  crime; 
which  ought  not  to  be  violated  in  any  case.  Yet  such  must  be 
the  result,  or  the  ordinary  jurisdiction  of  courts  of  equity  must 
be  destroyed,  by  declaring  any  private  fraud,  when  committed 
by  two,  or  any  concert  to  commit  it,  criminal:"  9  Cow.  626.^ 
In  New  Jersey,  in  a  case  which  was  much  considered,  it  was 
held  that  an  indictment  will  not  lie  for  a  conspiracy  to  commit 
a  civil  injury:  State  v.  Rickey^  4  Halst.  298.  And  such  seemed 
to  be  the  opinion  of  Lord  EUenborough,  in  The  King  v.  Turner^ 
18  East,  281,  in  which  he  considered  that  the  case  of  The  King 
V.  EccleSy  8  Doug.  837,  though  in  form  an  indictment  for  a  con- 
spiracy to  prevent  an  individual  from  carrying  on  his  trade,  yet 
in  substance  was  an  indictment  for  a  conspiracy  in  restraint  of 
trade,  affecting  the  public. 

It  appears  by  the  bill  of  exceptions,  that  it  was  contended,  on 
the  part  of  the  defendants,  that  this  indictment  did  not  set  forth 
any  agreement  to  do  a  criminal  act,  or  to  do  any  lawful  act  by 
criminal  means,  and  that  the  agreement  therein  set  forth  did  not 
constitute  a  conspiracy  indictable  by  the  law  of  this  state,  and 
that  the  court  was  requested  so  to  instruct  the  juiy.  This  the 
court  declined  doing,  but  instructed  the  juiy  that  the  indictment 
did  describe  a  confederacy  among  the  defendants  to  do  an  un- 
lawful act,  and  to  effect  the  same  by  unlawful  means;  that  the 
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eodety,  organized  and  associated  for  the  purposes  described  in 
the  indictment,  was  an  unlawful  conspiracy  against  the  laws  of 
this  state,  and  that  if  the  juiy  believed,  from  the  evidence,  that 
the  defendants,  or  any  of  them,  had  engaged  in  such  confed- 
eracy, they  were  bound  to  find  such  of  them  guilty. 

In  this  opinion  of  the  learned  judge,  this  court,  for  ihe  rea- 
sons stated,  can  not  Qoncur.  Whatever  illegal  purpose  can  be 
found  in  the  constitution  of  the  Bootmakers'  Society,  it  not 
being  clearly  set  forth  in  the  indictment,  can  not  be  relied  upon 
to  support  this  conviction.  So  if  any  facts  were  disclosed  at 
the  trial,  which,  if  properly  averred,  would  have  given  a  differ* 
ent  character  to  the  indictment,  they  do  not  appear  in  the  bill 
of  exceptions,  nor  could  they,  after  verdict,  aid  the  indict- 
ment. But  looking  solely  at  the  indictment,  disregarding  the 
qualifying  epithets,  recitals,  and  immaterial  allegations,  and 
confining  ourselves  to  facts  so  averred  as  to  be  capable  of  being 
traversed  and  put  in  issue,  we  can  not  perceive  that  it  charges  a 
criminal  conspiracy  punishable  by  law.  The  exceptions  must, 
therefore,  be  sustained,  and  the  judgment  arrested. 

SevenJ  other  exceptions  were  taken,  and  have  been  argued; 
but  this  decision  on  the  ]nain  question  has  rendered  it  mmeces- 
sary  to  consider  them. 

The  pbincipal  casb  is  citkd  to  the  following  points,  in  the  following 
cases:  That  it  is  not  enoagh  to  chai^ge  generally,  in  an  indictment,  the  pur- 
pose of  a  conspiracy,  but  that  the  means  also  must  be  set  forth,  that  it  may 
be  seen  that  it  was  a  conspiracy  to  effect  that  object,  in  CommomoeaUh  ▼. 
Sheddt  7  Cosh.  515;  in  Alderman  v.  People,  4  Mich.  429;  and  in  Common- 
wealth  V.  O^Brierif  12  Gush.  89;  and  also  in  the  last  case  to  the  point  that  the 
offense  of  conspiracy  is  complete  by  the  unlawful  combination,  and  it  is  un- 
necessary to  allege  that  the  purpose  was  carried  into  effect;  in  CommomoeaUh 
V.  Wallaee,  16  Qray,  222,  that  in  conspiracy  the  unlawful  agreement  consti- 
tutes the  gist  of  the  offense;  in  Brown  ▼.  McUheson,  14  Allen,  503,  that  an 
ag;reement  between  members  of  a  society  not  to  ship  sailors  at  less  than  a 
specified  rate  of  wages  is  not  crinuDal;  in  Snow  ▼.  WheeUr,  113  Mass.  186, 
that  the  legality  of  an  association  will  depend  upon  whether  the  means  to  be 
used  for  the  accomplishment  of  its  objects  are  innocent  or  otherwise;  in 
Carew  ▼.  Rutherford,  106  Id.  10,  that  when  an  association  is  formed  for  in- 
nocent purposes,  and  its  pcwers  afterwards  abused,  only  those  so  abusing 
them  are  liable;  in  the  same  case,  at  page  14,  that  it  is  no  crime  for  any 
number  of  persons  to  associate  themselves,  and  agree  not  to  work  for  or  deal 
with  certain  men  or  classes  of  men,  or  work  under  certain  wages  or  without 
certain  conditions. 

Conspiracies  to  Contbol  Wobkmen:  See  People  ▼.  lUher,  28  Axa,  Deo. 
501,  note  507f  where  this  subject  is  discussed  at  length. 
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Babnabd  et  al.  v.  Gubhing  et  al. 

[4  HXTOALF,  S80.] 
IVDOBffDCBNT  OK  PbOMISSOBT  NoTI  MaDE  AT  TiMI  OF  ITS  EZSOUTIOH,  bf 

which  the  promisee  agrees  not  to  compel  payment  of  the  amount,  bat 
to  receiTe  the  same  when  convenient  for  the  promisor  to  pay  it,  mntt 
be  treated  as  a  part  of  the  instmment,  and  no  action  can  ever  be  main- 
tained on  the  note. 

AonoH  on  a  promissory  note,  given  by  the  defendants  to  the 
plaintifb.  At  the  time  tiie  note  was  given,  the  plaintiflfs  made 
thereon  the  following  indorsement:  ''  We  agree  not  to  compel 
payment  for  the  amount  of  this  note,  but  to  receive  the  same 
when  convenient  for  the  promisors  to  pay  it.  Barnard,  Adams 
A  Co."    The  other  facts  appear  from  the  opinion. 

Dehon,  for  the  plaintiffs. 

IF.  J.  Hubbard  and  Watis,  for  the  defendants. 

Bj  Court,  Dewet,  J.  The  plaintifb  insist  that  the  agreement  of 
the  defendants  is  to  be  construed  either,  first,  as  an  absolute  and 
unconditional  promise,  to  pay  the  sum  of  monej  therein  named, 
on  demand,  and  therefore  not  to  be  affected  by  any  distinct  col- 
lateral agreement  not  to  enforce  payment  thereof,  leaving  the 
defendants  to  their  cross-action  for  any  violation  of  such  col- 
lateral agreement;  or,  secondly,  that  if  the  whole  instrument  is 
to  be  taken  together,  it  constitutes  a  valid  conditional  promise  to 
pay  the  sum  named  in  the  contract,  when  the  makers  are  of 
sufficient  pecuniary  ability  to  pay  it. 

Is  the  stipulation,  vml^ten  on  the  back  of  the  note,  to  be 
taken  as  a  part  of  the  contract  between  these  parties,  and  to  be 
referred  to  as  such,  in  determining  the  legal  effect  of  the  prom- 
ise made  by  the  defendants?  That  a  written  stipulation,  not 
contained  in  the  body  of  the  instrument,  may  be  taken  to  be  a 
part  of  the  contract,  and  qualify  what  otherwise  would  be  an 
absolute  promise,  has  been  held  in  numerous  cases.  They  have 
usually  been  cases  of  stipulations,  written  on  the  face  of  the 
paper  which  contained  the  principal  agreement,  but  distinct 
from  it.  Several  adjudicated  cases,  however,  present  the  ques- 
tion, as  raised  in  the  present  instance,  in  reference  to  stipula- 
tions written  on  the  back  of  the  paper.  Of  the  first  class,  are 
the  cases  of  Joiies  v.  Falea,  4  Mass.  245,  where  the  words  '*  for- 
eign bills,"  written  underneath  a  promissory  note,  were  held  to 
constitute  a  part  of  the  agreement;  Springfield  Bank  v.  Merrick, 
14  Id.  822,  where  the  word  '*  facilities"  written  on  the  margin 


March,  1842.]         Barnard  v.  CusHiNa  863 

of  a  note,  was  held  to  constitute  a  part  of  the  note;  Heywood  ▼. 
Perrin,  10  Pick.  228  [20  Am.  Dec.  618],  where  at  the  bottom  of 
the  note  was  written  a  memorandum  of  the  following  purport, 
**  one  half  to  be  paid  in  twelve  months,  and  the  balance  in 
twenty-four  months;"  and  this  was  held  to  qualify  and  govem 
the  promise  in  the  body  of  the  note.  In  the  case  of  Malcqi)eace, 
in  review,  y.  Harvard  College ,  Id.  298,  the  question  arose  upon  a 
note  promising  to  pay  the  plaintiffs  a  sum  of  money  therein 
named  on  demand.  At  the  foot  of  the  note  was  a  memorandum 
containing  an  agreement,  that  if  Makepeace  should  convey  to 
the  payees  certain  parcels  of  real  estate,  a  certain  specified  sum 
should  be  indorsed  on  the  note;  and  the  memorandum  was 
taken  to  constitute  a  part  of  the  contract.  And  in  Wheelock  y. 
Freeman,  13  Id.  168  [23  Am.  Dec.  674],  where  a  memorandum 
was  added  to  a  note  payable  on  demand,  stating  a  different  time 
and  manner  of  payment,  the  like  rule  was  applied;  the  court 
holding  ''that  any  words  written  on  an  instrument,  which 
qualify  and  restrain  its  operation,  constitute  a  part  of  the  con- 
tract." 

But  there  are  other  cases  also,  where  the  question  arose  upon 
the  effect  of  a  written  stipulation  upon  the  back  of  the  instru- 
ment. Thus  in  Stocking  y.  Fairchild,  5  Pick.  181,  which  was  a 
case  of  a  deed  of  conyeyance  of  land,  absolute  in  its  terms,  but  on 
the  back  of  the  deed  there  was  written  a  condition  in  the  usual 
form  of  a  condition  of  a  mortgage,  it  was  held  that  the  written 
condition  was  a  part  of  the  deed,  and  made  the  conveyance  a 
mortgage.  In  coming  to  this  result,  it  was  of  course  assumed 
that  the  condition  on  the  back  was  a  part  of  the  original  trans- 
action, and  existed  at  the  time  of  the  signature.  In  Leeds  et  ai 
y.  iMncashire,  2  Campb.  205,  an  instrument  in  the  form  of  a 
promissory  note  was  made  for  payment  of  two  hundred  pounds, 
on  demand,  and  on  the  back  thereof  was  written,  **  the  within 
note  is  taken  as  securify  of  all  such  balances  as  J.  M.  may  owe 
T.  Leeds  &  Co. ,  not  extending  further  than  two  hundred  pounds; 
but  this  note  to  be  in  force  for  six  months,  and  no  money  liable 
to  be  called  for  sooner  in  any  case."  It  was  held  by  Lord  Ellen- 
borough,  that  as  between  the  parties  to  the  instrument  it  was 
only  an  agreement,  and  not  a  promissory  note;  and  that  as  to 
the  plaintiffs,  the  indorsement  must  be  incorporated  with  the 
body  of  the  note,  and  that  they  could  treat  it  only  as  a  guaranfy. 
Hartley  y.  Wilkinson,  4  Id.  127,  was  an  action  by  the  indorsee 
against  the  makers  of  a  promissory  note  giyen  for  the  price  of 
''  a  quantify  of  fir  belonging  to  D.  Hartley,  and  lying  in  th« 
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parish  of  ¥."  Upon  the  note  was  this  indorsement:  "  This  note 
is  given  on  condition,  that  if  any  dispute  shall  arise  between 
Lady  Wray  and  D.  Hartley,  respecting  the  sale  of  the  within 
mentioned  fir,  then  the  note  to  be  void."  It  was  shown  that  the 
indorsement  was  made  before  the  instrument  was  signed  by  the 
defendants,  and  thereupon  Lord  Ellenborough  held  that  the  in- 
dorsement must  be  taken  to  be  a  part  of  the  note,  and  that  as 
the  note  was  to  be  void  on  any  dispute  arising,  etc. ,  the  payment 
was  conditional  only,  and  the  instrument  was  not  a  promissory 
note  within  the  statute  of  Anne.  The  plaintiff  was  nonsuited, 
and  the  court  of  king's  bench  afterwards  refused  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set  aside :  4  Mau.  &  Sel.  25. 

I  have  referred  to  the  above  cases  more  particularly  than  would 
have  been  thought  necessary,  but  for  the  fact  that  a  different 
doctrine  is  supposed  to  have  prevailed,  to  some  extent  at  least, 
in  the  courts  of  the  state  of  New  York,  as  found  in  Sanders  v. 
Bacon,  8  Johns.  485,  and  IJcqppan  v.  My,  15  Wend.  862,  cited  by 
the  plaintiflfs'  counsel. 

We  think  that  the  true  rule  is,  that  the  construction  is  to  be 
upon  the  whole  instrument,  as  well  that  which  is  written  upon 
the  back  of  the  note,  as  that  upon  the  &ce. 

The  further  inquiry  then  is,  whether,  taking  the  entire  stip- 
ulation, the  defendants  have  made  a  promise  of  such  legal  valid- 
ity and  effect,  that  it  may  be  enforced  against  them  by  an  action 
at  law.  It  is  true,  that  in  a  case  cited  in  Bayley  on  Bills,  2d 
Am.  ed.,  6,  from  2  Atk.  82,^  it  is  said  to  have  been  decided,  in 
a  case  arising  upon  a  promise  of  the  following  tenor:  **  Bor- 
rowed of  J.  S.  fifty  pounds,  which  I  promise  never  to  pay" — 
that  the  court  would  reject  the  word  "  never"  and  hold  the  party 
liable  to  pay.  In  one  of  the  notices  of  this  case,  it  is  stated 
that  the  learned  judge  assigned  as  the  reason  for  the  decision, 
that  a  party  shall  never  say,  '*  I  am  a  cheat  and  have  defrauded." 
In  another,  it  is  put  more  directly  upon  the  ground  that  there 
was  a  good  foundation  for  an  assumpsit;  there  being  a  lending 
on  the  one  side,  and  a  borrowing  on  the  other,  as  admitted  by 
the  signer  of  the  note.  Now  whether  the  giving  such  a  note 
was  a  cheat  and  fraud  might  depend  upon  all  the  circumstances 
of  the  case.  If  given  for  a  valuable  consideration,  and  as  and 
for  a  good  and  available  legal  promise,  it  might  well  be  said  to 
be  a  fraudulent  act;  but  if  its  literal  import  and  legal  effect  were 
fully  understood  by  both  parties,  it  is  difficult  to  perceive  how 

it  would  be  obnoxious  to  such  a  charge,  or  whence  the  court 
■  — ^— ^^^^ 
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would  derive  its  authority  for  changing  the  nature  and  efifect  of 
the  contract.  I  suppose  the  rejection  of  words,  found  in  an  in- 
strument, rendering  nugatory  the  provisions  of  such  instrument, 
rest  principally  upon  the  ground  that  the  parties,  when  they  ex- 
ecute an  instrument  purporting  to  be  a  contract,  must  have  in- 
tended that  it  should  have  some  validiiy  and  effect;  and  in  the 
case  put,  the  word  never  rendered  the  promise  useless  to  every 
intent.  It  did  not  leave  even  the  evidence  of  the  slightest  hon- 
orary obligation  to  make  the  payment,  but  excluded  both  legal 
and  honorary  liability,  and  in  this  respect,  it  may  be  distin- 
guished from  the  case  at  bar. 

The  doctrine  contended  for  by  the  plaintiffs  is,  that  taking  the 
whole  language  of  the  instrument,  it  imports  a  conditional 
promise,  a  promise  to  pay  whenever  the  makers  of  the  note  have 
the  pecuniary  ability  to  pay  it,  and  that  it  is  competent  for  the 
plaintiff,  upon  proper  proof  of  such  pecuniary  ability,  to  main- 
tain an  action  at  law  to  enforce  the  payment  thereof.  But  we 
think  this  contract  will  not  bear  the  proposed  construction.  It 
was  easy  to  have  made  a  conditional  contract  of  the  nature  sug- 
gested. Words  direct,  simple,  and  obviously  manifesting  that 
purpose,  would  naturally  have  occurred  to  the  mind  of  the  par- 
ties, if  such  had  been  their  object.  Had  they  introduced  into 
the  contract  proper  and  apt  words  to  raise  a  promise  to  pay  when 
the  makers  of  the  note  should  possess  the  ability  to  do  so,  it 
would  have  been  a  valid  promise,  which  might  have  been  en- 
forced upon  the  happening  of  the  stipulated  condition.  But 
the  promise  actually  made  was  not  that  the  makers  would  pay 
when  of  sufScient  pecuniary  ability,  but  at  their  convenience, 
and  was  accompanied  with  the  direct  stipulation,  that  their 
action  was  not  to  be  hastened  by  any  compulsory  proceedings 
by  the  payees;  the  language  of  the  contract  being,  **  we  agree 
not  to  compel  payment  for  the  amount  of  this  note."  These 
stipulations  leave  the  contract  without  the  essential  elements  of 
a  legal  obligation  capable  of  being  enforced  by  a  suit  at  law. 

It  was  further  urged,  that  it  was  at  least  competent  for  the 
plaintiff  to  maintain  an  action  upon  this  note,  and  reduce,  the 
demand  to  a  judgment — although  no  execution  could  issue 
thereon — ^for  the  purpose  of  protecting  the  demand  against  the 
operation  of  the  statute  of  limitations.  This  view  is  certainly 
somewhat  novel;  the  cases  of  suits  proceeding  to  a  judgment, 
without  the  authority  to  issue  execution  thereon,  being  very 
limited  in  their  character,  and  such  as  are  specially  authorized 
by  statute.    But  further;  it  is  very  obvious  that  if  tiiere  be  here 
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no  legal  contract  which  can  ever  be  enforced  compulsonly,  thi 
statute  of  limitations,  as  a  defense,  would  always  be  substan- 
tially merged  in  the  general  defense  of  the  invalidity  of  the 
contract.  Or,  taking  the  other  view  of  the  case,  and  treating  it 
as  a  promise  to  pay  when  of  suj£cient  ability,  the  statute  would 
not  begin  to  run  till  such  ability  existed. 

The  result  is,  that  no  action  can  be  maintained  upon  this 
promise.  Taking  it  with  all  its  stipulations,  it  is  only  an  hon* 
oraiy  engagement,  a  memorandum  by  which  the  promisees 
might  remind  the  promisors,  by  an  instrument  under  their  own 
Lands,  of  an  honorary  obligation  outstanding  against  them. 

Plaintiffs  nonsuit. 


In  the  principal  case,  the  question  most  discussed  by  the  court  was  whether 
the  memorandum  indorsed  on  the  note  was  to  be  deemed  a  part  thereof. 
That  question  being  resolved  in  the  affirmative,  the  court  seemed  to  have  no 
doubt  that  no  action  could  be  maintained.  This  memorandum,  signed  by  the 
payees,  was,  **  we  agree  not  to  compel  payment  for  the  amount  of  this  note, 
but  to  receive  the  same  when  convenient  for  the  promisors  to  pay  it." 
Taken  in  connection  with  the  promise  of  the  makers,  contained  in  the  note  of 
which  this  memorandum  was  held  a  part,  it  seems  to  us  that  the  effect  of  the 
note  and  memorandum  together  was  that  of  a  promise  on  the  part  of  the 
makers  to  pay  when  convenient. 

If  such  a  note  were  given  in  consideration  of  a  pre-existing  debt  or  of 
money  advanced,  we  incline  to  the  view  that  it  might,  if  considered  as  a 
promise  never  to  sue,  be  disregarded  by  the  payees,  so  far  at  least  as  that  they 
might  sue  on  the  original  debt  or  for  the  money  advanced.  For  preceding 
the  execution  of  the  note,  the  payees  certainly  had  a  good  cause  of  action^ 
and  a  valueless  note  would  not  be  a  sufficient  consideration  for  the  surrender 
or  extinction  of  such  cause.  But  we  doubt  the  soundness  of  the  principal 
case  and  of  such  others  as  hold  that  no  action  can  ever  bo  maintained  on 
such  a  note.  In  the  case  of  Lewis  v.  Tipton,  10  Ohio  St.  88,  the  action  was 
brought  in  June,  1856,  on  a  promise  made  in  June,  1855,  to  pay  **  ninety-flTe 
dollars,  tohen  I  can  make  it  convenient^  with  ten  per  cent,  interest  till  paid." 
The  principal  case  was  referred  to,  and,  if  maintainable  at  all,  was  thought 
to  be  so,  only  on  account  of  the  words  **  we  agree  not  to  compel  payment"  in 
the  memorandum.  The  Ohio  court  held  that  the  note  showed  the  receipt  of  ft 
consideration,  that  by  providing  for  interest  till  paid,  it  evinced  an  expecta- 
tion of  payment,  that  it  would  do  violence  to  the  manifest  intention  of  the 
parties,  to  decide  that  the  payment  was  to  depend  on  the  mere  convenience 
or  pleasure  of  the  maker,  and  that  the  true  construction  of  the  note  was 
that  payment  could  be  compelled  if  not  made  within  a  reasonable  time. 

In  Maine,  a  note  of  the  city  of  Portland  for  borrowed  money,  ''to  be  re- 
deemable at  the  pleasure  of  the  town  after  ten  years  from  date,"  was,  by  a 
bare  majority  of  the  court,  construed  to  mean  that  the  maker  had  no  right  to 
make  payment  within  ten  years,  and  no  right  to  withhold  it  thereafter* 
Chadwick  v.  Portland,  46  Me.  44. 

In  the  case  of  Works  v.  Hershey,  35  Iowa,  340,  the  note  sued  upon  was  ai 
follows: 

*'  12512. 84.  CiNCiNKATi,  February  6,  1864. 

"On  demand  after  date,  I  promise  to  pay  to  the  order  of  Kiles  Works  twa 
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tfaoQfland  five  hundred  and  twelve  doUan,  payable  at  Cincinnati  when  conren- 
lent.  B.  Hershet.** 

The  court  said:  "  The  words  *  payable  at  Cincinnati  when  convenient,*  can 
not  be  construed  to  nullify  the  other  words  of  the  instrument,  viz.,  'on  de- 
mand, I  promise  to  pay.'  If  any  force  be  given  to  them,  it  will  be,  that  the 
maker  bound  himself  to  pay  within  a  reasonable  time  after  the  date  of  the 
note." 

In  Kentucky,  a  bill  of  exchange  was  accepted  as  follows:  "I  will  see  the 
within  paid  eventually.  Isham  Henderson.**  Construing  this  acceptance, 
the  court  said:  **  The  defendant  here  must  be  regarded  as  undertaking  to  pay 
the  amount  of  the  orders  at  some  time,  and  no  precise  time  or  certain  event, 
or  precise  condition,  having  been  fixed  or  stated  in  the  acceptance,  upon 
which  he  would  jxay  (or  see  paid,  which  imports  the  same)  the  money  as  re- 
quested in  the  orders;  then,  according  to  the  reasonable  rule,  so  well  settled, 
that  a  promise  or  obligation  to  pay  money,  no  time  fixed,  it  is  due  and  pay- 
able at  the  date  of  the  undertaking;  so,  also,  if  one  undertakes  to  pay  money 
when  convenient,  or  as  soon  as  practicable,  or  as  soon  as  he  can,  or  eventually, 
and  upon  other  vague  and  undefined  conditions,  or  at  an  indefinite  period,  be 
is  bound  to  pay  within  a  reasonable  time  after  the  promise,  if  not  forthwith, 
and  without  regard  to  the  happening  of  any  contingency  or  event  whatever, 
where  none  is  specified  in  the  contract.  Were  not  such  the  rule,  then  there 
would  be  a  class  of  undertakings  and  contracts  based  upon  good  and  valid 
considerations,  like  the  one  in  question,  and  others  of  a  similar  character, 
that  could  never  be  enforced:**  Brannin  v.  Herideraon,  12  B.  Mon.  62. 

A  peculiar  case  is  referred  to  in  Simpson  v.  Vatighcm,  2  Atk.  32,  by  Chan- 
oellor  Hardwicke,  in  the  following  terms:  '*I  have,  upon  other  occasions, 
mentioned  the  case  on  the  northern  circuit,  before  Lord  Macclesfield:  A  girl, 
in  consideration  of  twenty  pounds,  submitted  herself  to  the  pleasure  of  a 
man;  he  was  so  ungenerous  afterwards  as  to  refuse  payment,  and  she  was 
obliged  to  sue  him  upon  his  note,  which,  in  the  beginning  of  it,  was  men- 
tioned to  be  for  twenty  pounds  borrowed  and  received,  but,  at  the  latter  end, 
were  these  words:  *  which  I  pronUae  never  to  pay.*  My  Lord  Macclesfield 
held,  that  here  is  a  good  foundation  for  an  (usumpHt,  upon  the  lending  on 
one  side  and  the  borrowing  on  the  other;  and  the  words  in  the  conclusion  of 
the  note  will  make  no  variation,  and  consequently  the  plaintiff  in  the  action 
is  entitled  to  recover  the  twenty  pounds.  It  is  the  lending  of  one  side  and 
the  borrowing  of  the  other  makes  the  strength  of  these  cases.**  Manifestly 
the  decision  here  is  not  to  the  effect,  that  the  promise  contained  in  the  note  is 
operatiTe,  but  rather,  that  from  the  borrowing  and  lending  therein  admitted, 
the  law  implies  such  promise. 

In  I^eUon  v.  Von  Bonnhorat,  29  Pa.  St.  352;  6  Am.  L.  Beg.  151,  the  follow^ 
ing  note  was  sued  upon: 

"PrrrsBUBGH,  January  10,  1852. 

''Due  S.  F.  Von  Bonnhorst  &  Co.  one  thousand  and  seventy-one  dollars, 
for  value  received,  which  I  hereby  agree  to  pay  whenever  in  my  opinion  my 
eircnmstances  will  be  such  as  to  enable  me  so  to  do,  any  receipt  to  the  con- 
trary notwithstanding. 

"Witness  my  hand  and  seal  the  date  first  above  written. 

"  James  Nelson.    [Seal.]** 

The  payees  undertook  to  enforce  this  note  as  a  contract  to  pay  when  the 
maker  became  able;  and  they  averred  his  present  ability.  In  the  lower  court 
the  payees  had  judgment,  but  it  was  reversed  in  the  appellate  court,  which 
■aid:  "We  can  not  read  this  contract  at  all  as  a  legal  obligation;  for  the 
debtor  reserves  to  himself  the  control  of  the  remedies  upon  it.     The  agree- 
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ment  to  pay  is  here;  but  the  right  to  enforce  is,  by  matoal  conBent,  ezpresaly 
withheld;  and  thus  the  obligation  ia  merely  a  moral  one." 

Memoranditm  Annsxxd  to  Notb  is  Part  of  such  Notb. — ^The  prind 
pal  case  is  cited  to  this  point  in  the  following  cases:  Shaw  ▼.  Afethodiat  E. 
Soe.  in  Lowell,  8  Mete.  226;  Contelo  v.  Crawell,  127  Mass.  294;  Biehardacm  ▼. 
Thomas,  2S  Ark,  391;  Western  T,  Co.  y. I^ewhaU,  24  HI. iff! ;  TerrtHoMU^L 
R.  B,  Co.  V.  FUzgtxald,  47  Ind.  89;  Benedict  ▼.  Cowden^  49  K.  Y.  408.  See 
also  Whedoch  t.  Freeman,  24  Am.  Dec.  674,  note  677;  Heywood  v.  Penin^ 
20  Id.  518,  note  521;  Tuckerman  ▼.  HartweU^  14  Id.  225,  and  note  232,  when 
the  subject  is  discossed  at  length. 

The  pBUfoiPAL  oasb  is  also  cited  in  Chadtoiek  v.  Portland,  46  Me.  47t 
to  the  point  that  no  action  can  be  maintained  on  such  a  oontcaot  as  that  con- 
in  the  note  therein  sued  on. 
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14  MSTOALV,  806.] 

Additions  ik  Natubb  of  Fixtttbes  Made  to  Buildiko  bt  Mobtoaoob, 
after  the  execution  of  the  mortgage,  become,  as  between  him  and  the  mori> 
gagee,  a  part  of  the  realty,  and  can  not  be  disposed  of  by  him,  while  this 
mortgage  is  in  force. 

STBAM-BNai5E  WHICH  RuNS  ALL  Maohineet  OF  Shop  in  which  engines  and 
other  heavy  iron  work  are  manufactured,  is,  where  the  frame  of  such  en- 
gine stands  upon  a  stone  on  the  ground  in  the  basement,  and  the  engioe 
itMll  rests  on  iron  columns  connected  by  bolts  to  the  floor  above,  a  fix- 
tore,  and  is,  therefore,  covered  by  a  mortgage  of  the  real  estate,  and  so 
also  are  the  boilers  and  the  machines  for  working  iron,  upon  which  the 
engine  operated. 

Dbsoription  in  Mobtqaqb  of  Building  of  '  Abtiglbs  Conteicplatbd  to 
BE  Placed  therein,  "  without  any  enumeration  or  specification,  is  too  in- 
definite and  uncertain  to  constitute  a  lien  upon  the  articles  afterwards 
actually  placed  in  the  building. 

Mobtoaoe  of  all  Goods  in  a  Buildino,  with  stipulation  that  a  schedule 
thereof  shall  be  annexed  thereto,  is  valid  as  to  all  the  goods  which  weira 
in  the  shop  at  the  time  of  its  execution,  so  far  as  they  remain  and  are 
capable  of  identification,  although  no  schedule  was  ever  aotnally  annexed 
to  the  mortgage. 

Tboyeb  for  a  steam-engine,  boilers  and  fixtures,  a  blowing 
cylinder  pipe,  a  trip-hammer  and  fixtures,  and  a  large  number 
of  tools.  The  following  facts  appeared  on  the  trial:  James  M. 
Pond,  of  Boston,  gave  to  the  defendants  a  mortgage  of  his  lot 
of  land  and  building  on  Hawlej  street,  and  thereafter  executed 
a  further  mortgage  thereof  to  the  defendants,  **  and  with  all  and 
singular  the  machinery,  tools,  goods,  chattels,  and  other  prop- 
erty therein  contained,  together  also  with  all  the  machinezy, 
tools,  apparatus,  and  other  properly,  whether  fixtures  or  other- 
wise, now  being  and  remaining  on  the  premises,  and  also  such 
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other  machinery,  engines,  tools,  and  other  property  as  is  now 
contemplated  to  be  placed  in  said  building:  ihe  said  Pond  coTe- 
nanting  and  agreeing  that  this  instrument  shall  be  effectual  to 
create  a  lien  or  mortgage  on  such  machinery,  engines,  or  other 
property  hereafter  to  be  placed  in  said  building;  and  that  he 
will,  moreover,  in  order  to  remove  all  doubt  in  the  premises,  at 
any  time  hereafter,  when  said  machinery,  engines,  or  other 
property,  now  contemplated  to  be  placed  in  said  building,  shall 
have  actually  been  placed  there,  make  and  execute  any  instru* 
ment  or  instruments  sufficient  and  effectual  to  confirm  the  said 
title  effectually  to  create  a  lien  or  mortgage  on  said  property  so 
hereafter  to  be  placed  in  the  building  aforesaid."  At  the  time 
when  this  mortgage  was  made,  Pond  had  some  of  the  articles  in 
his  shop  in  Water  street,  which  he  afterwards  removed  into  the 
mortgaged  building,  but  most  of  them  were  purchased  or  manufac- 
tured by  him  after  the  mortgage  was  executed.  Afterward  Pond 
executed  to  the  plaintiffs  a  mortgage  of  property  which  was  de- 
scribed as  follows:  "All  and  singular  the  goods,  wares,  stock, 
iron  tools,  manufactured  articles,  and  property  of  every  descrip- 
tion, being  situate  in  or  about  the  shop  or  building  now  occu- 
pied by  me  in  Hawley  street,  in  the  city  of  Boston;  a  particular 
schedule  of  which  shall  be  annexed  hereto  as  soon  as  con- 
veniently may  be."  This  mortgage  was  recorded,  but  the 
schedule  of  the  articles  mortgaged  was  never  annexed.  The 
building  in  question  was  constructed  for  a  machine  shop,  and 
was  used  for  the  manufacture  of  steam-engines  and  boilers  and 
other  heavy  iron  work.  The  steam-engine  thereon  carried  the 
whole  machinery  in  the  building.  The  frame  of  the  engine  was 
placed  on  a  wooden  block  which  stood  on  a  stone  on  the  ground 
in  the  basement,  and  the  engine  itself  stood  on  two  columns  of 
iron  which  were  connected  by  bolts  with  timbers  of  the  floor 
above.  The  blowing  cylinder  was  in  a  frame  of  two  wooden 
columns  that  were  fastened  by  spikes  to  the  same  floor  timbers. 
The  trip-hammer  rested  on  a  heavy  timber  placed  on  a  stone. 
The  boilers  were  set  in  brickwork,  and  connected  with  the  engine 
by  a  pipe  through  which  the .  whole  power  of  the  engine  was 
exerted.  This  brickwork  was  connected  to  the  building  by  restr- 
ing  on  the  ground,  and  by  a  flue.  The  engine,  boilers,  cylinder, 
«nd  trip-hammer,  and  many  of  the  tools  enumerated  in  the  writ, 
were  placed  in  the  building,  after  the  last  mortgage  to  the  de- 
fendants, and  before  the  execution  of  the  mortgage  to  the 
plaintiffs.  The  defendants  obtained  possession  of  the  property, 
and  the  plaintiffs  demanded  it,  but  it  was  refused.     The  parties 
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agreed  that  the  property  should  be  sold  at  auction,  the  price 
obtained  to  be  taken  as  the  actual  value.  There  was  a  verdict 
by  consent  for  the  plaintiffs  for  four  thousand  dollars,  subject 
to  the  opinion  of  the  court  on  the  questions  of  law  in  the  case. 

Cooke,  for  the  defendants. 

E.  Z>.  SohieTt  for  the  plaintiflfa. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion  that  the  steam- 
engine  and  boilers,  and  all  the  engines  and  frames  adapted  to  be 
moved  and  used  by  the  steam-engine,  by  means  of  connecting 
wheels,  bands,  or  other  gearing,  as  between  mortgagor  and  morlr* 
gagee,  are  fixtures,  or  in  the  nature  of  fixtures,  and  constituted 
a  part  of  the  realty;  and  that  as  all  these  fixtures  were  annexed 
to  and  made  part  of  the  realty  by  the  mortgagor,  th^  are  pari 
of  the  mortgaged  premises,  and  passed  by  the  first  mortgage  to 
the  defendants. 

A  different  rule  may  exist,  in  regard  to  the  respective  rights 
of  tenant  and  landlord,  tenant  for  life,  and  remainder-man  or  re- 
versioner, and  generally  when  one  has  a  tempoiaxy  and  not  a 
permanent  interest  in  land.  In  those  oases  the  rule,  as  to 
what  shall  constitute  fixtures,  is  much  relaxed  in  favor  of  those 
who  make  improvements  on  the  real  estate  of  others,  for  the  pur- 
poses of  trade  or  other  temporaxy  use  and  enjoyment:  Cfqffidd 
V.  Hapgood,  17  Pick.  192  [28  Am.  Deo.  290].  But  the  case  of 
mortgagor  and  mortgagee  stands  upon  a  different  footing.  The 
mortgagor,  to  most  purposes,  is  regarded  as  the  owner  of  the 
estate;  indeed,  he  is  so  regarded  to  all  purposes,  exoept  so  far 
as  it  is  necessary  to  recognize  the  mortgagee  as  legal  owner,  for 
the  purposes  of  his  security.  The  improvements,  therefore^ 
which  the  mortgagor,  remaining  in  the  possession  and  enjoy* 
ment  of  the  mortgaged  premises,  makes  upon  them,  in  oontem- 
plation  of  law  he  makes  for  himself  and  to  enhance  the  gen- 
eral value  of  the  estate,  and  not  for  its  temporaxy  enjoyment; 
whereas  a  tenant,  making  the  same  improvements  upon  Uie  estate 
of  another,  with  a  view  to  its  temporaxy  enjoyment,  must  be 
presumed  to  do  it  for  himself,  and  not  for  the  purpose  of  en- 
hancing the  value  of  the  freehold.  This  rule  of  course  will  ap- 
ply only  to  that  class  of  improvements  consisting  of  articles  added 
and  more  or  less  permanently  afGxed  to  the  realty,  in  regard  to 
which  it  is  doubtful  whether  they  are  thereby  made  part  of  the 
realiy  or  not,  and  when  that  question  is  to  be  decided  by  the 
presumed  intent  of  the  party  making  them.  Take,  for  instance, 
the  case  of  a  dye-kettle  set  in  brickwork,  which  is  for  the  time 
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annexed  to  the  freehold,  but  which  may  be  removed  without  es- 
sential injury  to  the  building,  and  so  as  to  leave  the  premises  in 
as  good  a  condition,  as  if  it  had  not  been  set.  If  so  set  by  an 
owner  of  the  fee,  for  his  own  use,  it  would,  we  think,  be  re- 
garded as  a  fixture,  an  addition  made  to  the  realty  by  its  owner, 
as  an  improvement,  and  would  pass  to  the  heir  by  descent,  or  to 
the  devisee  by  will.  But  if  the  same  addition  had  been  made 
by  a  tenant  for  years,  for  the  purpose  of  carrying  on  his  own 
business,  we  think  he  would  have  a  right  to  remove  it,  provided 
he  exercise  that  right  whilst  he  has  the  rightful  possession  of  the 
estate,  that  is,  before  the  expiration  of  his  term:  17  Pick.,  uM 
sup. 

Supposing  the  point  to  be  clear,  on  the  one  side,  as  between 
heir  and  executor,  and  on  the  other,  as  between  tenant  and 
landlord,  how  does  it  stand  as  between  mortgagor  and  mort- 
gagee ?  In  the  case  of  Union  Bank  v.  Emerson,  15  Mass.  169, 
it  was  held  that  such  a  kettle,  set  by  the  owner  of  the  freehold, 
before  the  mortgage,  could  not  be  removed  by  the  mortgagor, 
or  taken  as  his  personal  property,  but  passed  by  the  deed  to  the 
mortgagee.  It  was  considered  an  immaterial  fact,  that  the 
mortgage  deed  did  not  mention  appurtenances;  probably  upon 
the  ground,  that  if  the  kettle  was  an  appurtenance,  and  a  fortiori^ 
if  it  was  parcel,  it  would  pass  without  express  words:  Kent  t. 
Waiie,  10  Pick.  188;  and  if  it  was  neither,  those  words  would 
not  aid  it.  We  are  aware  that  in  giving  the  opinion  in  that  case, 
it  was  stated  by  the  court  that  if  the  defendant,  after  making 
the  mortgage,  had  put  in.  the  kettle,  they  would  have  considered 
him  authorized  to  remove  it,  before  delivering  possession  to  the 
plaintiffs.  There  is  manifestly  some  mistake  in  this  statement. 
It  was  not  the  defendant  who  made  the  mortgage;  he  was  a 
purchaser  of  the  kettle,  the  same  having  been  removed  by  the 
mortgagor,  after  the  plaintiflh  took  possession,  and  been  sold 
by  him  to  the  defendant.  But  supposing,  as  is  rather  to  be  in- 
ferred from  the  context,  that  if  the  kettle  had  been  put  in  by 
the  mortgagor  after  the  mortgage  was  made,  the  mortgagor 
would  have  had  a  right  to  remove  it;  it  is  tu  be  remarked  that 
no  such  point  was  decided  by  the  court,  nor  was  it  necessary, 
upon  the  facts  of  that  case;  and  from  the  whole  tenor  of  this 
very  short  report,  it  seems  probable  that  the  point  was  not 
much  considered. 

In  the  recent  case  of  Noble  v.  Bostoorth,  19  Pick.  814,  it  was 
hdd  that  such  kettles,  erected  by  the  owner,  were  to  be  deemed 
part  of  the  realty  and  to  have  passed  by  a  general  deed  of  the 


S72  WiNSLOw  V.  Merchants'  Ins.  Co.  [Maaai 

estate,  unless  specially  excepted.  There  the  case  of  Union  Bank 
V.  Emerson  was  alluded  to;  but  the  point  was  not  then  material, 
and  the  court  expressly  avoided  giving  any  opinion,  either 
affirming  or  calling  in  question  its  authority  as  to  the  present 
point  of  inquiry,  by  stating  that  whatever  doubt  there  might  be 
as  to  such  fixtures,  erected  by  a  tenant  on  leased  premises,  or 
by  a  mortgagor,  after  the  estate  had  been  mortgaged,  there  was 
none  when  erected  by  an  owner. 

It  is  obvious  that  this  question  can  not  arise  where  there  is 
any  express  stipulation  in  the  mortgage  deed,  declaring  either 
that  such  improvements  to  be  made,  and  which  are  in  their 
nature  equivocal,  shall,  or  not,  be  deemed  fixtures,  and  be  bound 
as  part  of  the  realty.  The  question  is,  what  is  the  reasonable 
and  legal  construction  of  a  deed,  granting  an  estate  in  mortgage, 
in  the  usual  terms,  where  there  is  no  stipulation  on  the  subject? 
Such  a  deed  must  of  course  include  all  additions  which  become 
de  facto  part  of  the  realty,  and  which  are  not  in  their  nature 
equivocal;  because  a  title  to  the  whole,  includes  every  part.  In 
regard  to  articles  doubtful  in  their  nature,  we  have  already 
stated  as  our  opinion,  that  if  added  by  the  mortgagor,  it  is  to 
be  considered  as  done  by  way  of  permanent  improvement,  for 
the  general  benefit  of  the  estate,  and  not  for  its  temporary  en- 
joyment: Hunt  V.  Hunt,  14  Pick.  386.  [25  Am.  Dec.  400].  One 
of  the  objects,  and  indeed  one  of  the  most  usual  purposes  of 
mortgaging  real  estate,  is  to  enable  the  owner  to  raise  money  to 
be  expended  on  its  improvement.  If  such  improvements  con- 
sist in  actual  fixtures,  not  doubtful  in  their  nature,  they  go  of 
eourse  to  the  benefit  and  security  of  the  mortgagee,  by  increasing 
the  value  of  the  pledge.  The  expectation  of  such  improvement 
and  such  increased  value,  often  enter  into  the  consideration  of  the 
parties  in  estimating  the  value  of  the  property  to  be  bound,  and  its 
sufficiency  as  security  for  the  money  advanced.  And  we  think 
the  same  rule  must  apply  to  those  articles  which  in  their  own 
nature  are  doubtful,  whether  actual  fixtures  or  not,  on  the 
ground  of  the  presumed,  intention  of  the  parties.  A  presump- 
tion arises  from  th<i  relation  in  which  they  stand,  that  such  im- 
provements are  intended  to  be  permanent,  and  not  temporary, 
and  that  the  freehold  and  the  improvements  intended  to  be 
made  upon  it  are  not  to  be  severed,  but  to  constitute  one  entire 
security.  The  mortgage  is  usually  but  a  collateral  security  fox 
money  which  the  mortgagor  binds  himself  to  pay,  and  is  there- 
fore a  hypothecation  only,  and  not  an  alienation  of  the  mort* 
gaged  estate.    And  in  this  respect  the  distinction  between  {he 
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tenant  for  jears  and  the  mortgagor,  is  broad  and  obvioiis.  The 
tenant  for  years  can  have  no  benefit  from  his  improvements 
after  the  expiration  of  his  term,  but  by  his  right  to  remove  them, 
when  they  are  capable  of  removal;  but  the  mortgagor  has  only 
to  pay  his  debt,  as  he  is  bound  to  do,  and  as  it  is  presumed  he 
intends  to  do,  and  then  he  has  all  the  benefit  of  his  improve- 
ments, in  the  enhanced  value  of  the  estate  to  which  they  have 
been  annexed.  The  latter,  therefore,  may  be  presumed  to  have 
intended  to  annex  the  improvements  to  the  freehold  and  make 
them  permanent  fixtures;  whilst  the  former  must  be  presumed, 
from  his  obvious  interest,  to  erect  the  improvements  for  his  own 
temporaxy  accommodation  during  his  term,  intending  to  remove 
them  before  its  expiration. 

The  case  of  Gale  v.  Ward,  14  Mass.  862  [7  Am.  Dec.  223],  is 
not,  we  think,  an  authoriiy  opposed  to  this  opinion;  because  it 
is  manifest  that  the  court,  in  that  case,  regarded  the  carding 
machines,  though  ponderous  and  bulky,  as  essentially  personal 
property,  which  might  have  been  attached  and  removed  as  the 
personal  property  of  the  owner,  even  though  there  had  been  no 
mort^iage;  ,and  th^  had  been  erected  by  the  owner  in  his  own 
mill,  for  his  own  use. 

As  to  what  shall  be  deemed  fixtures  and  part  of  the  realty, 
when  the  question  does  not  arise  as  between  landlord  and  ten- 
ant, or  tenant  for  life  and  remainder-man,  in  regard  to  improve- 
ments made  by  the  tenant,  it  is  difficult  to  lay  down  any  general^' 
rule,  which  shall  constitute  a  criterion.  The  rule  that  objects 
must  be  actually  and  firmly  affixed  to  the  freehold,  to  become 
realty,  or  otherwise  be  considered  personalty,  is  far  from  con- 
stituting such  criterion.  Doors,  window-blinds,  and  shutters, 
capable  of  being  removed  without  the  slightest  damage  to  a 
house,  and  even  though  at  the  time  of  a  conveyance,  an  attach- 
ment or  a  mortgage,  actually  detached,  would  be  deemed,  we 
suppose,  a  part  of  the  house,  and  pass  with  it.  And  so,  we  pre- 
sume, mirrors,  wardrobes,  and  other  heavy  articles  of  furniture, 
though  fastened  to  the  walls  by  screws,  with  considerable  firm- 
ness, must  be  regarded  as  chattels.  The  difficulty  is  somewhat 
increased,  when  the  question  arises  in  respect  to  a  rni'll  or  manu- 
factory, where  the  parts  are  often  so  arranged  and  adapted,  so 
ingeniously  combined,  as  to  be  occasionally  connected  or  dis- 
engaged, as  the  objects  to  be  accomplished  may  require.  In 
general  terms,  we  think,  it  may  be  said,  that  when  a  build* 
ing  is  erected  as  a  mill,  and  the  water-works  or  steam-works, 
which  are  relied  upon  to  move  the  mill,  are  erected  at  the  same 
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time,  and  the  ^orks  to  be  driven  by  it  are  essential  parts  of  the 
mill,  adapted  to  be  used  in  it  and  "with  it,  though  not  at  the 
time  of  the  conveyance,  attachment,  or  mortgage,  attached  to 
the  mill,  are  yet  parts  of  it,  and  pass  with  it  by  a  conveyance, 
mortgage,  or  attachment:  Powell  v.  Monaon  and  Brimfield  Mfg. 
Co,^  3  Mason,  466;  Farrar  v.  Stackpole,  6  Greenl.  154  [19  Am. 
Dec.  201];  Oray  v.  Holdship,  17  Serg.  &  R.  415  [17  Am.  Dec. 
680];  Voorhis  v.  Freeman,  2  Watts  &  Serg.  116. 

In  the  present  case  we  are  of  opinion,  upon  the  evidence  sub- 
mitted to  the  court,  that  the  engine  and  boilers,  and  the  ma- 
chines for  working  iron,  upon  which  they  operated,  considering 
fhe  manner  in  which  they  were  fitted  and  adapted  to  the  mill, 
were  fixtures,  and  part  of  the  realty,  and  were  of  course  covered 
by  a  mortgage  of  the  real  estate. 

We  are  also  of  opinion  that  all  articles  of  s!K>ck,  such  as  iron 
:and  coal,  and  all  materials  to  be  wrought,  and  the  hand  tools, 
and  all  implements  not  driven  by  the  steam-engine,  and  articles 
not  annexed  to  the  building,  nor  imbedded  in  the  groimd,  nor 
constituting  parts  of  such  mill,  are  to  be  deemed  personalty, 
and  not  realty,  and  did  not  pass  by  the  first  mortgage  to  the  de- 
fendants. 

In  regard  to  the  second  mortgage,  as  far  as  it  is  a  mortgage 
of  real  estate,  it  is  not  material  whether  the  first  registration 
was  good,  or  not;  because  the  plaintiffs  have  no  claim  to  the 
real  estate.  But  it  is  contended  on  the  part  of  the  defendants, 
that  the  mortgage  deed  to  them,  of  May  26, 1836,  was  a  mort* 
gage  both  of  real  and  personal  property;  that  it  was  duly  reg- 
istered as  a  mortgage  of  personal  property,  in  the  city  clerk's 
office,  long  before  the  plaintiffs'  mortgage,  and  was  therefore 
sufficient  to  bind  the  personal  properly. 

We  think  there  is  a  satisfactory  answer  to  this  claim,  fur- 
nished by  the  facts.  This  deed  purported  to  be  a  second  mort- 
gage of  the  real  estate  before  mortgaged  to  the  defendants  with 
all  and  singular,  the  machinery,  tools,  goods,  chattels,  and 
other  property  therein  contained,  together  with  all  the  machin- 
ery, tools,  apparatus,  and  other  property,  whether  fixtures  or 
otherwise,  now  being  or  remaining  on  the  premises,  and  also 
all  other  machinery,  engines,  tools,  and  other  property,  now 
contemplated  to  be  placed  in  said  building;  said  Pond,  the 
mortgagor,  warranting  and  agreeing,  that  said  instrument 
should  be  effectual  to  create  a  lien  or  mortgage  on  the  machin- 
ery and  tools  afterwards  to  be  placed  in  said  building;  and  he 
moreover  stipulated,  to  remove  all  doubt,  after  the  machinery 


March,  1842.]  Winslow  v.  Merchants'  Ins.  Co.  375 

and  tools  should  have  been  actually  placed  therein,  to  execute 
anj  instrument  which  should  be  effectual  and  sufficient  to  create 
a  lien  and  mortgage  thereon. 

In  point  of  fact,  at  the  time  of  executing  this  instrument,  the 
building  had  not  been  erected,  and  no  machinery  or  tools  what- 
ever were  then  placed  in  it.  In  truth,  a  considerable  part  of 
those  claimed  in  this  action  were  not  then  in  existence,  but  were 
manufactured  afterwards.  ''  Articles  contemplated  to  be  placed 
therein,"  though  then  in  existence,  without  any  schedule,  enu- 
meration, or  specification  whatever,  is,  as  a  description,  far  too 
indefinite  and  uncertain  to  constitute  a  lien  upon  the  articles 
afterwards  actually  placed  in  the  building.  The  circumstance 
that  some  of  the  articles  were  in  use  by  the  mortgagor,  at  a 
shop  occupied  by  him  in  Water  street,  and  were  afterwards  re- 
moved to  the  shop  in  Hawley  street,  can  not  bring  them  with- 
in the  description,  vague  as  it  is;  because  many  of  the  articles, 
so  used  at  the  shop  in  Water  street,  were  not  removed;  others 
were  purchased  or  manufactured  afterwards;  and  therefore  it 
still  remains  wholly  uncertain  which  of  them  were  **  contem- 
plated" to  be  put  into  the  new  building.  The  stipulation  of 
the  mortgagor  to  execute  a  further  instrument  of  hypotheca- 
tion, when  the  articles  should  be  put  in,  and  thus  made  certain, 
was  a  good  executory  contract,  binding  upon  the  covenantor 
personally,  and  for  a  breach  of  which  he  might  have  been 
liable  in  damages,  but  not  an  executed  contract,  constituting  a 
lien  de/acto  upon  articles  not  then  boimd  by  the  mortgage. 

It  was  objected  to  the  plaintiffs'  mortgage,  that  it  was  in- 
valid, because  there  was  no  schedule  annexed,  according  to  a 
stipulation  contained  in  it.  But  the  court  are  of  opinion  that 
it  was  good  and  available  for  all  the  articles  which  were  in  the 
shop  at  the  time  it  was  executed,  so  far  as  they  remained  and 
could  be  identified,  although  no  schedule  was  annexed.  The 
reference  to  a  schedule  to  be  annexed  was  not  to  limit  or  re- 
strain the  generality  of  the  previous  description  of  the  property, 
but  it  was  to  be  inserted  for  greater  certainty  and  exactness, 
and  the  better  to  enable  the  mortgagee  to  identify  the  articles. 
It  was  not,  therefore,  essential  to  the  validity  of  tJie  mortgage* 


Thb  fbinoipal  case  is  omsD  in  the  following  oasea  to  the  point  that  all 
bnildings  and  fixtures  placed  on  mor^ged  premiaea  are  regarded  aa  per* 
Baaently  annexed  to  the  freehold,  and  inare  to  the  benefit  of  the  mortgageex 
BvUer  v.  Page,  7  Mete  42;  Eichardaon  t.  Oopekmd,  6  Gray,  537;  Okuy  v. 
Owe^  13  Id.  524;  BUss  v.  WTutney,  9  Allen.  115;  Lynde  v.  Mowe,  12  Id.  lOlt 
McLavghUn  v.  Noah,  14  Id.  138;  Hunt  t.  Bay  State  Iran  Co.,  97  Maaa.  283; 
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Starh  y.  Oojfhi,  106  Id.  882;  Pietce  ▼.  George^  108  Id.  82;  Chithrie  v.  /met. 
Id.  183;  Banhey  ▼.  Clarhy  110  Id«  266;  5flt^  Paper  Co.  ▼.  iServin,  130  Id. 
018;  Sands  ▼.  P/K^er,  10  CaL  265;  JferriM  ▼.  Judd,  14  Id.  72;  TiMettt  ▼. 
Jfafoore,  28  Id.  217.  In  ^ornoiti  v.  JSQl<ol^  2  Cash.  803,  it  is  died  to  the  point 
that  a  mortgage  can  only  bind  and  aflfoot  property  ftTJuting  and  oi^Mkble  ol 
being  identified  at  the  time  when  it  is  made,  and  whaterer  the  agreement  ol 
the  parties,  it  can  not  bind  property  afterwards  to  be  acquired  by  the  mort- 
gagor; in  MeOonndl  v.  Blood,  123  Mass.  60,  to  the  point  that  machines  are 
removable,  althongfa  fastened  to  a  building,  where  it  is  clear  that  the  purpose 
of  fastening  them  is  to  steady  them  for  use,  and  not  to  make  them  a  per- 
manent part  of  the  building;  in  Wair%89  v.  Nat,  Bank  qf  Oambridffe,  I2ii 
Id.  575,  to  the  point  that  trade  fixtures  become  annexed  to  real  estate,  but 
the  tenant  may  remove  them  during  his  term;  but  if  he  fails  to  do  so,  he  can 
not  afterwards  claim  them  against  the  owner  of  the  land;  in  Leonard  ▼• 
Stiekneyy  131  Id.  643,  to  the  point  that  articles  of  furniture  merely,  though 
fastened  to  the  walls  for  safety  or  convenience,  do  not  lose  their  character  as 
personal  chattels;  in  Saa^ord  t.  Pierce,  126  Id.  160,  to  the  point  that  fix- 
tures which  are  part  of  the  realty  pass  by  conveyance  as  parcel  of  the  land; 
in  PeUU  v.  Kellogg,  7  Cush.  460,  and  in  Oouldmg  v.  8weU,  18  Gray,  518,  to 
the  point  that  it  is  no  objection  to  a  mortgage  that  the  property  mortgaged  U 
described  generally;  and  in  ffardmg  v.  Oobum,  12  Mete  839,  to  the  point 
that  a  mortgage  holds  property,  although  no  schedule  thereof  has  been  an- 
nexed thereta 

FiXTUBis,  AS  BsrwEBN  MoBTOAOOB  AND  MoBixoAOEB:  See  note  to  Orai^ 
▼.  HoldMp,  17  Am.  Dec.  690;  Hunt  v.  MuOanphtf,  14  Id.  800,  note  803; 
CMe  V.  Ward,  7  Id.  228;  Iktiflor  v.  Townmnd,  5  Id.  107. 


Dewey  v*  Field. 

[4  Mroalv,  881.] 

BBoamoB  iob  Atxaohbd  Pbopebtt  is  Estopped  bt  his  Bikiiipt  from 
afterwards  setting  up  title  thereto  in  himself,  where,  at  the  tmie  of  the 
attachment,  he  gave  the  receipt  without  asserting  any  claim,  and  the  de- 
fendant in  the  attachment  then  had  other  property  which  the  officer 
oould  and  would  have  attached  had  the  receiptor  at  that  time  asserted 
his  claim  to  the  property. 

Assumpsit  on  a  receipt  for  attaohed  property  given  to  the 
sheriff  by  the  defendants.  The  faots  sufficiently  appear  from  the 
opinion. 

Porter,  for  the  defendant. 

WeUa,  for  the  plaintiff. 

By  Court,  Dewet,  J.  It  has  been  repeatedly  decided  by  this 
court,  that  it  is  competent  for  an  officer  against  whom  a  suit  is  in- 
stituted for  not  levying  an  execution  upon  property  attached  on 
mesne  process,  to  show  in  his  defense  that  the  property,  returned 
as  attached,  was  in  fact  the  property  of  a  third  person:  Derniy  v. 
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Waiardy  11  Pick.  619  [22  Am.  Deo.  889];  Canada  y.  Souihwick, 
16  Id.  556.  The  same  principle  has  been  extended  to  the  ease 
of  a  receiptor  of  property  thus  attached,  when  an  action  has 
been  instituted  upon  his  receipt,  for  the  benefit  of  the  attaching 
creditor:  Learned  y.  Bryard,  13  Mass.  224.  Questions  of  this 
nature  have  more  usually  arisen  in  cases  where  the  persons  giv- 
ing such  receipt  for  the  property,  accompanied  with  a  promise 
to  deliver  the  same  to  the  officer  on  demand,  have  not  them- 
selves claimed  any  interest  in  the  property,  but  have  rested  their 
defense  upon  showing  that  the  judgment  debtors  had  no  legal 
title  or  interest  in  the  goods  attached,  the  same  being  in  some 
third  person.  In  the  present  case,  the  party  giving  such  re- 
ceipt, places  his  defense  to  an  action  against  him  for  not  deliv- 
ering the  property,  agreeably  to  the  t^ms  of  the  receipt,  upon 
the  ground  that  at  the  time  of  the  making  of  the  attachment 
and  giving  the  receipt,  he  was  in  fact  the  legal  owner  of  the 
property  attached,  and  that  the  debtor  had  no  attachable  inter- 
est therein. 

The  defendant  contends  that  in  such  a  case,  under  the  decis- 
ions of  this  court,  the  receiptor,  after  making  a  formal  delivery 
of  the  property,  might  immediately  reclaim  it,  and  appropriate 
it  to  his  own  use,  or  if  he  omits  to  make  such  deliveiy  of  it, 
when  demanded,  he  is  only  liable  to  nominal  damages. 

In  the  case  of  Johns  v.  Church,  12  Pick.  557  [23  Am.  Dec. 
661],  cited  by  the  defendant's  counsel,  it  was  held  that  the  giv- 
ing of  such  receipt  did  not  preclude  the  receiptor  from  asserting 
his  titie  to  the  property,  as  owner  thereof,  and  reclaiming  the 
same,  by  a  suit  at  law,  after  he  had  made  a  formal  delivery  of  it 
to  the  officer  upon  his  demand  upon  the  receipt  given  to  him. 
But  it  appears  from  .the  facts  stated  in  that  case,  that  the  cred- 
itor, before  making  his  attachment,  had  notice  of  the  claim  of 
the  receiptor,  and  that  he  asserted  the  right  of  property  in  the 
articles  attached  to  be  in  himself  and  not  in  the  debtor. 

In  the  case  of  Bwrsley  v.  Hamilton,  15  Pick.  40  [25  Am.  Dec. 
423],  it  was  also  held,  in  an  action  against  a  receiptor  for  non- 
delivery of  the  articles  attached,  that  he  might  show  in  evidence 
that  he  was  the  real  owner  of  them  at  the  time  of  the  attachment, 
and  that  he  might  avail  himself  of  this  defense,  so  far  as  to  pre- 
clude the  plaintiff  from  recovering  anything  more  than  nominal 
damages.  It  does  not  appear,  in  that  case,  that  the  creditor  had 
lost  any  other  opportunity  of  acquiring  security  for  his  debt,  or 
had  otherwise  been  damnified  in  consequence  of  the  giving  of 
such  receipt  by  the  defendant. 
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These  cases  undoubtedly  establish  the  position  advanced  bj 
the  defendant's  counsel,  so  far  as  to  allow  the  receiptor  to  set  up 
a  right  of  property  in  himself  under  certain  circumstances.  They 
show  that  the  receiptor  of  property  attached  'is  not  in  all  cases 
estopped  to  assert  his  right  of  property  in  the  articles  attached, 
by  reason  of  having  executed  such  accountable  receipt  for  the 
same  to  the  officer.  But  there  is  a  broad  and  marked  distinction 
between  the  cases  above  cited  and  the  case  before  us.  There 
are  several  material  facts  found  in  the  present  case  which  are  not 
disclosed  in  either  of  those  cases:  1.  That  the  defendant,  at  the 
time  when  he  executed  the  receipt,  knew  all  the  facts  and  cir- 
cumstances relating  to  his  own  interest  in  the  property  attached; 
2.  That  the  defendant  made  no  disclosure  of  such  interest,  nor 
any  assertion  of  titie  to  the  property  in  himself;  3.  That  Brown, 
the  debtor,  was,  at  the  time  of  the  giving  of  the  receipt,  in 
possession  of  other  property  of  sufficient  value  to  secure  the 
debt,  which  property  might  and  would  have  been  attached  by 
the  officer,  if  the  defendant  had  asserted  his  titie  to  the  prop- 
erty described  in  the  receipt,  and  had  refused  to  give  such  re- 
ceipt to  the  officer.  These  facts  present  a  veiy  different  case 
from  that  of  a  party  offering  to  show  a  mistake  of  facts  under 
which  a  promise  was  made,  or  a  liability  assumed,  or  that  admis- 
sions made  were  in  fact  erroneous  and  untrue,  and  have  not 
been  prejudicial  to  the  party  now  relying  upon  them. 

Nor  does  the  case  turn  upon  the  question,  how  far  the  mere 
silence  of  a  x>arty  in  interest,  or  an  omission  to  assert  his  claim 
to  property  attadied,  he  being  present  and  having  knowledge  of 
the  attachment,  might  operate  to  discharge  any  lien  he  might 
have  on  such  property,  or  any  interest  therein.  The  present 
case  goes  much  farther,  and  connects  the  party  now  asserting 
titie  to  the  property,  directiy  with  the  attachment,  and  aiding 
in  apparentiy  rendering  it  effectual,  and  thus  inducing  the 
officer  to  rely  upon  it  as  adequate  security;  concealing,  in  the 
mean  time,  all  claim  of  property  in  himself  in  the  articles  thus 
attached  and  receipted  for.  This,  we  think,  he  could  not  properly 
do,  and  especially  when  the  other  party  has,  by  reason  of  such 
acts  of  the  owner,  been  induced  to  forego  making  an  attachment 
of  other  property  belonging  to  the  debtor,  which  would  have 
furnished  adequate  security  for  the  debt.  Under  such  circum- 
stances, the  giving  of  a  receipt  to  an  attaching  officer  should 
operate  in  the  nature  of  an  estoppel,  and  be  held  sufficient  to 
prevent  the  party  from  controverting  the  debtor's  titie  to  the 
property  mentioned  in  the  receipt. 
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There  are  zoany  cases  in  the  books,  illustrating  and  applying 
the  general  principles  bearing  upon  the  case  before  us.  I  will 
refer  to  one  in  which,  with  the  general  doctrine  stated  in  con- 
formity to  the  views  taken  in  the  defense,  there  are  also  distinctly 
stated  the  exceptions  and  limitations  upon  which  our  decision 
rests,  in  the  case  at  bar.  It  is  Heane  v.  Bogers,  9  Bam.  &  Cress. 
577.  In  the  opinion  of  the  court,  stated  by  Bayley ,  J. ,  it  is  said : 
**  There  is  no  doubt  that  the  express  admission  of  a  party  to  the 
suit,  or  admissions  implied  from  his  conduct,  are  evidence,  and 
strong  evidence  against  him;  but  we  think  he  is  at  liberty  to 
prove  that  such  admissions  were  mistaken  or  were  untrue,  and 
is  not  estopped  or  concluded  by  them,  unless  another  person  has 
been  induced  by  them  to  alter  his  condition;  in  such  a  case,  the 
pariy  is  estopped  from  disputing  their  truth  with  respect  to  that 
person  and  those  claiming  under  him,  and  that  transaction." 
The  principle  thus  stated  is,  we  think,  sound,  and  the  present 
case  falls  within  the  exception.  See  also  1  Saund.  PL  &  Ev.  44, 
46,  and  cases  there  cited. 

The  result  to  which  we  have  come  is,  that  the  instmotions  to 
the  jury  were  correct,  and  that  judgment  must  be  entered  upon 
the  verdict. 


Thb  PBiNdPAL  CASB  IB  dTSD  in  sapport  of  the  proposition,  that  when  a 
creditor,  who  knows  that  one  debtor  is  a  surety,  gives  him  notioe  that  the 
debtor  is  paid  by  the  principal,  and  snoh  debtor,  in  oonseqnenoe,  changes  his 
sitoation,  as  by  surrendering  secority  or  forbearing  to  obtain  seoority,  when 
he  mighty  or  otherwise  saffers  loss  by  it,  he  is  discharged,  and  that,  too,  al- 
though the  notioe  may  have  been  given  through  mistake  and  without  any 
fraudulent  design,  in  the  following  cases:  Fiieh  v.  Workman,  0  Mete.  517; 
PlaU  V.  Squire,  12  Id.  600;  Cairtwright  v.  Bote,  1  Allen,  616;  Audenried  v. 
BeUetey,  6  Id.  385;  Ladriek  v.  Briggs,  105  Mass.  610;  Blevm  v.  Freer,  10 
Gal.  176.  It  is  also  cited  in  Osgood  v.  NkhoU,  5  Gray,  420,  to  the  point  that 
an  auctioneer  sued  for  the  price  of  goods  intrusted  to  him  to  be  sold  can  not 
set  up  title  to  the  goods  in  himself,  where  he  made  no  claim  to  them  until 
called  npon  for  the  proceeds;  in  Burt  v.  Perkins,  9  Gray,  321,  to  the  point 
that  a  I  coeiptor  may  show,  in  an  action  on  the  receipt,  that  the  property  re- 
ceipted for  was  not  the  property  of  the  person  as  whose  it  was  attached;  in 
Lewis  V.  Webber,  116  Mass.  454,  to  the  point  that  to  constitute  an  estoppel, 
the  conduct  or  declaration  of  the  party  must  have  been  such  as  to  have  in- 
duced the  officer  to  alter  his  condition  or  forego  some  advantage;  in  Bacon  v. 
Daniels,  Id.  477,  to  the  point  that  wherever  a  receipt  shows  that  it  was  in- 
tended as  an  absolute  assurance  for  a  certain  amount  or  value  of  attachable 
propert}',  the  parties  are  never  allowed  to  defeat  its  purpose  by  proof  that 
the  debtor's  title  to  the  particular  property  mentioned  in  it  was  defective. 

Bbckiptob,  whbn  Estoffkd  bt  his  Bbokzpt:  See  Lathrop  v.  Cook,  31  Am. 
J>ec.  62,  note  64;  Morrison  v.  BlodgeU,  29  Id.  653;  Btarstey  v.  ffamOUm,  21 
Id.  423,  note  426,  where  the  subject  is  discussed. 
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Calhoun  v.  Gubti& 

[4  Xroalv,  418«] 

Cbo^  Obowhto  ok  "Purtaxty  of  Each  Co-tknant,  at  Txkb  of  Paxii- 
noK,  beoomas  thereafter  the  property  of  each  in  MTeralty. 

Tbispass  for  taking  a  quantil^  of  xye.  The  parties  submitted 
the  following  case:  The  land  on  which  the  rye  in  question  grew 
was,  at  the  time  it  was  sown,  the  joint  property  of  the  defend- 
ant and  ten  others.  The  defendant  sowed  the  xye  without  eithet 
leave  or  objection  from  his  co-tenants.  The  land  was  parti- 
tioned while  the  crop  was  growing.  The  plaintiff  purchased 
from  one  of  the  co-tenants  his  part  of  the  growing  crop.  The 
defendant  took  and  carried  it  away  from  him,  and  oonverted  it 
to  h]3  own  use.  It  was  agreed  that  the  plaintiff  should  have 
judgment,  if  he  could  recoyer  on  these  facts. 

ByingtoUy  for  the  plaintiff. 

Sumner y  for  the  defendant. 

By  Court,  Shaw,  0.  J.  It  might  well  be  contended,  that  after 
the  plaintiff  had  taken  one  half  of  the  xye  and  placed  it  in  his 
own  bam,  under  a  claim  of  right,  he  had  at  least  a  lawful  posses- 
sion which  the  defendant  could  not  invade;  that  the  taking  was 
therefore  unlawful,  and  tiiat  trespass  de  bonis  osporiaiiB  would 
lie.  But  upon  another  ground,  the  court  are  of  opinion  that 
the  action  well  lies. 

The  defendant,  as  tenant  in  common,  had  a  lawful  right  to 
enter  upon  the  land  and  to  improve  it;  and  such  improvemeiit 
would  necessarily  be  exclusive,  unless  some  co-tenant  had 
chosen  to  occupy  with  him,  or  claim  partition:  Sargent  v.  Par' 
«07W,  12  Mass.  149.  If  therefore  the  other  co-tenants  had  ac- 
quiesced in  his  separate  occupation,  until  the  crop  of  xye  had 
been  gathered,  we  entertain  no  doubt  that  the  rye  would  have 
been  his,  and  without  liability  to  account.  But  the  co-tenants 
may  interrupt  such  exclusive  occupation  by  one  tenant  in  com- 
mon, either  by  occupying  with  him,  or  by  having  partition.  A 
right  of  partition  is  one  of  the  incidents  of  an  estate  in  common. 

A  growing  crop  is  part  of  the  freehold;  and  the  general  rule 
is,  that  the  right  to  a  growing  crop  follows  the  right  of 
soil,  unless  in  special  cases,  where  by  contract,  or  custom,  or 
by  special  rules  of  law,  one  person  can  claim  an  interest  in  the 
soil  of  another:  Chandler  v.  Thur^on,  10  Pick.  210;  1  U.  S. 
Dig.,  Crops  and  Emblements.  When,  therefore,  partition  is 
made,  that  which  was  before  common  becomes  several — ^as  well 
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the  incidents,  as  the  soil  itself;  and  the  crop  growing  on  the 
pttrpartj  of  each,  becomes  the  property  of  each,  in  severalty. 
The  defendant  brings  himself  within  no  exception.  He  made 
no  contract,  express  or  implied,  with  his  co-tenants,  either  to 
cultivate  the  land  for  his  own  benefit,  or  to  purchase  the  crop, 
or  otherwise.  He  entered  upon  and  improved  the  land  solely  on 
his  own  right  as  tenant  in  common.  He  could  not  claim  emble- 
ments; for  he  was  not  tenant  for  life,  nor  at  wUl.  EUs  case  is 
not  within  the  equitable  principle  on  which  emblements  are  al- 
lowed by  law  to  an  outgoing  tenant,  because,  when  he  sowed 
the  lye,  he  knew  that  the  land  was  at  any  time  subject  to  parti- 
tion, on  the  application  of  his  co-tenants,  or  any  of  them;  and 
of  course  might  be  divided  and  assigned  to  another  co-tenant, 
in  severalty,  before  the  crop  could  come  to  maturity. 

So  far  as  the  defendant  had  any  equitable  claim  for  service 
in  cultivating  the  land  for  others'  benefit — ^which,  however,  can 
not  afiEect  the  question  of  ownership  of  the  grain  raised — ^the  de- 
fendant obtained  it,  by  being  allowed  to  take  half  the  xye,  with- 
out objection. 

Judgment  for  the  plaintiff. 

Thx  fbingxpal  cask  is  citbd  in  Broum  v.  Wellington,  106  Mass.  820,  to 
the  point  that  one  who  buys  standing  grass  from  a  tenant  in  common  of  the 
land  in  the  occupation  thereof,  can  not  avoid  paying  the  full  price  agreed,  on 
the  ground  that  the  co-tenant  has  forbidden  the  payment. 


ClafTjTn  v.  Gabpenteb. 

[4  MXTOAU,  680.] 

CdHTBAOT  TOB  Sale  OF  STANDING  TIMBER,  to  be  cut  and  severed  from  the 
freehold  by  the  vendee,  does  not  convey  to  him  any  interest  in  the  land, 
within  the  meaning  of  the  statute  of  frauds,  but  is  to  be  construed  merely 
as  passing  an  interest  in  the  trees  when  they  are  so  severed. 

MoBTGAOB  OF  Gbowino  TIMBER,  made  by  a  purchaser  thereof^  is  a  mort- 
gage of  personal  property,  to  take  effect  when  it  is  severed  from  the 
freehold. 

Tbovxb  for  timber.    The  opinion  states  the  case. 

Waahbum,  for  the  plaintiffs. 

C.  AUen^  for  the  defendant. 

By  Court,  Wildb,  J.  This  case  comes  before  ns  on  exceptions 
to  the  instmctions  of  the  court  of  common  pleas  to  the  jury ,  as  to 
the  construction  and  legal  effect  of  a  mortgage  deed  from  one  Mo- 
Davit,  from  which  the  plaintiffs  claim  title  to  the  property  sued 
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for.  By  the  report  of  the  case,  it  appears  that  on  the  first  of  Sep- 
tember, 1840,  the  plaintiff  sold  to  the  said  McDavit  a  quantity 
of  wood  and  timber  then  on  their  land,  part  of  which  was  then 
cut  and  lying  on  their  land,  and  part  was  uncut  and  standing  on 
the  said  land.  And  on  the  same  day  the  said  McDavit  gave  a 
mortgage  deed  to  the  plaintiffs  of  all  said  wood  and  timber,  cut 
and  imcut. 

On  these  facts,  the  jury  were  instructed  that  the  timber,  which 
was  uncut  at  the  time  of  making  said  mortgage,  was  real  estate, 
and  that  it  was  incumbent  on  the  plaintiffs,  in  order  to  entitle 
them  to  a  yerdict,  to  prove  that  the  timber  sued  for  in  this  ac- 
tion had  been  cut  and  severed  from  the  freehold,  at  the  time 
when  said  mortgage  was  given.  To  these  instructions  the 
plaintiffs'  counsel  excepts,  and  he  contends  that  the  said  mort- 
gage was  a  contract  for  the  sale  of  wood  and  timber,  and  not  for 
the  sale  of  lands,  or  any  interest  therein.  That  such  a  sale  was 
intended  by  the  contracting  parties  we  can  not  doubt;  and  the 
question  is,  whether  by  the  principles  of  law  the  intention  of  the 
parties  can  be  effectuated. 

In  a  leading  case  on  this  point,  1  Ld.  Baym.  182,*  it  was  re- 
ported by  Treby,  0.  J.,  to  the  other  justices,  that  it  was  decided 
by  him  at  nisi  priiis,  that  the  sale  of  timber  growing  on  land 
might  be  by  parol,  and  was  not,  by  the  statute  of  frauds,  re* 
quired  to  be  in  writing;  and  to  the  correctness  of  this  decision 
Powell,  J.,  agreed.  This  decision  is  cited  as  an  authorify  in 
Bull.  N.  P.  282,  and  by  Holroyd,  J.,  in  Mntufidd  v.  WadOey,  8 
Bam.  ft  Cress.  864. 

In  Scorell  v.  BoxaU^  1  You.  &  Jer.  899,  Hullock,  B.,  remarked, 
tbat  he  never  before  heard  the  dictum  in  Ld.  Baym.  182,  cited 
as  an  authorily,  and  the  only  claim  which  it  had,  in  his  opinion, 
to  that  distinction,  was  the  allusion  to  it  by  Mr.  Justice  Hol- 
royd, in  Mdyfield  v.  Waddey.  But  this  remark  of  the  learned 
buron  was  not  called  for  in  the  decision  of  that  case,  which  de- 
pended on  a  different  principle.  The  question  there  was, 
whether  the  plaintiff,  who  had  purchased,  by  parol,  the  under- 
wood then  standing,  to  be  cut  by  him,  had  such  a  possession  as 
would  enable  him  to  maintain  trespass  against  the  defendants 
for  cutting  and  carrying  it  away.  And  it  was  rightly  decided 
that  he  had  not.  The  parol  contract  in  that  case  was  an  execu- 
tory contract  of  sale,  to  be  completed  by  the  plaintiff's  severing 
the  underwood  from  the  freehold.  Until  it  was  thus  severed,  it 
remained  the  prox>erty  of  the  owner  of  the  soil.     If  the  plaintiff 

X.  Anonymtua. 
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had  out  the  underwood,  and  the  defendants  had  taken  it  away, 
there  can  be  no  doubt,  we  think,  that  the  action  might  have 
been  well  maintained. 

A  contract  for  the  sale  of  standing  wood  or  timber,  to  be  cut 
and  severed  from  the  freehold  bjthe  yendee,  does  not  convey  to 
him  any  interest  in  the  land,  within  the  meaning  of  the  first 
section  of  the  statute  of  frauds:  B.  S.,  c.  74.  Such  a  contract 
is  to  be  construed  as  passing  an  interest  in  the  trees,  when 
they  are  severed  from  the  freehold,  and  not  any  interest  in  the 
land.  So  it  was  decided  in  Smith  v.  Surman,  9  Bam.  &.  Cress. 
561;  Bofslwick  v.  Leachy  3  Day,  484;  Erskine  v.  Flummer,  7 
Oreenl.  447  [22  Am.  Dec.  216];  Whiimargh  v.  Walker,  1  Mete 
813.  The  same  principle  is  laid  down  in  many  other  cases  re- 
ferred to  in  Chit.  Con.,  5th  Am.  ed.,  300-^02,  and  in  Qreenl.  on 
Ev.,  sec.  271,  and  note.  A  license  to  enter  on  the  land  of  an- 
other, and  do  a  particular  act  or  a  series  of  acts,  may  be  valid, 
though  not  granted  by  deed  or  in  writing.  Such  a  license  does 
not  transfer  any  interest  in  the  land,  although  when  granted  for 
a  valuable  consideration,  and  acted  upon,  it  can  not  be  counter* 
manded:  Ibyler  v.  Waters^  7  Taunt.  374;  Liggins  v.  Inge,  7  Bing. 
682;  Mumfard  v.  Whitney,  15  Wend.  380  [30  Am.  Dec.  60]; 
WhUmiOrai  v.  Walker,  1  Meto.  313;  Woodbury  y.  Parshley,  7  N.  H. 
287[26Am.  Dec.  739]. 

We  are  therefore  of  opinion  that  the  mortgage  from  McDavit 
to  the  plaintiffs  was  a  mortgage  of  personal  propeify,  to  take 
etteci  as  such,  when  the  wood  and  timber  should  be  severed 
from  the  freehold.  Such  was  manifestly  the  intention  of  the 
parties,  and  we  think  the  contniot  is  not  void  or  voidable,  as 
passing  an  interest  in  the  land  on  which  the  trees  were  standing. 

There  is  also  another  ground,*on  which  we  think  this  action 
may  be  maintained.  If  the  mortgage  from  McDavit  to  the 
plaintiffs  was  void  or  voidable  by  the  statute  of  frauds,  so  was 
the  sale  from  the  plaintiffs  to  him;  and  McDavit  obtained 
thereby  no  titie  to  the  land,  and  the  trees  were  the  property  of 
the  plaintiffs,  both  before  and  after  they  were  severed  from  the 
freehold.  So  that,  lUraque  via,  the  plaintiffs  may  maintain  their 
action. 

New  trial  granted. 

ated  in  NMeUm  v.  8lbe»,  8  Mete.  35,  and  in  Poor  v.  Oahman,  lOi  Maas. 
816,  to  the  point  that  an  agreement  by  the  owner  of  land,  that  another  may 
oat  down  trees  on  the  land,  and  peel  them  and  take  the  bark  to  hia  own  use, 
is  not  within  the  statute  of  frauds;  in  Steams  v.  Waahbunij  7  Gray,  188,  that 
grass  until  seTered  from  the  land  ia  ntt  personalty,  but  part  of  the  realty;  in 
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DougloM  ▼.  Shumwap,  13  Id.  602,  in  Drake  v.  WdU,  11  AUen,  143,  and  in 
White  V.  Foster,  102  Mass.  378,  that  a  contract  for  the  sale  of  standing  wood 
is  oonstmed  as  passing  only  an  interest  in  the  trees  after  they  are  seyered, 
and  then  they  pass  as  personal  property;  in  DriecoU  y.MarehaU,  15  Gray,  64, 
and  in  BiU  v.  CtUiing,  107  Mass.  697,  that  an  oral  license  to  enter  and  take 
Away  wood,  under  an  agreement  for  its  sale,  while  growing  on  the  land,  is 
Talid;  and  in  Parsone  t.  SmUh,  6  Allen,  680,  that  a  oontract  for  the  sale  of 
growing  trees,  to  be  severed  from  the  land  by  the  person  to  whom  they  hayo 
been  sold,  does  not  oonvey  any  interest  in  the  land. 

Salb  of  OBOWiNa  Timbkr:  See  McCoy  v.  Herbert,  33  Am.  Dea  256;  Put- 
mey  v.  Day,  25  Id.  470,  note  472;  JSnkhie  ▼.  Plummer,  22  Id.  216,  note  218. 


MeLYIN  V.   P&OPBIEIOBS    OF    LoOEB  AND    GaNALS 

ON  Mebbqiage  Rcveb. 

[5  HnxuLV,  10.] 

Dbsoriftioii  in  Dbxd  should  be  Oonstbued  host  Fayo&ablt  to  tha 
grantee  where  there  are  two  inconsistent  deacriptions  and  it  ia  donbtfn) 
which  should  controL 

MoKB  Certain  of  Two  Inconsistent  Descbiftions  in  a  deed  should  pre- 
vail, even  though  it  be  less  favorable  to  the  grantee. 

Ikoonsistent  Pabtioulabs  in  Description  in  Deed  should  be  Rbjectid 
where  the  description  is  sufficiently  certain  to  ascertain  the  estate  in* 
tended  to  pass. 

Oenkbal  Descbiption  in  Deed  will  be  Gontbolled  and  restrained  io 
its  operation  by  one  more  particular. 

Descbiption  of  Premises  as  the  Same  on  which  Gbantbe  *'  now  Lives,  " 
in  a  conveyance,  with  a  reference  to  another  deed  for  a  further  descrip- 
tion, will  pass  all  the  land  occupied  by  the  grantee,  though  it  include 
more  than  the  deed  referred  to,  where  it  appears  that  the  grantee  entered 
and  occupied  the  land  under  and  according  to  a  previous  lease  from  the 
grantor  describing  it  by  metes  and  bounds. 

Several  Successive  Possessions  can  not  be  "Tacked"  to  make  a  con- 
tinuous adverse  possession  where  there  is  no  privity  of  estate  or  connec- 
tion of  title  between  the  parties  successively  entering  on  the  land. 

Possession  is  Continuous  where  Disseisob  Leases  the  premises  to  an- 
other who  enters  and  remains  in  possession  after  the  disseisor's  death,  as 
tenant  at  will  or  sufferance,  and  afterwards  takes  conveyances  from  dis- 
seisor's heirs,  and  if  such  possession  endure  a  sufficient  length  of  time 
the  owner's  right  of  entry  is  barred. 

DEMAin>ANT  IS  Estopped  fbom  Insistino  that  Tenant  Entered  bt 
Mistake  as  to  the  boundaries  of  his  deed,  and  that  his  entry  constituted 
no  disseisin  where  such  demandant  has  already  admitted  that  thirty 
yean'  adverse  possession  have  been  proved. 

Bntbt  under  Hostile  Title,  though  such  Title  m  Von>,  ia  a  *<«— *rf«t*i. 

Tenant  haying  Relied  on  Deed  is  not  Estopped  to  Claim  inr  Dusbisoi 
and  adverse  possession  whece  it  turns  out  that  the  deed  does  not  oonvej 
the  land. 
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JuDOioiiT  IB  HOT  O0NOLIT8IVB  AS  TO  EzTBNT  OF  Lavb  rocoTered,  nnlen  tht 
lAiid  is  deaoribed  in  the  writ  or  judgment  with  great  certainty. 

Wme^  BiOBT  of  Entry  is  hot  BARnmo  by  Judomxnt  aoaikbt  Husband 
for  the  recovery  of  pnwinwion  of  her  land,  and  a  writ  of  hab,  fa.  thereoUt 
hnt  she  may  make  a  formal  entry,  though  he  ooald  not,  to  prevent  the 
bar  of  the  statute  of  limitations. 

FncB  Oovxbt's  Bight  of  Entry  is  Barrtbd  by  statute  in  Massachusetts, 
unless  she  enters  within  thirty  years  from  the  time  her  right  aocmes. 

Weft  of  entry.  The  demandant  was  one  of  the  children  and 
heirs  of  Benjamin  Melyin  and  Joanna,  his  wife.  The  premises 
were  devised  to  the  said  Joanna  and  her  sister,  Bebecca,  by  their 
father,  who  died  seised  in  1771.  Bebeoca  intermarried  with 
Jacob  Kittridge,  both  now  deceased,  leaving  a  number  of  chil- 
dren. All  the  children,  both  of  Joanna  and  of  Bebecca,  exe- 
cuted conyeyances  or  releases  to  the  demandant  in  1839.  The 
tenants  claimed  under  the  heirs  of  Jacob  Eittridge.  They  pro- 
duced a  conyeyance  from  Jacob  Eittridge  and  wife  to  Benjamin 
Melyin,  dated  in  1782,  which  was  admitted  to  coyer  the  land,  and 
a  mortgage  from  Melyin  and  wife  to  Eittridge,  executed  on  the 
same  day,  which  they  claimed  included  the  land;  but  this  was 
denied,  and  the  juiy  found  that  the  description  did  not  coyer 
the  premises.  They  further  produced  sundry  conyeyances  from 
all  the  heirs  of  Jacob  Eittridge  to  one  Moses  Oheeyer,  which 
they  claimed  included  the  premises,  and  also  a  regular  chain 
of  conyeyances  from  Cheeyer  to  the  tenants.  The  other  facts* 
so  far  as  material,  and  the  points  relied  on  by  the  respectiye  par- 
ties, sufficiently  appear  from  the  opinion. 

Oreenleafand  O.  Parker^  for  the  demandant. 

8.  Hoar  and  Eobinson,  for  the  tenants. 

By  Court,  Wilde,  J.  This  is  a  writ  of  entry,  wherein  the 
demandant  demands  possession  of  a  parcel  of  land  in  the  city 
of  Lowell,  of  great  yalue,  and  consequently  the  decision  of  the 
case  is  of  great  importance  to  the  parties;  and  the  questions  to 
be  decided,  or  some  of  them,  are  not  free  from  doubts  and 
difficulties,  which  we  have  found  on  examination  somewhat 
perplexing;  as  to  which,  however,  on  reflection,  taking  into 
consideration  all  the  facts  and  circumstances  of  the  case  and 
the  authorities  cited,  we  have  come  to  a  conclusion  which  we 
deem  correct  and  satisfactory. 

Much  evidence  was  introduced  at  the  trial,  as  to  boundaries 
and  other  matters;  and  several  questions  of  law  and  fact  were 
raised,  only  one  of  which,  however,  was  submitted  to  the  jury. 
The  title  of  the  tenants  was  derived  from  Dr.  Jacob  Eittridge^ 
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who  derived  his  title  bj  a  mortgage  deed  to  him  from  Benjamin 
Melvin,  the  father  of  the  demandant;  and  the  question,  whether 
this  mortgage  deed  included  the  demanded  premises,  wds  left 
to  the  jury,  who  found  that  it  did  not.  Another  important 
question  was,  whether  the  tenants  had  made  out  a  good  title  fay 
disseisin;  and  this  question,  bj  the  consent  of  parties,  was  re- 
served for  the  determination  of  the  court — the  demandant  ad- 
mitting that  there  was  proof  of  an  adverse  possession  in  the 
tenants,  and  those  from  whom  they  claim  title,  for  more  than 
thirty  years  before  the  institution  of  this  action;  but  they 
denied  that  these  adverse  possessions  were  so  connected  by  the 
tenants'  title  deeds,  as  to  constitute  a  continuous  disseisin;  and 
this  is  one  of  the  principal  questions  submitted  to  the  consider- 
ation of  the  court,  upon  the  legal  construction  of  those  deeds.  It 
was  further  agreed,  that  if,  upon  all  the  evidence  and  all  the 
inferences  that  a  jury  might  properly  draw  from  the  facts 
proved,  the  court  should  be  of  opinion  that  it  was  competent  for 
the  jury  to  have  found  a  verdict  for  the  tenants,  on  the  ground 
of  adverse  possession  and  disseisin,  then  the  demandant  was  to 
become  nonsuit.  This  agreement  secures  to  the  tenants,  sub- 
stantially, the  benefit  of  a  verdict  in  their  favor  on  this  ground 
of  defense.  But  we  do  not  think  much  depends  on  the  form  of 
the  agreement;  as  the  questions  of  law  are  to  be  principally,  if 
not  wholly,  decided  upon  facts  respecting  which  there  is  no 
dispute. 

The  descriptions  in  the  several  deeds  are  nearly  similar,  and 
we  do  not  consider  the  variance  in  the  language  of  them  as 
material  in  the  decision  of  the  question  of  their  construction. 
Some  of  them  are  deeds  of  release  and  quitclaim,  and  others 
contain  the  usual  covenants  of  seisin  and  general  warranty. 
This  difference  also  we  do  not  consider  of  much  importance. 
The  question  depends  mainly  on  the  description  of  the  granted 
or  released  premises.  The  land,  as  conveyed  in  the  deeds  from 
the  heirs  of  Dr.  Kittridge  to  Moses  Cheever,  is  described  as 
follows:  A  certain  share  of  ''  about  one  hundred  acres  of  land, 
be  the  same  more  or  less,  with  the  buildings  thereon  standing, 
situate  in  the  town  of  Chelmsford,  in  the  county  of  Middlesex, 
being  the  same  estate  on  which  the  said  Moses  Cheever  now 
lives,  and  which  was  conveyed  by  Benjamin  Melvin  and  Joanna 
Melvin  to  Dr.  Jacob  Kittridge,  by  deed  dated  the  tweniy-fiftL 
day  of  April,  1782."  In  some  of  the  deeds,  the  expression  is, 
**  the  estate  called  the  Cheever  farm.*'  In  others,  it  is  described 
as  ''  a  tract  of  land  on  which  the  said  Moses  Cheever  now 
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liTes/*  And  in  all,  the  deed  of  Melvin  to  Eittridge  is  referred 
to  as  a  further  description  of  the  premises  intended  to  be  con«' 
veyed. 

When  these  conveyances  to  Cheever  were  made,  he  was  in  the- 
open  and  exclusive  possession  of  the  demanded  premises;  sa 
that,  according  to  the  verdict  of  the  jury,  the  two  descriptions^ 
do  not  agree.     And  the  question  is,  which  of  them  is  to  be  con-^* 
flidered,  according  to  the  rules  of  law,  as  the  true  descriptioni^. 
hy  which  we  are  to  ascertain  the  estate  intended  to  be  convejedi. 
One  of  the  rules  of  construction,  which  has  some  bearing  oim 
the  present  question,  is,  that  where  there  is  a  doubt  as  to  the' 
construction  of  a  deed  poll,  it  shall  be  taken  most  favorably  for 
the  grantee.    If,  therefore,  there  be  two  descriptions  of  the 
land  conveyed,  which  do  not  coincide,  the  grantee  is  entitled  tot 
hold  by  that  which  will  be  most  beneficial  to  him.    It  mu8t»,. 
however,  be  a  case  of  real  doubt;  for  if  one  of  the  descriptiona  ' 
be  more  certain  than  the  other,  the  more  certain  description 
must  govern,  although  the  construction  may  be  less  favorable  ^ 
to  the  grantee.    For  it  is  another  well-known  rule  in  the  con- 
Btruction  of  deeds  and  other  instruments,  that  if  some  of  iSm  ^ 
particulars  of  the  description  of   the  estate  conveyed  do  not  * 
agree,  those  which  are  uncertain,  and  liable  to  errors  and  mis^- 
takes,  must  be  governed  by  those  which  are  more  certain;: 
Thus  the  boundaries  of  lands  by  known  monuments  are  al* 
ways  to  control  the  description  by  courses  and.  distances;  and 
80  courses  and  distances  will  control  the  quantity  of  land 
expressed.    Another  rule  of  construction  is,  that  if  the  descrip- 
tion be  sufficient  to  ascertain  the  estate  intended  to  be  con- 
veyed, it  will  pass,  although  some  particular  circumstance  b» 
added  inconsistent  with  the  description.    But  if  the  description* 
be  general,  and  a  more  particular  description  be  added,  it  wilt 
operate  by  way  of  restriction:  5  East,  51;^  4  Mass.  205.'    By 
the  application  of  these  well-established  rules  to  the  present 
case,  we  think  we  may  ascertain,  with  reasonable  certainty,  the 
estate  intended  to  be  conveyed  by  the  deeds  to  Cheever. 

Several  of  the  cases  cited  by  the  counsel  seem  to  be  directly 
in  point,  but  they  are  not  aU  easily  to  be  reconciled.  I  will  first 
refer  to  those  cases  which  seem  to  support  the  construction  con* 
tended  for  by  the  counsel  for  the  tenants.  In  Worihington  t^ 
Sylyer,  4  Mass.  196,  the  words  of  description  are  ''  all  that  my 
farm  of  land  in  said  Washington,  on  which  I  now  dwell,  being 
lot  number  17  in  the  first  division."    The  land  demanded  in  that 
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aotion  was  not  included  in  lot  number  17,  yet  the  court  held 
that  it  passed — ^the  first  description  being  sufficient  to  ascertain 
the  estate  intended  to  be  conyeyed — and  that  the  additional  de- 
scription, being  inconsistent  with  the  former,  was  to  be  rejected; 
because,  if  it  were  to  be  considered  as  an  essential  part  of  the 
description,  the  deed  would  be  void  for  repugnancy.  In  Cate 
Y.  Thayer,  3  Greenl.  71,  the  question  was  as  to  one  of  the  lines 
of  the  town  of  Dresden,  which  was  described  as  a  course  **  north 
north-east  including  the  whole  of  Gturdiner's  farm;"  and  the 
court  held  that  the  whole  farm  was  included,  although  inter- 
sected by  a  line  running  north  north-east;  becaUse  the  farm  was 
to  be  considered  as  a  monument.  In  Keith  v.  Beynolda,  3  Id. 
893,  the  description  was,  "  a  certain  tract  of  land  or  farm,  in 
Winslow,  included  in  the  tract  which  was  granted  to  Ez.  Pat- 
tee,"  and  afterwards  there  was  added  a  particular  description  by 
courses  and  distances  which  did  not  include  the  whole  farm.  It 
was  contended  that  the  particular  description  should  preTail,  in 
preference  to  the  other  which  was  more  general  and  uncertain; 
but  it  was  decided  that  the  first  description  was  certain  enough, 
and  that  it  was  to  be  adopted  rather  than  the  description  by 
courses  and  distances,  which  was  more  liable  to  errors  and  mis- 
takes. In  Lodge  t.  Lee,  6  Cranch,  237,  the  description  was, ''  aU 
that  tract  or  upper  island  of  land,  called  Eden;"  and  then  it 
was  added,  ''  beginning  at  a  maple-tree,"  and  describing  th« 
land  conyeyed,  by  boimds,  courses,  and  distances;  but  so  as  not 
to  include  all  the  island.  The  court  held  that  the  whole  island 
passed.  In  Jackson  v.  Barringer,  15  Johns.  471,  the  grant  was, 
**  the  farm  on  which  J.  J.  D.  now  lives,"  which  was  bounded  on 
three  sides,  and  ''  to  contain  eighty  acres  in  one  piece."  The 
farm  contained  one  hundred  and  forty-nine  acres;  and  the  de- 
cision was,  that  the  whole  farm  passed.  In  Swyft  v.  Eyres,  Cro. 
Car.  546,  the  land  conveyed  was  described  as ''all  that  the 
grantors'  glebe  lands  lying  in  Chesterton,  viz.,  seventy-eight 
acres  of  land,  with  all  profits,  tithes,  etc. ;"  and  then  were  added 
the  words,  "  all  which  lately  were  in  the  ferm  or  occupation 
of  Margaret  Peto."  It  was  found  that  tithes  of  these  glebe  lands 
never  were  in  the  tenure  of  Margaret  Peto,  though  other  lands 
and  tithes  were.  But  it  was  held,  notwithstanding,  that  the 
lands  and  tithes,  first  described,  passed.  In  EHol  v.  Thatcher, 
2  Mete.  44,  note,  the  land  conveyed  was  thus  described:  ''  All 
my  real  property  or  homestead,  so  called,  lying  and  being  in 
Dartmouth,  together  with  about  thirty  acres  of  land,  let  the 
same  be  more  or  less,  etc. ;  for  more  particular  boundaries,  ref« 
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erence  may  be  had  to  a  deed,  given  by  Clark  Bicketson  to  David 
Thatcher,  of  the  above-mentioned  premises."  It  appeared  that 
the  grantor  was  seised  only  of  a  part  of  the  land  which  he  bought 
of  Bicketson,  but  he  had  bought  some  land  adjoining  thereto, 
being  in  tha  whole  about  thirty  acres.  And  it  was  decided 
that  the  whole  passed;  it  being  held  that  the  word  ''  homestead" 
was  a  sufficiently  certain  description,  and  that  the  grant  ought 
not  to  be  limited  and  restrained  by  the  subsequent  reference  to 
Bicketson's  deed;  it  being  a  well-known  rule  of  construction  of 
deeds,  that  a  precedent  particular  description  shall  not  be  im- 
paired by  a  subsequent  general  description  or  reference;  and 
that  deeds  are  to  be  construed  according  to  the  intention  of  the 
parties;  and  that  if  there  be  any  doubt  or  repugnancy  in  the 
words,  such  construction  is  to  be  made  as  is  most  str9ng  against 
the  grantor,  because  he  is  presumed  to  have  had  a  valuable  oon- 
nderation  for  what  he  parted  with.  These  cases  certainly  are 
stzongly  in  favor  of  the  construction  of  the  deeds  in  question, 
which  is  contended  for  by  the  tenants'  counsel. 

But  in  the  case  of  Barnard  v.  Martin^  5  N.  H.  536,  and  in 
Woodman  v.  Lane,  7  Id.  241,  a  different  rule  of  construction  was 
adopted.  In  the  former  case,  the  grant  was  *'  my  homestead 
farm,  it  being  the  same  land  conveyed  to  me  and  J.  M.  by  0.  B. ," 
which  did  not  in  fact  include  the  whole  homestead  farm;  and  it 
was  decided  that  the  former  description  was  controlled  by  the 
latter.  In  the  other  case  the  grant  was,  "  my  homestead  farm, 
and  is  the  same  land  which  was  conveyed  to  me  by  the  deeds  of  " 
(several  persons  named), ''  for  a  more  particular  description  ref- 
erence may  be  had  to  said  deeds;"  and  the  same  decision  was 
had  as  in  the  former  case:  See  8  East,  103;'  Plowd.  191.' 

The  weight  of  authoriiy,  however,  is,  we  think,  clearly  in  favor 
of  the  former  decisions.  In  the  present  case,  if  the  land  had 
been  conveyed  by  reference  to  known  monuments  and  boundaries, 
it  would  be  clear  that  the  subsequent  reference  to  the  mortgage 
deed  would  not  operate  by  way  of  restriction;  and  we  think  there 
is  no  good  reason  why  the  description  in  these  deeds — the  boun- 
daries of  the  farm  conveyed  being  certain,  and  undoubtedly  well 
known  to  the  parties — should  not  be  held  equally  conclusive. 
There  are  also  several  extraneous  circumstances  which  favor  this 
construction.  In  1793,  Eittridge  made  a  lease  of  the  premises 
to  Melvin,  in  which  they  were  particularly  described  by  metea 
and  bounds;  and  the  presumption  is,  that  a  survey  had  been 
taken  after  the  mortgage  deed  had  been  given;  for  the  descrip- 
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tion  of  the  premises  in  that  deed  is  yery  general  and  loose.  Thifl 
lease,  taken  in  connection  with  the  subsequent  leases  to  Cheever^ 
must  be  construed  so  as  to  include  the  demanded  premises. 
The  description  is  similar,  except  that  the  lease  to  Cheever,  in 
1803,  bounds  the  premises  on  Tyler.  There  is  in  this  lease  also 
41  mistake  in  the  length  of  one  of  the  lines;  but  taking  the  de- 
scription altogether,  it  is  sufficiently  clear,  and  the  mistake  in 
the  line  is  obvious  from  the  monuments  and  abuttals  referred  to 
in  the  subsequent  part  of  the  description.  Then  it  appears  that 
After  Melvin's  lease  had  expired,  he  was  sued  by  Eittridge,  who 
veooTered  judgment  against  him  for  possession  in  1796,  and  im« 
mediately  took  possession  and  leased  the  premises  to  Cheeyer 
4Uid  Thissell;  and  that  Cheever  built  a  fence  on  the  l^ler  line, 
-snd  occupied  up  to  that  line.  The  description  of  the  premises, 
in  Eittridge's  writ,  may  not  be  sufficiently  certain  to  be  conclu- 
sive against  Melvin;  but  there  can  be  no  doubt  that  the  partieB 
^ell  understood  what  land  was  sued  for  in  that  writ.  These 
facts  raise  a  strong  presumption  that  the  mortgaged  premises 
^ere  located  by  the  parties  according  to  the  tenants'  claim. 
Melvin  acquiesced,  never  making  any  claim  until  his  death  in 
1830.  And  in  the  mean  time  he  conveyed  his  lands  to  Tyler  and 
-others  up  to  the  line  to  which  the  tenants  now  claim.  These 
^circiunstances  must  have  been  well  known  to  the  heirs  of  Dr. 
'Kittridge,  when  they  conveyed  to  Cheever;  an4  if  so,  they  oer* 
tainly  ought  to  have  a  controlling  influence  in  ascertaining  the 
intention  of  the  parties  to  those  conveyances. 

And  the  strong  presumption  is,  that  the  heirs  intended  to  con- 
^▼ey  and  relinquish  all  their  right  and  title  to  the  Cheever  farm, 
bowever  it  might  have  been  acquired.  No  other  reasonable  in- 
ference can  be  made  from  the  language  of  the  deeds  and  the 
•facts  proved.  And  this  presumption  is  much  strengthened  by 
the  conduct  of  the  parties  since  the  conveyance.  The  long 
4U5quiescence  of  the  heirs  in  the  possession  of  Cheever,  and  those 
^  whom  he  conveyed  the  premises,  taking  into  consideration 
4heir  greatly  increased  value,  is  a  strong  circumstance  to  show 
tliat  ttie  parties  supposed  that  the  whole  farm  had  been  con- 
-veyed.  Upon  the  whole,  therefore,  we  can  have  no  doubt  as  to 
'the  intention  of  the  parties;  and  we  think  there  is  no  technical 
•rule  of  law,  as  to  the  construction  of  deeds,  that  should  deprive 
the  grantee  of  any  part  of  the  land  intended  to  be  conveyed,  and 
for  which,  it  must  be  presumed,  he  paid  a  valuable  consideration. 
We  have  no  doubt  that  the  parties  believed,  and  had  good  rea- 
4Mn  to  believe,  that  all  the  Cheever  farm,  as  it  was  called,  was 
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included  in  the  mortgage  deed;  but  if  it  was  not,  the  mistake  ia 
not  to  prejudice  the  grantee  in  favor  of  the  grantors.  We  are 
therefore  of  opinion,  upon  the  whole  matter,  that  all  the  title  of 
the  heirs  of  Dr.  Kittridge  to  the  Cheever  farm  passed  by  their 
convejances,  whether  it  was  derived  from  the  mortgage  deed, 
or  was  acquired  by  disseisin. 

But  supposing  we  should  adopt  the  construction  contended 
for  by  the  demandant's  counsel,  still  the  question  would  re* 
main,  whether  the  tenants  have  not  made  out  a  good  title. 
Admitting  this  construction,  the  objection  is,  that  the  heirs  of 
Melvin,  who  entered  on  the  premises  in  1832,  had  a  good  right 
of  entry,  because  Cheever's  possession,  after  the  death  of  Dr. 
Kittridge,  was  less  than  twenty  years;  and  this  is  unquestionably 
so,  unless  the  possession  of  Kittridge  and  Cheever  were  so  con- 
nected as  to  have  kept  up  a  continuous  disseisin.  For  it  is 
a  principle  well  established,  that  where  several  persons  enter 
on  land  in  succession,  the  several  possessions  can  not  be  tacked, 
so  as  to  make  a  continuity  of  possession,  unless  there  is  a  priv- 
ity of  estate,  or  the  several  titles  are  connected.  Whenever  one 
quits  the  possession,  the  seisin  of  the  true  owner  is  restored, 
and  an  entry  afterwards  by  another,  wrongfully,  constitutes  a 
new  disseisin;  as  was  decided  in  Potts  v.  Gilbert,  3  Wash.  C.  C. 
475.  And  the  same  principle  is  laid  down  in  Ward  v.  Bartho- 
lomew, 6  Pick.  415;  Brandt  v.  Ogden,  1  Johns.  158;  Doe  v. 
Campbell,  10  Id.  475;  Jackson  v.  Leonard,  9  Cow.  653;  and  in 
Allen  V.  HoUon,  20  Pick.  465. 

But  in  the  latter  case  it  was  decided,  that  where  one  of  two 
disseisors,  in  possession  as  tenants  in  common,  abandons  the 
land,  the  abandonment  does  not  inure  to  the  benefit  of  the  dis- 
seisee, but  the  co-tenant  holds  the  land  against  the  disseisee,  in 
the  same  manner  as  if  he  had  been  from  the  beginning  a  sole 
disseisor.  No  conveyance  of  the  moiety  held  by  the  other  dis- 
seisor is  necessary,  and  the  disseisee  can  not  regain  his  seisin, 
oxcept  by  entry  or  action;  for  he  can  not  hold  jointly,  or  in 
common,  with  the  disseisor.  The  same  principle  seems  to  be 
applicable  to  the  present  case.  While  Cheever's  lease  continued 
in  force,  there  was  a  privity  of  estate  between  him  and  Dr.  Kit- 
tridge, his  lessor;  and  so  there  was  between  him  and  the  heirs 
of  Kittridge,  after  his  death,  if  he  occupied  with  their  consent, 
as  a  tenant  at  will.  It  is  said,  however,  that  there  is  no  privity 
of  estate  between  the  owner  of  land  and  a  tenant  at  Bu£ferance* 
But  whether  Cheever  was  a  tenant  at  sufferance,  or  tenant  at 
will,  there  was  such  a  connection  of  title  between  him  and 
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Kittridge  and  his  heirs^  as  would  be  sufficient  to  presenre  thA 
continuity  of  the  disseisin. 

The  next  objection  to  the  tenant's  title  is,  that  Eittridge  en- 
tered by  mistake  as  to  the  boundaries  of  the  mortgage  deed, 
and  that  such  an  entry  would  not  constitute  a  disseisin;  or  if  it 
would,  that  as  the  tenants  relied  on  the  mortgage,  as  one  ground 
of  their  title,  they  are  estopped  to  set  up  a  title  by  disseisin. 
We  think  there  is  no  good  ground  for  this  objection,  in  either 
branch  of  it.  As  to  the  supposed  mistake,  the  demandant  can 
not  now  set  up  the  objection;  for  by  the  report  it  appears,  that 
his  counsel  admitted  tiiat  thirty  years  of  adverse  possession  had 
been  proved;  and  adverse  possession,  without  right,  constitutes 
a  disseisin,  provided  the  possession  be  notorious  and  exclusive. 
But  if  there  had  been  no  such  admission,  there  is  nothing  in 
the  case  reported  to  support  the  objection.  For  Eittridge  en- 
tered in  1796,  under  his  judgment.  He  entered,  therefore^ 
under  a  title,  hostile  to  that  of  Melvin;  and  if  his  title  was  not 
good,  the  entry  and  expulsion  of  Melvin  clearly  constituted  a 
disseisin.    If  one  enters  under  a  void  grant,  he  is  a  disseisor. 

.  The  only  other  question  which  remains  io  be  decided  is, 
whether  the  right  of  Mrs.  Melvin,  the  mother  of  the  demandant, 
has  been  barred.  The  argument  is,  that  if  the  demanded  prem- 
ises were  included  in  the  judgment  which  Eittridge  recovered 
against  Melvin,  neither  he  nor  his  wife  had  any  right  to  enter; 
and  therefore  their  neglecting  to  enter  would  not  bar  her  right. 
To  this  argument  there  are  several  objections.  In  the  first 
place,  the  premises  are  not  described  with  sufficient  certainty 
to  bar  Melvin's  title,  if  he  had  a  good  titie  to  a  part  of  the  prem- 
ises before  the  judgment.  To  make  the  judgment  conclusive, 
as  to  the  extent  of  the  land  recovered,  it  must  be  described,  in 
the  writ  or  judgment,  with  ^reat  certainty;  otherwise  the  sheriff 
can  not  know  of  what  land  he  is  to  deliver  possession  on  the 
writ  of  habere  facias  possessionem.  And  if  he  delivers  more  than 
is  described  in  such  writ,  an  action  upon  the  case  will  lie  against 
him.  It  is  important,  therefore,  that  the  land  should  be  de- 
scribed with  great  accuracy  and  certainty.  The  sheriff  is  not 
to  be  called  upon  to  give  a  construction  to  a  vague  or  inconsist- 
ent description.  This  is  within  the  province  of  the  court  alone 
to  determine.  A  description  of  land,  though  inconsistent  in 
some  respects,  may  be  sufficiently  certain  to  pass  the  estate  in- 
tended to  be  conveyed,  but  not  sufficiently  certain  to  be  a  good 
f oimdation  for  a  conclusive  judgment.  The  grant  of  all  a  man's 
lands  in  a  town,  coimty,  or  state,  would  be  sufficientiy  certain 
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to  pass  a  title  to  his  lands;  but  such  a  description  would  not  be 
sufficient  in  a  writ  of  habere  facias  possessionem. 

But  supposing  Melvin's  right  of  entry  was  baned  by  the 
judgment,  it  does  not  follow  that  his  wife  could  not  enter,  to 
prevent  her  right  from  being  barred  by  the  statute  of  limita- 
tions. An  estate  in  remainder  or  reversion  may  be  taken  in  ex- 
ecution, and  the  officer  may  enter  for  the  purpose  of  delivering 
seisin  to  the  judgment  creditor,  without  bdng  a  trespasser  upon 
the  tenant  of  the  particular  estate.  And  for  like  reason,  the 
wife  of  Melvin,  he  not  objecting,  might  make  a  formal  entry  on 
the  land  (though  he  could  not),  for  the  purpose  of  preventing 
the  statute  bar. 

And  lastly,  another  and  a  derisive  answer  to  the  argument  of 
the  counsel  for  the  demandant  is,  that  the  statute  of  limitations 
18  express  and  clear,  that  when  a  right  of  entry  into  any  lands, 
tenements,  or  hereditaments,  accrues  to  sk/eme  covert,  her  right 
of  entry  is  barred,  unless  she  enters  within  thirty  years  from 
the  time  her  right  of  entry  first  accrued;  as  was  decided  be- 
tween these  same  parties  in  16  Pick.  161.^^  This  may  have  been 
an  unwise  law,  and  it  has  been  since  altered  by  the  revised 
statutes,  c.  119,  sec.  5.  But  the  language  of  the  statute  of 
1786,  c.  13,  is  clear,  and  must  govern  the  {^resent  case.  We 
think  it  has  been  clearly  proved,  that  Mrs.  Melvin  vms  dis- 
seised as  early  as  1796,  and  neither  she  nor  her  heirs  ever  en- 
tered before  1832.  They  had  then  no  right  of  entry,  and  have 
never  been  lawfully  seised. 

We  are  therefore  of  opinion  that  the  tenants  have  made  out  a 
good  title  to  the  whole  premises,  on  the  groimds  stated,  and  are 
entitled  to  judgment. 

Whxre  Descriptions  in  Dexd  Conflict:  See,  as  to  the  rales  of  constmc- 
ticm  to  be  adopted,  the  note  to  HecUcn  v.  Hodffea,  30  Am.  Dec.  734,  where 
the  whole  subject  of  inconsistent  descriptions  is  considered;  see  also  Svffera 
T.  MeCcnnell,  32  Id.  439,  and  Doe  v.  Porter,  36  Id.  448,  and  other  cases  in 
this  series  cited  in  the  notes  thereto.  The  rules  of  construction  laid  down  in 
the  principal  case,  on  this  subject,  are  approved  and  applied  in  Wheeler  v. 
MandaUy  6  Mete.  534,  535;  Dana  y.  Middlesex  Bank,  10  Id.  255;  HvJbhard  y. 
Apthwp,  3  Gush.  422;  JeweU  v.  Steer,  6  Id.  103;  Sawyer  v.  Kendall,  10  Id. 
246;  Presbrey  v.  Preabrey,  13  Allen,  283;  Hastings  v.  Hastings,  110  Mass. 
283;  Parker  v.  Kane,  22  How.  U.  S.  19. 

Continuity  of  Possession — "Tacking"  Suocbssivb  Possessions. — As  to 
the  oontinuity  of  possession  to  make  out  a  title  by  adverse  possession,  see 
the  note  to  Trotter  v.  Cassady,  13  Am.  Dec.  185;  see  also  Smith  v.  Hosmer^ 
28  Id.  354.  As  to  *' tacking  "  successive  possessions  to  constitute  a  continu* 
oofl  adverse  possession,  see  the  note  to  Innis  v.  Miller,  13  Id.  331;  see  alM> 
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Shanmm  v.  Kinney,  10  Id.  704;  Bealy.  BrooVs  Es^n,  23  Id.  401;  Watwn  t. 
Orfgg^  36  Id.  176,  and  Graffius  v.  Tottenham,  37  Id.  472.  That  sncoesBive  po«- 
Mssions  can  not  be  united  so  as  to  constitute  a  continued  adverse  possession* 
unless  there  is  some  privity  of  estate  or  connection  of  title  between  the  dissei- 
sors, is  held,  citing  the  principal  case,  in  San  Francisco  v.  Fidde,  37  Cal.  354| 
Sawyer  v.  Kendall,  10  Cush.  245,  and  Leonard  v.  Leonard,  7  Allen,  281.  But  it 
is  otherwise  where  all  claim  under  the  same  title:  Id.  Disseisin  by  an  heir, 
devisee,  or  grantee,  may  be  "tacked**  to  that  of  an  ancestor,  devisor,  or 
grantor:  Haynes  v.  Boardman,  119  Mass.  415,  citing  the  principal  case. 

Possession  Taksn  undeil  Gboundless  Claim  of  Trrus,  is  a  good  founda- 
tion for  a  title  by  adverse  possession:  La  Fromboia  v.  Jackwn,  18  Am.  Deo. 
463,  and  note.  That  a  void  instrument  may  give  color  of  title,  see  the  ooto 
to  Tate  V.  Southard,  14  Id.  583. 

Entbt  of  Stbanoeb  on  LAin>  of  which  Husband  and  Wife  are  Jointly 
«eised  in  her  right  ousts  them  both,  and  gives  both,  or  either,  an  immediate 
right  of  entry  in  Massachusetts:  Seed  v.  Propnetar$^  8  How.  U.  S.  292; 
citing  the  principal  case. 


Heard  v.  Faibbankb. 

[S  MnoAi^.  111.] 

Standino  Cobn  and  Potatobs  in  Gbottnd  may  bs  Attaoebd  if  ripe  for 
harvest. 

To    CONSTITUTH    AlTAOHMSNT    OF    StANDINO    CoBN    AND    POTATOES  in  Um 

ground  actual  possession  must  be  taken  by  gathering  them  and  putting 
them  in  a  place  of  safety. 

Tboyeb  for  certain  com  and  potatoes  which  the  plaintiff,  a 
deputy  sheriff,  claimed  to  have  attached  as  the  property  of  one 
Whitney,  and  which  the  defendants  had  entered  and  removed 
five  days  after  the  alleged  attachment,  one  of  the  defendants 
having  a  mortgage  from  the  said  Whitney  on  the  produce  of  the 
land  for  the  year.  The  facts  constituting  the  alleged  attach- 
ment are  stated  in  the  opinion.  Judgment  was  duly  rendered 
against  Whitney  in  the  attachment  suit,  but  the  plaintiff  had 
been  compelled  to  return  the  execution  unsatisfied. 

MeUen,  for  the  plaintiff. 

Joaiah  Adams,  for  the  defendants. 

By  Court,  Hubbabd,  J.  It  has  ,been  contended  in  this  case 
that  the  property,  which  the  plaintiff  claims  to  have  attached, 
was  a  part  of  the  realty,  and  therefore  that  the  intended  attach- 
ment was  unavailing;  and  many  authorities  have  been  cited  on 
both  sides,  as  to  the  legal  character  and  nature  of  property 
growing  upon  land  or  connected  with  real  estate.  In  the  case 
of  MiUer  v.  Baker,  1  Mete.  32,  where  a  question  arose  as  to  the 
attachment  of  trees  and  plants,  Dewey,  J. ,  in  giving  the  upin« 
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ion  of  the  courts  says,  '*  whether  they  might  be  attached  with- 
out an  actual  seizure  and  taking  possession,  being  considered 
as  falling  within  a  class  of  personal  property  that  can  not  easily 
be  removed  (as  buildings  erected  on  the  land  of  another),  may 
be  a  subject  for  consideration  in  some  future  case."  But  we  do 
not  Qiink  the  present  case  calls  for  a  discussion  of  the  question. 
In  the  case  of  PerihaUow  v.  ZhvigfU,  7  Mass.  34  [5  Am.  Dec.  21], 
the  court  decide  that  ''  com  or  any  other  product  of  the  soil, 
raised  annually  by  labor  and  cultivation,  is  personal  estate,  and 
would  go  to  the  executor,  and  not  to  the  heir,  on  the  decease  of 
the  proprietor;  it  is  therefore  liable  to  be  seized  on  execution, 
and  may  be  sold  as  other  personal  estate.  An  entry  for  the  pur- 
pose of  taking  unripe  com  or  other  produce  which  would  yield 
nothing,  but  in  fact  be  wasted  and  destroyed  by  the  very  act  of 
severing  it  from  the  soil,  would  not  be  protected  by  this  de- 
cision." As  a  general  rule,  what  may  be  taken  in  execution  may 
also  be  attached;  and  there  is  no  doubt  but  what  stranding  com 
and  potatoes  in  the  groimd,  and  both  ripe  for  harvest,  are  the 
subject  of  attachment. 

But  the  question  to  which  our  attention  has  been  principallj 
directed  is,  whether  in  this  particular  case  there  was  in  fact  a 
valid  attachment.  The  return,  in  point  of  form,  may  show  an 
attachment;  but  as  between  the  owner  and  the  officer,  when  the 
question  arises,  then  the  officer  must  show  what  he  in  fact  did, 
to  justify  his  return.  In  the  present  instance,  the  officer  went 
into  the  field  were  the  com  and  potatoes  were  growing  and  fit 
to  be  harvested,  and  in  writing  appointed  one  Coggin  as  his 
agent  to  keep  said  com  and  potatoes;  and  Coggin  agreed  to  do  it. 

An  attachment  in  its  very  terms,  implies  the  taking  of  posses- 
sion of  the  property  by  the  officer,  and  the  keeping  of  it  in  his 
custody,  so  as  to  give  him  a  qualified  ownership  in  it,  and  the 
right  of  possession,  until  the  action  between  the  parties  to  the  suit, 
on  which  it  is  attached,  is  determined  by  law,  or  by  the  agree- 
ment of  the  parties;  and  he  may  employ  an  agent  or  servant  to 
keep  the  goods  and  chattels  for  him.  But  still  his  possession 
must  be  continued,  or  the  attachment  will  be  released.  Lane  v. 
Jackson,  5  Mass.  163,  is  a  leading  case  on  this  subject,  where  the 
court  say,  '*  we  are  all  of  opinion,  that  to  constitute  an  attach- 
ment of  goods,  the  officer  must  have  the  actual  possession  and 
custody.  This  results  from  the  legal  import  of  the  word;  and 
in  this  sense  it  is  now  to  be  understood.  There  certainly  ought 
to  be  the  same  possession  and  custody  on  attachment,  as  on 
seizure  by  execution;  otherwise,  an  officer  attaching  would  not 
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be  obliged  by  law  to  seize  on  execution,  because  lie  had  at- 
tached. But  goods  seized  on  execution  must  be  sold  at  the  ex- 
piration of  four  days  after  seizure,  and  the  officer  can  not  sell 
unless  he  can  deliver  the  goods  to  the  purchaser."  There  are 
some  cases  which  seem  to  speak  a  contraiy  doctrine,  and  in 
which  attachments  have  been  sustained,  where  the  property, 
though  personal,  was  not  reduced  to  the  actual  possession  of 
the  officer;  such  as  the  attachment  of  blocks  of  granite,  a  house 
on  another  person's  land,  a  bam  full  of  hay,  etc. :  Memmentvay 
T.  Whed&r,  14  Pick.  408  [26  Am.  Deo.  411].  But  these  decis- 
ions were  not  intended  to  disturb  the  law  requiring  the  officer 
to  take  possession  of  personal  property,  but  were  merely  re* 
laxations  of  the  rule  on  the  subject,  owing  to  the  ponderous 
and  bulky  nature  of  the  property  to  be  attached;  and  to  meet  such 
cases,  adequate  provision  is  now  made  in  the  revised  statutes, 
c.  90,  sec.  33.  But  in  the  case  at  bar,  no  such  cause  existed, 
and  there  is  no  reason  for  applying  the  doctrine  of  those  cases 
at  the  present  time.  The  officer  making  the  attachment  would 
probably  now  be  held  to  adopt  the  provisions  of  those  statutes, 
as  to  ponderous  or  bull^  bodies,  and  failing  to  do  that  he  might 
be  held  to  the  actual  custody  of  the  property  attached.  In 
this  instance,  there  was  no  difficulty  in  harvesting  the  com  or 
digging  the  potatoes.  They  were  ripe  and  fit  to  be  gathered. 
They  were  of  no  value  without  being  gathered;  and  the  officer 
could  make  no  use  of  them,  for  the  purpose  of  giving  effect  to 
his  attachment,  without  severing  them  from  the  freehold.  The 
attachment  made  by  him  was  merely  symbolical,  and  he  might 
as  well  have  remained  in  his  house,  with  Coggin  at  his  elbow, 
to  give  a  receipt  for  the  property,  and  call  that  an  attachment, 
as  to  do  what  he  did.  That  merely  going  over  a  fence  into  a 
field  is  taking  possession  of  com  growing  in  it,  or  of  potatoes 
in  the  ground,  is  a  position  that  can  not  be  maintained.  To 
have  completed  his  attachment,  it  was  his  duty  to  have  taken 
actual  possession  of  the  property,  and  to  have  put  it  in  a  place 
of  safety,  and  that  within  a  reasonable  time  after  the  attach- 
ment; agreeably  to  the  spirit  of  the  wholesome  provisions  of  the 
colony  law  of  1641,  Anc.  Chart.  98,  "  that  no  man's  com  or  hay 
that  is  in  the  field,  or  upon  the  cart,  nor  his  garden  stuff,  nor 
an3rthing  subject  to  present  decay,  shall  be  taken  in  distress, 
unless  he  that  takes  it  doth  presently  bestow  it  where  it  may  not 
be  embezzled,  nor  suffer  spoil  or  decay,  or  give  security  to  sat- 
isfy the  worth  thereof,  if  it  comes  to  any  harm."  The  officer 
had  no  more  right  to  use  the  land  or  bam  of  the  owner  of  the 
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goods,  for  the  cnstody  of  the  property,  without  his  oonsent, 
than  that  of  a  stranger.  And  supposing  the  attachment  to 
have  been  rightfully  commenced,  still  the  possession  was  aban- 
doned; for  an  unreasonable  time  had  elapsed,  before  he  made 
any  attempt  to  reclaim  the  property,  or  to  assert  his  right 
to  the  same.  For  though  the  writ,  on  which  the  attachment 
was  intended  to  be  made,  was  returnable  to  a  justice's  court, 
yet  the  officer  could  not  judge  how  long  it  would  be  before 
judgment  would  be  rendered,  nor  how  much  of  the  thirty  days 
after  judgment  (if  the  plaintiff  should  prevail),  before  the  ex- 
ecution might  be  delivered  to  him— during  which  time  he  would 
be  responsible  for  the  property. 
Judgment  for  the  defendant. 


What  PoanssioK  Kbobssa&t  to  CoNSTmm  Valid  AnuummiT:  Set 
MiOa  T.  Camp,  36  Am.  Dea  488;  NichoU  y.  PaUem,  Id.  718;  and  Oamer  r. 
Sievena,  Id.  787»  and  other  caaee  in  this  series  dted  in  the  notes  to  those  do- 

•    • 

ClBlOEkS* 

Lett  of  ATTAomaHT  ob  Exjuhttion  on  Growing  Cbofs,  How  Mai>bs 
See  Whipple  v.  Foot,  3  Am.  Dec.  442;  PenhaUow  v.  Dwighi,  6  Id.  21;  and 
State  Y.  Poor,  34  Id.  387.  A.  growing  crop,  when  ripe  and  fit  to  be  gathered, 
may  be  taken  on  attachment  or  ezeoation,  and  the  officer  may  enter  and  cat 
the  crcfp,  and  seise  and  sell  it:  MuUigan  ▼.  Newton,  16  Gray,  212;  CAeiMn 
JTotf.  BatUt  Y.  Jewett,  119  Mass.  244,  citing  the  principal  case. 


FnniEY  V.  Faibhaven  Inb.  Ga 

[S  ICbxoalv.  193.) 
PlBT  OWHBB  OF  VSBBEL  HAB  NO  AUTHOBITT  TO  ISSOBM  fOT  the  TCSt  cf  Hn 

owners. 
IvBUBANos  OF  Vbssxl  bt  One  Pabt  Ownxb  vok  All  xat  bb  BanniD 

by  the  others,  even  after  a  loss,  by  suing  on  the  policy. 

AssDXPsrr  on  a  policy  of  insurance  on  a  certain  yeseel.  The 
insorance  purported  to  have  been  effected  by  John  S.  Bates, 
"  for  himself  and  other  owners."  There  was  no  proof  of  the 
authority  of  Bates  to  effect  the  insurance,  and  the  plaintiffs 
merely  offered  evidence  that  they  owned  the  vessel.  The  judge 
decided  that  the  policy  would  cover  the  interest  of  all  for  whom 
Bates  was  authorized  to  act,  and  they  might  all  sue  and  prove 
ownership  by  proof  aliunde;  that  either  express  or  implied  au- 
thority to  Bates  to  insure  would  be  sufficient,  but  that  the  bring- 
ing of  the  suit  was  not  sufficient  to  warrant  an  inference  of  a 
precedent  authority  or  subsequent  ratification,  and  that  to  con- 
Btitute  a  ratification,  there  must  be  some  recognition  of  the  con- 
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tract  before  knowledge  of  a  loss.    Plaintiff  nonsuit,  subject  to 
the  opinion  of  this  court  on  the  judge's  ruling. 

Eddy  and  W.  TJiomaa,  for  the  plaintiffs. 

G.  P.  Curtis  and  Oifford,  for  the  defendants. 

By  Court,  Hubbabd,  J.  On  the  ruling  of  the  presiding  judge^ 
two  questions  arise:  The  first,  whether  Bates,  in  his  capadLiy  of 
part  owner,  had,  by  force  thereof,  an  authority  to  effect  insurance 
for  the  other  owners;  the  second,  if  no  previous  authority  ex- 
isted, whether  a  ratification  by  the  other  owners,  after  a  knowl- 
edge of  the  loss,  will  enable  them  to  maintain  the  present  action. 

As  to  the  first  point,  it  was  long  since  determined  that  one 
part  a^nier  had  no  authority  to  insure  for  the  rest  of  the  owners, 
although  such  part  owner  was  also  the  ship's  husband:  I^rench 
▼.  Backhcmse,  5  Burr.  2727.  Subsequent  cases  have  confirmed 
this  decision:  Ogle  y.  Wrangham,  Abbott  on  Ship.,  4th  Am.  ed., 
76;  Bell  y.  Mumphries,  2  Stark.  345.  The  same  decision  has 
taken  place  in  our  own  court,  in  the  case  of  Foster  y.  UnUed 
States  Ins.  Co.,  11  Pick.  85.  The  plaintiffs  therefore  can  not 
sustain  this  suit  on  the  ground  that  the  insurance  was  effected 
by  a  part  owner. 

The  second  point  is,  whether  a  ratification  by  the  other  own* 
ers,  after  a  knowledge  of  the  loss,  will  enable  the  plaintiffs  to 
maintain  this  action.  That  the  ratification  of  a  contract,  made 
by  an  unauthorized  agent,  is  equivalent  to  a  preceding  authority 
to  make  it,  is  a  pringiple  of  the  common  law;  and  the  only  in- 
quiry is,  if  this  case  is  embraced  by  the  principle.  This  general 
rule  is  not  denied;  but  the  defendants  contend  that  the  case  at 
bar  is  not  governed  by  it,  because  the  parties  do  not  stand  on 
the  like  groimd,  nor  enjoy  equal  rights.  It  is  argued,  that  the 
part  owners,  on  hearing  of  the  safe  arrival  of  the  vessel,  may 
refuse  to  ratify  the  act  of  their  co-tenant,  and  that  in  consequence 
of  their  refusal  the  underwriters  will  have  no  claim  against  them 
for  their  premium;  while  in  case  of  loss,  the  owners  can  en- 
force the  contract  against  the  imderwriters;  and  thus  there  is  no 
mutuality  in  the  case. 

This  reasoning  has  been  urged  in  previous  cases,  and  though 
it  is  not  without  its  force,  yet  the  answer  to  it  is,  that  the  agent 
or  part  owner  who  effects  the  insurance  is  himself  liable  for  the 
whole  premiiun;  because  the  whole  property  is  at  the  risk  of  the 
underwriters,  as  the  owners  may  at  any  time  adopt  the  act,  the 
policy  being  made  for  their  benefit.  And  it  may  be  also  said 
that  in  making  the  contract,  the  insurers,  having  been  willing  to 
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look  io  the  part  owner  for  their  premium,  without  calling  for  his 
authority,  can  not  justly  complain,  if,  from  any  cause,  the  other 
owners,  by  disavowing  the  act,  do  not  render  themselyes  person- 
ally liable  for  the  payment  of  the  premiimi. 

That  the  contract  of  the  agent  or  part  owner  may  be  adopted 
after  a  knowledge  of  the  loss,  was  determined  in  the  case  oi 
Bcfuih  Y.  Thompson,  13  East,  274,  where  the  point  came  before 
the  court.  But  the  question  was  afterwards  fully  considered 
and  distinctly  decided  in  Hagedom  y.  Oliverson,  2  Mau.  &  Sel. 
485.  In  that  case,  insurance  was  effected  by  an  agent,  and  his 
act  was  not  ratified  by  the  principal,  till  after  a  knowledge  of 
{he  loss.  Bayley,  J.,  in  giving  his  opinion  says:  ''A  loss  has 
happened,  upon  which  the  defendant  imdertook  to  pay,  and  if 
the  premium  could  not  have  been  recovered  back  from  the  de- 
fendant, there  is  not  any  circumstance  here  which  should  exon- 
erate him  from  liability.  I  think  the  plaintiff  never  could  have 
recovered  back  the  premium  from  the  imderwriter,  because  of 
the  uncertainty  whether  Schroeder"  (the  principal) ''  would  adopt 
the  insurance,  in  respect  of  which  the  underwriter  would  have 
incurred  the  risk.  WhUe  the  contract  was  injieri,  there  was  not 
any  disposition,  on  the  plaintiff's  part,  to  have  the  policy  vacated, 
and  if  there  had  been,  it  would  have  been  an  answer  to  him,  that 
Schroeder  might  have  adopted  it."  And  he  closes  by  saying, 
"  the  case  of  Bouth  v.  Thompson  shows  that  if  a  policy  be  effected 
with  reference  to  the  benefit  of  a  x>erson  interested,  an  adoption 
of  it  by  such  person  after  the  loss  will  be  sufficient."  See  also 
1  Phil.  Ins.,  1st  ed.,  61.  And  in  Story  on  Ag.,  sees.  246,  248, 
the  same  doctrine  is  maintained  and  enforced. 

It  was  argued  that  the  present  case  was  the  same  with  that  of 
Foster  v.  Uniied  States  Ins.  Co.,  11  Pick.  85.  But  though  the 
oases  have  strong  features  of  resemblance,  there  is,  among  other 
distinctions,  this  difference  between  the  two,  viz.,  that  in  that 
case  the  action  was  brought  in  the  names  of  the  agents,  who 
effected  the  insurance,  without  other  proof  of  ratification;  while 
in  the  present  case,  the  parties  adopt  the  act  by  commencing  the 
suit  themselves. 

Nonsuit  taken  off. 


Insukancb  bt  Pabt  Ownxb:  See  I^nney  v.  Warren  In%.  Co.^  36  Am.  Dec 
843,  and  Burrawa  v.  Turner,  Id.  622,  and  caaes  cited  in  the  notes  thereto. 
Co-owners  may  ratify  an  anauthorized  insurance  by  one  of  their  number 
even  after  a  loss:  Bhityey  v.  Bedford  Commercial  Ina.  Co.,  8  Meto.  350.  And 
suing  on  the  policy  is  a  sufficient  ratification:  iTisuranee  Co.  v.  Chase,  6  WalL 
614;  Oliver  v.  Mutuai  Commercial  Marine  Ins.  Co.,  2  Curt.  290. 


iOO  CowELL  V.  Thater.  [Haaa. 

COWELL  V.  Th^TBB. 

PitnoBipnTB  BiOHT  TO  Maintain  Dam  which  Caxjbbs  OyvBVix>w  of  an- 
other's laad,  and  to  apply  the  water  of  the  stream  to  a  special  poipose^ 
may  be  acquired  by  erecting  and  keeping  np  snch  dam  and  so  using  the 
water  for  twenty  years  without  objection. 

Onc  haying  Prescriftiyb  Right  to  Maintain  Dam  mat  Repaib  and 
tighten  it  and  use  the  water  in  a  more  economical  way,  so  as  to  raise  and 
keep  the  water  at  a  greater  height  on  an  adjacent  proprietor's  land  than 
has  been  usual  in  the  ordinary  condition  of  the  dam  and  customary  use 
of  the  water,  if  the  dam  itself  is  not  raised  and  the  water  is  not  kept  at 
a  -higher  level  than  the  dam  was  formerly  capable  of  in  its  ordinary 
operation  when  not  leaky. 

CoMPLADTT  againat  the  respondent  for  erecting  and  maintaining^ 
for  three  years  prior  to  the  bringing  of  the  aotion,  a  certain  dam, 
whereby  the  complainant's  land  had  been  overflowed  during  all 
parts  of  the  year,  and  praying  a  jury  to  assess  the  damages  and 
to  determine  at  what  height  the  dam  might  be  maintained.  The 
defense  was  that  the  respondent  and  those  under  whom  he 
claimed  had  a  right  to  maintain  said  dam  and  to  flow  the  lands 
which  it  was  adapted  to  flow,  and  that  the  dam  had  not  been 
raised  or  altered  for  more  tiian  tweniy  years.  It  appeared  that 
the  dam  had  been  erected  about  thirty  years,  and  had  not  been 
raised  or  altered  in  that  time;  but  that  two  or  three  years  before 
the  bringing  of  the  action  certain  leaks  had  been  repaired,  one 
of  the  flumes  closed,  and  the  water  had  since  been  more  eco- 
nomically used  by  diminishing  the  quantity  of  machinery,  and 
that  by  reason  of  these  repairs  and  the  more  sparing  use,  the 
water  had  been  kept  up  to  high-water  mark  on  the  complain- 
ant's land  for  a  greater  proportion  of  the  time  each  year  during 
the  past  two  years  than  for  twenty  years  before,  with  the  excep- 
tion of  one  year  during  said  twenty  years.  The  jiuy  were  in- 
structed substantially  that  if  they  should  find  tiie  f^ts  to  be 
as  here  stated,  their  verdict  should  be  for  the  complainant. 
Verdict  for  the  complainant  accordingly.  The  respondent  ex- 
cepted to  the  instructions. 

WiUcinsonf  for  the  re8i>ondent. 

Merrick  and  Cleveland^  for  the  complainant. 

By  Court,  Shaw,  C.  J.  This  case  presents  a  question  of  some 
importance  to  the  rights  of  mill-owners,  and  the  owners  of  lands 
liable  to  be  flowed. 

Several  point^s  must  be  considered  as  now  well  settled.    The 
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owner  of  the  land,  over  which  there  is  a  running  stream,  has  a 
right  to  the  use  of  the  natural  flow  of  the  stream,  to  be  reason- 
ably used  for  mill  purposes.  No  proprietor  of  land,  on  the 
same  stream,  has  a  right  to  divert  the  water  or  change  the  use  of 
it  (independently  of  the  statute  right  of  flowing  upon  payment 
of  damage),  to  tiie  injury  of  any  other  proprietor,  unless  such 
right  has  been  acquired  by  grant  or  prescription;  but  where  the 
mill-owner  has  in  fact  exercised  the  right  of  raising  or  diverting 
the  water,  by  keeping  up  his  dam  and  flowing  the  land  of  an- 
other for  a  period  of  twenty  years,  without  objection  or  claim  of 
damages,  it  is  evidence  of  a  right  so  to  use  the  water,  as  acquired 
by  prescription  or  grant:  Bolivar  Mfg,  Co.  v.  Neponsei  I^g. 
Co.,  16  Pick.  241;  WiUiams  v.  Nelson,  23  Id.  141  [34  Am.  Dec. 
45];  Mason  v.  MU,  3  Bam.  &  Ad.  304;  BuddingUm  v.  Bradley, 
10  Conn.  213  [26  Am.  Dec.  386];  Baldwin  v.  CaUdns,  10  Wend. 
167. 

But  it  is  equally  well  settled  by  the  authorities,  that  if  one  pro- 
prietor has,  by  means  of  a  dam,  made  a  special  use  of  the  water, 
by  penning  it  up,  and  throwing  it  back  upon  a  proprietor  above, 
or  by  holding  it  back  from  a  proprietor  below,  or  by  diverting 
it,  and  has  so  used  the  water,  without  resistance  or  opposition 
from  other  proprietors  for  the  term  of  twenty  years,  he  thereby 
establishes  a  right  so  to  continue  the  use  of  it,  by  way  of  pre- 
scription or  presumed  grant.' 

We  are  then  brought  to  the  precise  questi9n,  whether  a  mill- 
owner,  who  has  acquired  a  prescriptive  right  to  maintain  the 
water  at  a  certain  height,  and  who  has  erected  a  dam  capable,  in 
its  ordinary  operation,  of  raising  the  water  to  a  greater  height, 
but  who,  from  the  leaky  condition  of  the  dam,  and  his  wasteful 
mode  of  using  the  water,  has,  for  a  considerable  part  of  the 
tweniy  years,  in  fact  not  raised  the  water  to  the  height,  at  which 
the  dam,  when  tight,  is  capable  of  raising  it,  and  by  means  of 
which  the  stagnant  water  has  not  been  kept  constantly  so  high 
on  the  land  of  an  adjacent  proprietor,  can  repair  and  tighten  his 
dam,  without  raising  it,  and  so  change  his  machinery,  by  the 
substitution  of  breast- wheels  or  over-shot  wheels,  for  the  imder- 
shot  wheels  formerly  used,  as  to  keep  up  the  water  constantly  to 
its  higher  level. 

It  is  contended  on  the  part  of  the  land-owner,  that  as  the  act- 
ual use  of  the  water  at  a  given  height,  by  the  mill-owner,  and 
the  acquiescence  in  such  use  by  the  land-owner,  is  the  founda- 
tion and  proof,  so  it  must  also  be  the  measure  and  limit  of  his 
right.    This,  to  some  extent,  i^  true;  and  where  there  is  a  defi* 
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Bite  limitation  or  modification  of  the  nse— one  that  is  pzaoticable 
and  measurable — ^it  will  show  a  corresponding  modification  of 
the  right.  As  where,  for  example,  according  to  the  custom  of 
the  country,  a  sawmill,  or  other  mill,  has  been  kept  up  in  the 
winter  only,  and  the  mill-owner  has  uniformly  been  accustomed 
to  draw  off  the  water  suffidenUy  early  in  the  spring  to  allow  the 
growth  of  a  crop  of  grass,  and  to  continue  it  down  imtil  the  hay 
is  cut  and  got  in,  it  must  be  regarded  as  establishing  a  right 
to  a  winter  privilege  only,  and  not  a  constant  privilege;  and  then, 
flowing  the  land  through  the  year  must  be  considered  as  a  new 
use  not  within  the  mill-owner's  prescriptive  right. 

So,  where  a  dam  had  been  kept  up  more  than  tweniy  years, 
but  the  water  had  been  drawn  down  six  weeks  in  each  year,  be- 
tween June  and  October,  to  enable  the  land-owners  to  get  clay, 
it  was  considered  good  evidence  of  a  right  to  keep  up  the  dam, 
subject  to  such  limitation:  Bolivar  Mfg,  Co.  v.  Neponset  Man. 
Oo.y  16  Pick.  241.  Other  cases  may  easily  be  imagined,  where 
a  prescriptive  right,  proved  by  use  and  enjoyment,  may  be  lim- 
ited and  qualified  by  a  definite  interruption  in  the  constancy  of 
such  use,  for  a  certain  time  or  purpose,  in  favor  of  the  person 
against  whom  the  right  is  claimed.  But  in  determining  the  legal 
rights  of  parties,  the  law  looks  rather  to  practical  than  theoret- 
ical distinctions,  and  seeks,  as  far  as  possible,  to  place  them 
upon  grounds  permanent  and  general,  and  upon  principles  ap- 
plicable to  the  generality  of  cases,  not  shifting  and  varying  vrith 
a  slight  change  of  circumstances.  The  right,  when  once  estab- 
lished, shall  be  construed  favorably  to  the  party  acquiring  it. 
Oonformably  to  these  rules,  it  has  long  been  held,  that  where 
one  has  acquired  a  right  to  raise  and  maintain  a  head  of  water, 
by  using  it  for  one  purpose,  he  may  apply  it  to  another;  he  may 
substitute  a  cotton  factory  for  a  sawmill,  and  the  like;  and  this 
upon  the  ground  that  any  other  rule  would  put  a  stop  to  all  im- 
provements: CoUel  V.  LuMrel,  4  Co.  87;  Saunders  v.  Newman^  1 
Bam.  &  Aid.  258;  Biglcyuo  v.  BaiUe,  15  Mass.  313;  Johnson  v. 
Band,  6  N.  H.  22.  It  comes,  we  think,  within  the  spirit  of 
the  same  rule,  to  hold,  that  when  a  man  has,  by  his  dam,  raised 
a  certain  headx)f  water,  and  maintained  such  dam  long  enough 
to  raise  the  presumption  of  a  grant,  he  may  not  only  i\se  his 
head  of  water  for  another  purpose  or  branch  of  business,  but 
he  may  repair  his  dam,  and  make  it  tighter;  he  may  use  im- 
proved machinery,  taking  the  water  from  the  top  instead  of  the 
bottom  of  the  flume;  and  generally,  he  may  use  the  water  more 
economically,  although  the  effect  may  be,  to  keep  the  water 
more  consttmtiy  at  the  upper  level:  Alder  y.SaviU,  6  Taunt.  464^ 
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As  a  general  rule,  the  height,  to  which  such  a  mill-owner  will 
have  a  prescriptive  right  to  maintain  the  water,  wiU  depend  upon 
the  height  of  the  dam,  by  which  he  has  raised  it.  In  speaking 
of  the  height  of  the  dam,  we  mean  it  to  be  imderstood,  as  the 
eflSicient height  of  the  dam;  the  height  to  which  such  dam,  when 
completed  and  finished,  with  its  rolling  dam,  t  aste-wajs,  etc., 
and  in  good  repair  and  condition,  will  raise  the  head  of  water. 
Parts  of  the  dam  of  earth,  or  other  materials,  may  be  raised 
higher  than  it  is  ever  intended  to  raise  the  water  by  such  dam. 
This  is  not  intended;  but  as  already  explained,  the  efficirat 
height. 

On  the  whole,  we  think  the  true  rule  is  this;  Jiat  wzten  one  has 
acquired  a  prescriptive  right  to  a  constant  mill  privilege,  by 
keeping  up  and  using  a  dam  more  than  twenty  years,  which 
dam,  in  its  usual  operation,  would  raise  the  water  to  a  given 
height,  and  has  used  it,  at  his  own  pleasure,  at  that  height, 
without  any  claim  of  right,  on  the  part  of  any  other  person,  to 
have  it  drawn  or  kept  down,  for  any  part  of  the  year,  or  upon 
any  definite  occasion,  he  has  a  right  to  retain  it  at  the  same 
height,  although  from  ^the  former  leaky  condition  of  the  dam, 
the  rude  construction  of  the  machinery,  or  the  lavish  use  and 
waste  of  the  stream,  the  water  has  not  in  fact  been  constantiy 
or  usually  kept  up  to  that  height.  If  therefore  he  repairs  the 
dam,  without  so  changing  it  as  to  raise  the  water  higher  than  the 
old  dam,  when  tight  and  in  repair,  would  raise  it,  or  uses  it  in  a 
different  mode,  and  thereby  keeps  up  the  water  more  constantiy 
than  before,  it  is  not  a  new  use  of  the  stream  for  which  an  adja- 
cent owner  can  claim  damages,  but  a  use  conformable  to  hisi 
prescriptive  right. 

As  it  appears  by  the  exceptions,  that  the  court  of  common 
pleas  gave  a  different  instruction  to  the  jury,  in  the  present  case, 
the  ^ourt  are  all  of  opinion,  that  the  verdict  for  the  complainant 
must  be  set  aside,  and  a 

New  trial  granted. 

Pbescbiftive  Rioht  to  Maintain  Dam  Casino  Ovkbvlow  of  another*! 
land:  See  Williams  v.  NeUon,  34  Am.  Dec.  45;  Seidensparger  y.  Spear,  35  Id. 
234,  and  other  caees  coll  oted  in  the  notes  to  those  decisions.  In  Pcune  v. 
WoodSf  108  Mass.  171,  the  principal  case  is  ciced  generally  as  to  the  extent 
of  a  right  of  flowing  land  which  may  be  acquired  by  grant  or  prescription. 
In  Poujera  v.  Osgood,  102  Id.  457,  it  is  cited  also  to  the  point  that  such  a  right 
acquired  by  prescription  may  be  defined  and  limited  by  the  purpose  of  its  en- 
joyment or  of  the  omission  to  exercise  it.  The  particular  point  ruled  in  CoweB 
T.  Thayer f  that  where  a  prescriptive  right  to  maintain  a  dam  of  a  certain 
height  has  been  acquired  the  party  has  a  right  to  repair  and  tighten  the  dam 
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withoat  railing  it^  although  fhe  ooiiMqaeaoe  may  be  to  oaoae  a  greater  flow* 
ing  of  land  of  a  neighboring  proprietor,  is  approved  in  Short  ▼.  Woodward,  13 
Gray,  87,  and  JcLckmm  v.  n€ur%ngt4mt  2  Allen,  242.  So  he  may  change  hit 
Badiinery  so  as  to  nae  the  water  more  economically:  Brace  v.  TaUy  97  Miw 
21.  The  doctrine  of  the  case  respecting  the  right  of  one  majntaining  such  a 
dam  to  keep  its  efficient  height  is  affirmed  and  explained  in  Rag  ▼.  FleUher^ 
12  Cosh.  200,  where  Shaw,  C.  J.,  says:  "The  case  of  Oowdl  ▼.  Thoffer  may 
jeqaire  some  slight  modification  in  partioalsr  escpressions  to  avoid  being  mis- 
nnderstood,  but  we  think  it  is  sabstantially  correct.  It  is  not  the  aotnal 
height  of  the  dam,  which  will  regulate  the  prescriptive  right  of  the  party 
holding  it,  bat  its  efficient  height,  according  to  its  stmctore  and  operaticnf  to 
maintain  the  height  of  the  water  when  in  repair,  and  in  good  order;  and 
although  the  water  actually  nused  by  it,  may  to  some  extent  vaiy  from  one 
season,  or  one  year,  to  another,  owing  to  the  tightness  of  the  dam,  the  mode 
•f  using  the  water,  the  different  seasons  as  being  dry  or  wet,  and  the  like, 
yet  these  considerations  are  too  variable  and  uncertain,  to  be  adopted  or  re- 
lied on,  as  the  basis  of  a  right  acquired  by  grant  or  prescription.  We  think, 
therefore,  the  efficient  height  of  the  dam,  in  its  ordinary  action  and  opera- 
tion, measures  and  limits  the  claim  of  the  mill-owner,  to  raise  and  appropri- 
ate the  mill-power  of  the  stream;  and  the  adverse,  continued,  peaceable,  and 
nninterrupted  use  and  enjoyment  of  the  privilege,  according  to  such  claim, 
is  evidence  of  the  acquiescence  of  all  other  riparian  proprietors,  who  would 
have  a  right  to  question  and  contest  such  claim,  and,  therefore,  oonstitnts 
that  right  in  the  stream  by  prescription,  which  would  be  the  result  of  a  grant 
from  all  such  other  proprietors  in  the  stream.*' 

The  case  is  denied,  however,  on  this  point,  in  Oriffin  v.  BariUU^  66  K.  H. 
119,  123,  and  in  Sahmt  v.  John^n,  36  Wis.  202.  In  the  latter  case,  Lyon, 
J.,  says,  referring  to  CcweU  v.  Thayer:  "  That  case  is  believed  to  be  in  oon- 
fliot  with  nearly  all  of  the  adjudged  cases  on  the  subject,  and  this  court  held 
the  opposite  doctrine  in  SiMth  v.  Ruas,  17  Wis.  227.  The  chief  justice  there 
said:  '  It  is  obvious  that  the  statute  of  limitations  did  not  begin  to  run  upon 
the  plaintiffs'  claim  until  their  lands  were  flowed.  Before  that  they  had  no 
action,  and  it  was  wholly  inmiaterial  whether  the  dam  had  been  built  a  long 
or  a  short  time.'  In  like  manner  it  is  wholly  immaterial  how  high  the  dam 
in  question  was  originally  built.  The  true  inquiry,  in  determining  whether 
the  defendants  have  acquired  a  right  by  prescription  to  flow  the  plaintiff's 
lands,  is,  How  long  have  the  lands  been  flowed  by  means  of  the  dam  ?  The  • 
height  or  capacity  of  the  dam,  or  the  time  that  has  elapsed  since  it  was 
erected,  are  immaterial,  except  as  those  facts  may  aid  in  the  solution  of  this 
question." 


Ghakdleb  v.  Spbagxte. 

[6  MKTCAI.F,  806.] 

Uhdu  Bnji  OF  Lading  Making  Goods  Deliveba^lb  to  Shippsb's 
Obdxb,  where  he  ships  them  on  his  own  account  and  risk,  and  transmits 
the  bill  of  lading,  indorsed  in  blank  to  successors  of  a  flrm  to  which  he 
is  indebted,  with  authority  to  flU  the  indorsement  by  making  the  goods 
deUverable  to  themselves  or  another,  and  to  apply  the  proceeds  in  pay- 
ment of  the  shipper's  debt,  and  they  accordingly  fill  the  indorsement  by 
making  the  goods  deliverable  to  a  stranger,  with  authority  to  sell  them» 
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pay  fretghts,  and  aoconnt  for  the  prooeeds  in  payment  of  the  sbipper's 
debt,  and  snoh  stranger  receives  the  goods  and  becomes  responsible  for 
the  freight,  duties,  etc,  the  property  vests  in  him,  and  not  in  the  cred- 
itors to  whom  such  debt  is  owing,  and  he  may  maintain  replevin  against 
an  officer  afterwards  attaching  the  goods  as  the  property  of  snch  ored* 
iters. 

BgKLieviN  for  certain  goods.  The  defendant  justified  the  tak« 
ing  by  alleging  that  he  seized  the  goods  as  an  officer,  by  yirtoe 
of  certain  attachments,  as  the  property  of  Parker,  Howard  & 
Co.  Verdict  for  the  plaintiffs,  subject  to  the  decision  of  this 
court  upon  the  facts,  which  are  stated  in  the  opinion^  as  to  ths 
plaintiffs*  right  of  action. 

N.  J.  Lord,  for  the  defendant. 

Ward,  for  the  plaintiffs. 

By  Court,  Shaw,  C.  J.  The  question  is,  whether  the  l^gal 
property  in  these  goods  was  in  the  plaintiffs,  at  the  time  thej 
were  attached  as  the  property  of  Parker,  Howard  &  Co.  of  New 
York.  It  seems  to  us,  as  we  understand  the  &cts,  that  the 
question  is  not  a  difficult  one.  It  appears  that  James  Campbell, 
of  Para,  in  Brazil,  was  indebted  to  said  Parker,  Howard  &  Co., 
and  that  VLpon  their  request  that  he  would  make  them  a  remi^ 
tance  in  dischaige  of  his  debt,  he  shipped  the  goods  in  question 
to  this  country;  and  the  ultimate  object  of  that  shipment  was, 
to  pay  the  debt  due  to  them.  But  the  goods  were  not  shipped 
to  them,  nor  consigned  to  them.  They  were  shipped  by  Camp- 
bell, on  his  own  account  and  risk,  by  the  brig  Amethyst,  to 
Salem,  under  bills  of  lading,  making  the  goods  deliverable  to  hia 
own  order,  and  indorsed  by  him  in  blank.  The  bills  of  lading 
were  inclosed  to  Howard  &  Co.  of  New  York  (the  firm  of  Parker, 
Howard  &  Co.  having  been  dissolved),  with  authority  to  fill  them 
up  so  as  to  make  the  goods  thereby  deliverable  to  themselves,  or 
to  such  person  as  they  might  name,  with  authority  to  receive  the 
proceeds  in  satisfaction  of  their  debt.  On  the  arrival  of  the 
goods  and  these  documents,  at  Salem,  the  bill  of  lading  was 
forwarded  to  Howard  &  Co.  (who  had  succeeded  to  Parker, 
Howard  &  Co.),  and  was  filled  up  by  them,  making  the  goods 
deliveiable  to  the  plaintiffs,  who  were  to  sell  them,  pay  freight, 
duties,  and  expenses,  and  account  for  the  net  proceeds,  in  pay- 
ment of  the  shipper's  debt  to  Parker,  Howard  &  Co.  The 
plaintiffs  presented  the  bills  of  lading,  at  Salem,  and  received 
the  goods,  became  bound  to  pay  the  freight,  and  entered  them 
at  the  custom-house,  and  gave  security  for  the  duties;  aftei 
which  the  goods  were  attached  by  the  defendant. 


406  Chandleb  v.  Spraoue.  [Masb. 

In  the  first  place,  we  are  of  opinion  that  no  property  in  these 
goods  was  vested  in  Parker,  Howard  &  Co.  Had  they  filled  up 
the  blank  in  the  bills  of  lading,  as  they  had  authority  to  do,  so 
as  to  make  the  goods  deliverable  to  themselves,  and  accepted 
{he  consignment,  then  the  property  would  have  vested  in  them, 
as  consignees,  liable  to  account  to  the  consignor. 

Ordinarily,  the  name  of  a  consignee  is  inserted;  and  then 
such  consignee,  or  his  indorsee,  may  receive  the  goods  and  ac- 
quire a  special  property  in  them.  Sometimes  the  shipper,  or 
consignor,  is  himself  named  as  consignee,  and  then  the  engage- 
ment of  the  ship-owner  or  master  is,  to  deliver  them  to  him  or 
his' assigns.  Sometimes  no  person  is  named,  the  name  of  the 
consignee  being  left  blank,  which  is  understood  to  import  an 
engagement,  on  the  part  of  the  master,  to  deliver  the  goods  to 
the  person  to  whom  the  shipper  or  consignor  shall  order  the  de- 
liveiy,  or  to  the  assignee  of  such  person:  Abb.  on  Ship.,  4th 
Am.  ed.,  215. 

Had  Campbell  originally  shipped  these  goods  and  taken  bills 
of  lading,  making  them  deliverable  to  the  plaintiffs  or  their 
order,  then  according  to  the  usage  and  custom  of  merchants, 
and  the  established  principles  of  mercantile  law,  the  property 
would  have  vested  in  the  plaintiffs,  and  they  might  have  main- 
tained an  action  for  it,  in  their  own  names,  against  the  ship- 
owner, or  any  other  person.  In  such  case,  the  consignee  may 
confer  an  absolute  and  indefeasible  right  of  property  on  a  third 
person,  by  indorsement  and  deliveiy  of  the  bills  of  lading:  Abb. 
on  Ship.  389;  Canard  v.  AUardiG  Ins.  Co,,  1  Pet.  446. 

We  consider  the  bill  of  lading,  thus  originally  signed  in  blank, 
and  subsequently  filled  up  by  the  authority  of  the  shipper,  so  as 
to  make  the  goods  deliverable  to  the  plaintiffs,  as  having  the 
same  effect  to  vest  the  property  in  them,  as  if  their  names  had 
been  so  inserted  by  the  direction  of  the  shipper,  when  it  was 
filled  up  and  signed  by  the  master  of  the  brig. 

In  Sargent  v.  Morris,  3  Bam.  &  Aid.  277,  the  bill  of  lading 
was  veiy  peculiar,  and  it  made  the  goods  deliverable  to  the 
plaintiff  for  the  shippers.  It  was  proved  that  the  goods  were 
sent  for  the  accoimt  and  at  the  risk  of  the  shippers;  and  it  was 
held  that  an  action  against  the  ship-owner,  for  damages,  would 
not  lie  by  such  consignee.  Mr.  Justice  Best  cited  with  appro- 
bation Evans  v.  Marlett,  1  Ld.  Baym.  271,  where  this  distinction 
was  taken:  ''  If  goods  by  bill  of  lading  are  consigned  to  A.,  A. 
Is  the  owner,  and  must  bring  the  action  against  the  master  of 
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the  ship,  if  thoy  are  lost.  But  if  the  bill  be  special  to  be  deliv- 
ered to  A.  to  the  use  of  B.,  B.  ought  to  bring  the  action." 

In  Dougal  v.  Kemble,  3  Bing.  383,  one  parcel  of  the  goods  was 
fihipped,  under  a  bill  of  lading  making  them  deliverable  to  the 
shippers'  own  order,  and  their  indorsement  vested  the  properly 
in  the  vendee:  S.  C,  11  Moo.  250. 

But  there  is  another  view,  which  seems  to  us  to  lead  to  the 
same  result.  Suppose  that  Campbell  was  not,  in  strictness,  the 
<K>nsignee  of  these  goods,  and  that  a  mere  formal  indorsement 
would  not  have  vested  the  property  in  the  plaintiffs,  as  indorsees; 
still  the  whole  disposing  power  was  in  him.  He  had  a  right  to 
direct  the  delivery  of  the  property  in  any  mode  he  might  think 
fit;  and  by  sending  the  invoice  and  bills  of  lading  to  Howard  & 
Co. ,  and  authorizing  them  to  name  the  consignee,  and  by  their 
naming  the  plaintiffs,  that  vested  the  property  in  them,  as  against 
the  shipper  and  those  claiming  under  him,  and  all  others  not 
claiming  the  goods  as  consignees,  under  a  former  bill  of  lading: 
Nathan  v.  Giles,  5  Taunt.  558;  1  Pet.  vhi  sup. 

But,  supposing  for  the  sake  of  the  argument,  that  the  plaintifib 
did  not  become  consignees  of  these  goods,  by  formal  bills  of 
lading,  so  that  they  could  have  maintained  an  action  in  their 
own  names  against  the  ship-owner  for  the  loss  or  non-delivery 
of  the  goods;  still  the  goods,  by  the  authority  of  the  owner,  had 
been  directed  to  be  delivered  to  them,  with  authority  to  sell  and 
pay  over  the  proceeds;  the  ship-owner  had  recognized  that  au- 
thority, yielded  to  it,  and  delivered  the  goods  to  the  plaintiffs; 
they  had  received  them,  incurred  expenses  and  charges,  for 
freight,  duties,  and  storage,  and  acquired  a  right  to  sell  them 
and  earn  their  commission.  Under  these  circumstances,  thej 
had  a  right  of  possession  and  special  property  in  the  goods,  suf- 
ficient to  enable  them  to  maintain  an  action  against  a  stranger. 
If  the  general  property  was  not  in  them,  it  remained  in  Camp- 
bell, for  whom  they  must  be  deemed  agents.  No  bill  of  lading, 
invoice,  or  document  of  any  sort,  ever  transferred  any  property 
in  the  goods  to  Parker,  Howard  &  Co.,  whose  interest  was  in 
the  net  proceeds,  not  in  the  goods  before  sale.  There  was  no 
interest  in  them,  therefore,  which  could  be  reached  by  attach- 
ment, and  the  defendant,  the  sheriff,  was  a  mere  stranger. 

Judgment  on  the  verdict. 

Bnxs  or  Ladtsq — DEfDanoN.— In  the  strict  sexiae,  a  biU  of  lading  is  a 
written  acknowledgment  signed  by  the  master  of  a  vessel  that  he  has  reooiTed 
from  a  particular  shipper  certain  goods  therein  described,  to  be  transported 
on  terms  therein  expressed  to  a  specified  destination,  and  there  deliyered  to 
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the  parties  dengoftted  by  the  insframent:  CoviU  v.  Hitt^  4  Den.  323;  McIiU- 
lanv.  Mkhiganete.  JR.  H.  Co.,  16  Mioh.  113;  The Delawaire,  14  Wall.  600;  Pof- 
Uxrd  ▼.  VhUon,  13  Rep.  545,  U.  S.  supreme  court;  Abb.  on  Ship.  322.  No 
particular  form  is  required.  Any  instrument  embodying  the  features  above 
specified  is  a  bill  of  lading,  so  far  as  its  legal  effect  is  concerned,  whatever 
may  be  its  form  or  whatever  may  be  the  name  by  which  it  may  be  designated: 
Hutchinson  on  CSarriers,  sec  120.  An  account  for  freight  or  a  mere  "  freight 
bill"  does  not,  however,  constitgite  a  bill  of  lading:  Ooo»a  Biver  Steamboat  Oo. 
▼.  Bardaijf,  30  Ala.  120. 

Not  BzoLUSrvsLT  ▲  Habikb  Contbaot. — ^From  the  definition  above  giveo^ 
it  is  apparent  that,  strictly  speaking,  the  tenn  bill  of  lading  can  apply  <mly  to 
a  contract  for  the  transportation  of  goods  by  a  common  carrier  on  water;  and 
it  has  sometimes  been  referred  to  as  a  question  admitting  of  some  doubt 
whether  or  not  a  receipt  for  goods  and  an  agreement  for  their  transportation 
by  a  land-carrier  oaa  properly  be  denominated  a  bill  of  lading:  lieliiUcm  ▼. 
Mkkigan  eUs.  R.  R.  Co.,  16  ICich.  79.  It  is  now  clearly  settled,  however,  that 
a  bill  of  lading  is  not  exclusively  a  sea  document:  BaJMmore  eic,  R.  R.  Co,  v. 
IFffibeiM,  44  Md.  11;  8.  C,  22  Am.  Rep.  26.  The  receipts  for  goods  for  trans- 
portatiaii  given  by  railroads  and  other  land  carriers,  if  they  contain  the  essen- 
tial features  of  a  bill  of  lading,  are  of  the  same  legal  effect  and  axe  governed 
by  the  same  rules:  Hutchinson  on  Carriers,  sec  120;  Lawson  on  Cacfiec% 
sec  112;  Ufdon  R.  R.  Co.  v.  Teaser,  34  Ind.  1. 

UsuALLT  ExaoDTKD  DT  Tbipugatk.— Generally  a  bill  of  lading  is  made  oat 
in  triplicate,  one  bebg  retained  by  the  shipper,  another  sent  to  the  conslgnes^ 
and  the  third  kept  on  board  the  vessel:  AngeU  on  Garners,  sec  223;  Hutch- 
inaon  on  Carriers,  sec  121;  CooiU  ▼.  HUl,  4  Den.  323.  But  when  so  drawn 
the  several  writings  constitute  but  one  contract:  Ifeyeniein  ▼.  Barifett  L. 
R.,  2  C.  P.  3a  If  they  differ,  that  which  is  retained  by  the  master  of  the 
vessel,  the  "  ship's  bill"  as  it  is  sometimes  termed,  must  yield  to  those  delir- 
ered  to  the  shipper:  The  Thamee,  14  Wall  08;  Oniario  Bank  v.  Haaiian,  23 
Hun,  283. 

Bt  Whom  Sigited. — Ordinarily,  as  will  be  seen  by  the  definition  heretofore 
given,  a  ship's  bill  of  lading  ib  si^^ed  by  the  master  of  the  vessel:  Bkmchard 
▼.  Paget  8  Gray,  282.  And  when  he  so  signs  both  he  and  his  owners  are 
separately  bound  to  its  performance:  Id.  Either  he  or  the  owners  may 
therefore  be  sued  on  the  contract  therein  contained;  Harvey  v.  PUe,  7  Am. 
Dec  698.  It  has  been  held,  indeed,  that  a  bill  of  lading  for  goods  shipped  on 
a  vessel  must  be  signed  by  the  master,  and  that  a  contract  for  the  delivery  of 
such  goods  signed  by  the  owners  of  the  vessel  is  not  a  bill  of  lading:  Wo{fe 
▼.  Myers,  3  Sandf.  7.  This,  however,  is  clearly  an  erroneous  view.  It 
would  certainly  be  a  most  anomalous  doctrine  in  the  law  if  a  mere  agent 
could  bind  his  principal  by  a  contract  which  the  principal  himself  had  no 
power  to  make.  Undoubtedly  if  the  owner  of  a  vessel  himself  signs  a  con- 
tract for  the  carriage  and  delivery  of  goods  which  contains  the  essential 
features  of  a  bill  of  lading,  it  is  a  bill  of  lading,  and  the  signature  of  the 
master  is  unnecessary:  Dotoa  v.  Greene,  16  Barb.  72;  S.  C,  24  N.  Y.  638; 
J)ow8  V.  Rush,  28  Barb.  157.  Of  course,  in  the  case  of  goods  received  for 
transportation  by  rail  or  other  land  carriage,  the  bill  of  lading  may  be  signed 
1^  the  agent  of  the  carrier  who  has  authority  to  receipt  for  freight  and  to 
contract  for  its  transportation.  A  paper  signed  by  the  consignor  alone  stat- 
ing the  facts  of  the  shipment  of  goods  and  the  terms  of  carriage  is  not  a  bill 
of  lading,  if  the  consignor  is  not  himself  the  owner  of  the  vessel  or  the  agent 
of  the  owner:  CoviU  v.  HiU,  4  Den.  323.    Otherwise  where  the  consignors  are 
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<he  owners  of  tno  vanel:  Doim  ▼.  Htuh,  28  Barb.  157;  Dowt  v,  Oreene^  24 
N.  T.  638.  So  where  the  agents  of  the  carriers  are  also  the  ooDsignors  they 
may  nevertheless  sign  the  bill  of  lading.  Thus  an  instnunent  beginning 
'*BeoeiTed  from  W.  T.  Noell  &  Co.,"  which,  after  describing  the  goods  and 
their  oondition  and  stating  the  terms  of  transportation  and  the  destination, 
oonclnded  "Account  Henry  Dizon,  Esq.,  Henderson,  Kentucky,"  and  was 
signed  "  W.  T.  Noell  &  Co.,  agents,"  was  held  to  be  a  good  bill  of  lading  to 
Dixon:  Dixon  y.  CohmibuB  etc  By.  Co.,  4  Bias.  137. 

Cabbur  DmuED  CoNnoim,  When.— As  the  carrier  may  be  alio  the  con- 
signor of  goods  described  in  a  bill  of  lading,  as  has  jnst  been  stated,  so  hs 
may  be  the  consignee.  Thus,  where  the  master  of  a  vessel  signed  a  bill  of 
lading  for  goods  to  be  transported  to  the  West  Indies  and  there  "deliyered 
to  the  master  or  his  assigns,  he  or  they  paying  freight  for  the  said  goods,  one 
half  of  the  net  proceeds  of  the  sales,  etc.,  and  ten  dollars  in  addition  thereto, 
average  accustomed,"  it  was  decided  that  the  owner  of  the  vessel  was  liaUa 
both  as  carrier  and  consignee,  and  accountable  for  the  goods:  Momiey  v. 
Lord,  2  Conn.  889.  But  where  one  common  carrier  gives  a  bill  of  lading  for 
goods  deliverable  to  another  carrier  "or  order  at  N.,  they  paying  freight  for 
tiie  same,"  etc,  "account  James  P.  Sahin,  Fitohburg,"  the  second  oonmoa 
sairier  is  not  tliereby  constituted  consignee  so  as  to  be  liaUa  for  damages  in 
the  nature  of  demurrage,  but  receives  the  goods  merely  as  oonsigneei  Jlinor 
V.  Norwood  ete.  H.  M.  Co.,  82  Conn.  91. 

Bill  ov  Lading  d  Both  Rsouft  ahd  OoxraACfT.— A  UU  of  lading;  as 
appears  by  the  definition  of  it,  given  at  the  beginning  of  this  note,  is  an 
instrument  of  a  twofold  character.  It  is  an  acknowledgment  of  the  deliv- 
ery of  goods  to  the  carrier,  and  is  an  agreement  for  their  transportation  and 
ddivery  by  him  to  the  party  desigi^ted  as  consignee.  In  other  words,  it  is 
both  a  receipt  and  a  contract:  Angell  on  Carriers,  sec.  223;  Lawson  on  Car- 
riers, sec.  112;  Hutchinson  on  Carriers,  sec.  122;  Wayland  v.  Moody,  6  Ala. 
480;  MoTyer  v.  Siede,  26  Id.  487;  Meyer  v.  Peck,  83  Barb.  582;  Steamboai 
Miioowi  V.  WM,  9  Mo.  192;  O'Brien  v.  Oilehritt,  34  Me.  554;  TheDdaware, 
14  WalL  601;  PoOard  v.  Vinton,  13  Bep.  545,  U.  a  supreme  court  Some 
Tery  important  consequences  flow  from  this  double  nature  of  the  instrument, 
as  we  shall  presently  see.  Its  construction  and  effect  in  each  particular  case, 
and  the  extent  to  which  it  may  be  modified  or  controlled  by  extraneous  evi- 
dence, depend  upon  the  office  which  it  performs  in  that  case. 

EmoT  or  as  Evidbvcx,  and  How  Fab  mat  bb  Vabibd  ob  Contbollbd  by 
Pabol,  Gbnbballt. — Regarded  as  a  receipt  for  goods  a  bill  of  lading  is  like 
^aU  other  receipts,  merely  prima  fckcit  evidence  of  the  facts  stated  therein,  at 
least  between  the  immediate  parties  to  it,  and  may  be  varied  or  contradicted 
by  parol  or  other  extraneous  evidence:  Lawson  on  Carriers,  sec  112;  Hutchin- 
son on  Carriers,  sec.  122;  PorUaaid  Bank  v.  StvJbha,  4  Am.  Bee.  151;  WayUmd 
V.  Moedy,  5  Ala.  430;  Bdyea  v.  New  Haven  etc  Co.,  ^  Conn.  579;  Bissd  v. 
Price,  16  HI.  408;  Shepherd  v.  Naylor,  5  Gray,  591;  Sean  v.  Wingate,  3  Allen, 
103;  WhiU  V.  Van  Kirk,  25  Barb.  16;  Sutt(m  v.  KetUU,  Sprague,  309;  The  J. 
W.  Brown,  1  Bias.  76;  The  WdlmgUm,  Id.  279;  The  Lady  IhmUin,  8  WalL 
825.  On  the  other  hand,  as  a  contract,  a  bill  of  lading,  like  other  written 
contracts,  is  presumed,  in  the  absence  of  fraud,  imposition,  or  mistake,  to 
embody  the  entire  agreement  of  the  parties.  Prior  and  contemporaneoas 
parol  stipulations  are  deemed  merged  in  the  writing,  and  parol  evidence  is 
inadmissible  to  explain,  vary,  control,  or  contradict  it:  Lawson  on  Carriers, 
sec.  112;  Hutchinson  on  Carriers,  sec.  126;  White  v.  Van  Kirk,  25  Barb.  16; 
Jfitzhugh  v.  Wiman,  9  N.  Y.  559;  Lang  v.  New  York  etc,  B.  B.  Co,,  50  Id.  7a 
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Does  not  Estop  Ship-owneb  from  Showing  no  Goods  Shippkd. — In 
•ooordance  with  the  doctrine  ahove  stated,  it  is  clear  that  a  commoa 
carrier  is  not  estopped  by  a  bill  of  lading  signed  by  his  agent  from  de- 
nying that  the  goods  were  actually  received  as  therein  stated,  especially 
where  the  action  is  between  himself  and  the  alleged  shipper,  or  his  factor  or 
agent  who  has  advanced  no  money  on  the  faith  of  the  writing:  Hunt  v.  MU» 
MSi^ppi  etc  R.  B,  Co.,  29  La.  An.  446;  Dean  v.  King,  22  Ohio  St.  118.  So 
where  a  bill  of  lading  is  given  by  the  master  of  a  vessel,  by  mistake,  for 
goods  not  shipped  on  his  boat,  bat  on  another  vessel  belonging  to  different 
owners:  The  Lady  Franklin,  8  Wall.  325.  The  writing  is  merely /Trtmayaete 
evidence  of  the  shipment;  and  so  far  as  those  are  concerned  who  are  imme- 
diate parties  to  the  transaction,  or  have  come  into  possession  of  the  bill  of 
lading  without  having  parted  with  their  money  upon  the  faith  of  representa- 
tions contained  in  it,  it  is  unquestionably  just  that  the  document  should  be 
open  to  contradiction  and  that  it  should  be  permitted  to  be  shown  that  no 
such  property  as  that  described  in  it  was  in  fact  shipped.  But  the  case  is 
not  so  clear,  upon  principle,  with  respect  to  one  who  on  the  faith  of  a  bill  of 
lading  fraudulently  or  mistakenly  issued  for  goods  which  have  never  in  (mat 
been  shipped,  has  advanced  his  money  as  consignee  or  as  indorsee  to  pay  the 
price  of  the  goods.  The  overwhelming  weight  of  authority,  however,  is  in 
favor  of  the  doctrine,  that  even  as  against  such  a  bona  fide  consignee  or  in- 
dorsee, the  ship-owner  is  not  estopped  by  the  bill  of  lading  from  showing 
that  no  goods  were  shipped  as  therein  stated:  BerUey  v.  WatUng,  7  Ad.  ft  E. 
29:  Oremt  v.  Norvoay,  2  Eng.  L.  &  Eq.  337;  S.  C,  lOGom.  B.  665;  Hvbberatg 
V.  Ward,  8  Ex.  (N.  H.  ft  G.)  330;  Broum  v.  PowU  Coat  Co.,  L.  B.,  10  Com. 
P.  562;  McLean  v.  Fleming,  L.  R.,  2  Scotch  ft  Div.  App.  Gas.  128;  Sehoomr 
Freeman  v.  Bwhngham,  18  How.  U.  S.  182;  PoUard  v.  VhUcn,  13  Rep. 
645  (U.  S.  Sup.  Ct.);  SuU(m  v.  Kettell,  Spngue,  309;  The  Loon,  7  Blatoh. 
244;  Fellows  v.  Steamer  R.  W.  Powell,  16  La.  An.  316;  BalHmare  etc  B.  R. 
Co.  V.  WUhene,  44  Md.  11;  S.  C.,  22  Am.  Rep.  26;  Sears  v.  Wingate,  3  Allen, 
103;  Lofuislana  National  Bank  v.  Laveille,  52  Mo.  380;  Bobinson  v.  Memphis 
etc  B.  R.  Co.,  9  Fed.  Rep.  129;  Hutchinson  on  Carriers,  sec.  122  ei  seq.  So 
where  the  goods  are  not  manufactured  when  the  bill  of  lading  is  signed,  and 
the  parties  issuing  the  same  never  obtain  actual  or  constructive  possessian 
of  such  goods,  the  carrier  may  show  that  fact  against  an  indorsee  of  the  in* 
strument:  Cnion  B.  B.  A  T.  Co.  v.  Teager,  34  Ind.  1.  Nor  is  a  wharfinger 
bound  by  a  receipt  fraudulently  signed  by  his  servant  for  goods  which  have 
not  in  fact  been  received:  Coleman  v.  Riches,  16  Com.  B.  104.  The  theoiy 
upon  which  these  cases  proceed  is  that  the  master  or  other  agent  has  no 
authority  to  sign  receipts  for  goods  which  have  not  been  received,  and  if* 
he  does  so,  his  principal  is  not  bound  thereby;  and  that  any  one  who  takee 
such  a  document  takes  it  with  notice  of  this  limitation  upon  the  agent's  au- 
thority, and  can  not  justly  require  the  principal  to  make  good  a  loss  which  ii 
due  to  his  own  want  of  prudence  iu  trusting  to  the  agent's  unauthorized  act. 
''The  receipt  of  the  goods,"  says  Miller,  J.,  iu  PoUard  v.  ViiUon,  13  Rep. 
545  (U.  S.  supreme  court),  "  lies  at  the  foundation  of  the  contract  to  carry 
and  deliver.  If  no  goods  are  actually  received  there  can  be  no  valid  contract 
to  carry  or  to  deliver."  Further  on  in  the  same  opinion  his  honor  says: 
"  Before  the  power  to  make  and  deliver  a  bill  of  lading  could  arise,  some  pe^ 
son  must  have  shipped  goods  on  the  vessel.  Only  then  oould  there  be  a 
sh  pper,  and  only  then  could  there  be  goods  shipped.  In  saying  this,  we  do 
not  mean  that  the  goods  must  have  been  actually  placed  on  the  deck  of  the 
vesseL  If  they  came  within  the  control  and  custody  of  the  officers  of  the 
boat,  for  the  purpose  of  shipment,  the  contract  of  carriage  had  oommenoad 


Nov.  1842.]  Chandler  v.  Sprague.  411 

and  the  evidence  of  it  in  the  form  of  a  bill  of  lading  would  be  binding.  Bat 
without  such  a  delivery  there  was  no  contract  of  carrying,  and  the  agents  of 
defendant  had  no  authority  to  make  one.  They  had  no  authority  to  sell 
cotton  and  contract  for  delivery.  They  had  no  authority  to  sell  bills  of 
lading.  They  had  no  power  to  execute  these  instruments  and  go  out  and  sell 
them  to  purchasers.  No  man  had  a  right  to  buy  such  a  bill  of  lading  of 
them,  who  had  not  delivered  them  the  goods  to  be  shipped." 

There  ii  much  force  in  this  reasoning,  but  it  can  not  be  doubted  that  there 
Are  some  very  cogent  arguments  in  favor  of  the  opposite  doctrine,  that  M 
against  a  bonajide  indorsee  of  a  bill  of  lading  for  value,  or  a  consignee  who 
has  in  good  faith  advanced  money  thereon,  the  carrier  ought  to  be  estopped 
to  deny  that  the  goods  mentioned  therein  were  in  fact  received  by  his  serv* 
ants.  It  IB  no  doubt  true,  that  a  ship-owner  never  gives  authority  to  the 
master  to  issue  a  bill  of  lading  for  goods  which  have  never  been  received  on 
board  the  vessel;  but  it  is  also  true,  that  the  master  has  a  general  authority 
to  issue  bills  of  lading  upon  goods,  and  that  when  he  signs  such  a  documenti 
it  being  within  the  scope  of  his  apparent  authority,  those  receiving  the  doo- 
nment  have  a  right  to  presume  that  it  represents  an  actual  shipment  of  goods. 
This  is  the  legal  presumption  upon  the  face  of  the  instrument,  without  extra- 
neous proof.  In  other  words,  it  is  prima/acie  or  presumptive  evidence  of  « 
shipment.  It  has  never  been  held  necessary  to  show  affirmatively,  by  other 
evidence,  that  goods  of  the  kind  and  quantity  mentioned  were  shipped  before 
introducing  a  bill  of  lading.  But  if  the  document  itself  is  not  on  the  face  of 
it  evidence  of  a  shipment,  and,  therefore,  of  the  master's  authority  to  iasoo 
a  bill  of  lading  for  the  goods,  independent  preliminary  proof  of  those  facta 
would  in  every  case  be  required.  If,  then,  a  bill  of  lading  is  prima/aeie  evi* 
dence  that  the  goods  described  have  been  shipped,  and  therefore  that  the  issa- 
anoe  of  the  instrument  was  authorized,  is  it  not  in  accordance  with  established 
legal  principles  that  the  consignee  or  indorsee  who,  in  good  faith,  parts  with 
his  money  upon  the  credit  of  the  prima  facie  case  so  made,  should  be  pre- 
ferred to  the  ship-owner  who  has  put  it  in  the  power  of  the  master  to  mako 
that  prima/acie  case  ?  The  argument  becomes  still  more  forcible  when  it  is 
borne  in  mind  that,  as  will  presently  be  more  fully  shown,  bills  of  lading  havo 
long  been,  by  the  custom  of  merchants,  qttaai  negotiable,  and  therefore  that 
the  convenience  of  commerce  and  of  free  exchange  requires  that  such  instru- 
ments should  be  viewed  with  confidence  and  not  with  distrust  by  the  business 
world.  Besides,  how  much  more  reasonable  it  is  to  throw  the  risk  as  to 
whether  the  goods  represented  by  a  bill  of  lading  have  been  actually  shipped 
or  not,  upon  the  ship-owner,  who  presumably  knows  the  master's  character 
and  business  habits,  and  can,  if  he  chooses,  exerdse  a  constant  surveillance 
over  him,  rather  than  upon  the  consignee  or  indorsee  at  a  distance  from  the 
place  of  shipment,  who  perhaps  is  unacquainted  with  the  master,  and  has  no 
means  of  knowing  whether  he  has  received  the  goods  for  shipment  or  not. 
It  has  been  determined,  in  accordance  with  this  line  of  reasoning,  in  several 
cases,  that  a  ship-owner  is  bound  by  a  bill  of  lading  issued  by  the  master  of 
his  vessel,  where  it  comes  into  the  hands  of  a  bona  fide  consignee  or  indorsee 
who  has  advanced  money  on  the  faith  of  it,  even  though  the  goods  repre- 
sented thereby  have  not  in  fact  been  shipped,  and  that  he  must  make  good 
the  loss.  This  was  expressly  decided  upon  a  review  of  the  principal  author- 
ities in  the  recent  case  of  Simix  CUy  etc.  B.  B.  Co.  v.  lirH  National  Bank,  10 
Neb.  556;  S.  C,  35  Am.  Bep.  488.  So  where  a  bill  of  lading  was  issued  by 
an  agent  of  a  carrier  who  had  authority  to  issue  such  bills,  upon  a  forged 
warehouse  receipt,  knowing  that  the  consignor  intended  to  raise  money  on 
the  bill  of  lading,  and  the  plaintiff,  having  in  good  faith  advanced  money  to 
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the  consignor  on  the  credit  of  the  bill  of  lading,  brought  an  action  against 
the  carrier  for  the  non-deliveiy  of  the  goods,  it  was  determined  that  the  car- 
rier was  estopped  from  showing  that  no  goods  had  in  fact  been  received:  Ar' 
maur  r.  Michigan  etc  B.  R.  Co.,  65  N.  Y.  Ill;  S.  C,  22  Am.  Rep.  603.  A 
similar  doctrine  ruled  Wichita  Sanfinga  Bank  v.  Atchinaon  etc,  R.  B.  Co.,  20 
Kan.  619,  where  two  bills  of  lading  were  issued  by  a  railroad  company  on  a 
single  consignment  of  wheat,  when  it  had  been  in  the  habit  of  issuing  only 
one  on  each  consignment,  and  the  two  biUs  having  been  negotiated  to  two 
different  bomajide  indorsees,  one  of  whom  got  possession  of  the  wheat,  it  waa 
held  that  the  railroad  company  was  also  liable  to  tiie  other  indorsee  on  the 
other  bill  of  lading.  In  Armour  ▼.  Michigan  etc  M.  M.  Co.,  65  K.  Y.  Ill; 
8.  C,  22  Am.  Bep.  003»  above  refeired  to,  D wight,  C,  who  delivered  the 
opinion,  thus  refers  to  Cfrani  v.  Norway,  10  Com.  R  665,  the  leading  Knglish 
«ase  in  favor  of  the  doctrine  that  a  bill  of  lading,  even  in  the  hands  of  an 
indorsee  or  oonsignee  who  has  bona  fdt  advanced  money  on  the  faith  of  it» 
does  not  estop  the  ship-owner  from  showing  that  no  goods  were  in  fact  shippedt 
"(TronC  v.  Norway  has  been  subject  to  much  and  severe  critioiBm  as  being 
adverse  to  the  general  view  prevailing  in  the  courts  of  this  states  where  oon- 
fidenoe  has  been  reposed  in  an  agent  and  an  appsrent  authority  oonf erred  upon 
him,  that  the  principal  must  suffer  from  an  actual  exercise  of  authority  not 
exceeding  the  appeanmoe  of  that  which  is  granted.  When  one  of  two  inno- 
cent persons  must  suffer  in  such  a  case,  that  person  must  bear  the  loss  who 
raposed  the  oonfidence.  So  far  as  QraaU  v.  Norway  standa  in  the  way  of  this 
doctrine,  it  must  be  deemed  to  be  overruled. — ^Bemarfcs  of  Davis,  J.,  in  New 
Tork^tc  B.  B.  Co.  v.  Sehmi^,  di  N.  Y.  73."  And  where  a  bill  of  lading 
receipted  for  a  certain  number  of  "barrels  of  eggs,"  and  when  delivered  the 
barrels  contained  nothing  but  sawdust,  it  was  held,  notwithstanding  certain 
qualifying  expressions  in  the  bill  of  lading,  that  it  estopped  the  carrier  to 
deny,  as  against  a  bona  fide  indorsee  who  had  paid  the  price  of  the  goods, 
that  the  barrels  contained  eggs  when  shipped:  MUler  v.  Hannibal  etc  B.  B. 
Co.,  24  Hun,  607.  Although  the  great  weight  of  authority,  as  already  stated, 
is  unquestionably  in  favor  of  the  doctrine  that  the  ship-owner  is  not  estopped, 
in  such  a  case,  to  deny  the  shipment  of  the  goods  as  against  a  bona  fide  con- 
signee or  indorsee,  it  seems  to  us  that  the  decisions  holding  the  opposite  view 
are  based  upon  the  sounder  reason. 

As  respects  the  master,  or  other  person,  who  signs  the  bill  of  lading,  it  is 
unquestionably  Just  that  he  should  be  estopped  in  favor  of  a  bona  fide  con- 
signee or  indorsee,  who  advances  money  on  the  faith  of  it,  from  denying  the 
shipment  of  the  goods  therein  receipted  for:  Sears  v.  WingcUe,  3  Allen,  103. 
By  the  English  bill  of  lading  act,  18  and  19  Vict.,  c.  Ill,  sec.  3,  it  is 
expressly  provided  that,  *' Every  bill  of  lading  in  the  hands  of  a  consignee 
or  indorsee  for  valuable  consideration,  representing  goods  to  have  been 
shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master,  or  other  person  signing  the  same,  notwithstanding  that 
such  goods,  or  some  part  thereof,  may  not  have  been  so  shipped,  imless  such 
holder  of  the  bill  of  lading  shall  have  had  actual  notice  at  the  time  of  re- 
ceiving the  same  that  the  goods  had  not  been,  in  fact,  laden  on  board:  Pro- 
vided, that  the  master,  or  other  person  so  signing,  may  exonerate  himself  in 
respect  of  such  nusrepresentation  by  showing  that  it  was  caused  without  any 
default  on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims."  But  this  provision  does 
not  render  the  bill  of  lading  an  estoppel  against  the  shipowner:  Jeesei  v. 
Bath,  36  L.  J.  Ex.  149;  S.  C,  L.  R.,  2  Ex.  267;  Meyer  v.  Dresser,  33  L.  J.  C. 
P.  289;  S.  C,  16  Ck>m.  B.  (N.  S.)  646:  10  L.  T.  (N.^S.)  612;  Brown  v.  PoweU 
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ete.  Co.,  44  L.  J.  C.  P.  290;  S.  C,  L- R..  lOG.  P.  602.    Bat  the  masier  is  of 
«mne  estopped  even  though  he  is  part  owner:  Meyer  r,  Dreeeer,  eupra. 

The  dootrine  that  a  bill  of  ladini;  does  not  bind  the  owner  of  the  yenel  vn* 
Isae  the  goods  are  in  fact  shipped,  does  not  apply  to  every  case  where  the 
goods  are  not  aotoally  on  board  when  the  bill  of  lading  is  signed.  Begnlarly» 
no  donbt,  the  bill  shonld  not  be  signed  nntil  the  goods  are  laden;  bat  if, 
through  inadvertenoe  or  otherwise,  the  bill  is  signed  before  the  aetoal  lading, 
it  ia  nevertheless  binding,  if  the  goods  therein  described  are  afterwards  pat 
on  board  before  the  vessel  departs  on  her  voyage:  RowUy  v.  BigeloWf  23  Am. 
Deo.  007;  The  Ddaware,  14  WalL  001.  As  was  said  in  the  oase  last  dted, 
the  contract  operates  on  the  after-laden  goods  as  between  the  shipper  and 
carrier  "  by  way  of  relation  and  estoppeL" 

Not  Gonclusivx  as  to  Qttantitt. — ^A  bill  of  lading  is  no  more  condnsivo 
as  to  the  quantity  of  goods  shipped  than  as  to  tiie  fact  of  shipment.  In 
this  respect  also  it  is  regarded,  as  between  the  carrier  and  shipper,  or  the 
carrier  and  consignee,  where  the  latter  has  not  advanoed  money  hofnajide  on 
the  faith  of  the  bill  of  lading,  as  merely  prima  fcudt  evidence,  and  the  car- 
rier may  show,  in  an  action  against  him  for  the  loss  of  part  of  the  goods,  or 
in  an  action  for  freight,  that  the  bill  of  lading  was  through  fraud  or  mistake 
given  for  a  greater  quantity  of  goods  than  was  actually  received,  and  that 
the  quantity  received  was  delivered  to  the  consignee:  BaUe  v.  Todd^  1  Moo. 
&  B.  100;  The  J.  IT.  Brwm,  1  Bias.  70;  WaOact  v.  Lwg,  8  Brad.  604; 
SUambooU  Wieconein  v.  Y<mng,  3  O.  Greene,  208;  Seare  v.  Wingaie^  8  Allen, 
103;  HaU  v.  May,  7  Id.  454;  O'Brien  v.  QUchrist,  84  Me.  564;  Meyer  v.  Peek. 
33  Barb.  632;  8.  C,  in  court  of  appeals,  28  K.  Y.  690;  Alhe  ▼.  JESaton,  51  Id. 
410.  And  where  there  is  a  deficiency  in  the  quantity  received  and  delivered, 
the  consignee  can  not  deduct  the  value  of  such  deficiency  from  the  freight 
on  the  goods  delivered:  Meyer  v.  Dreaeer,  10  Com.  B.  (N.  8.)  048;  nnless 
such  deduction  is  provided  for  by  some  stipulation  in  the  contract,  as  herein* 
after  stated.  To  exclude  parol  evidence  of  a  deficiency  in  the  quantity  of 
goods  shipped  as  against  all  who  have  not  advanced  money  on  the  foitii  of 
the  bill  of  lading,  the  language  must  be  clear  and  explicit:  AVbe  v.  Eakm^  51 
N.  Y.  410.  If,  however,  the  bill  of  lading  contains  the  danse  ''quantity 
guaranteed,"  it  becomes  condusive  evidence  of  the  quantity,  and  renders  the 
carrier  liable  for  any  shortage:  Bieed  v.  CampMly  64  Id.  353.  If,  on  the 
other  hand,  the  bill  of  lading  contains  the  clause  "weight  unknown,"  or  any 
clause  of  similar  import,  it  is  clear  that  the  carrier  is  not  to  be  hdd  to  war- 
rant the  wdght  to  be  as  specified,  and  that  he  is  not  thereby  estopped  to 
show  against  the  shipper,  or  any  holder  of  the  bill  of  lading,  that  the  weight 
was  less  than  that  stated,  and  that  all  the  goods  received  were  deliveied: 
Shepherd  v.  NayJar,  5  Gray,  691;  Jeead  v.  BoUe,  L.  B.,  2  Ex.  267. 

The  ground  upon  which  the  doctrine  that  a  bill  of  lading  given  for  more 
goods  than  are  actually  shipped  does  not  oondude  the  carrier  from  showing 
that  fact,  is  said  in  some  of  the  cases  to  be  that  the  master  has  authority  to 
receipt  only  for  goods  actually  received.  Hence,  if  he  recdpts  for  more,  he 
exceeds  his  authority,  and  the  owner  is  not  bound:  Seare  v.  WtngaU,  8  Allen, 
103.  The  master's  authority  is  regarded  as  exhausted  when  he  has  receipted 
for  the  goods  actually  shipped:  Huhbersty  v.  Ward,  8  Ex.  (W.  H.  &  G.)  330. 
It  is  just  as  much  beyond  his  authority  to  give  a  bill  of  lading  for  more  goods 
than  he  has  recdved  as  to  give  one  where  no  goods  have  been  received.  If, 
therefore,  a  bill  of  lading  given  by  the  master  of  a  vessel  does  not  estop 
the  owner  of  the  vessel  from  showing,  even  as  against  a  bona  fide  indorsee  or 
consignee  who  has  advanced  money  on  the  faith  of  the  instrument,  that  ne 
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goodi  wvre  in  fact  shipped,  neither,  according  to  the  theory  first  stated,  doea 
it  estop  him  from  showing,  as  against  such  consignee  or  indorsee,  that  the 
quantity  shipped  was  less  than  that  stated.  It  was  accordingly  decided,  in 
^eors  ▼.  WtngcUtf  8  Allen,  103,  that  a  bill  of  lading  for  a  certain  number  d 
tons  of  coal  was  not  conclusiTe  as  to  the  quantity  against  the  owners  of  the 
vessel  in  favor  of  an  indorsee  for  value  who  had  no  notice  of  any  deficiency. 
We  can  not  admit,  however,  that  the  rule  holding  a  ship-owner  not  to  be  pre- 
cluded by  a  bill  of  lading  given  by  the  master  of  his  vessel  from  showing,  as 
against  a  bonaJkU  indorsee,  that  no  goods  were  shipped  (even  conceding  that 
rule  to  be  sound),  should  be  so  extended  as  to  allow  the  owner  to  show,  as 
against  such  indorsee,  that  there  was  a  deficiency  in  the  quantity  of  goods 
shipped.  A  plain  distinction  exists,  as  it  seems  to  us,  between  the  two  clnoses 
of  cases.  There  is  some  show  of  reason  for  holding  that  a  bill  of  lading 
issued  by  a  master  or  other  agent,  where  no  goods  have  been  shipped,  is  be- 
yond the  agent's  authority,  and  therefore  void  even  in  the  hands  of  a  stranger 
who  has  in  good  faith  advanced  money  on  it.  But  where  there  is  a  shipment 
of  goods,  the  master  or  agent  has  authority  to  sign  a  bill  of  lading,  and  if  he 
misrepresents  the  quantity  of  goods,  and  an  innocent  third  person  is  thereby 
induced  to  part  with  his  money  on  the  faith  of  the  representation,  the  princi- 
pal ought  certainly  to  be  bound,  because  the  agent  has  not  acted  outside  of 
his  authority,  but  has  merely  abused  it.  It  is  just,  therefore,  that  he  who 
conferred  the  authority,  and  not  he  who  confided  in  it,  should  suffer  by  the 
abuse  of  it^  In  accordance  with  this  view,  it  was  decided  in  Rdyta  v.  Ntw 
Ha/ven  ete.  Co.,  42  Conn.  679,  that  a  bill  of  lading  inued  by  a  master,  on  the 
representation  of  the  shipper,  for  a  greater  quantity  of  certain  goods  than  was 
in  fact  shipped,  where  the  consignee  advanced  money  upon  the  faith  that  the 
quantity  so  receipted  for  was  correct,  was  conclusive  in  favor  of  such  con- 
signee in  an  action  against  him  by  the  carrier  for  freight,  and  that  i4  such  an 
action  the  consignee  could  recoup  the  amount  of  his  loss  by  the  deficiency  not 
to  exceed  the  amount  claimed  for  freight.  So  in  Dicheraon  v.  Seelye,  12  BarU 
09,  it  was  held  that  while  parol  evidenoe  was  admissible  between  the  shipper 
and  ship-owner  to  vary  or  explain  a  bill  of  lading  as  a  receipt,  by  showing  a 
less  quantity  shipped  than  was  stated,  yet  such  evidence  was  not  admifatihle 
as  against  an  assignee  of  the  bill  of  lading  who  had  bonajide  paid  value  on  the 
laith  of  its  statements. 

The  master  is  certainly  concluded  by  the  statements  in  his  bill  of  lading  as 
to  the  quantity  of  the  goods  as  against  a  bonajidetaagaee  or  indorsee  of  such 
bill  of  lading,  and  must  make  good  any  deficiency:  Byrne  v.  Weeks,  7  Bos. 
372;  Van  Santen  v.  Standard  Oil  Co.,  17  Hun,  140;  Sears  v.  Wingate,  3  Allen, 
103.  But  if  he  has  been  induced  by  the  misrepresentation  of  tiie  shipper  to 
receipt  for  more  goods  than  he  has  actually  received,  and  is  compelled  to 
pay  the  deficiency  to  the  consignee,  he  may  recover  it  from  the  shipper:  Van 
Santen  v.  Standard  Oil  Co.,  17  Htm,  140.  The  principle  that  a  bonajide  in- 
dorsee of  a  bill  of  lading  who  advances  money  thereon  may  rely  upon  its 
statements  as  to  quantity  as  against  the  master  does  not  apply  to  one  who  pur- 
chases the  goods  prior  to  their  shipment,  and  who  does  not  make  tiUe  through 
the  bill  of  lading:  Meyer  v.  Peck,  28  N.  Y.  590.  Nor  is  the  master  concluded 
by  the  statement  of  the  quantity  where  it  ia  stated  with  the  qualification 
"  more  or  less,"  and  the  deficiency  is  not  excessive,  and  where  the  height  is 
so  much  per  ton,  per  bushel,  or  the  like:  KeUey  v.  Bowker,  11  Gray,  428. 
In  Blanchet  v.  PoweWs  etc,  Co.,  h.  ISL,  9  £x.  74,  which  was  an  action  by  the 
master  of  a  vessel  against  the  indorsee  of  a  bill  of  lading  to  recover  a  lump 
■um  as  freight  on  certain  pit-wood,  the  defendant  claimed  that  there  was  a 
deficiency  in  the  number  of  tons  specified  in  the  bill  of  ladings  but  the  plaint* 
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iff  WAS  peimitted  to  show  that  the  weight  delivered  was  all  that  was  receiTed 
by  him,  notwithetanding  the  bill  of  lading  act  of  18  and  19  Vict.,  c  111,  before 
referred  to,  and  it  was  held  that  the  specification  of  the  weight  in  the  bill  of 
lading  was  a  mere  misdescription  without  frand,  and  did  not  affect  the  right 
to  recover  freight^  the  weight  being  immateriaL 

Not  Gonolusivb  as  to  Gokdition  07  Goods. — Statements  in  a  bill  of  lading 
to  the  effect  that  the  goods,  when  received,  were  "  in  good  order,**  or  the  like, 
affect  the  instmment  only  in  its  character  as  a  receipt,  and  are  therefore 
merely  prinut  /aeie  evidence  of  the  facts  stated,  and  may  be  contradicted  by 
parol  in  an  action  between  the  carrier  or  master  and  the  shipper  or  consignee 
who  has  not  in  good  faith  advanced  money  on  the  credit  of  the  instmment: 
Barrett  v.  Rogers^  5  Am.  Dec.  46;  ChoaU  v.  Cfrowninshield,  3  Cliff.  184;  ITte 
Oriflaame,  1  Saw.  176;  The  Adriatie,  16  Blatch.  424;  S.C,,9ub  nom.  Archer  v. 
AdriaOe,  8  Rep.  231;  NeUan  v  Woodr^f,  1  Black,  166;  Bissel  v.  Price,  16  HI. 
408;  nUnoU  Central  M.  M.  Co,  v.  CM,  72  HI.  148;  Tarbcx  v.  £adem  Steams 
boat  Co.,  60  Me.  339;  Wi^sUr  v.  CoOins,  70  Id.  290;  S.  C,  36  Am.  Bep.  327; 
MiteheU  v.  Cniied  Expreta  Co.,  46  Iowa,  214;  Steamboat  Miuouri  v.  WM,  9 
Mo.  192;  Hattinge  v.  Pepper,  11  Pick.  43;  Miehardt  v.  Doe,  100  Mass.  624; 
kelson  V.  St^heMon,  6  Ihier,  688;  ElUa  v.  WiUaird,  9 N.  Y.  629.    Snchstate- 
ments  are  constmed  to  imply  no  more  than  that  the  goods  are  in  good  ood- 
ditioo  so  far  as  they  are  open  to  inspection:  Hntohinson  on  Carriers,  seo.  126| 
Choaie  v.  CroumkUhield,  3  Cliff.  184;  The  Bark  OJbere,  3  Ben.  48;  Tag^HXC  v. 
EagUm  Steamboat  Co.,  60  Me.  339;  Witzler  v.  CoUins,  70  Id.  290;  S.  C,  35 
Am.  Bep.  327;  Hagtinga  v.  Pepptr,  11  Pick.  43.    If  the  goods  are  in  casks  or 
dosed  packages,  the  admission  in  the  bill  of  lading  that  they  are  "  in  good 
order,"  or  "well  conditioned,"  can  not  apply  to  their  internal  condition,  ex- 
cept so  far  as  it  may  be  inferred  from  the  external  appearance:  JSCeitA  v. 
Amagid€,  1  Bnsh.  466.    The  master  is  not  permitted  to  open  casks  for  the 
purpose  of  inspecting  the  contents:  fPicmfen  v.  Qretr,  6  Watts,  424.    Un- 
doubtedly, therefore,  when  it  is  sought  to  chaige  the  carrier  with  damage  to 
the  goods  by  leakage  or  the  like,  he  may,  notwithstanding  the  admission  that 
they  were  "  in  good  order,"  prove  latent  defects  in  the  cases  or  casks  whereby 
the  contents  were  lost  or  injured:  Nelaon  v.  Woodruff,  1  Black,  166;  The  OH- 
fiammt,  1  Saw.  176;  Ndaon  v.  Stepkenaon,  6  Duer,  638;  Barrett  v.  Bogera,  5 
Am.  Dec  46*    It  was  held,  however,  in  Warden  v.  Oreer^  6  Watts,  424,  where 
certain  casks  of  molasses  were  receipted  for  as  in  good  condition  and  were  psrtly 
empty  when  delivered  to  the  consignee,  that  parol  evidence  as  to  the  leaky 
condition  of  the  casks  when  received  was  inadmissible,  except  in  case  of  frand, 
impositiDn,  or  mutual  mistake.    The  burden  of  proof  is  certainly  on  the  car- 
rier where  the  goods  are  receipted  for  as  in  good  condition  and  are  delivered  in 
a  damaged  state,  or,  if  in  casks,  with  part  of  their  contents  gone,  to  show  that 
it  was  due  to  original  latent  defects,  or  to  some  cause  for  which  he  or  his 
agents  are  not  responsible:  The  Or\fiamme,  1  Saw.  176;  Clark  v.  BamweJl,  12 
How.  U.  S.  272;  Tarbox  v.  Eastern  Steamboat  Co,,  60  Me.  339;  Bicharda  v. 
Doe,  100  Mass.  624;  Price  v.  PoweU,  3  N.  Y.  322;  Artnd  v.  LiverpofA  etc,  Co., 
64  Barb.  118;  Ndaon  v.  Stephenaon,  6  Duer,  638.    Thus  where  it  appears  that 
the  contents  of  a  cask  have  been  lost  by  leakage  through  a  latent  defect,  and 
the  bill  of  lading  contains  the  clause  "  not  accountable  for  leakage,"  the  bur- 
den is  on  the  consignee  to  show  that  the  loss  might  have  been  prevented  by 
reasonable  skill  and  diligence:  The  Bark  Olbera,  3  Ben.  148.    But  the  dauae 
"not  accountable  for  leakage  or  breakage  arising  from  improper  or  defective 
packages  or  casks,"  does  not  qualify  the  effect  of  the  bill  of  lading  in  any  way, 
since  that  would  be  implied  if  no  such  clause  were  inserted:  The  Ori^omnw,  1 


416  Chandler  u  SPRAOxns.  [Mass. 

8»w.  178.  No  donbt  if  the  bill  of  lading  is  so  qoaiified  as  to  avoid  any  ao- 
knowledgment  that  the  goods  were  reoeived  in  good  order,  the  harden  is 
on  the  shipper  or  consignee  to  show  that  they  were  so,  where  be  claims  for 
any  damage  or  diminution  in  tnuosportation:  NeUon  ▼.  Btephenaon^  5  Daer, 
638.  Thus  where  the  bill  of  lading  receipts  for  the  goods  as  in  good  order  and 
condition,  bnt  contains  tiie  danae  "  quantity  and  quality  unknown,"  it  Is 
held  not  to  admit  that  the  goods  were  in  good  condition,  and  the  consignor  or 
consignee  claiming  for  damage  in  transportation  must  show  either  that  the 
goods  were  in  good  order  when  reoeived  or  that  the  damage  is  directly  trace- 
able to  a  cause  for  which  the  carrier  is  responsible:  Th^  Protperioio  PaiasM>» 
29  L.  T.  (N.  S.)  622;  The  Ida,  32  Id.  541. 

It  is  said  in  Beeun  v.  WingcUe,  3  Allen,  103,  correctly  as  we  think,  that  aa 
against  a  bomafide  consignee  or  indorsee  for  value,  a  bill  of  lading  estops  the 
master  or  person  signing  it  from  denying  that  the  goods  were  in  the  condition 
therein  stated.  But  it  is  not  so,  it  seems,  under  the  English  bill  of  lading  aol 
before  referred  to,  or  under  the  Canadian  statute  copied  from  it:  Chapman 
V.  ZtaJUmd,  24  U.  C.  C.  P.  421. 

Admissibilitt  07  Pabol  Evtdkncb  or  Tims  of  SHiFscEirr,  Placb  ov 
Stowaob,  Coubsb  of  Vsbsxl,  kto. — ^As  has  already  been  stated,  the  general 
rule  IB  that  parol  evidence  is  inadmissible  to  vary  or  contradict  a  biU  of  lad* 
ing  in  any  particular  in  which  it  has  the  effect  of  a  contract,  and  not  of  a 
receipt.  Hence  it  can  not  be  shown  by  parol  that  the  carrier  agreed  to  for^ 
ward  the  goods  on  the  day  the  bill  of  lading  was  signed,  where  the  bill  stip- 
ulated merely  for  transportation  "  without  unnecessary  delay:"  I-ndiamapcUB 
etc.  B,  B,  Co.  V.  Bemmy,  13  Ind.  518.  So  parol  evidence  of  an  understand- 
ing that  the  goods  were  to  be  carried  on  deck  is  inadmissible  to  excuse  a  Ices 
arising  from  such  carriage:  Barber  v.  Braeet  8  Am.  Dec.  149;  The  Welling- 
Km,  1  Biss.  279;  The  Delaware,  14  Wall  579;  Oreery  v.  Holly,  14  Wend.  26. 
For  a  "  dean  bUl"  of  lading  imports  an  sgreement  to  stow  the  goods  under 
deck:  The  Wellington,  1  Biss.  279;  Sproat  v.  DortneU,  26  Me.  185;  Creery  v. 
HoUy,  14  Wend.  26.  But  evidence  of  a  usage  to  carry  a  particular  kind  of 
goods,  such  as  lumber,  on  deck,  is  admissible  if  the  bill  of  lading  is  silent: 
Sproal  V.  Dotmell,  26  Me.  185.  So  parol  evidence  of  an  agreement  to  carry 
the  goods  by  a  particular  route,  or  to  touch  at  a  point  out  of  the  direct  course, 
is  inadmissible:  May  v.  Babcock,  4  Ohio^  334;  WhUe  v.  Van  Kirk,  25  Barb. 
16;  WkUe  v.  Aahion,  51  N.  Y.  280.  The  bill  of  Uding  may  stipulate  for  a 
particular  route:  White  v.  Van  Kirk,  25  Barb.  16.  If  not,  the  implied  agree- 
ment is  that  the  vessel  is  to  take  the  direct  or  usual  course:  May  v.  Babeoek,  4 
Ohio,  334.  If  there  are  two  customary  routes,  the  carrier  may  take  that  which 
he  pleases,  notwithstanding  a  parol  agreement  to  take  a  particular  one,  although 
the  consignor  insures  the  goods  in  consequence  of  such  verbal  agreement  as 
having  been  shipped  by  that  route  and  loses  his  insurance  by  the  other  route 
being  taken:  WhUe  v.  Aehion,  61  N.  Y.  280.  But  a  bill  of  lading  signed  by 
the  master  of  a  chartered  vessel  at  the  request  of  the  charterer's  agent  is  not 
conclusive  as  to  the  course  of  the  voyage,  where  the  charter-party  contains 
mutual  stipulations  as  to  that  matter,  and  there  are  other  circumstances 
showing  that  the  bill  of  lading  was  not  intended  to  be  conclusive:  Cobb  v. 
Blanehard,  11  Allen,  409.  Although  the  agreement  to  pay  freight  is  a  part 
of  the  contract,  yet  it  is  held  that  parol  evidence  of  an  understanding  that 
a  third  person  was  to  pay  the  freight  is  admissible  where  such  parol  stipula- 
tion has  been  executed  by  payment:  Wayland  v.  Moeely,  5  Ala.  430.  Evi- 
dence of  a  parol  sgreement  to  take  the  goods  to  a  different  place  from  that 
designated,  and  to  deliver  them  to  a  different  person,  is  inadmissible:  Woife 
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▼.  Mf/ers,  3  Sandf.  7.  A  bill  of  lading,  like  other  written  contracts,  super- 
cedes previous  parol  stipulations  and  representations.  Hence  the  carrier  can 
not,  in  an  action  for  the  loss  of  the  goods,  introduce  evidence  of  parol  repre- 
sentations made  by  the  carrier  before  the  bill  of  lading  was  signed,  as  to  the 
depth  of  the  water  at  the  place  where  the  goods  were  to  be  landed,  for  the 
purpose  of  excusing  the  loss,  where  there  is  no  evidence  that  the  representa- 
tions were  fraudulently  made.  His  remedy,  if  any,  is  by  another  action: 
Shaw  V.  Oardner,  12  Gray,  488.  But  where  goods  are  shipped  under  a  verbal 
agreement,  and  after  their  shipment,  and  after  the  consignor  h^s  lost  control 
of  them,  a  bill  of  lading  containing  other  conditions-  is  issued,  the  verbal 
agreement  is  not  merged  without  some  evidence  of  an  express  assent  by  the 
consignor  to  the  tevms  of  the  bill  of  lading;  Bostwick  v.  Baltimore  etc.  B,  B. 
<7o.,  45  N.  Y.  712;  Michigan  etc.  B.  B.  Co.  v.  Boyd,  91  111.  268.  The  rule 
forbidding  any  parol  variation  or  contradiction  of  the  contract,  expressed  by 
«  bill  of  lading,  does  not  prohibit  parol  proof  that  one  signing  "  for  the  mas- 
ter" had  authority  so  to  sign:  Putnam  v.  Tillotson,  13  Mete.  517;  or  that  a 
bill  of  lading  signed  '*  W.  T.  Noell  &  Co.,  agents,"  is  the  contract  of  a  cer- 
tain railway  company:  Dixon  v.  Columbus  etc  By.  Co.,  4  Biss.  137;  or,  gen- 
erally, that  it  ia  the  contract  of  other  parties  than  the  person  in  whose  nama 
at  is  execnted,  by  showing  that  such  other  parties  are  the  owners  of  the  vessel: 
McTyer  v.  Steele,  26  Ala.  487. 

Etfbct  or,  AS  £viDE>rcE  of  Title,  and  Pabol  EviDxycE  Eespeotino. 
A  bill  of  lading  is  prima  facie  evidence  of  title  in  the  person  on  whose  ac- 
coimt  and  risk  the  goods  are  therein  stated  to  have  been  shipped,  as  against 
the  master  and  those  receiving  the  goods  by  his  order:  Everett  v.  Coffin,  22 
Am.  Dec.  451.  Hence,  if  a  consignee  is  named  in  the  bill  of  lading,  he  is 
presumptively  the  owner  of  the  goods  until  the  carrier  is  notified  to  the  con- 
trary: Southern  Express  Co.,  50  Ala.  350;  Mobile  etc.  B.  J*.  Co.  v.  Williams, 
M  Id.  168;  Webb  v.  Winter,  1  Cal.  417;  Harrisfm  v.  Hixson,  4  Blackf.  226; 
ValU  T.  Cerr^  36  Mo.  575;  Price  v.  Powell,  3  N.  Y.  322;  O'DaughnHy  v, 
Boston  etc.  B,  B.  Co.,  1  Thomp.  &  C.  477;  Laujrence  v.  Minium,  17  How. 
U.  S.  100;  Hutchinaon  on  Carriers,  sec.  130.  And  where  goods  are  con- 
signed to  one  person  on  account  of  another,  the  latter  is  deemed  the  con- 
signee and  owner:  First  Nat.  Bank  v.  Shaw,  61  N.  Y.  283;  Minor  v.  Norwich 
etc.  B.  B.  Co.,  32  Conn.  91.  A  simple  consignment  unexplained  constitutes 
the  consignee  merely  a  factor  to  receive  and  sell  the  goods,  and  account  for 
the  proceeds:  Bank  o/Bochester  v.  Jones,  4  N.  Y.  497.  Hence  it  is  said  that 
a  bill  of  lading  generally  vests  in  the  consignee  only  the  naked  legal  title,  or 
a  mere  special  property,  the  beneficial  interest  and  general  property  remain- 
ing in  the  consignor:  ValU  v.  Cerri,  36  Mo.  575.  Indeed,  it  is  scarcely  ac- 
curate to  say  that  it  vests  any  title  at  all  in  the  consignee  until  it  is  actually 
•delivered  to  him,  since  it  is  not  a  contract  between  the  consignor  and  con- 
signee. It  is  merely  an  agreement  between  the  consignor  and  carrier  that 
the  latter  shall  transport  the  goods,  and  deliver  them  to  the  party  designated. 
It  therefore  furnishes  the  carrier  with  presumptive  or  prima  facie  evidence 
that  the  consignee  is  the  party  entitled  to  receive  the  goods.  But  there  is 
nothing  final  about  it.  The  consignor  may  change  his  purpose  before  tlie 
delivery  of  the  goods,  or  the  bill  of  lading,  to  the  consignee,  or  some  one  for 
him,  and  direct  the  delivery  to  be  made  to  some  other  person:  Mitchell  v. 
Ede,  11  Ad.  &  EL  888.  Where,  however,  the  goods  are  shipped  under  a  con- 
tract of  sale,  and  an  unconditional  bill  of  lading,  reserving  no  Jus  disponendi 
in  the  vendor,  is  taken  and  transmitted  to  the  Tendee,  the  title  passes  on 
the  shipment  of  the  goods,  and  the  vendor  has  no  power  over  them,  except  that 
Am.  Dbo.  Vol.  XIXTIIX— 37 
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of  tftoppage  in  tranaitu :  WaUey  v.  Montgomery^  3  East,  585;  HaOXU  ▼.  8mUK 

1  Bo«.  &  PuL  503;  WUnuhunt  ▼.  Bawker,  2  Man.  ft  O.  702;  Hntchmaon  od 
Carriers,  sec.  135,  and  cases  died.  Hence,  the  vendor  can  not  afterwmrds 
ohange  the  destination  of  the  goods:  Philadelphia  B,  B.  Co,  v.  Wtreman^  88 
Pa.  St.  264.  So  where  the  goods  are  shipped  under  an  unconditional  biU  of 
lading  consigned  to  certain  creditors  of  the  consignors,  in  payment  of  theif 
debt,  pursuant  to  an  agreement  between  them:  Bailey  v.  Hudson  etc  B,  B, 
Co,,  49  N.  Y.  70;  in  which  case,  after  such  a  shipment  one  of  the  consignoni 
changed  the  destination  of  the  goods,  and  the  railroad  company,  having  de- 
livered them  pursuant  to  such  change,  was  held  liable  to  the  original  con- 
signees. And  where  a  bill  of  lading  made  goods  deliverable  to  oertain  con- 
signees, who  made  advances  thereon,  it  was  held  that  the  title  and  poascs 
sion  were  so  far  vested  in  them  that  the  goods  were  not  thereafter  subject  to 
the  consignors*  debts;  or,  if  so,  only  after  paying  off  the  consignees'  lien  for 
advances:  Dams  v.  Bradley,  28  Vt.  118.  See,  also^  ValU  v.  Cerr^  36  Ma 
575,  and  Bmery  v.  Irving  Nat.  Bank,  25  Ohio  St  360.  A  bill  of  lading  ia 
not,  however,  conclusive  evidence  of  title  in  the  consignee.  It  may  be  re- 
butted by  parol  evidence:  Price  v.  Powell,  3  N.  Y.  322.  See  also  an  article 
in  7  South.  Law  Rev.  255.  And  such  evidence  is  alwajrs  admissible  to  show 
whether  the  instrument  was  intended  as  evidence  of  an  absolute  sale,  trusty 
mortgage,  pledge,  lien,  or  a  mere  agency:  Bank  qfBocheder  v.  Jomee,  4  N.  Y. 
501.  The  consignor,  in  an  action  against  the  carrier  for  a  loss,  may  there- 
fore show  by  parol,  notwithstanding  the  bill  of  lading,  that  he^  and  not  the 
consignee,  was  the  owner  of  the  goods:  Harrieon  v.  Hixaon,  4  Blackf.  226i 
Other  cases  respecting  the  evidence  of  title  in  the  consignee  are  considered 
under  the  head  of  "Who  may  sue  for  loss  or  injury  to  goods: "  poet,  423. 

If  the  consignor  takes  the  bill  of  lading  in  such  a  way  as  to  reserve  to  him- 
self a/iM  dieponendi  over  the  goods,  the  title  does  not  pass  by  the  shipment^ 
nor  until  some  futher  act  is  done  respecting  the  goods  or  the  bill  of  lading. 
The  question  whether  there  ia  any  such  reservation  of  the  jtu  diaponendi  ia 
one  of  intention  to  be  determined  by  the  jury  from  all  the  droumstances  of 
the  case:  Emery  v.  Irving  Nai.  Bank,  25  Ohio  St.  360;  Van  CasUelv,  Booker, 

2  Ex.  691;  Benjamin  on  Sales,  sec.  381  et  aeq.  If,  as  in  the  principal  case» 
the  bill  of  lading  makes  the  goods  deliverable  to  the  consignor's  own  order^ 
this  circumstance,  if  not  rebutted  by  evidence  to  the  contrary,  "  is  decisive  to 
show  that  no  property  passed  to  the  consignee,  it  being  clearly  intended  by 
the  consignor  to  preserve  his  title  to  the  goods  until  he  did  a  further  act:" 
Van  CasUel  v.  Booker,  2  Ex.  691;  Wait  v.  Baker,  Id.  1;  BUerahaw  v.  Mag- 
fiiac,  6  Id.  570;  Jenkjfns  v.  Broum,  14  Q.  B.  496;  S.  C,  19  L.  J.  Q.  B.  286; 
Ilret  National  Bank  v.  Crocker,  111  Mass.  163;  Libby  v.  Ingalla,  124  Id.  503; 
The  Thamea,  14  WalL  98.  So  where  the  shipment  is  made  by  a  debtor  to  his 
creditor  after  a  promise  to  "  make  it  right:"  Firat  National  Bank  v.  Crocker, 
111  Mass.  163.  So  though  the  goods  are  shipped  on  the  purchaser's  own 
vessel:  Van  Caateel  ▼.  Booker,  2  Ex.  691;  Thumer  v.  Truateea  qf  Liverpool 
Docks,  6  Id.  543.  Where  the  goods  are  thus  made  deliverable  to  the  shipper's 
order  the  carrier  is  bound  to  deliver  the  goods  only  on  such  order.  He  is  not 
excused  for  delivering  the  goods  to  one  not  having  such  order  by  showing 
that  he  did  not  know  who  had  the  bill  of  lading,  for  he  has  no  right  under 
any  circumstances  to  deliver  the  property  to  a  stranger:  The  Thames,  14- 
WalL  98;  lAbby  v.  IngaUa,  124  Mass.  503.  Where  the  shipment  is  to  the 
order  of  the  shipper  with  directions  to  "notify"  a  certain  person,  and  he  de- 
livers the  goods  to  the  latter  without  any  autiiority  from  the  shipper,  he  ia 
liable  for  a  conversion:  lAi^  v.  IngaUa,  aupra.  'Die  fact  that  a  bill  of  lad- 
ing so  drawn  is  left,  for  a  few  hours,  in  the  purchaser's  possession  unindorsed 
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by  tha  shipper's  agent,  does  not  pass  the  title  where  it  is  afterwards  taken 
away  upon  a  dispute  arising  as  to  the  qoality  of  the  goods,  although  the  pur- 
chaser tenders  the  price  and  proposes  to  accept  the  goods,  and  sue  for  the  dif- 
ference between  their  value  and  that  of  the  goods  contracted  for.  Mere 
delivery  of  the  bill  of  lading  can  not  pass  the  title  if  it  was  not  intended  to 
do  SOI  WaU  V.  Baker,  2  Ex.  1.  Where  the  bill  of  hiding,  whether  drawn 
so  as  to  make  the  goods  deliverable  to  a  designated  consignee,  or  to  the 
shipper's  order,  is  attached  to  or  accompanies  a  draft  for  the  price,  which  is 
forwarded  for  coUection,  it  iz  clear  that  the  shipper  reserves  a  Jua  duponmidi 
which  prevents  the  passing  of  the  title  until  tiie  draft  is  paid:  Alderman 
▼.  Eaetem  H.  H.,  116  Mais.  233;  Libby  v.  IngaUs,  124  Id.  603;  Urta  Na^ionai 
Bank  v.  Crocker,  111  Id.  163;  Indiana  NaUonal  Bank  v.  Colgate,  4  Daly, 
41;  JBmery  v.  Trping  National  Bank,  25  Ohio  St.  360;  HeiakeU  v.  Warmtre 
eie.  ITational  Bank,  89  Pa.  St  156;  S.  C,  33  Am.  Bep.  745.  Hence  if  the 
purchaser  before  the  airival  of  the  goods,  or  payment  of  the  price,  sells 
them  to  one  person,  and  afterwards  obtains  from  another  party  the  money  to 
pay  the  price,  and  then  indorses  to  him  the  bill  of  lading,  the  latter  is  enti- 
tled to  the  goods:  Alderman  v.  Saetem  B,  B.,  116  Mass.  233.  And  if  the 
oaxrier  delivers  the  goods  to  the  purchaser  without  the  draft  having  been 
paid,  and  without  presentation  of  the  bill  of  lading,  and  the  purchaser  de- 
posits the  goods  with  another  party,  who  advances  money  on  them,  the  latter 
will  be  liable  in  replevin  to  an  indorsee  of  the  bill  of  lading:  HeiakeR  v. 
Ikurmen^  etc.  Naiumal  Bank,  89  Pa.  St  166;  S.  0.,  33  Am.  Rep.  746.  So  if 
the  lull  of  lading  is  forwarded  with  a  bill  of  exchange  for  the  price  of  the  goods 
to  the  purchaser  himself,  the  title  does  not  pass  until  the  bill  of  exchange  is 
accepted,  and  if  the  purchaser  refuses  to  accept  the  bill  of  exchange  but  re- 
tains the  bill  of  lading,  he  can  not  recover  the  goods  from  the  carrier  in  trover 
after  a  demand:  Shepherd  v.  Harrieon,  L.  R,  4  Q.  B.  197,  493;  S.  C,  L.  B., 
6  BL  L.  116;  Benjamin  on  Sales,  sec  399,  and  note.  But  where  one  Orr  had 
been  in  the  habit  of  shipping  goods  to  a  factor  for  sale^  and  drawing  bills  on 
him  from  time  to  time,  and  there  being  a  large  halance  due  the  factor,  Oir 
consigned  to  him  certain  goods,  stating  the  price  at  five  hundred  and  ninety- 
two  pounds,  and  drew  on  him  for  five  hundred  pounds,  which  the  factor  re- 
fused to  accept,  whereupon  Orr  indemnified  the  carrier  and  obtained  a  rede- 
livery of  the  goods,  it  was  held,  in  an  action  by  the  factor  against  the  carrier 
for  non-delivery,  that  the  title  had  passed  notwithstanding  the  refusal  to 
accept  the  draft,  the  circumstances  indicating  that  such  was  the  intention: 
Andereon  v.  Clark,  2  Bing.  20. 

AJue  dieponendi  ia  also  reserved  where  the  bill  of  lading  stipulates  that 
the  goods  are  to  be  delivered  on  "presentation  of  a  duplicate"  thereof,  and 
the  consignor  remains  owner,  so  that  if  the  carrier  delivers  the  goods  to  the 
consignee  without  presentation  of  a  duplicate  he  will  be  liable:  J^er^onviUe 
etc,  B.  B,  Co.  V.  Irvin,  46  Ind.  180.  And  where,  in  such  a  case,  the  shipper 
draws  upon  the  consignee  and  attaches  the  duplicate  bill  of  lading  to  the 
draft,  which  is  discounted  by  another  party  and  is  accepted  by  the  consignee, 
but  not  paid  when  due,  the  holder  may  demand  the  goods  from  the  carrier, 
and  if  they  have  been  delivered  to  the  consignee  without  a  production  of  the 
duplicate  bUl  of  lading,  may  recover  from  the  carrier  for  non-delivery:  Jie» 
JOwen  V.  BaUroad,  33  Ind.  368. 

iNDOBSEifXMT  AND  TBANgTBB  ov— XiTLB  OF  HoLDKB. — Bills  of  lading  ars 
symbols  or  representatives  of  the  goods  therein  receipted  for,  and  have  long 
been,  by  the  custom  of  merchants,  transferable  by  indorsement  and  delivery 
■0  as  to  pass  the  title  to  the  goods,  so  long  as  they  are  in  transit,  as  e£feotually 
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AS  if  the  goods  themselves  were  delivered:  Chandler  v.  Belden,  9  Am.  Deo. 
193;  Jiowley  v.  Bigelow,  23  Am.  Deo.  607;  Saltm  v.  EvereU,  32  Id.  541;  lAck- 
harrow  v.  Mason,  1  Smith's  Lea.  Gas.  848,  and  note;  Pecue  v.  Gloahec,  L.  B.» 
1  P.  G.  219;  Meyeratein  v.  ^ar^,  L.  R.,  2  0.  P.  45;  S.  C,  L.  k.,  4  Eng.  ft 
Ir.  Ap.  317;  The  T/iamea,  14  Wall.  98;  Shaw  v.  Railroad  Co,,  101  U.  8.  657; 
(Tnton  R.  R.  d:  T,  Co.  v.  Tea{j€r,  34  Ind.  1;  R6bins(m  v.  iSf^uorf,  68  Me.  61. 
Says  Erie,  C.  J.,  in  Meiftrstein  v.  Barber,  L,  R.,  2  C.  P.  45.  "While  the 
goods  are  afloat,  it  is  common  knowledge,  and  I  should  not  think  of  citing 
authorities  to  prove  it,  that  the  bill  of  lading  represents  them,  and  the  in- 
dorsement and  delivery  of  the  bill  of  lading  while  the  ship  is  at  sea  operate 
exactly  the  same  as  the  delivery  of  the  goods  themselves  to  the  assignee  after 
the  ship's  arrival  wonld  do."  A  bill  of  lading  is  not,  however,  at  conmion 
law,  strictly  and  technically  negotiable,  like  a  bill  of  exchange:  Thampeon  v. 
JDommy,  14  Mee.  ft  W.  403;  Howard  v.  Sfiepherd,  9  Ck)m.  B.  297;  Tieon  v. 
Howard,  57  Ga.  410;  BaUimort  etc,  R.  R.  Co,  v.  WWsens,  44  Md.  11;  S.  C, 

22  Am.  Rep.  26;  StoUenwerck  v.  llMcher,  115  Mass.  224;  Dowb  v.  Oreene, 
24  N.  T.  638.    It  is  said  rather  to  be  quasi  negotiable:  Rowley  v.  Bigdow^ 

23  Am.  Dec.  607;  PalUaon  v.  CuUoa,  33  Ind.  240;  RcUnsm  v.  Menvjphis  tic 
Ry,  Co,,  9  Fed.  Rep.  133;  Hale  v.  MUwauhee  Dock  Co,,  29  Wis.  482.  The  in- 
dorsement or  transfer  of  sach  an  instrument  did  not  operate  at  oonmion  law 
to  transfer  the  right  of  action  on  the  contract,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name,  as  woald  be  the  case  with  a  bill  of  exchange,  because 
choses  in  action  were  not  assignable  at  law,  bat  it  merely  transferred  the 
property  in  the  goods:  Thompson  v.  Dominy,  14  Mee.  ft  W.  403;  Howaird  v. 
Shepherd,  9  Com.  B.  297;  Baltimore  etc,  R,  R,  Co,  v.  WUhens,  44  Md.  11;  22 
AnL  Rep.  26.  So  far  as  respects  the  right  to  sue  upon  the  contract  in  the 
transferee's  own  name,  this  rule  is  now  changed  by  statute  in  England  and  in 
some  of  the  states,  as  we  shall  presently  see.  Another  feature  in  which  the 
indorsement  of  such  an  instrument  differs  very  materially  from  that  of  a  bill 
of  exchange,  is  that  the  indorser  of  a  bill  of  lading  does  not  become  liable 
eonditionally  or  otherwise  for  the  fulfillment  of  the  contract.  His  indorse- 
ment involves  no  duty  or  promise  on  his  part  to  do  anything  towards  for* 
warding  the  goods:  Mayhee  v.  Tregenl,  13  Rep.  594. 

An  indorsement  or  written  transfer  of  a  bill  of  lading  is  not  necessary  to 
pass  the  property  in  the  goods:  City  Bank  v.  Rome  etc.  R,  R,  Co,,  44  N.  Y. 
136;  Merchants'  Bank  v.  Union  R,  R.  <&  T,  Co.,  69  Id.  373;  Michigan  Central 
R,  R,  Co,  V.  Phillips,  60  III  190;  JeffersonviUe  etc,  R.  R,  Co.  v.  Imin,  46 
Ind.  180.  Delivery  with  intent  to  transfer  the  title  is  sufficient:  Tison  v. 
Howard,  57  Ga.  410;  Michigan  Central  R.  R.  Co,  v.  PhiUips,  60  HL  190;  Jef- 
/ersonvUle  etc.  R,  R.  Co,  v.  Irvin,  46  Ind.  180;  Indiana  National  Bank  v. 
Colgate,  4  Daly,  41;  City  Bank  v.  Rom^  etc,  R.  R.  Co.,  44  N.  Y.  136;  Fimi 
National  Bank  v.  Dearborn,  115  Mass.  219;  I^  National  Bank  v.  BayUy^ 
Id.  228.  So  whether  the  bill  makes  the  goods  deliverable  to  the  shippei^s 
erder:  Merchants'  Bank  v.  Union  R.  R.  A  T,  Co.,  69  K.  Y.  373;  City  Bank 
V.  Rome  etc,  R.  R.  Co,,  44  Id.  136;  or  to  bearer:  Allen  v.  Williams,  12  Pick. 
297;  or  though  no  consignee  be  named  therein:  Low  v.  De  Wolf,  ^  Pio^^-  101; 
Olidden  v.  Lucas,  7  Cal.  26;  or  though  a  particular  consignee  be  named. 
Where,  however,  a  bill  of  lading  stipulating  for  the  delivery  of  goods  to  "A. 
er  his  assigns,"  was  sent  unindorsed  to  a  party  in  a  letter  containing  no  words 
el  transfer,  it  was  held  not  sufficient  to  support  an  action  by  the  holder:  Stom 
▼.  Swift,  16  Am.  Dec  349.  On  the  other  hand,  an  indorsement  of  a  bill  ol 
lading  without  delivery  will  not  transfer  property  in  the  goods:  Bnffington  v. 
(htrdis,  8  Id.  115.  So  where  a  bank  discounts  a  bill  of  exchange  dnkwa 
*' against"  a  perticalar  consignment,  it  gets  no  title  to  the  bill  of  lading  there» 
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for,  nor  in  the  gooda,  where  the  bill  of  lading  is  not  actually  tranaferred  to  i^ 
and  is  not  attadied  to  the  bill  of  exchange:  Exchange  Bank  v.  liice,  107  Man. 
87.  It  follows,  from  what  has  been  said,  that  possession  of  a  bill  of  lading, 
whether  indorsed  or  unindorsed,  is  prima/acie  evidence  of  title  sufficient  to 
wminfatin  an  action  for  the  goods  as  against  any  person  not  showing  a  better 
title:  PraU  v.  Parhnan,  24  Pick.  42;  Adajna  v.  O'Connor,  100  Mass.  515; 
a  C,  1  Am.  Rep.  137;  BaUs  r.  Stanton,  1  Duer,  85;  CfUdden  v.  Lucas,  7  CaL 
26.     But  of  course  it  is  not  conclusive:  7  South.  L.  Rev.  255,  258. 

Where  the  bill  of  lading  is  drawn  in  triplicate,  the  indorsee  or  trans- 
feree of  the  first  of  the  set  obtains  the  title  as  against  a  subsequent  indorsee 
of  the  others,  and  the  master  is  justified  in  delivering  the  goods  to  the  first 
indorsee:  Olyn  v.  East  &  West  India  Docks,  L.  R.,  5  Q.  B.  £)iv.  129;  Mefferstein 
T.  Bariter,  L.  R.,  2  C.  P.  38;  S.  C,  L.  R.,  4  Eng.  &  Ir.  Ap.  317;  The  Tigress^ 
Brown  &  L.  38.  And  if  the  holders  of  one  of  the  other  copies  obtain  posses- 
lion  of  the  goods  and  convert  them  to  their  own  use,  they  are  liable  to  the 
prior  indorsee  in  trover:  Olyn  v.  East  ^  West  India  Docks,  L.  R,  6  Q.  Bb  Diy« 
129. 

The  transfer  of  goods  by  indorsement  or  delivery  of  the  bill  of  lading  may 
be,  by  the  consignee,  of  course,  if  the  title  is  in  him:  SaUus  v.  Everett,  32 
Am.  Dec.  541;  Law  v.  Hatcher,  4  Blackf.  364;  Lee  v.  KimbaU,  45  Me.  172; 
Indiama  National  Bank  v.  Colgate,  4  Daly,  41.  If,  on  the  other  hand,  the 
consignor  has  retained  the^iM  disponendi,  he  may  transfer  the  bill  of  lading: 
JImery  v.  Irving  Nat.  Bank,  25  Ohio  St.  360.  Thus  where  he  has  made  the 
goods  deliverable  to  his  own  order,  or  has  left  the  name  of  the  oanmffifm 
blank,  which  amounts  to  the  same  thing,  he  may  give  a  good  title  by  trans- 
ferring the  bill  of  lading  as  security  to  one  who  makes  advances  to  pay  the 
draft  for  the  price,  or  to  an  absolute  purchaser:  City  Bank  v.  Bome  etc.  R,  R* 
Co.,  44  N.  Y.  136;  TUdm  v.  Minor,  45  Vt.  196;  Low  v.  De  Wolf,  8  Pick.  101. 
8o  where  the  shipper  attaches  the  bill  of  lading  to  a  draft  for  the  price,  and 
indorses  or  transfers  the  same  to  one  who  discounts  the  draft,  the  goods  ars 
thereby  pledged  to  the  payment  of  the  draft,  and  a  special  property  therein 
passes  to  the  transferee:  First  NaAionai  Bank  v.  Crocker,  111  Mass.  163;  Hath* 
away  v.  Haynes,  124  Id.  311;  Indiana  National  Bank  v.  Colgate,  4  Daly,  41; 
Commercial  Bank  v.  Pfe^ffer,  22  Hun,  327;  Marine  Bank  v.  Wright,  48  N.  Y. 
1;  Ernary  v.  Irving  National  Bank,  25  Ohio  St.  360;  Holmes  v.  German  Se* 
eurity  Bank,  87  Pa.  St  525;  Holmes  v.  Bailey,  92  Id.  57;  Jodyn  v.  Grand 
Trunk  By.  Co.,  51  Vt.  92.  His  title  is  superior  to  that  of  an  attaching  cred- 
itor of  the  shipper:  Hathaway  v.  Haynes,  124  Mass.  311.  He  may  sue  the 
carrier  for  misdelivery  in  delivering  the  property  to  a  party  whom  the  carrier 
was  directed  to  notify:  Joslyn  v.  Grand  Trunk  By.  Co.,  51  Vt.  92.  And  the 
consignee  afterwards  obtaining  possession  of  the  goods,  takes  them  subject 
to  the  transferee's  right  to  payment,  and  can  not  therefore  retain  the  proceeds 
to  cover  a  debt  due  him  from  the  consignor:  Emery  v.  Irving  Nat.  Bank,  25 
Ohio  St.  360;  S.  C. ,  18  Am.  Rep.  299;  Halset/  v.  Warden,  25  Kans.  128.  If  the 
consignee  declines  to  accept  the  draft  for  the  price,  the  property  of  the  holder 
of  the  bill  of  lading  becomes  absolute,  and  he  may  sue  the  consignee  for  the 
goods  where  the  latter  obtains  possession:  Indiana  National  Bank  v.  Colgoilt,  4 
Daly,  41;  Marine  Bank  v.  Wright,  48  N.  Y.  1.  Where  the  indorsee  of  a 
bill  of  lading  transmitted  the  same  attached  to  the  draft  for  the  price  to  the 
plaintiff  for  collection,  with  instructions  to  **  hold"  the  bill  of  lading  until 
the  draft  was  paid,  and  the  carrier,  without  requiring  the  presentation  of  the 
bill  of  lading,  delivered  the  goods  to  the  consignee,  who  pledged  them  to  the 
defendant,  and  obtained  advances  thereon,  it  was  held  that  the  plaintiff  could 
■laintain  replevin  against  the  defendant  therefor:  HeUkeU  v.  Farmert^elc» 
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yai.  Bankf  89  Pa.  St  155;  S.  C,  33  Am.  Rep.  745;  or  sne  the  oonngnee  for 
a  conversion:  StoUenwerck  v.  Thacher,  115  Mass.  224.  So  the  holder  of  the 
bill  of  lading  as  security  for  money  advanced  thereon  may  maintain  replevin  iv 
the  goods  against  the  shipper  or  any  one  attaching  the  goods  for  the  shipper's 
debt:  l^rsi  NoUumal  Bank  v.  i>ear6oni»  115  Mass.  219;  Fifth  Nationai  Bank 
V.  Bayley,  Id.  228. 

Spbcial  Ikdobsbment— BB-iND0B8EinENT. — ^Where  an  agent  pnrohaaes 
goods  on  the  order  of  Us  principal,  and  to  raise  money  to  pay  for  the  same 
draws  on  his  principal  for  the  price,  which  is  discounted  by  other  parties,  who. 
to  secore  themselves,  take  the  bill  of  lading,  making  the  goods  deliverable  to 
their  own  account,  and  order  and  then  indorse  it  specially  to  the  effect  that 
the  property  is  pledged  as  security  for  payment  of  the  price  and  that  it  is 
placed  in  his  hands  "in  trust  for  that  purpose"  and  *'  is  not  to  be  diverted," 
etc ,  the  title  remains  in  the  parties  so  indorsing:  Farmer^  etc.  Bcmk  v.  Logan^ 
74  N.  Y.  568;  Farmers*  etc.  Bank  v.  Atkinaon,  Id.  587.  And  if  such  drawee 
sells  the  goods  to  parties  having  knowledge  of  the  facts,  who  subsequently  de- 
liver them  to  another,  such  parties  are  liable  for  a  conversion:  Farmen*  etc. 
Bank  v.  Hazeltine,  78  N.  Y.  104;  S.  C,  34  Am.  Bep.  519.  Where  a  consignor 
of  goods  takes  the  bill  of  lading  deliverable  to  his  own  order  and  indorses  it 
in  blank  and  delivers  it  as  security  for  certain  advances  which  he  afterwards 
pays,  and  takes  a  re-indorsement  of  the  bill  of  lading,  he  is  thereby  remitted 
to  all  his  former  rights,  and  may  sue  for  a  breach  of  the  contract  occurring 
before  or  after  such  re-indorsement:  Short  v.  Simpson,  L.  R.,  1  C  P.  248. 

Indobsemxkt  of  Lost  ob  Stolsn  Bill  of  Laddco,  or  of  a  bUl  of  lading 
fraudulently  issued  without  the  authority,  consent,  or  knowledge  of  the  true 
owner  of  the  goods,  transfers  no  title  even  though  the  indorsement  is  to  a  pur- 
chaser in  good  faith:  Saltua  v.  Everett,  32  Am.  Dec.  541,  and  note;  Shaw  v. 
Merchants'  Bank,  101  U.  S.  557;  Browerv.  Peahody,  13  N.  Y.  121;  Dotos 
T.  PerHn,  16  Id.  325;  Fvnt  National  Bank  v.  Shaw,  61  N.  Y.  283;  Dtcan  v. 
Shipper,  35  Pa.  St.  239;  Tison  v.  Howard,  57  Georgia,  410.  An  indorser  of  a 
bill  of  lading  who  baa  no  title  to  the  goods  can  not,  of  course,  convey  any. 
But  it  is  held  in  Dows  v.  Chreene,  24  N.  Y.  638,  questioning  Doufs  v.  Perrin, 
16  Id.  325,  that  where  the  holder  of  a  bill  of  lading  has  obtained  it  by  fraud, 
he  may  transfer  a  good  title  to  one  innocent  of  the  fraud,  if  it  was  delivered 
to  him  by  the  owner  with  the  intent,  induced  by  the  fraud,  that  he  should 
have  the  property.  See  on  this  point  the  note  to  Williams  v.  Merle,  25  Am. 
Dec.  612.  Where  an  association  of  railway  companies  guarantees  the  billa 
of  lading  issued  by  the  respective  companies,  such  guaranty  does  not  apply 
to  a  bill  of  lading  fraudulently  issued  by  an  agent  of  one  of  the  companies: 
Baltimore  etc  B.  B.  Co,  v.  WHkens,  44  Md.  11;  22  Am.  Rep.  26. 

Imdobsement  of,  Dkfeats  Right  of  Stofpaob  in  T&ansitu,  Whxn. — ^For 
a  consideration  of  this  subject  see  the  note  to  Hause  v.  Judaon,  29  Am.  Dec 
392.  Undoubtedly  a  vendee  of  goods  may  defeat  the  unpaid  vendor's  right 
of  stoppage  m  transitu  by  indorsement  of  the  bill  of  lading  to  a  bona  fide 
purchaser:  Newhall  v.  Central  Pacific  R,  B.  Co.,  51  Gal.  345;  S.  G.,  21  Am. 
Rep.  713;  Loeb  v.  Peters,  63  Ala.  243;  S.  G.,  35  Am.  Rep.  17.  But  not 
where  it  is  merely  transferred  as  collateral  security  for  a  pre-existing  debt: 
Loeb  v.  Peters,  supra. 

Duration  of  Negotiabiutt. — A  bill  of  lading  remains  in  force,  as  a  sym- 
bol and  representative  of  the  goods,  and  therefore  subject  to  transfer  as 
above  stated,  until  the  goods  are  completely  delivered  to  one  entitled  to  re^ 
ceive  them;  and  it  therefore  endures  after  the  arrival  of  the  goods  while  they 
an>  in  a  warehouse  of  sufferance  under  a  stop  for  freight:  Meyentein  v.  Barber^ 
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L.  R.,  2  C.  P.  38.  So  eren  after  arrival  and  sale  by  the  oonsigziee  where  they 
are  not  to  be  delivered  nntil  a  draft  for  the  price  ia  accepted  and  such  draft 
is  not  accepted:  FwBt  NaUionai  Bank  v.  Crocker,  111  Mass.  163.  See  also 
Chandler  v.  Belden,  9  Am.  Dec.  193.  If  an  anthorized  agent  of  the  owner  of 
the  goods  receives  them  before  they  are  delivered  at  their  destination,  the 
contract  is  at  an  end:  Brown  v.  Delano,  12  Mass.  370.  So  where  war  Ib  de- 
clared between  the  coontry  from  which  the  goods  are  shipped  and  that  to 
which  they  are  to  be  carried:  Id. 

Statutobt  Provisions  RxspxariNO  Nsgotiabilitt  and  Rights  of  Aonov. 
The  English  bill  of  lading  act,  18  and  19  Vict,  c.  Ill,  sec  1,  gives  the  consignee 
or  assignee  of  a  bill  of  lading  all  the  rights  of  action  and  subjects  him  to  the 
same  liabilities  with  respect  to  the  goods  as  if  the  contract  had  been  made 
with  himself.  Bills  of  lading  are  also  made  negotiable  in  Missonri  and  Penn- 
sylvania in  the  same  manner  as  bills  and  notes,  bnt  it  is  held  that  all  the 
same  consequences  do  not,  under  these  statutes,  follow  the  negotiation  of 
bills  of  lading  which  follow  in  the  case  of  bills  and  notes  with  respect  to  pro- 
tection of  bona  fide  purchasers  from  secret  equities:  Sham  v.  BoiiXroad  Co., 
101  n.  S.  657.  In  Maryland,  however,  the  statute  of  1876,  c.  262,  makes 
bills  of  lading  negotiable  "in  the  same  sense  as  bills  of  exchange  and  prom* 
issory  notes,"  and  it  Ib  held  that  under  this  statute  a  bona  fide  holder  of  a 
bill  of  lading,  without  notice  of  prior  equities,  is  as  e£fectoally  protected  as 
the  Uma  fide  indorsee  of  a  note  before  maturity.  So,  thou£^  the  indorse- 
ment IB  in  consideration  of  an  antecedent  debt:  Tkdeman  v.  Knox,  53  Md. 
612. 

Who  hat  Strx  vob  Loss  oh  Injury  to  Goods.— Where  the  consignor  of 
goods,  transported  by  a  common  carrier,  is  the  owner  of  them,  of  course  he 
Ib  the  proper  person  to  sue  for  the  loss  or  injury  thereof:  Tumey  v.  WHson^ 
27  Am.  Dec  515;  Hasnd  v.  Baynee,  33  Id.  54.  Indeed,  although  he  has  no 
general  or  specisl  property  in  the  goods,  having  been  fully  paid  for  them,  and 
a  particular  consignee  being  named  in  the  bUl  of  lading,  in  whom  the  title  is 
presumptively  vested,  it  is  held  that  the  consignor  may  sue  for  an  injury 
or  loss  by  the  common  carrier,  because  the  contract  is  made  with  him: 
BUmchard  v.  Page,  8  Gray,  281.  Particularly  so  where  the  consignor  has 
reimbursed  the  consignee  for  his  loss,  and  the  latter  does  not  object  to  his 
suing:  Southern  Exprese  Co,  v.  Crtfi,  49  Miss.  480.  The  consignee  named  in 
the  bill  of  lading  could  not  at  common  law  sue  on  the  special  contract,  unless 
he  was  a  party  to  it:  Dowe  v.  CciHb,  12  Barb.  310;  Hutchinson  on  Carriers,  sec. 
139.  But  by  virtue  of  his  property  in  the  goods,  and  his  right  to  their  de- 
livery, he  has  an  undoubted  right  to  sue  for  them  or  for  the  loss  or  injury  of 
them  by  the  common  carrier,  in  trover  or  replevin,  or  other  appropriate  form 
of  action:  Potter  v.  Landng,  3  Am.  Deo.  310;  OriffUh  v.  Ingledew,  9  Id.  444; 
Lawrence  v.  MhUum,  17  How.  U.  S.  100;  Southern  Skcpreaa  Co,  v.  Armetead,  50 
Ala.  350;  MobOe  etc.  R.  R,  Co.  v.  W'dUams,  54  Id.  168.  An  indorsee  of  the 
bill  of  lading  has,  of  course,  the  same  right  of  action:  Lawe  v.  Hatcher,  4 
Blackf.  364;  Pint  National  Bank  v.  Dearborn,  115  Mass.  219;  Fifth  National 
Bank  V.  Bayley,  Id.  228;  The  Thames,  14  Wall.  98.  Indeed,  in  those  states 
where  the  assignee  of  a  chose  in  action  is  authorized  to  sue  thereon  in  his 
own  name  as  the  real  party  in  interest,  the  consignee  or  indorsee  may  sue  in 
Ids  own  name  on  the  contract  of  carriage  as  well  as  for  the  goods:  MerchanUf 
Bank  v.  Union  B.  B.  A  T.  Co.,  69  N.  Y.  373;  Bobinwn  v.  Memphis  etc.  B.  B, 
Co.,  9  Fed.  Rep.  129.  The  English  and  Maryland  statutes,  above  referred  to^ 
remove  all  doubt  as  to  the  right  of  a  consignee  or  indorsee  to  sue  on  a  bill 
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of  lading.    A  Taloable  article  on  the  subject  of  the  ooosignee's  right  to  sin 
will  be  found  in  7  Soath.  L.  Bev.  255. 

Common  Cabrikr  mat  Limit  his  Common  Law  Liabiutt  by  ezpren 
agreement,  and  therefore  he  may  do  bo  by  stipnlationa  in  the  bUl  of  lading 
to  which  the  shipper  expressly  or  impliedly  assents:  See  the  note  to  Celt  y. 
Goodwin,  32  Am.  Dec.  497.  Bat  not  from  liability  for  his  own  negligence  or 
frand:  Id.  499.  And  the  shipper's  assent  to  sach  limitations  will,  except  in 
minois,  be  conclusively  presumed  from  his  accepting  the  bill  of  lading  with- 
out dissent,  whether  he  reads  it  or  not:  Id.  504;  but  not  where  the  bill  of 
lading  is  issued  after  the  goods  have  been  shipped  under  a  prior  parol  agree- 
ment: Bostioick  V.  BaUmore  etc.  R,  R.  Co.,  45  N.  Y.  712;  Michigan  etc.  R.  R. 
Co.  V.  Boyd,  91  111.  268.  The  general  rule  is  that  any  limitations  in  a  bill  of 
lading  will  be  construed  most  strongly  against  the  common  carrier:  SL  Lovi$ 
etc  R.  R.  Co.  y.  Smuek,  491nd.  302. 

EmoT  OF  Pabticulab  Stipulations  in  Bill  ov  Lading. — An  excep- 
tion in  a  bill  of  lading  of  "  dangers  of  the  sea,"  does  not  qualify  the  carrier's 
common  law  liability:  Crosby  v.  FUeh,  31  Am.  Dec.  745.  Such  an  exception 
relates  merely  to  the  natural  accidents  incident  to  such  navigation,  and  does 
not  cover  any  accident  which  might  have  been  avoided  by  discretion  and 
foresight:  WUUams  v.  Branmm,  4  Id.  562;  Hill  v.  Sturgeon,  28  Mo.  823;  such 
as  a  loss  accruing  from  the  nnskillfulness  of  the  pilot:  Harvey  v.  Pike,  7  Aul 
Deo.  698.  And  where  a  loss  occurs  the  burden  is  on  the  carrier  to  show  it 
within  the  exception:  Clark  v.  Barnwell,  12  How.  U.  S.  272;  Choate  v. 
OrounUnMeld,  3  Cliff.  184;  Shaw  v.  Gardner,  12  Gray,  488.  The  effect  of 
such  an  exception  extends  only  to  the  carrier's  liability  for  a  loss,  and  does 
not  entitie  him  to  recover  or  retain  freight  for  goods  lost  from  such  a  cause: 
Phdpa  V.  Williamson,  5  SandL  578.  An  exemption  from  loss  on  ''lakes  and 
rivers"  except  through  negligence,  where  the  transportation  is  to  be  partiy 
by  water  and  partly  by  rail,  does  not  cover  a  loss  while  the  goods  are  de- 
posited on  a  wharf  on  the  lake  in  process  of  transhipment  to  a  vessel  on  the 
lake:  Sl  Louis  etc  Ry.  Co.  v.  Smuck,  49  Ind.  302.  An  exception  of  "the 
dangers  of  navigation,  fire,  and  collisions  on  the  lakes  and  rivers  and  on  the 
Welland  canal"  does  not  cover  a  loss  by  fire  on  a  railroad,  where  the  trans- 
portation IB  partiy  by  rail,  the  principle  of  **  nosdtur  a  sodit?*  being  applied  to 
the  construction  of  such  a  clause:  Baaeter  v.  Wheder,  49  N.  H..9;  S.  C,  6  Am. 
Bep.  434.  The  carrier  may,  no  doubt,  exempt  himself  from  liability  for  a 
loss  by  fire:  Grace  v.  Adams,  100  Mass.  505;  Pembroke  Co.  v.  N'ew  York  etc 
R,  R,  Co.,  104  Id.  144;  but  such  an  exemption  does  not  apply  to  a  loss  by 
fire  by  the  negligence  of  the  carrier  or  his  servants:  Stedman  v.  Western 
Trans.  Co.,  48  Barb.  97;  Stemweg  v.  Eric  Railway,  43  K.  Y.  123;  S.  C,  3 
Am.  Rep.  673;  Lamb  v.  Camden  etc.  R.  R.  Co.,  46  N.  Y.  271.  So  though 
the  bill  of  lading  provides  th&t  the  carrier  takes  all  risk  of  loss  by  fire:  i^m- 
pire  T.  Co.  v.  Wammtta  Oil  Co.,  63  Pa.  St.  14;  S.  C,  3  Am.  B«p.  575;  or 
however  sweeping  the  language  may  be:  Ba^  of  Kentucky  v.  Adams Eospress 
Co.,  93  U.  S.  174.  So  where  the  loss  by  fire  would  not  have  happened  but 
for  delay  in  transportation:  Condict  v.  Grand  Trunk  R.  R.  Co.,  54  N.  Y. 
500.  An  exemption  from  loss  by  fire  does  not  apply  where  the  carrier  stipu- 
lates to  carry  the  goods  in  his  own  vehicles,  without  transfer,  and  transfers 
them  in  transit  to  a  warehouse,  where  they  are  destroyed  by  fire:  Stewart  v. 
Merchants*  etc.  Co.,  47  Iowa,  229;  S.  C,  29  Am.  Rep.  476.  Where  the  excep- 
tion is  of  '*  dangers  incident  to  railroad  transportation,  fire,  and  all  other 
unavoidable  accidents,"  it  applies  to  a  loss  by  fire  whether  unavoidable  of 
not^  if  not  occasioned  by  the  carrier's  negligence:  Cotton  v.  devela/nd  etc  R* 
JSL  Co.,  67  Pa.  St.  211;  S.  C,  5  Am.  Rep.  424. 
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A  reservation  of  ft  privilege  of  reshipping  does  not  limit  the  carrier's  liabil- 
ity In  any  way:  LiUle  v.  SempU,  8  Mo.  99;  Carr  v.  Steamboat  Michigan^  27 
Id.  196;  McQrtgor  v.  KUgore,  6  Ohio,  358.  It  does  not  excuse  a  loss  by  tht 
deviation  of  the  vessel  on  which  the  goods  are  transhipped:  Little  v.  SempU, 
supra.  And  while  the  goods  are  deposited  temporarily  on  a  wharf-boat,  in 
process  of  transhipment,  the  carrier  is  still  liable  as  a  common  carrier:  C<xrr 
V.  Steamboat  Michigan,  27  Mo.  196.  The  reservation  of  such  a  privilege  in 
case  of  low  water,  does  not  compel  the  carrier  to  avail  himself  of  it:  Sturgem 
▼.  Steamiboat  Columbue,  23  Id.  230.  A  reservation  of  the  privilege  of  landing 
the  goods,  at  the  consignee's  risk  of  ** fire,  loss,  or  injury,"  if  not  taken  from 
alongside  the  vessel  when  ready  for  delivery,  does  DOt,  where  the  goods  are 
so  landed  but  the  consignee  is  not  notified  and  allowed  a  reasonable  time  to  re- 
move them,  terminate  the  carrier's  liability,  as  such,  for  a  delivery  to  the 
wrong  person  or  for  the  negligence  of  his  servants:  Oleadell  v.  Thompeon,  35 
K.  Y.  Sup.  Ct  (3  Jones  &  S.)  232;  S.  C,  56  N.  Y.  194;  C<Min8  v.  Burm,  36  N. 
Y.  Sup.  Gt.  (4  Jones  &  S. )  518.  Nor  are  the  goods  at  the  consignee's  risk  while 
being  landed:  Zwng  v.  HouHaaid,  5  Daly,  136. 

A  provision  in  a  biU  of  lading  for  exemption  from  loss  by  "  barratry  of 
master  or  mariners, "covers  a  theft  by  the  purser:  Spinetti  v.  Atlae  SteamMp 
Co.,  80  N.  Y.  71;  8.  C,  36  Am.  Rep.  579.  For  a  construction  of  the  same 
exception  in  an  insurance  policy,  see  Am/erican  Itis,  Co.  y.  Bryan,  37  Am.  Deo. 
278,  and  note. 

A  stipulation  requiring  the  presentation  of  the  bill  of  lading  properly  in- 
dorsed, to  obtain  delivery  of  the  goods,  is  valid;  but  not  so  a  stipulation  thftt 
such  a  bill  of  lading  must  be  presented  before  the  arrival  of  the  goods  to  ren- 
der an  assignment  binding:  Bishop  v.  Empvre  T.  Co,,  1  Jones  &  S.  (33  N.  Y. 
Sup.  Ct.)  99.  A  danse  giving  the  carrier  the  right  to  retain  the  goods  to  se- 
cure arrearages  on  previous  consignments  is  also  valid:  Id.  So  a  stipulation 
that  the  goods  are  to  be  delivered,  "  subject  to  payment"  of  part  of  the  pur- 
chase money,  is  valid  and  binding  on  the  carrier  as  part  of  the  contract: 
Schooner  Argyle  v.  Worthington,  17  Ohio,  460.  But  a  clause  directing  the  car- 
rier to  collect  freight  of  the  consignee  on  delivesy,  does  not,  it  is  held,  oblige 
him  to  withhold  the  goods  until  the  freight  is  paid,  and  he  may  deliver  the 
goods  and  ooUect  freight  of  the  consignor:  JobbUt  v.  Ooundry,  29  Barb.  509. 

The  bill  of  lading  may  require  proof  of  loss  or  damage  to  the  goods  to  be 
made  in  ft  reasonable  time  after  the  goods  have  been  or  should  have  been  de- 
livered. But  a  stipulation  requiring  a  claim  for  damages  for  the  loss  of  any 
article,  to  be  adjusted  before  the  delivery  of  the  goods,  and  a  claim  made 
therefor  in  thirty  days,  was  held  unreasonable  in  Capehart  v.  Seaboard  etc,  B, 
B.  Co,,  81  N.  C.  438;  S.  C,  31  Am.  Rep.  505;  contra.  Southern  Express  Co, 
V.  HunnicuU,  54  Miss.  566;  S.  C,  28  Am.  Rep.  385.  See  a  valuable  note  to 
the  case  first  mentioned  in  the  American  Reports.  Where  communication 
between  the  points  of  shipment  was  interrupted  by  war,  a  requirement  that 
a  claim  for  loss  should  be  presented  in  thirty  days  after  the  shipment,  was 
held  unreasomible,  in  Adams  Express  Co.  v.  Beagcui,  29  Ind.  21.  Otherwise 
where  there  were  do  such  disturbing  causes:  United  Stales  Express  Co.  v. 
Harris,  51  Ind.  127;  Weir  v.  Express  Co,,  5  Phila.  355.  Notwithstanding 
such  a  provision  in  a  bill  of  lading  for  the  shipment  of  goods  within  the  state, 
a  claim  made  a  year  after  the  shipment  was  held  not  to  be  precluded  where 
the  shipper  had  not  sooner  heard  of  the  non-deli vexy:  Southern  Express  Co. 
▼.  Caperton,  44  Ala.  101;  S.  C,  4  Am.  Rep.  118.  The  valuation  of  the  goods 
in  a  bill  of  lading,  or  a  stipulation  that  the  carrier  will  not  be  liable  beyond 
a  certain  sum  in  case  of  a  loss,  is  generally  conclusive  in  the  absence  of  fraud: 
Tudor  V.  Macomber,  14  Pick.  34;  Dorr  v.  New  Jersey  etc.  Co.,  11  N.  Y.  485| 
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W€tM  ▼.  Dintmon^  54  Id.  486^  Bat  not  so  where  the  goods  ars  deHvered 
to  the  wrong  person,  or  there  is  a  want  of  ordinary  care:  BcMnwrt  tie.  R,  R* 
Co,  T.  McWkwney^  S6  Ind.  436;  Adai/M  Exprt»  Co.  ▼.  Steitanen, 61  DL  184| 
8.  C,  14  Am.  Rep.  57.  The  sabject  of  bills  of  lading  is  disonssed  in  an  abls 
artide  in  14  Cent.  Law  J.  22. 
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[ft  MxroALV,  868.] 

Flatb  Pabs  bt  CoNTxrANCE  OF  Wharf,  both  as  appartenaat  and  aa  pai^ 
eel,  nnder  the  Massaohnsetts  colony  ordinanoe,  where  they  are  desoribed  aa 
bounding  on  an  arm  of  the  sea  and  extend  from  the  upland  below  high- 
water  mark. 

Flats  Ltino  in  Goyx  abb  to  bb  Divided  among  the  riparian  proprietow 
bounding  on  the  cove  by  lines  drawn  from  their  respective  landstoalina 
drawn  across  the  month  of  the  cove,  so  as  to  giv/B  each  the  same  propor- 
tion of  that  line  as  he  has  of  the  line  bounding  the  cove. 

BuBDEN  OF  Proof  Bests  on  One  Claiming  Flats  on  an  arm  of  the  sea 
as  appurtenant  or  parcel  of  his  wharf,  and  petitioning  for  damages  for 
laying  a  raUroad  across  the  same,  to  show  that  the  line  of  low-water  maik 
extends  so  far  as  to  include  some  part  of  the  soil  over  which  the  railroad 
is  laid. 

PmnoNXR  FOR  Damages  fob  Laying  Eailboad  ovxb  Land  Need  xov 
BE  OwNEB  of  the  land,  but  it  is  sufficient  if  he  has  an  interest  which  will 
be  impaired  by  the  work.  Accordingly,  one  who  is  interested  in  the  oo- 
cupation  of  a  wharf  and  in  machinery  and  fixtures  set  up  thereon  under 
an  unsealed  agreement  with  the  owner,  whereby  they  are  to  be  operated 
for  their  joint  benefit^  may  have  such  an  interest  aa  to  entitle  him  to  dam- 
ages for  laying  a  railroad  across  flats  appurtenant  to  such  whar^  and  this 
is  a  question  for  the  jury. 

Joint  Petition  for  AssBsaMENT  of  Damages  fob  Latino  TUn^BOAP  acroaa 
land  may  be  maintained  by  persons  jointly  or  severally  interested  in  the 
land  or  its  use. 

Petition  for  a  jury  to  assess  the  damages  alleged  to  have 
been  sustained  by  the  respondents'  laying  a  railroad  over  cer- 
tain flats  claimed  to  belong  to  the  petitioners.  A  warrant  to 
the  sheriff  to  summon  a  jury  was  granted  by  the  couniy  com- 
missionerSy  and  the  jury  having  been  summoned  accordingly, 
and  having  heard  the  matters  at  issue,  returned  a  verdict  for  the 
petitioners,  which  was  set  aside  in  the  common  pleas  on  excep- 
tions to  the  sheriff's  instructions,  which,  together  with  other 
facts,  are  stated  in  the  opinion.  The  case  comes  here  on  ezoep* 
tions  to  the  decision  in  tiie  common  jdeas. 

Ward,  for  the  petitioners. 

H.  J,  Lord,  for  the  respondents. 
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By  Court,  Shaw,  C.  J.  Two  exceptions  were  taken  to  the  ml* 
ingB  of  the  sheriff,  on  the  trial  before  the  jury.  The  petitioners 
claimed  damage,  amongst  other  things,  for  certain  flats,  that  is, 
land  flowed  by  tide-water,  belonging  to  them  and  taken  and  trav- 
ersed by  the  railroad.  The  petitioners  claimed  the  flats  in  ques- 
tion, as  parcel  of  or  appurtenant  to  their  estate  situated  in  Salem, 
on  the  westerly  side  of  a  cove,  river,  or  arm  of  the  sea,  flowed 
by  the  tide,  on  which  they  had  a  wharf  extending  easterly  below 
high-water  mark.  The  railroad  passed  within  about  thirty  or 
f oriy  feet  of  the  head  of  this  wharf.  The  respondents  contended 
that  the  flats  of  the  petitioners  did  not  extend  so  far  easterly  as  the 
line  of  the  railroad,  and  that  the  railroad  did  not  cover  any  part 
of  the  flats.  This  depended  upon  the  construction  of  the  deeds 
under  which  the  petitioners  claimed,  and  whether  those  deeds  of 
the  upland  estate  carried  the  right  of  flats,  as  parcel  or  appur- 
tenant; and  i|  so,  what  was  the  true  line  by  which  that  right  of 
flats  was  bounded. 

1.  On  the  first  point,  the  sheriff  instructed  the  jury,  **  that  by 
the  construction  of  the  petitioners'  title-deeds,  they  owned  the 
flats  to  the  channel,  or  low-water  mark." 

We  are  of  opinion  that  this  direction  was  right.  By  a  regular 
succession  of  deeds,  conveying  the  title,  and  extending  back  to 
1805,  the  estate  is  described  as  a  wharf  bounding  on  South  river. 
It  appears  that  this  wharf  extended  from  the  upland,  below  high- 
water  mark,  and  that  South  river  is  an  arm  of  the  sea,  in  which 
the  sea  ebbs  and  flows.  We  are,  therefore,  of  opinion  that  the 
flats  passed  as  parcel,  by  force  of  the  colony  ordinance,  and  also 
as  appurtenant  to  the  wharf:  Anc.  Chart.  148;  Doane  v.  Broad 
Street  ABaociaiion,  6  Mass.  382;  EusU  v.  Boston  MiU  Corporation, 
6  Pick.  158. 

2.  Upon  the  other  point,  the  sheriff  instructed  the  jury,  **  that 
if  they  were  left  in  doubt,  upon  all  the  evidence,  where  the  nat- 
ural channel  was,  if  there  was  such  a  channel,  then  the  petition- 
ers were  entitled  to  go  to  the  center  of  the  ancient  river." 

The  court  are  of  opinion  that  this  direction  was  incorrect, 
and  that  the  exception  was  well  taken.  If  this  tract  of  flats, 
called  South  river,  had  no  channel  running  through  it,  that  is, 
no  depression,  from  which  the  tide  did  not  ebb  at  low  water, 
then  it  must  have  been  a  cove,  and  all  the  riparian  proprietors 
on  the  cove  would  divide  the  flats  amongst  them,  by  lines  drawn 
from  their  respective  lands  to  the  channel,  running  by  the  mouth 
of  the  cove,  from  which  the  tide  flows  into  the  cove,  giving  each 
a  line  on  the  channel,  proportioned  to  his  line  on  the  cove:  BiLst 
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T.  Boston  MSH  Corporaiion,  6  Pick.  158.  If  there  was  an  oiigij 
natural  channel,  through  the  cove  or  river,  formed  by  a  stream 
of  fresh  -water  falling  into  it  above,  or  otherwise,  then  it  was  a 
river  or  arm  of  the  sea,  through  which  the  tide  ebbed  and  flowed, 
and  each  riparian  proprietor  was  entitled  to  the  flats,  to  such 
channel  or  stream,  if  not  exceeding  one  hundred  rods. 

In  reference  to  the  case  of  the  fact  being  left  in  doubt  by  the 
evidence,  the  jury  should  have  been  instructed,  that  the  burden 
of  proof  wias  upon  the  petitioners,  to  prove  their  titie  to  the  soil 
of  the  flats  claimed,  and  for  that  purpose  to  prove  that  the  original 
channel  or  line  of  low-water  mark  extended  so  far  as  to  include 
the  soil,  or  some  part  thereof,  over  which  the  railroad  was  laid; 
and  that  if  they  failed  to  establish  their  titie  by  such  proof,  their 
claim  for  damages  on  that  ground  could  not  be  sustained. 

The  court  are  therefore  of  opinion,  that  the  decision  of  the 
court  of  common  pleas,  declining  to  accept  this  verdict  and  ren- 
der judgment  upon  it,  was  correct,  and  that  this  result  be  certi- 
fied to  the  couniy  commissioners,  to  the  end  that  a  warrant  may 
duly  issue  for  a  new  trial. 

This  case  came  again  before  the  court,  at  November  term  1843, 
on  the  respondents'  exceptions  to  a  decision  of  the  court  of  com- 
mon pleas  overruling  their  exceptions  to  the  sheriff's  instructions 
to  a  second  jury  summoned  to  try  the  matters  at  issue  and  ac- 
cepting the  verdict  of  said  jury  in  favor  of  the  petitioners.  The 
following  opinion  shows  the  nature  of  the  exceptions. 

N.  J.  Lord^  for  the  respondents. 

Ward^  for  the  petitioners. 

By  Court,  Shaw,  C.  J.  It  appears  by  the  bill  of  exceptions 
allowed  by  the  sheriff,  that  at  the  trial  before  him,  the  evidence 
of  legal  titie  to  the  land  over  which  the  railroad  passes,  was  a 
deed  showing  the  fee  to  be  in  William  Ashby,  one  of  the  peti- 
tioners, alone.  But  it  further  appeared  that  an  agreement  in 
writing,  not  under  seal,  had  been  entered  into  between  said 
William  Ashby  and  two  other  petitioners,  by  which  it  was  stip- 
ulated that  certain  machinery  and  fixtures  were  to  be  erected  on 
the  premises,  at  their  common  expense,  and  that  the  profits  of 
the  business  to  be  carried  on  there  were  to  inure  to  their  common 
benefit. 

The  respondents  requested  the  sheriff  to  instruct  the  jury, 
that  as  the  titie  to  the  estate  appeared  by  the  deeds  to  be  in 
William  Ashby  alone,  the  three  petitioners  were  not  entitied,  aa 
owners,  to  recover  in  this  process,  and  that  the  jury  must  find 
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for  the  respondents.  This  instruction  the  sheriff  declined  giv- 
ing; and  he  instructed  the  jury,  "  that  if  they  believod,  upon  all 
the  evidence,  that  the  petitioners  really  owned  the  estate,  and 
suffered  the  damage,  if  any,  jointly,  they  were  properly  joined 
in  this  petition,  and  entitled  to  recover."  This  direction,  taken 
in  connection  with  the  subject-matter  and  the  state  of  the  ques- 
tion, was,  we  think,  correct.  ^  The  sheriff  was  not  called  on  to 
give  an  opinion  upon  an  abstract  question  of  legal  title  upon 
deeds.  The  question  was,  whether  the  petitioners  had  such  in- 
terests in  the  estate  as  would  entitle  them  to  recover  for  dam- 
age done  by  the  railroad,  which  impaired 'its  value. 

In  Dodge  v.  County  Commissioners  of  Essex,  3  Mete.  380,  it 
was  held  that  parties  interested  in  land,  not  taken  for  a  railroad, 
but  so  near  as  necessarily  to  be  damnified  by  it,  are  entitled  to 
damages.  It  is  settled  by  a  series  of  decisions,  and  now  by 
statute,  that  to  recover  damage  done  to  real  estate  by  a  highway 
or  railroad,  it  is  not  necessary  that  the  claimant  should  be  tenant 
of  the  freehold  or  legal  owner  of  the  estate.  It  is  sufficient 
that  he  has  an  interest  which  will  be  impaired  by  the  public 
work,  so  that  he  must  sustain  a  loss  by  it:  B.  S.,  c.  24,  sees.  31, 
82.  It  is  in  this  sense,  that  the  sheriff  is  to  be  understood  in 
his  instruction  to  the  jury  to  determine  whether  the  petitioners 
were  owners  of  the  estate  and  had  suffered  the  damage,  if  any, 
jointly;  and  so  understood  it  was  correct.  Notwithstanding, 
therefore,  it  appeared  by  the  deed,  that  William  Ashby  was 
owner  in  fee  of  the  estate,  still  if  by  force  of  the  agreement  en- 
tered into  by  him  with  the  other  petitioners,  regarding  it  as  a  dec- 
laration of  trust  or  a  demise,  they  became  interested  in  the  use 
and  occupation  of  the  estate,  and  in  the  machinery  and  fixtures 
set  up  and  put  in  operation  therein;  then  they  were  owners  so  far 
as  to  establish  a  claim  for  damages,  if  any  had  been  sustained; 
and  this  was  a  proper  question  for  the  determination  of  the  jury 
upon  the  evidence. 

If  the  petitioners  were  interested  in  one  and  the  same  estate, 
whether  such  interests  were  joint  or  several,  it  is  within  the 
spirit,  if  not  within  the  express  provision  of  the  statute,  that 
they  should  join  in  one  petition  for  the  assessment  of  damages: 
B.  S.,  c.  24,  sec.  48.  This  is  manifestly  for  the  benefit  of  the 
respondents,  and  is  so  regarded  by  the  statute,  which  provides, 
that  when  the  damages  are  several,  the  juiy,  after  determining 
the  whole  damage,  may  apportion  it  amongst  the  respective  par- 
ties who  have  sustained  damage;  or  if  any  one  has  joined  in  such 
petition  whom  they  find  to  have  sustained  no  damage,  the  jvry 
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may  so  report,  and  yet  assess  damages  for  the  others:  B.  S.,  o. 
24,  sec.  50. 

Judgment  of  the  court  of  common  pleas,  excepting  the  yer- 
dict,  affirmed. 


C!oNVETANCB  OF  UPLAND  PASSES  Adjoikino  Flatb  on  tldo-water  in  Mas- 
Mohusetta:  See  Valentine  ▼.  Piper,  33  Am.  Deo.  715,  and  caaea  oolleotod  in 
the  note  thereto.  In  CammonwedUh  ▼.  Alger,  7  Coah.  70,  the  principal  caaa 
ia  cited  aa  an  authority  for  the  doctrine  tkhove  atated. 

DxvisxoN  OF  Flats  among  Adjagekt  Pboprietobs:  See  Shneraon  v.  2Viy- 
lor,  23  Am.  Dec.  531,  and  note;  aee  alao  the  note  to  Valentine  ▼.  Piper,  33 
Id.  724.  The  principal  caae  ia  dted  on  thia  point  in  Treat  v.  Chipmonj  85 
Me.  36.  So  in  Woneon  -v.^Wonaon,  14  Allen,  85,  where  the  rule  for  dividing 
flata  in  ft  cove  ia  approved.  In  WaUoer  v.  Boston  etc  B,  B.,S  Cnah.  23,  it 
ia  cited  to  the  poaition  that  on  an  eetnary  of  a  river  or  an  ann  of  the  aea, 
through  which  a  channel  nma,  the  flata  are  ordinarily  to  be  divided  by  linea 
ronning  towarda  the  channel  in  the  moat  direct  courae. 

Whabp-ownbb's  Biqht  to  Abjacsnt  Land:  See  Orajf  ▼.  Bartktt^  32 
Am.  Dec  208.  In  Ammidowny.  Oranite  Bank,  8  Allen,  292,  the  principal 
caae  ia  cited  to  the  point  that  a  deed  of  a  wharf  conveya  the  adjacent  fli^ 
not  aa  appurtenant,  but  aa  parcel  under  the  colony  ordinance. 

OwNEB  OF  LnoTBD  Intxrest  IN  Propxktt  Taxxn  fob  Ptjblio  Use  ia 
entitled  to  compenaation:  Ex  parte  Jennings,  16  Am.  Dec.  447;  Livingston  v. 
Mayor  etc  of  New  York,  22  Id.  622,  and  note.  See,  generally,  aa  to  the 
principlea  governing  the  allowance  of  compenaation  for  property  appropriated 
nnder  the  power  of  eminent  domain,  the  note  to  Bhodgood  v.  Mohawk  etc  B, 
B.  Co.,  31  Id.  372. 

Aa  to  the  right  of  peraona  anataining  damage  from  the  laying  out  of  a  rail- 
road in  Masaachuaetta  to  petition  for  an  aaaeaament  of  damagea,  the  principal 
caae  ia  cited  in  Babcock  ▼.  Western  B,  B.  Co,,  9  Mete.  555;  Parker  ▼.  Boston 
etc  B.  B,  Co,,  3  Cuah.  114.  So  aa  to  damagea  from  laying  out  a  highway: 
Tower  v.  City  (if  Boston,  10  Cuah.  237;  Marsden  v.  CamMdge,  114  Maaa. 
492.  A  party  whose  intereat  in  realty  ia  injured,  though  not  appropriated, 
may  have  thia  remedy:  Enfield  ToU  Bridge  Co.  v.  Hartford  etc  B,  B, 
Co,,  17  Conn.  463.  In  Mellen  v.  Western  B,  B.  Co,,  4  Gray,  302;  Perry  ▼. 
City  qf  Worcester,  6  Id.  547,  and  Curtis  v.  Eastern  B.  B,  Co,,  14  Allen,  58, 
the  principal  caae  ia  cited  to  the  point  that  the  atatutory  remedy  for  obtain- 
ing auch  damagea  ia  ezduaive.  The  owner  of  part  of  a  building  injured  by 
opening  a  atreet  may  have  thia  remedy  againat  the  city:  Marsden  v.  Cam- 
bridge, 114  Maaa.  492.  Partnera  may  maintain  a  joint  petition  for  an  injury 
to  realty  of  which  one  of  them  holda  the  legal  title  in  trust  for  the  firm: 
Beed  y.  Hanover  Branch  B,  B,  Co,,  105  Maaa.  305.  So  peraona  having  a 
joint  intereat  in  damagea  cauaed  by  the  burning  of  a  building  by  another'a 
fault  may  have  a  joint  action  for  the  loaa,  though  not  liaving  a  joint  legal  title 
in  the  building:  Ckavektnds  v.  Grand  Trunk  By.  Co.,  42  Vt.  459;  all  citing 
the  principal 
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Rankin  v.  Sanders. 

Noxa  lOB  ▲  SPKcmo  Sttm  Patablb  in  Coiton,  at  twelve  oeatB  per  poondp 
is  ft  promiBeQiy  note,  and  may  be  declared  on  in  the  ordinary  form  as  a 
promise  to  pay  a  specified  snm  of  money. 

Ow  OvxBBiTLiNO  Dbmubbsb  TO  GoMPLAiiTr  FOB  ▲  SoM  Ckbtaiv,  judgment 
final  may  be  entered,  by  the  statute  of  Mississippi,  unless  defendsnt,  by 
affidavit^  shows  a  defense  on  the  merits,  slthongh  the  declaration  also 
contains  money  coonts,  without  a  bill  of  particulars,  and  to  these  a  plea 
of  turn  tumanptU  has  been  filed. 

AssuKPsrr  on  promissoiy  note  for  four  hundred  and  ninety*- 
fiye  dollars,  payable  in  cotton,  at  twelve  cents  per  pound.  The 
declaration  consisted  of  one  count  in  the  ordinary  form  for  a 
promissoiy  note,  and  also  of  the  usual  money  counts.  To  the 
first  count  defendant  demurred,  and  to  the  others  he  pleaded 
fum  asgumpsii.  No  bill  of  particulars  was  filed.  The  demurrer 
was  oTezTuled,  and  judgment  given  by  default. 

Ibrrish  and  SimraUj  for  the  appellant. 

X.  K,  Barber  t  for  the  respondent. 

By  Court,  Tubmeb,  J.  This  was  an  action  on  the  case  founded 
on  a  promissoiy  note  for  the  payment  of  four  hundred  and  ninety- 
five  dollars,  in  cotton,  at  twelve  cents  per  pound,  at  a  future 
day,  and  at  a  particular  place.  The  declaration  contains:  1.  A 
count  on  the  note,  as  a  promissory  note;  and,  2.  The  usual 
money  counts,  but  filed  no  account  or  bill  of  particulars.  The 
defendant  demurred  to  the  first  count,  and  pleaded  the  general 
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issue  to  the  others.  The  court  overruled  the  demurrer  and  the 
plaintiff  took  judgment  by  default  final.  The  defendant  below 
sued  out  this  Tmt  of  error,  and  assigns  for  error,  that  the  court 
erred  in  overruling  the  demurrer;  that  the  declaration  was  in- 
sufficient; that  the  case  should  have  been  submitted  to  a  jury, 
either  on  the  plea  of  rum  ciasumpsU,  or  on  a  writ  of  inquiry. 

The  plaintiff  in  error  contends  that  the  instrument  sued  on  is 
not  a  promissory  note.  It  is  not  necessary,  at  this  day,  to  enter 
at  large  on  the  investigation  of  this  subject.  The  decisions 
have  been  uniform  in  this  state,  that  a  note  of  this  description 
is  a  promissory  note,  and  may  be  declared  on  as  such.  The 
maker  promises  to  pay  to  the  payee,  a  sum  certain,  to  wit,  four 
hundred  and  ninety-five  dollars,  at  a  day  and  place  certain,  in 
cotton,  at  a  certain  price.  The  promise  is  in  the  usual  form  of 
a  promissory  note;  and  the  promise  to  pay  in  cotton  at  a  parti- 
cular time  and  place,  is  a  privilege  given  to  the  maker  to 
make  payment  either  in  cash  or  cotton.  If  in  cash,  the  sum  was 
ascertained;  if  in  cotton,  that  was  capable  of  being  made  cer- 
tain, by  the  most  simple  mode  of  calculation.  But,  if  there  was 
any  doubt  about  this  matter  under  the  British  statutes,  there 
can  be  none  under  ours:  Hut.  &  Howard,  373,  sec.  12. 

As  to  the  other  errors  assigned,  we  think  there  is  nothing  in 
them.  On  overruling  a  demurrer  to  a  declaration  for  a  sum  cer- 
tain, the  statute  allows  judgment  final  to  be  rendered,  unless 
the  defendant  can  show  a  meritorious  defense,  by  affidavit.  This 
was  not  done. 

In  the  case  of  Qridley  v.  Brig9  &  Co,^  2  How.  830,  the  law  is 
well  settled,  that  on  a  declaration  on  a  promissory  note,  with 
the  common  counts,  and  no  bill  of  particulars  filed,  it  is  not 
error  to  dispense  with  a  writ  of  inquiry,  and  a  verdict  of  a  jury: 
See  also  3  How.  46.*  We  consider  that  the  plea  of  non  aaswrnp- 
sU  to  the  common  counts,  does  not  alter  the  case.  The  plaintiff 
below  claimed  nothing  and  has  obtained  nothing  under  those 
counts,  and  a  trial  by  jury  would  have  been  nugatory  without  a 
bill  of  paiticulars,  or  an  account  filed. 

I  refer  to  the  very  full  and  able  briefs  of  the  counsel  on  each 
side. 

Judgment  affirmed. 

The  decision  in  the  principal  case,  that  the  instrument  there  sued  apon 
was  a  promissory  note,  and  might  be  sued  upon  as  such,  warn  probably  chiefly 
due  to  the  statute  then  in  force  in  that  state,  embracing  within  its  provisions 
writings  **  for  the  payment  of  money  or  any  other  thing."    The  principal 

1.  Smiay.  PUmUrt*  Bamk. 
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w«s  followed  in  Hardiman  r,  Cotoan,  10  Sined.  ft  M.  501,  when  it  is  said: 
**  The  notes,  thongh  payable  in  cotton,  became  absolute  for  the  pajrment  in 
money,  upon  the  failure  to  deliver  the  cotton  at  the  day."  In  the  absence  ol 
any  statote  changing  the  common  law  rule,  a  promissory  note,  and  especially 
a  negotiable  promissory  note,  must  be  for  the  payment  of  money,  absolutely: 
Daniel  on  Keg.  Insts.,  sees.  56,  56;  Shodea  v.  lAndly^  17  Am.  Dec  580. 

But  where  an  obligation  is  given  to  pay  a  specific  sum  at  a  time  designated, 
in  a  certain  article  at  a  certain  price,  and  the  time  passes  without  any  payment 
being  made,  the  damages  for  such  non-payment  is  the  sum  named,  in  money, 
irrsspective  of  the  question  whether  the  articles  in  which  payment  might 
have  been  made  have  increased  or  decreased  in  value.  After  the  day  of  pay- 
nent  has  passed,  the  obligation  is  equivalent  to  one  for  the  direct  payment 
of  money,  and  can  no  longer  be  discharged  by  payment  of  the  articles  named: 
Bnoka  v.  ffiMard^  8  Conn.  154;  Pkmejf  v.  Oleason^  21  Wend.  223;  Cfhaice 
T.  Moutky,  10  Am.  Dec  061.    See  note  io  BoberUY.  BeaUy,  21  Id.  410,  422. 


GOMBOBSIONEBS  OF  THE  SlNEZNG  Fuim  V.  WaLKER. 

[6  HowABD,  14S.] 

Statb  LsoiBLATiTaB  MAT  APPOINT  Tbustbbs  and  convey  property  to  be 

held  in  trist,  for  any  object,  public  or  private. 
Akt  Pbbson  mat  Hold  as  a  Tbubtkb  who  is  capable  of  oonfidsnce  and  d 

holding  real  or  personal  property. 

OOBVOBATIONS  MAT  NOW  HoiJ>  A8  TBUBIXn. 

IbUBT   MAT   BB  CONFIDKD   TO  THS   InOUMBBNTB   OV   CkBEADT  OiFIOIS  and 

their  successors  in  office. 

▲  Trust  is  an  Obugation  upon  a  person,  arising  out  of  eonfldenoe  reposed 

in  him,  to  apply  property  faithfally  and  according  to  such  confidence. 

To  CoNBTiTUTit  A  DiBaoT  l^usT  there  must  be:  1.  A  transfer  to  a  compe* 
tent  person;  2.  A  fund  or  object  transferred;  d.  A  oeatel  qme  tmut  ot 
purpose  to  which  the  fund  is  to  be  applied. 

Taxm  IS  Gbbatxd  by  an  act  of  the  legislature  providing  for  "a  sinking 
fond  under  the  management  of  the  auditor  of  public  accounts  and  the 
president  and  cashier^  of  a  specified  bank,  for  the  redemption  of  certain 
bonds.  The  officers  named  are  trustees  and  have  the  legal  title  to  the 
money  thus  intrusted  to  them,  and  the  power  to  loan  it,  and  to  sue  lor 
and  recover  it  at  law. 

To  Ihybst  Trust  Monxt  on  good  security  is  the  duty  of  a  trustee. 

▲  Trustu  mat  Maintain  an  Action  at  Law  for  the  possession  ol  the 

trust  fund  or  estate. 

OOMMWBTONKRS  07  THX  SiNKINO  FUND  07  THI  StATR  07  MISSISSIPPI,  de- 
claring as  such  commissioners,  may,  in  an  action  at  law,  recover  moneys 
belonging  to  such  fund,  which  have  been  loaned  by  them  or  by  their 
predecessors  in  office 

AonoN  by  A.  B.  Saunders,  auditor  of  public  accountB,  and 
J.  P.  Walworth,  president,  and  H.  D.  Mandeville,  oashier  of 
the  Planters'  Bank  of  the  State  of  Mississippi,  as  commission*- 
en  of  the  siiiking  fund,  on  a  note  containing  a  promise  to  paj 
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to  tbe  order  of  E.  Gamett  Howall  five  thousand  five  hundred 
and  four  dollars,  with  interest,  it  being,  as  stated  in  the  note, 
"  for  a  bona  Jide  loan  of  money  from  the  sinking  fund  of  the 
state  of  Mississippi."  Defendants  pleaded:  1.  Non  assumpsit ; 
2.  Ntd  tiel  corporation;  8.  Tender  in  state  warrants.  Plaint- 
i£Es  haying  moved  to  strike  out  the  first  two  pleas  as  being  incon- 
sistent with  the  plea  of  tender,  the  defendants  withdrew  the 
latter  plea.  The  motion  to  strike  out  was  then  denied.  At  the 
trial  the  note,  when  offered  in  evidence,  was  excluded  on  the 
objection  of  defendants,  who,  therefore,  obtained  a  verdict  and 
judgment.    Plaintiffs  prosecuted  their  writ  of  error* 

Mandevffley  for  the  plaintiffs. 

Harris,  for  the  defendants. 

By  Oo'irt,  Shabxet,  0.  J.  I  shall  not  stop  to  inquire  into  the 
oorrectness  of  the  decision  on  the  pleadings,  because  those  ques- 
tions a7  e  wholly  immaterial.  Both  the  plea  of  nul  tiel  coxpora- 
tion  arid  of  tender  were  bad,  because  the  plaintiffs  do  not  profess 
to  suo  as  a  corporation,  and  a  tender  of  state  warrants  was  no 
tender  at  all. 

Much  of  the  argument  on  both  sides  has  been  directed  to  the 
question  of  whether  the  plaintiffs  were  or  were  not  a  corporate 
body,  but  this  is  also  foreign  to  the  purpose,  since  the  plaintiffs 
have  not  sued  as  a  corporation,  either  quasi  or  proper;  nor  was 
it  necessary  that  they  should  have  so  sued.  Their  character  is 
that  of  trustees,  and  in  that  capacity  I  shall  endeavor  to  show 
that  they  may  maintain  the  action. 

The  proof  of  this  proposition  involves  four  questions:  1.  Has 
the  state  the  power  by  legislative  enactment  to  appoint  trustees  ? 
2*  Were  the  plaintiffs  competent  to  act  in  that  capacity  ?  8.  Was 
a  trust  created  by  the  act  originating  the  sinking  fund  ?  4.  Can 
the  trustees  sue  at  law  on  a  contract  made  by  them  in  the  dis- 
charge of  their  legitimate  functions? 

1.  That  the  state  by  legislative  enactment  may,  either  directly 
or  through  agents  properly  appointed,  convey  in  trust  and 
appoint  trustees,  is  a  proposition  which  at  this  day  surely 
requires  neither  argument  nor  authority  to  support  it.  It  may 
hold  property,  real  and  x>ersonal,  and  convey  or  dispose  of  it 
either  absolutely  or  conditionally;  or  it  may  direct  its  applica- 
tion, either  directly  or  through  agents,  to  any  particular  object, 
public  or  private,  either  in  prassenli  or  infuturo.  Instances  are 
frequent,  both  in  England  and  America,  in  which  trusts  are 
created  bj  legislative  enactment,  both  for  pubh''^  and  private 
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purposes;  hence  law  writers  divide  trusts  into  public  and  private. 
Trusts  so  declared  may  in  all  respects  correspond  to  those  be- 
tween individuals,  and  of  course  the  same  remedies  will  apply. 

2.  Were  the  plaintiffs  competent  to  act  as  trustees  in  this 
instance  ?  This  position  is  as  free  from  doubt  as  the  preceding. 
Before  the  statute  of  uses,  27  Hen.  Vlll.,  c.  10,  there  was  a 
limitation  or  restriction  as  to  those  who  could  stand  seised  to 
uses;  but  since  the  passage  of  that  statute,  trusts  have  been 
adopted  to  supply  the  place  of  uses,  and  the  former  inability  to 
stand  seised  to  a  use,  no  longer  prevails.  The  general  rule  now 
is,  that  all  persons  capable  of  confidence,  and  of  holding  real  or 
personal  property,  may  hold  as  trustees.  Corporations  may  now 
hold  as  trustees,  although  they  could  not  be  seised  to  a  use  be- 
fore the  statute:  Willis  on  Trustees,  32-38,  Law  Lib.  Two  of 
these  trustees  are  officers  of  a  corporation,  and  as  free  from  ob- 
jection as  the  entire  body  corporate,  and  if  the  corporation  was 
capable  of  holding  as  trustee,  surely  two  of  its  officers  may. 
The  trust  was  not  confided  to  the  president  and  cashier  as  a 
part  of  their  official  duiy,  but  it  was  so  declared  for  the  purpose 
of  identifying  the  persons  who  should  execute  the  trust;  and  no 
reason  can  be  perceived  why  the  state  might  not  with  equal  pro- 
priety appoint  one  of  its  officers  as  trustee.  To  all  these  officers 
succession  was  an  incident,  and  to  the  persons  who  should  fill 
them  for  the  time  being  the  execution  of  the  trust  was  confided, 
with  a  view  to  insure  the  execution,  as  it  was  not  likely  tbat 
anything  more  than  a  temporary  vacancy  would  occur.  It  was 
a  trust  confided  to  persons  who  should  fill  certain  offices,  not 
as  officers,  but  as  individuals,  and  as  it  was  contemplated  that 
the  offices  should  be  always  filled,  it  was  the  more  certain  that 
the  trust  would  be  executed. 

3.  Was  a  trust  created  by  the  act  which  originated  the  sink- 
ing fund?  A  trust  is  said  to  be  "  an  obligation  upon  a  person 
arising  out  of  a  confidence  reposed  in  him,  to  apply  property 
faithfully  and  according  to  such  confidence:"  Willis  on  Trust- 
ees, 2.  To  constitute  a  direct  trust  there  must  be  a  conveyance 
or  transfer  to  a  person  capable  of  holding  it:  there  must  also 
be  an  object  or  fund  transferred,  and  a  cestui  que  trust  or  pur- 
pose to  which  the  trust  fund  is  to  be  applied.  No  particular 
words  are  necessary  to  constitute  a  trust;  but  if  it  be  the  plain 
intention  of  the  parties  to  create  a  trust,  it  will  be  regarded  as 
such.  By  the  tenth  section  of  the  act  chartering  the  Planters' 
Bank,  provision  was  made  for  the  creation  and  management  of 
the  sinking  fund.    The  state  was  to  execute  bonds,  and  sell 
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them,  and  apply  the  proceeds  to  the  purchase  of  stock.  It  was 
eridentlj  anticipated  that  the  dividends  to  be  declared  to  the 
stockholders  would  more  than  suffice  to  pay  the  accruing  semi- 
annual interest  on  the  bonds;  it  was  therefore  declared  that  the 
surplus  of  the  semi-annual  dividends,  after  paying  the  interest 
on  the  bonds,  should  "  constitute  a  sinking  fund  under  the 
management  of  the  auditor  and  the  president  and  cashier  of 
«aid  bank,  for  the  redemption  of  said  bonds."  It  was  further 
provided,  "  that  until  the  payment  of  the  bonds  which  should 
4rst  become  due,  amounting  to  two  hundred  and  fifty  thousand 
•dollars,  no  part  of  said  surplus  should  be  applied  to  any  other 
purpose  than  the  extinguishment  of  the  principal  of  said  bonds.*' 
By  a  subsequent  act  of  the  legislature,  provision  was  made  for 
the  execution  and  sale  of  other  bonds,  the  proceeds  of  which 
were  to  be  applied  to  the  purchase  of  an  additional  amount  of 
stock,  and  any  surplus  that  might  remain  after  x>&ying  for  the 
stock  was  to  be  paid  over  to  the  commissioners  of  the  sinking 
fund,  and  become  a  part  thereof.  Here  there  was  a  particular  fond 
placed  under  the  management  of  the  plaintiflfs,  by  an  act  of  the 
legislature,  for  a  particular  purpose.  It  was  by  them  to  be 
managed,  not  merely  kept;  and  it  was  so  placed  upon  a  con- 
fidence that  it  would  be  properly  managed  for  the  benefit  of  the 
state.  If  it  was  to  be  kept  only,  why  not  select  the  vaults  of 
the  bank  as  a  safe  depositoiy? 

It  is  evident,  when  we  look  at  the  object  which  the  legislature 
had  in  view,  that  the  design  was  to  make  this  fund  profitable; 
hence  it  was  placed  under  the  "  management"  of  the  plaintiffs. 
The  power  to  manage  implies  the  power  to  control.  It  allows  the 
exercise  of  a  discretion.  It  could  not  be  managed  without  the 
power  to  do  so,  and  by  requiring  the  one,  the  other  was  con- 
ferred. To  manage  money  is  to  employ  or  invest  it.  It  requires 
no  other  management.  The  word  manage,  when  applied  to 
money  placed  in  the  hands  of  another,  is  a  word  of  trust  and 
confidence.  The  plaintiffs  had  the  legal  custody  of  this  fund, 
and  they  were  required  to  manage  it  for  the  purpose  of  subserv- 
ing a  particular  end;  but  it  was  not  to  be  diverted  from  that 
end;  and  under  this  limitation,  it  could  be  managed  in  no  other 
way  than  by  loaning.  The  bonds  would  not  become  due  for 
many  years,  and  it  was  policy  to  make  this  fund  profitable  in  the 
mean  time.  We  can  not  doubt,  from  the  language  employed  by 
the  legislature,  and  the  object  they  had  in  view,  but  that  it  was 
the  intention  that  this  fund  should  be  loaned.  There  was  an  ob* 
ligation  on  the  plaintiffs  then,   arising  out  of  a  confidence 
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reposed  in  them,  to  manage  and  apply  the  sinking  fund  faith« 
fully  and  according  to  such  confidence.  There  was  a  legal  con- 
veyance of  the  sinking  fund  to  persons  capable  of  holding  it, 
for  the  use  and  benefit  of  the  state  in  the  extinguishment  of  a 
certain  debt;  hence  we  conclude  that  there  was  a  trust  created 
\yy  the  act  incorporating  the  Planters'  Bank,  and  that  the 
plaintidGs  as  trustees  were  acting  strictly  within  their  power  in 
loaning  the  money.  It  is  said  to  be  the  duty  of  a  trustee  to  in* 
Test  trust  money  on  good  security,  although  no  special  power  be 
given  for  that  purpose:  Willis  on  Trustees,  126.  The  power  of 
the  trustee  is  commensurate  with  the  purposes  of  the  trust,  and 
he  may  always  exercise  such  power  as  a  prudent  man  would  in 
his  own  afiEftirs,  keeping  in  view  the  purposes  of  the  trust:  Id.» 
127;  1  Saund.  on  Uses  and  Trusts,  364.  That  the  plaintLBb  did 
not  transcend  their  authority  is  shown  by  the  acquiescence  of 
the  legislature.  They  were  informed  by  the  auditor's  report, 
perhajMS  more  than  once,  that  the  sinking  fund  had  been  loaned 
at  interest,  and  the  act  received  at  least  their  implied  assent 
and  approbation.  Indeed,  after  they  were  so  informed,  a  fur- 
ther sum  was  raised  and  attached  to  the  sinking  fund  to  be  dis- 
posed of  in  the  same  way. 

4.  Can  the  trustees  sue  at  law  on  a  contract  made  by  them 
in  the  discharge  of  their  legitimate  powers?  It  is  admitted 
that  the  plaintiffs  are  not  without  a  remedy,  but  it  is  also  said 
that  they  have  not  adopted  the  appropriate  one.  Now  suppos- 
ing them  to  be  trustees,  and  that  the  defendants  have  come 
legally  into  possession  of  a  part  of  the  trust  fund  with  a  knowl- 
edge of  the  trust,  this  in  many  cases  would  make  the  defend- 
ants trustees  also;  but  this  rule  can  not  apply  when  such 
possession  is  acquired  in  the  course  of  a  due  and  proper  execu- 
tion of  the  trust;  for  instance,  if  a  trustee  be  authorized  to  sell, 
the  purchaser  holds  free  from  the  trust.  The  remedy  then  must 
be  at  law.  In  the  case  of  Nevrman  v.  Montgomery,  5  How.  742, 
it  was  decided  by  this  court,  that  a  trustee  could  maintain  an 
action  of  detinue  for  a  slave  held  in  trust,  even  against  the 
cestui  que  trust.  The  trustee  is  regarded  as  the  legal  owner,  aod 
having  the  possession  of  real  estate,  or  the  constructive  posses- 
sion of  personal  property,  he  may  maintain  an  action  of  tres- 
pass; and  he  may  sue  at  law  to  recover  a  debt  for  the  use  of  the 
party  beneficially  interested.  Indeed,  the  rule  seems  to  be  gen- 
eral, that  the  remedy  at  law  is  with  him  in  all  cases  concerning 
the  trust  properly  or  fund:  Willis  on  Trustees,  206;  Saund. 
on  Uses  and  "[j^sts,  341,  363.    This,  it  seems  from  the  face  oi 
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the  note,  was  a  contract  made  with  the  trustees  for  a  loan  of  part 
of  the  trust  fund,  and  it  is  surely  competent  for  them  to  recover 
it  back,  and  the  court  below  therefore  erred  in  ruling  out  the 
note. 

The  plaintiffs  have  properly  declared  as  commissioners  of  the 
sinking  fund,  for  the  plain  reason  that  the  trust  was  not  con- 
ferred on  them  by  name;  it  was  Tested  in  the  individuals  who 
should  fill  certain  offices;  it  was  therefore  necessary  that  they 
should  aver  themselves  to  be  the  incumbents  of  these  offices,  in 
order  to  entitle  them  to  the  action.  This  they  have  done,  and 
it  is  admitted  by  the  pleading. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 


Pabkeb  v.  Meboeb. 

[6  HowABD,  S90.] 

If  Two  or  Mobs  Notes  bis  Secured  bt  the  Sams  Mortoagb,  the  deeree  of 
foreclosure  may  provide  that  the  proceeds  of  the  mortgaged  property  be 
ptoportioDally  applied  to  the  several  notes,  all  being  due;  the  maker  haa 
no  right  to  have  the  moneys  first  applied  to  the  note  which  first  became 
dne,  although  it  has  been  indorsed  by  an  accommodation  indorser. 

FoBEOLOsuBE  by  Mercer  against  Parker.  The  latter  made  three 
promissory  notes  to  the  former  in  December,  1836,  one  for  seven 
thousand  five  hundred  dollars,  payable  in  two  years,  and  two  for 
nine  thousand  six  hundred  dollars  each,  payable  in  three  years 
after  date.  The  first  note  was  indorsed  by  William  M.  Gwin, 
an  accommodation  indorser.  All  the  notes  were  secured  by  one 
mortgage.  Parker  insisted  that,  for  the  protection  of  Owin,  the 
proceeds  of  the  foreclosure  should  first  be  applied  to  the  pay- 
ment of  the  note  first  due.  The  chancellor,  however,  decreed 
that  the  proceeds  of  the  premises  should  be  applied  proportion- 
ally to  the  three  notes. 

W.  Terger,  for  the  appellant. 

EiLStis,  for  the  appellee. 

By  Court,  Shabeet,  G.  J.  It  is  contended  by  the  appellant's 
counsel  that  the  chancellor  adopted  a  wrong  rule;  that  the  note 
first  due  should  have  been  first  paid,  and  that  if  Owin  had  paid 
the  money  he  would  have  been  entitled  to  be  substituted  to  aU 
the  rights  of  Mercer.  In  support  of  the  position  taken,  we  are 
xeferred  to  a  case  reported  in  1  Band.  466.'    A  deed  of  trust  was 

1.  OwBUhmtyt  ▼.  BagUmd, 
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made  to  secure  the  payment  of  three  promissory  notes.  The 
first  note  was  paid;  the  second  was  assigned  to  one  person,  and 
the  third  to  another,  the  last  assignee  taking  also  an  assignment 
of  the  trust  deed.  He  filed  his  bill  to  have  the  trust  fund  applied 
to  his  debt,  inasmuch  as  he  had  taken  the  assignment  of  the  deed. 
This  the  court  refused  to  do,  but  held  that  the  deed  of  trust 
was  equally  a  security  to  the  first  assignee,  and  ordered  that  his 
debt  should  be  first  satisfied  according  to  the  order  fixed  in  the 
deed.  This  authority  does  not  bear  the  counsel  out.  It  is  to 
be  presumed  from  the  language  of  the  court,  that  the  deed  itself 
expressed  the  order  of  payment,  and  it  does  not  appear  whether 
the  last  note  was  due  or  not,  and  this,  in  addition  to  the  structure 
of  the  deed,  might  materially  affect  the  rights  of  parties.  The 
case  settles  no  principle,  except  that  the  transfer  of  the  note  first 
due  operated  as  a  transfer  of  the  security.  We  are  also  referred 
to  a  case  reported  in  1  Bibb,  149.'  From  this  we  only  learn 
that  where  installments  are  secured  by  mortgage,  the  mortgagee 
may  proceed  to  foreclose  for  the  first  installment  before  the 
others  become  due;  and  that  if  the  others  become  due  before  the 
decree,  they  may  all  be  included.  It  is  not  decided  which  note 
should  be  first  paid.  The  same  points  were  decided  in  the  case 
referred  to  in  8  Port.  284.'  None  of  these  decisions  afford  a 
precedent  in  point,  and  we  must  therefore  settle  the  case  without 
their  aid. 

The  indorsement  of  Gwin  was  evidently  intended  to  secure  to 
Mercer  the  amount  of  the  note  first  to  fall  due,  and  the  mort- 
gage was  intended  as  an  additional  security  for  that  sum,  as  well 
as  a  security  for  the  balance.  Now,  suppose  the  mortgaged 
premises  should  not  produce  enough  to  pay  the  whole  amount, 
and  that  Owin  has  a  right  to  have  the  note  indorsed  by  him  first 
paid,  then  it  would  follow  that  the  object  of  the  security  would 
be  defeated.  Mercer's  security  would  be  greatly  diminished, 
and  Gwin,  although  he  contracted  to  run  the  risk  of  payment, 
has  run  no  risk  at  all.  The  mortgage,  instead  of  being  a  secur- 
ity to  Mercer,  would  be  converted  into  a  security  for  Gwin. 
This  would  be  a  perversion  of  the  manifest  intention  of  the  con- 
tracting parties.  Why  would  Mercer  have  required  personal 
security,  if  that  security  had  a  right  to  extricate  himself  by 
coercing  the  appropriation  of  the  mortgaged  fimd  to  the  note 
which  he  had  indorsed  ?  It  was  either  an  act  of  folly  to  require 
euch  security,  or  it  was  not  intended  that  such  an  appropriatioa 
should  be  made.    The  fairest  inference  is,  that  the  indorsemeni 

1.  AAumi  T.  Afcs.  2.  Muitima  t.  BatrtUU. 
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of  Ghwin  was  considered  as  additional  seooriij.  Meroet^s  mm 
the  primaiy  interest,  Gwin's  niras  bat  secondary;  but  if  he  is  to 
have  the  mortgaged  property  applied  for  his  benefit,  although  it 
may  prejudice  Mercer,  his  would  become  the  primaiy  interest. 
Such  an  interpretation  of  the  contract  can  not  be  maintained^ 
nor  can  it  have  any  such  effect  consistently  with  the  principles  of 
equily.  With  greater  propriety  might  we  go  the  full  length  re- 
quired hj  the  counsel  for  the  appellee,  and  apply  the  funds 
arising  from  the  sale  of  the  mortgaged  premises,  first  to  the  ex- 
tinguishment of  the  notes  which  are  without  indorsement. 
This,  howeyer,  we  do  not  feel  at  liberty  to  do.  Owin  was  but 
an  accommodation  indorser  without  oonsideiation,  and  if  thera 
is  to  be  a  loss,  equily  will  exempt  him  from  the  whole  burden. 
A  mortgage  taken  by  a  creditor,  it  is  said,  must  be  held  in  trust 
as  well  for  the  secondary  interest  of  the  surety,  as  for  the  more 
direct  interest  of  the  creditor:  4  Johns.  Oh.  129.'  If,  then,  it 
be  intended  as  an  indemnity  as  well  for  the  surely  as  the  princi- 
pal creditor,  it  must  operate  equally.  Whena  loss  is  to  fall  upon 
them,  it  must  fall  in  proportion  to  the  amount  at  risk.  On  this 
principle  Ghnn  reoeiyes  the  same  benefit  from  the  security  that 
Mercer  does,  and  he  surely  can  not  justly  ask  more.  The  decree 
of  the  chancellor  is  based  on  this  ground,  and  we  think  properly. 

The  doctrine  of  substitution,  which  was  urged  at  bar  for  the 
purpose  of  showing  the  relatiye  rights  of  the  parties,  can  haye 
no  influence  whateyer  in  the  case.  Payment  by  an  indorser  or 
surety  is  a  precedent  condition  to  the  right  of  substitution,  and 
this  has  not  been  performed.  The  doctrine  on  this  subject  was 
correctly  laid  down,  but  it  will  be  time  enough  to  adjudicate 
the  question  when  a  case  is  presented  in  which  the  facts  will 
justify  the  application  of  the  law. 

The  decree  of  the  chancellor  must  be  affirmed. 


Several  Notes  mat  be  Secured  by  one  mortgage,  or  deed  of  tmsti  and 
when  BO  seemed  may  be  assigned  to  different  persons.  The  question  then 
arising  is,  which  note  is  entitled  to  prdoedence  in  payment  out  of  the  pro- 
ceeds of  the  security?  The  answers  to  this  question  are  irreconcilable;  and 
may  be  arranged  under  three  classes:  1.  Those  which,  like  the  principal 
case,  affirm  that  the  proceeds  should  be  applied  pro  rcUa  to  the  several  notes, 
irrespective  of  their  dates  of  maturity  or  of  assignment,  on  the  ground  that 
each  note,  according  to  the  proportion  it  bears  to  the  whole  debt,  is  secured" 
by  the  whole  mortgage,  and  continues  so  secured,  whether  assigned  or  not,  in 
the  absence  of  any  stipulation  to  the  contrary :  KeffCB  v.  Wood,  21  Vt.  831; 
PaUison  ▼.  HuU,  9  Cow.  747;  PheUm  v.  OlTtey,  6  Cal.  478;  Donley  ▼.  Hay$, 
17  Serg.  &  R.  400;  Betz  v.  Heebner,  1  Pen.  &  W.  280;  Hancock's  Appeal,  34 
Pb.  St.  155;  Cooper  v.  Ulmann,  Walk.  Gh.  251;  SngUah  v.  Cory,  25  Mioh. 

1.  Hayu  T.  Ward, 
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178;  McOurdy  y.  Olarle^  27  Id.  445;  WUcox  v.  AOm^  36  Id.  100;  Diaum  ▼. 
ClayvtOt,  44  Md.  573;  Cage  v.  /Zer,  5  S.  &  M.  410;  Hendemm  v.  Herrod,  10 
Id.  631;  Jefferaon  CoUege  v.  Prentiss^  29  Miss.  46;  ^anib  o/  England  v.  Tarte- 
<on»  23  Id.  173;  Btevmton  t.  ^/ac£,  Sax.  338;  Pa^«  v.  Pierce,  26  N.  H.  317; 
.^loln^  ▼  Arihur^  I  Humph.  536;  Andrews  v.  Hobgood,  1  B.  J.  Lea.  693; 
<S^|JM4^  V.  Cttfrntn^Aom^  2  Tenn.  Ch.  568;  Tmdey  v.  Bi^Hn,  46  Tex.  592; 
Pom  Exchemge  Bank  v.  ^earei,  49  Id.  358.  2.  Thoee  which  affirm  that  in 
the  event  of  the  assignment  of  the  notes,  or  of  any  of  them,  the  assignees  take 
precedence  over  the  assignor  with  respect  to  the  notes  retained  by  him,  and 
that,  as  between  several  assignfms,  tiiey  are  entitled  to  precedence  in  th* 
order  of  their  several  assignments:  MeCUntHe  v.  WMh  AdttCt,  25  Gratt. 
448;  Origgabff  v.  Hair,  25  Ala.  327;  Sdbanan  v.  HU  Creditors,  2  Rob.  La. 
^1;  BarkdmU  v.  Herwig,  30  La.  An.  618;  Waterman  v.  Hunt,  2  R.  I.  298. 
8.  Those  which  treat  several  notes  secored  by  one  mortgage  as  having  prece- 
dence in  the  order  in  which  such  notes  matore:  Bichcurdson  v.  MeKim,  2C 
Kans.  346;  Witaon  v.  Haywood,  6  Fla.  171;  Vanaant  v.  Alimon^  23  BL  30; 
ISmk  V.  Beynolde,  33  Id.  481;  State  Bank  v.  Tweedy,  8  Blackf.  447;  Murdoch 
▼.  Ford,  17  Ind.  52;  /sett  v.  Lueae,  17  Iowa»  503;  Cfrapengether  v.  F^jervary,  9 
Id.  163;  MUehdlT.  Xflkien,36Ma  526;  rAom^wcm  v.  i^Se^tf,  38 Id.  820;  EUio 
T.  Lamme,  42  Id.  153;  Wood  v.  Traak,  7  Wis.  566;  Marine  Bank  v.  Intet- 
national  Bank,  9  Id.  57;  Lytnan  v.  Smitk,  21  Id.  674. 

Of  conrse  there  may  be  special  equities  arising  ont  of  the  sssignmepts,  or 
oat  of  the  intention  of  the  parties  as  manifested  therein;  and  when  this  l» 
the  case,  the  general  role  of  law  will  be  considered  inapplicable,  and  tha 
special  equities  wUl  be  recognized  and  enforced.  It  will  be  seen  from  th* 
foregoing  citations,  that  the  conflict  of  decisions  on  this  subject  is  remark- 
able; that  the  cases  falling  within  the  first  and  those  falling  within  the  third 
class  are  so  nearly  equal,  that  no  decided  preponderance  appears.  Those  be* 
to  the  second  class  are  less  numerous. 


Bbiogs  et  Aii.  V.  Bill. 

[6  HoWABD,  362.] 

VxiTDOB's  LiBN— Indorsee  of  a  Note  Given  for  the  Pctbohasb  Pbicx  or 
Land,  is  not  entitled  to  the  benefit  of  the  vendor's  lien. 

Bill  in  chanceij  by  Briggs,  Lacoste  &  Go.  against  A.  J.  Hill, 
to  foreclose  an  alleged  vendor's  lien.  Hill,  in  1836,  purchased 
and  obtained  a  conyeyance  of  a  tract  of  land  of  J.  A.  Brooks, 
and  gave  the  latter  a  promissory  note  for  a  part  of  the  purchase 
price.  Brooks  indorsed  the  note  to  P.  Buford,  who  indorsed  to 
complainants.     The  bill  was  dismissed. 

Wilkinson  and  Miles,  for  the  appellants. 

By  Court,  Tubneb,  J.  It  is  belieyed  that  this  question  ha* 
never  been  directly  decided  by  this  court,  or  by  the  old  supreme 
court  of  the  state. 

That  the  vendor  has  this  lien  for  the  purchase  money,  is  ad* 
mitted  on  all  hands  in  England,  and  in  most  of  the  American 
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courts;  and  the  point  has  been  expressly  so  decided  many  years 
ago  in  this  state;  and  there  has  been  no  decision,  within  my 
knowledge,  to  the  contrary.  This  is  the  general  rule,  subject  to 
exceptions. 

In  the  case  of  Machreth  v.  Symmons,  15  Yes.  329-355,  Lord 
Chancellor  Eldon  stims  up  all  the  authorities,  from  the  case  re- 
ported in  Cary,  25,  Beam  y.  Botelers,  down  to  the  year  1808; 
and  Chancellor  Bland  in  his  reports,  p.  519;^  and  Judge  Bibb, 
6  Mon.  299;'  and  Chief  Justice  Marshall,  in  7  Wheat.  49,*  do 
the  i^ame. 

Lord  Eldon  says,  that  "  from  all  these  authorities,  the  infer- 
ence is,  first,  that,  generally  speaking,  there  is  such  a  lien  (as 
between  vendor  and  vendee);  secondly,  that  in  these  general 
cases  in  which  there  would  be  the  lien,  as  between  vendor  and 
vendee,  the  vendor  will  have  the  lien  against  a  third  person, 
who  had  notice  that  the  money  was  not  paid.  Those  two  points 
seem  to  be  clearly  settled.  I  do  not  hesitate  to  say,  that,  if  I 
bad  found  no  authority  that  a  lien  would  attach  upon  a  third 
person,  having  notice,  I  should  have  no  difficulty  in  deciding 
that,  upon  principle;  as  I  can  not  perceive  the  difference  between 
this  species  of  lien,  and  other  equities,  by  which  third  persons 
having  equities  are  bound.'' 

Such  we  consider  to  be  the  general  rule;  but  it  is  distinctly 
said  that  each  case  must  depend  on  its  own  circumstances.  We 
are  considering  the  case  of  implied  liens — Aliens  which  are  mere 
creatures  of  equity — and  not  express  liens  such  as  mortgages, 
retention  of  title  deeds,  bonds  for  titles  when  the  purchase 
money  is  not  paid,  retention  of  the  possession  of  the  land,  etc. 

Various  reasons  are  assigned  in  favor  of  implied  liens  on  the 
land  sold  for  the  purchase  money.  By  some  it  is  contended 
that  until  the  consideration  money  is  paid,  and  no  separate  and 
independent  security  taken  therefor,  the  vendee  holds  the  land 
as  a  trustee  for  the  vendor;  by  others,  that  [by]  the  giving  of  a 
note,  bond,  or  bill  of  exchange,  for  the  purchase  money,  the  lien 
is  not  waived;  and  by  others,  such  securities  have  been  construed 
to  be  a  waiver  or  extinguishment  of  the  lien  which  would  other- 
wise exist;  and  at  some  times  it  has  been  thought  that  this 
equitable  lien  is  at  war  with  the  provisions  of  the  statute  of 
frauds,  which  declares  all  contracts  not  reduced  to  writing,  for 
the  sale  or  transfer  of  land,  void:  2  Madd.  Ch.  130;  15  Yes.  329.* 

Under  these  doubts  and  difficulties,  which  have  been  so  often 
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expressed  by  the  most  distinguished  jurists,  jadges,  and  chan- 
cellors, it  becomes  us  to  be  cautious  when  called  on  to  extend 
the  rule  in  favor  of  third  persons.  It  is  contendeil  by  the  com- 
plainants' counsel  that,  inasmuch  as  the  assignment  of  a  prom- 
issory note,  secured  by  trust  deed  or  mortgage,  carries  with  it 
the  trust  deed  or  mortgage,  as  an  incident  to  the  debt,  that,  by 
analogy,  such  an  assignment  will  carry  with  it  the  assignor's  or 
vendor's  equitable  lien. 

See  what  Chancellor  Bland,  of  Maryland,  Bland's  Ch.  524,* 
says  on  this  subject:  **  It  is  true,  as  a  general  rule,  that  the 
principal  carries  with  it  all  its  incidents,  but  not  the  reverse; 
and  therefore,  if  the  debt  be  in  any  manner  distinctly  and  le- 
gally assigned,  the  assignment  carries  with  it  the  bond,  note,  or 
mortgage  as  its  incident;  because  the  transfer  of  the  money  car- 
ries with  it  the  mortgage  interest  in  the  land,  and  all  other 
securities  which  were  given  for  the  purpose  of  assuring  its  pay- 
ment. This  may  be  done  by  parol,  notwithstanding  the  statute 
of  frauds.  So,  too,  if  it  be  the  intent  of  the  mortgagee  to  give 
the  debt  only,  he  may  do  so  by  a  will  not  attested  by  three  wit- 
nesses; and  the  legatee  may,  in  the  name  of  the  heir,  obtain,  in 
equity,  all  the  benefit  of  the  mortgage;  but  if  his  intention  was 
to  devise  it  as  land,  then  his  will  must  be  duly  attested  for  that 
purpose.  The  reason  of  this  is,  that  a  gift,  assignment,  or  be- 
quest of  the  principal,  carries  with  it  all  its  beneficial  incidents. 
But  an  equitable  lien  is  an  incumbrance  upon  land,  which  can 
only  be  held  by  a  vendor,  and  although  assets  may  be  marshaled, 
so  as  to  put  a  vendor  altogether  upon  his  equitable  lien,  for  the 
benefit  of  other  creditors,  yet  no  third  person  can,  as  assignee 
of  the  vendor,  derive  any  benefit  from  such  lien,  nor  can  it,  like 
a  bond  or  mortgage,  be  assigned — because  it  is  not  expressed  in 
writing,  or  in  any  separate  contract,  but  exists  only  as  an  insep- 
arable equitable  incident  of  the  contract  of  purchase,  and  is 
raised  by  construction  of  equity  in  favor  of  the  vendor  only.  To 
allow  it  to  pass,  by  an  assignment  of  the  claim  for  the  purchase 
money,  or  by  a  transfer  of  the  bonds  or  notes  given  as  a  secur- 
ity for  the  payment  of  the  purchase  money,  would  be  of  the 
most  ruinous  consequences  to  ti^es  to  real  estates.  It  would 
completely  break  down  the  statute  of  frauds,  and  all  the  acts  of 
assembly  requiring  conveyances  of  lands  to  be  recorded,  etc.  A 
common  bond,  or  a  mere  promissory  note,  passing  with  a  blank 
indorsement  from  hand  to  hand,  might  cany  with  it  an  incum- 
brance upon  a  real  estate  of  the  most  binding  and  extensive 

1.  Ifflduurt  T.  Armigtr,  1  Bland.  6M. 
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nature.  Besides,  if  such  assignable  or  negotiable  instroments 
were  permitted  to  carry  with  them  any  such  equitable  lien,  aliens 
and  others,  incapable  of  directly  taking  any  such  estate,  might 
thus  acquire  and  hold  a  much  linger  interest  in  the  land  than  is 
allowed  by  our  law.  This  certainly  ought  not  to  be  permitted; 
and  there  is  no  authority  sanctioning  any  such  principle. 

"  But  where  there  has  been  a  bond  or  promissory  note  given 
fo:  the  payment  of  the  purchase  money,  which  does  not  impair 
the  equitable  lien,  the  assignment  of  such  security  must  operate 
as  a  tacit  relinquishment  of  the  equitable  lien — ^because  the  as- 
signee and  vendee  are  thereby  placed  in  the  relationship  of  cred- 
itor and  debtor;  and  the  vendor  having  thus  finally  waived  the 
light  to  enforce  his  equitable  lien,  it  can  never  again  be  revived 
in  his  favor,  unless  his  privilege  as  a  vendor  has  been  kept  up 
and  continued  by  the  holding  of  him  answerable  as  assignor  of 
the  securities  given  for  the  payment  of  the  purchase  money." 

And  the  chancellor  goes  on  to  state  that  it  is  admitted  that  no 
adjudged  case  can  be  found  in  the  English  books  to  sustain  the 
position  that  an  equitable  lien  may  be  assigned,  or  that  it  virtu- 
ally passes  along  with  the  assignment  of  the  bond  given  for  the 
payment  of  the  purchase  money.  And  in  the  case  of  Whiie  v. 
WiUiama,  1  Paige  Gh.  606,  Chancellor  Walworth  holds  similar 
language  and  doctrine. 

'  In  a  more  recent  case,  where  the  vendor  had  negotiated  the 
note,  but  was  obliged  to  take  it  up  himself  when  it  fell  due. 
Lord  Eldon  sustained  the  claim  of  the  original  vendor  to  a  lien 
on  the  land:  Ex  parte  Loming,  2  Hose's  Cas.  79.  But,  says 
Chancellor  Walworth,  *^  I  am  not  aware  of  any  case  where  the 
assignee  of  the  note  or  other  security  has  been  permitted  to 
sustain  such  a  claim  on  an  implied  agreement  to  assign  the 
Uen." 

It  seems  to  be  admitted,  then,  that  the  vendor,  if  he  takes  up 
the  assigned  note,  may  maintain  his  original  lien,  and  that  his 
indorsee,  by  joining  his  name  in  a  suit  in  equity,  might  enforce 
the  lien :  1  Paige's  Ch.  505.  Such  are  the  decisions,  and  the 
principles  laid  down  in  England,  New  York,  and  Maryland.  But 
the  Virginia,  Kentucky,  and  Tennessee  authorities  are  relied  on; 
and  although  they  are  highly  respectable  authority,  we  think 
they  contain  evidence  of  departure  from  sound  legal  rules,  and 
the  decisions  of  the  courts  of  the  country,  from  which  they  de- 
rived their  authority. 

In  one  of  the  earliest  cases  of  which  we  have  any  evidence  in 
Virginia,  Chancellor  Wythe  dismissed  a  bill  filed  by  the  vendor  of 


Jan.  1842.]  Briggs  v.  Hill.  445 

land  to  enforce  his  equitable  lien.  In  this  opinion  he  was  sus- 
tained by  at  least  one  respectable  authority  in  England:  FarveU 
T.  JEToZiSy  Amb.;*  6  Yes.  jun.  762.'  But  the  court  of  appeals  re- 
versed the  chancellor's  decree,  and  established  or  rather  recog- 
nized the  rule  as  it  exists  in  modem  times  in  England,  viz. : 
that  a  vendor  of  land,  not  having  conveyed  the  same,  or  taken 
security  for  the  purchase  money,  has  a  lien  upon  the  land  for 
the  payment  or  satisfaction  thereof:. See  the  case  of  Coie  y. 
ScoU,  decided  in  1795,  reported  in  2  Wash.  141;  and  the  case  of 
Blackburn  v.  Oregson,  1  Bro.  C.  G.  420,  is  relied  on;  and  two 
manuscript  decisions  formerly  decided  in  Yirginia.  It  will  be 
perceived  that  at  that  time  there  were  some  doubts  in  that  state 
about  this  matter,  and  their  courts  proceeded  with  caution  and 
circumspection  in  carrying  out  or  extending  the  old  English 
doctrine.  But  in  Kentucky,  their  courts  by  repeated  dedsiona 
have  recognized  this  equitable  lien,  and  extended  it  to  the 
assignee  of  the  note  or  bond  taken  for  the  purchase  mon^. 
Judge  Bibb,  however,  when  on  the  bench  of  the  court  of  ap- 
peals, dissented,  and  endeavored  to  bring  back  the  court  to 
the  true  law  and  best  decisions  on  the  subject:  5  Hon.  299. 
Judge  Bibb,  now  filling  with  great  reputation  the  office  of  chan- 
cellor for  the  Louisville  district,  sunmied  up,  in  his  very  able 
opinion,  all  the  English  cases,  and  commented  on  those  cas^ 
relied  on  by  the  majority  of  the  court.  In  my  judgment,  his 
views  of  the  law  were  correct  throughout;  and,  in  that  very 
case,  the  vendor,  as  well  as  his  assignee,  was  a  party  to  the  suit. 
The  case  in  2  Yerg.  84/  cited  to  show  the  decisions  of  the 
Tennessee  coiurts,  does  not  warrant  the  inferences  attempted  to 
be  drawn  from  it.  In  that  case,  there  was  an  indorsement  on 
the  face  of  the  bond,  immediately  below  the  seal  of  the  obligor, 
that  the  land  should  be  liable  for  the  debt  until  paid.  Judge 
Haywood,  in  delivering  the  opinion  of  the  court,  recognizes  the 
English  doctrine;  and  as  to  the  rights  of  the  assignee  of  the 
security,  he  remarks  that  "  an  equitable  mortgage  may  be  trans- 
ferred by  the  mortgagee  into  the  hands  of  an  assignee,  as  well 
as  a  legal  one;  and  here  is  an  equitable  mortgage.  One  of  us  can 
not  see  why,  as  the  lien  implied  goes  with  the  land  to  sub-pur- 
chasers with  notice,  it  should  not  also  pass  beneficially  from  the 
vendor  to  his  assignee.  A  mortgage  will  do  so:  why  not  a  sim- 
ple lien  raised  by  equity  for  the  same  purpose  ?"  etc. ,  going  on 
with  his  queries.    But  it  was  evident  that  Judge  White  did  not 

concur  with  him;  and  the  case  did  not  admit  of  such  a  decision. 

■  II  -  I  II  ^^^^^  — 1»^ 

1.  FmoM  ▼.  fleelif.  Amb.  TM.  2.  Nairn  r,  ProwM.  8.  Eskridoe  t.  MeClurt, 
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What  fell  from  the  distrngnished  judge,  was  rather  a  specula- 
tion, than  even  an  opinion;  and  the  point  had  not  been  dis- 
cussed. It  was  not  necessary  in  that  case  to  discuss,  or  to 
decide  it,  inasmuch  as  the  court  were  of  opinion  that  the  mem- 
orandum on  the  bond,  amounted  to  an  equitable  mortgage. 
There  is  a  manifest  difference  between  an  equitable  mortgage 
and  an  implied  lien. 

We  deem  it  unnecessuy  to  look  into  the  other  states  of  this 
union  for  evidence  of  the  law.  I  will,  however,  refer  to  the 
case  of  Brovm  v.  GHlman^  4  Wheat.  256,  in  which  Chief 
Justice  Marshall  lays  down  these  principles,  to  wit:  that  the 
equitable  lien  of  the  vendor  of  land,  for  unpaid  purchase  money, 
is  vmived,  by  any  act  of  the  parties,  showing  that  the  lien 
is  not  intended  to  be  retained,  as  by  taking  separate  securities 
for  the  purchase  money;  that  an  express  contract  that  the  lien 
shall  be  retained  to  a  specific  extent,  is  equivalent  to  a  waiver  of 
the  lien  to  any  greater  extent;  that  where  the  deed  itself  remains 
an  escrow  until  the  first  payment  is  made,  and  is  then  delivered 
as  the  deed  of  the  party,  and  the  vendor  consents  to  rely  on  the 
negotiable  notes  of  the  purchaser,  indorsed  by  third  persons, 
for  the  residue  of  the  purchase  money,  this  is  such  a  separate 
security  as  extinguishes  the  lien.  And  the  chief  justice  remarks 
(p.  290),  that  **  even  admitting  the  law  of  England  respecting 
the  lien  of  vendors  for  the  purchase  money,  after  the  execution 
of  a  deed,  to  be  the  law  of  Georgia,  a  point  which  we  do  not 
mean  to  decide,"  etc.,  thereby  clearly  showing,  that,  in  hia 
mind  there  was  at  least  a  doubt,  whether  the  delivery  of  a  deed 
by  the  vendor  to  the  vendee,  was  not  of  itself  a  waiver  of  the 
lien;  and,  in  the  case  of  Bayley  v.  Oreerdeaf,  7  Id.  46,  the 
same  distinguished  judge  goes  fully  into  the  subject,  as  be- 
tween vendor  and  vendee  and  subsequent  purchasers  and  cred- 
itors, and  reviews  the  cases  in  England  and  America,  and  seems 
by  no  means  inclined  to  extend  the  doctrine  of  implied  liens, 
from  the  great  danger  to  the  general  interests  of  the  community 
in  buying  and  selling  real  estate,  the  temptation  to  perjury,  etc. 
If  a  person  who  sells  real  estate  on  a  credit,  desires  and  intends 
to  retain  a  lien  on  the  land  sold  for  the  purchase  money,  the 
most  obvious  manner  of  doing  so,  is  to  withhold  tho  title,  or  to 
take  a  mortgage  or  other  written  evidence  of  the  intended  lien; 
and,  by  omitting  to  do  so,  it  is  rather  to  be  presumed  that  no 
such  intention  exists,  but  that  it  is  an  afterthought;  and  the 
conefcience  of  the  chancellor  is  invoked,  on  principles  of  equity, 
to  supply  the  means  of  doing  for  the  vendor,  what  he  should 


JaiL  1842.]    C!o]fMEBCiAL  Bank  v.  Yazoo  Countt.         447 

hsTe  done  for  himself  when  paxiing  with  his  property,  and  with 
the  highest  evidence  thereof,  his  own  deed,  signed,  sealed,  de- 
livered, and  recorded. 

Upon  full  consideration  of  the  principles  inyolved  in  this 
ease,  we  think  our  highly  respectable  chancellor  did  not  eir  in 
recognizing  the  doctrine  as  laid  down  by  Chancellors  Bibb, 
Bland,  and  Walworth;  they  all  concur  in  opinion,  that  an  im- 
plied equity,  even  if  the  subject  of  transfer,  of  bargain  and 
sale,  can  not  be  assigned  by  implication. 

Decree  of  the  chancellor  affirmed. 


The  doctrise  of  the  principal  case,  that  the  lien  of  a  vendor  does  not  pass  by 
an  assignment  of  a  note  for  the  purchase  prioe,  is  in  harmony  with  Jackmam 
T.  Hailoek,  13  Am.  Dec.  627;  SchneUy  v.  Bagan,  28  Id.  195;  but  is  directly 
opposed  to  Johnston  v.  Owathmey,  14  Id.  135,  and  Lctgow  v.  BadoUett  12  Id. 
S58.  In  a  note  to  this  last  case  the  authorities  on  the  subject  are  cited,  and 
are  shown  to  preponderate  in  favor  of  the  rule  asserted  in  the  principal 
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[6  HOWABD,  S80.] 

Sale  undbb  ▲  Juniob  Judgment  ob  EzsonnoN  Don  not  Diybst  the  liea 
of  an  elder  one,  but  leaves  the  property  subject  to  such  elder  lien. 

Fbutts  or  ▲  Sale  under  a  Juniob  Judgment  ob  Bxbodtzon  must  bo 
awarded  to  the  holder  thereof. 

MonoN  to  appropriate  to  elder  ezeoutions  moneys  realized 
imder  a  sale  under  a  junior  writ.    The  motion  was  granted. 

Wilkinson  and  Miles,  for  the  plaintiflh  in  error. 

Michie,  for  the  defendant  in  error. 

By  Court,  Shabeet,  C.  J.  It  appears  by  the  record  in  this 
ease,  that  twelve  executions  were  placed  in  the  hands  of  the 
coroner,  and  by  a  levy  and  sale  under  one  of  them,  he  received 
the  sum  of  three  thousand  eight  hundred  dollars.  The  several 
executions  are  not  set  out  at  length  in  the  bill  of  exceptions,  and 
therefore  constitute  no  part  of  the  record,  and  still  if  the  judg* 
ment  is  erroneous  on  its  face  it  must  be  reversed. 

It  appears  by  the  recital  to  the  judgment,  that  the  money  was 
made  by  a  levy  and  sale  under  the  plaintiffs'  execution,  but  in- 
stead of  adjudging  it  to  the  plaintiffs,  the  court  ordered  the 
money  to  be  distributed  amongst  the  several  claimants,  accord- 
ing to  the  priority  of  judgments  on  which  the  executions  had 
jflsued*    To  this  the  plaintiffs  excepted. 
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The  question  here  presented  was  Tirtoally  settled  by  the  de- 
cision at  the  present  term  in  the  case  of  Thomas  Andrews  ▼. 
Doe  ex  dem,  Wilkes  [post,  450],  in  which  case  it  was  held,  that 
a  prior  judgment  lien  is  entitled  to  priority  of  satisfactiony 
and  that  a  sale  under  a  junior  judgment  does  not  divest  the  lien 
of  the  elder.  A  younger  judgment  creditor  has  a  right  to  sell, 
but  he  sells  subject  to  the  prior  lien,  and  he  sells  nothing  but 
an  incumbered  property.  As  he  does  not  interfere  with  the 
prior  lien,  he  is  of  course  entitled  to  whateyer  his  execution 
may  bring.  Having  a  right  to  sell,  he  is  entitled  to  the  fruits 
of  that  sale.  The  elder  lien  is  always  protected  without  the  aid 
of  the  court.  Purchasers  buy  with  a  view  to  it,  and  it  is  scarcely 
presumable  that  they  will  give  more  than  the  worth  of  an  in* 
cumbered  estate;  and  why  divest  the  younger  judgment  creditor 
of  the  product  of  that  which  he  has  a  right  to  seU,  and  apply  it 
to  the  extinguishment  of  a  lien  which  is  not  affected  in  any  way 
by  the  sale?  Wherever  the  law  protects  the  sheriff's  vendee 
who  buys  under  a  junior  lien,  it  also  protects  the  prior  lien  by 
appropriating  the  money  to  its  extinguishment;  and  it  is  en  this 
principle  alone  that  such  interposition  can  be  justified.  But 
here  we  have  seen  that  the  law  does  not  protect  the  purchaser 
under  a  junior  judgment;  he  is  a  purchaser  with  notice,  and 
takes  subject  to  the  prior  lien,  hence  the  reason  for  such  an  ap- 
propriation of  money  by  the  court  fails.  It  would  be  a  folly  to 
say  that  the  younger  judgment  creditor  has  a  right  to  sell,  but 
that  he  is  not  entitied  to  the  fruits  of  that  sale  when  it  injures 
no  one.  If  the  older  liens  were  thereby  divested,  then  there 
would  be  a  propriety  in  satisfying  them  in  their  order  of  priority, 
as  far  as  the  money  would  do  so,  but  they  are  not  divested  nor 
disturbed.  The  proposition  is  undoubtedly  clear,  that  a  junior 
judgment  creditor  may  levy  on  property  which  is  incumbered 
by  an  elder  judgment.  For  what  purpose  may  he  sell?  Is  it 
merely  for  the  purpose  of  aiding  the  elder  judgment,  by  having 
the  proceeds  applied  to  extinguish  it?  If  this  be  aU,  the  pro- 
ceeds of  property  which  was  liable  to  be  sold  under  his  execu- 
tion, would  not  be  liable  to  the  satisfaction  of  that  execution. 
What  signifies  the  naked  power  to  sell,  without  any  power  of 
the  proceeds? 

The  language  of  Judge  Story,  in  the  case  of  Conard  v.  The 
AUanHo  Insurance  Company,  1  Pet.  443,  will  illustrate  this  posi- 
'iion.  He  says,  that  a  general  lien  on  land  by  judgment  does 
not  per  se  constitute  a  right  of  property,  but  it  confers  a  right 
to  levy  to  the  exclusion  of  adverse  interests  subsequentiy  ao* 
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quired;  and  when  the  levy  is  made,  the  title  relates  back  to  the 
jadgment,  and  cuts  out  intermediate  incumbrances.  Subject  to 
this,  the  debtor  has  power  to  sell,  or  **  it  may  be  levied  upon  by 
any  other  creditor,  who  is  entitled  to  hold  it  against  every  other 
()erson  except  such  judgment  creditor,  and  even  against  him, 
unless  he  consummates  his  title  by  a  levy  on  the  land  under  the 
judgment.  In  that  event,  the  prior  levy  is  as  to  him  void,  and 
the  creditor  loses  all  right  under  it." 

If  this  be  the  law,  it  presents  two  important  questions.  If 
under  the  junior  judgment  a  levy  and  sale  may  be  made,  which 
will  hold  the  property,  even  against  the  elder  judgment,  unless 
it  be  consummated,  how  can  the  proceeds  of  such  sale  be  ap- 
plied to  an  unexecuted  lien?  Suppose  the  plaintiff  should  be- 
come the  purchaser  at  the  sale  under  his  junior  lien,  which  he 
has  a  right  to  do,  without  payment  of  money,  if  his  claim  be 
equal  in  amount  to  the  sum  bid,  would  the  court,  notwith- 
standing, order  him  to  pay  the  money  into  court,  so  that  it 
might  be  applied  to  the  older  lien?  We  can  not  think  that  to 
-do  so  would  be  either  just  or  legal;  as  if  the  amount  was  not 
sufficient  to  extinguish  the  prior  lien,  the  elder  judgment  cred- 
itor might  again  sell,  and  thus  the  first  purchaser  would  lose  his 
property,  his  debt,  and  the  amount  paid  into  court.  But  if  a 
levy  and  sale  be  absolutely  void  as  to  the  older  creditor,  how 
can  he  claim  the  benefit  of  it?  Being  void  as  to  him,  it  must 
also  be  unproductive.  If  he  can  claim  the  benefit  of  a  sale,  it 
surely  must  be  on  the  ground  of  protecting  his  prior  lien. 
This  is  undoubtedly  the  reason  which  gave  rise  to  the  appropria- 
tion of  money  made  under  execution.  It  was  a  rule  of  policy 
adopted  by  the  courts  for  the  purpose  of  protecting  purchasers  at 
sheriffs'  sales.  The  reason  of  the  rule  does  not  hold  here,  and 
neither  can  the  rule  itself.  The  court,  therefore,  evidently 
«rred  in  appropriating  money  which  had  been  made  by  a  sale 
nnder  the  execution  of  the  plaintiffs  in  error  to  the  payment 
of  older  judgments,  which  were  not  at  all  affected  by  that  sale. 

If  the  sheriff  had  levied  all  the  executions,  as  he  diould  have 
done,  then  if  a  doubt  had  arisen  in  reference  to  the  rights  of 
parties,  it  would  have  been  proper  for  the  court  to  have  made 
the  appropriation. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

That  the  sale  under  a  junior  writ  entitles  the  holder  thereof  to  the  prooeeda 
of  the  sale,  and  leaves  senior  liens  unimpaired,  is  the  generally  recognized 
rule:  Freoman  on  Executions,  sea  447;  but  to  this  rule  there  are  ezoeptionai 
Id.,  sec.  196. 
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Abdbewb  V.  Doe  ex  dem.  WiLEBa 

[6  HoWABD,  B64.] 

A  Lnv  IB  A  Right  Qitek  bt  Law  to  have  a  debt  aatUfied  oat  of  a  par- 

tioDlar  thiiuc.    It  may  originate  either  in  oontract  or  by  opemtioii  of 

law. 
JuDQioiiT  Lisr  18  a  general  lien  of  record  of  which  all  pereons  have  notioe. 
Baim  uvdxb  JnmoB  Judokknt  Las  can  not  impair  or  deetroy  the  lien  of 

an  elder  Judgment,  though  the  levy  under  the  former  ia  first  made. 
JuDOUXHT  or  Uhitbd  SriTis  Coobt  is  as  much  a  lien  as  a  judgment  of  • 

state  court*  and  is  no^  divested  by  a  sale  under  a  judgment  of  Jnnior 

date  entfved  in  a  state  court,  thou^^  tha  latter  is  first  levied. 
PoaosASKE's  TnuB,  uitdbb  a  JuDoiONT  Lmf ,  relates  back  to  the  inoeption 

of  the  lien;  and  is  paramount  to  any  title  baaed  on  a  prior  levy  and  sala 

under  a  Junior  Judgment. 

EnBomzNT  against  Andrews.  Both  parties  claimed  under 
James  H.  Yanoe,  throngh  exeoation  nJes.  Wilkes  claimed 
imder  judgment  recovered  Novembers,  1838,  in  the  district  court 
of  the  United  States;  levy  October  1, 1839;  and  sale  November  4, 
1839.  Andrews'  title  was  derived  through  judgment  November 
19, 1839,  in  circuit  court  of  Yazoo  counfy;  levy  March  14, 1889; 
sale  May  8, 1839.  On  these  &cts  judgment  was  given  for  plaint- 
lib.    Defendant  sued  out  a  writ  of  error. 

WUkinaon  and  Miles^  for  the  plaintiff  in  error. 

H{4i  and  Terger^  for  the  defendants  in  error. 

By  Court.  Shabext,  C.  J.  The  question  is,  whether  a  prior 
sale  under  a  junior  judgment,  destroys  the  lien  of  the  elder 
judgment.  It  is  freely  conceded  by  counsel,  that  as  a  general 
rule  it  does  not,  but  that  this  case  forms  an  exception,  inas- 
much as  the  liens  accrued  under  different  jurisdictions.  But  as 
the  whole  question  is  fairly  before  the  court  for  the  first  time,  it 
is  proper  that  it  should  be  judicially  settled.  The  act  of  1824 
declares,  ''  that  in  all  cases  the  property  of  the  defendant  shall 
be  bound  and  liable  to  any  judgment  that  may  be  entered  up, 
from  the  time  of  entering  such  judgment:"  How.  &  Hut.  Dig. 
621.  This  is  emphatically  a  general  lien  on  all  property  in  favor 
of  the  plaintiff.  A  lien  is  a  right  given  by  law  to  have  a  debt 
satisfied  out  of  a  particular  thing.  It  may  originate  by  contract 
or  by  operation  of  law,  and  in  either  case  the  effect  is  the  same. 
The  property  being  bound  and  liable  to  satisfy  the  judgment,  it 
was  as  much  a  lien  as  though  it  had  been  created  by  the  act  of 
the  parties.  It  was  a  right  given  by  law  to  have  the  debt  satis- 
fied out  of  any  or  all  of  the  defendant's  property. 
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We  regard  it  as  a  well-settled  principle,  that  a  lien  fairly 
quired,  can  not  be  destroyed  in  favor  of  one  having  a  notice  of 
that  lien,  unless  it  be  by  some  act  of  the  party  in  whose  favor  it 
eiists.    The  courts  can  not  divest  it,  and  muc^  less  can  the  min- 
isterial officers  of  the  law  do  so.    If  they  could  do  so  it  would 
be  but  a  lien  mxb  modo^  whereas  the  law  annexes  no  qualification. 
The  courts  have  not  the  power  of  engrafting  conditions  on  stat- 
utes which  in  themselves  contain  none.    It  is  true  that  coozts 
XDay  look  to  the  intention  of  the  legislature  and  the  design  of  a 
statute,  and  may  therefore  construe  it  according  to  its  spirit, 
although  it  may  in  some  measure  seem  to  conflict  with  the  letter 
of  the  statute.    But  in  this  case  there  can  benoroomfor  douM; 
the  intention  is  plainly  indicated  by  the  language  used.    Wm 
can  neither  add  to,  nor  qualify  the  law.    The  judgment  is  iicft 
only  a  lien,  but  it  is  a  lien  of  record,  which  is  notice  to  eveij 
one.    On  what  principle  is  it,  then,  that  such  a  lien  could  be 
divested  in  favor  of  one  who  knew  of  its  existence  ?    He  cam 
have  no  superior  right  to  urge,  not  even  an  equity  to  set  up 
against  it;  he  purchases  with  knowledge  of  the  prior  lien,  and 
it  is  to  be  supposed  that  he  gives  what  an  incumbered  property 
is  worth.    Having  purchased  subject  to  an  incumbrance,  he  ma^ 
if  he  chooses  extinguish  that  incumbrance,  and  make  his  titla 
perfect.    The  instance  of  a  mortgage  lien  is  a  familiar  one.    H 
the  junior  mortgagee  foreclose  his  mortgage,  he  does  not  thereby 
destcoj  the  lien  of  the  prior  mortgage,  and  the  purchaser  under 
the  junior  mortgage  holds  subject  to  the  prior  lien,  unless  it  ba 
in  cases  where  there  is  an  implied  assent  of  the  prior  mortgagee, 
but  this  is  an  act  of  his  own.     There  can  be  no  difference  im 
principle  between  a  mortgage  and  a  statutory  lien.    The  one  is 
as  binding  as  the  other;  and  I  can  see  no  reason  for  holding  one 
to  be  discharged  by  an  act  which  will  not  affect  the  other.     In* 
deed  in  the  case  of  a  mortgage,  the  solemn  judgment  of  the 
court  decreeing  the  land  to  be  sold  will  not  divest  the  lien.     The 
lien  in  this  case  stands,  if  possible,  on  higher  grounds;  it  ac- 
crued by  the  solemn  judgment  of  a  court  of  competent  jurisdic- 
tion, and  on  what  principle  is  it  that  a  mere  ministerial  officer, 
by  matter  in  pais,  can  overreach  such  an  incumbrance  by  an  act 
of  his  without  the  assent  and  often  without  the  knowledge  of  the 
prior  judgment  creditor.     A  priority  of  lien  entities  the  holder 
to  priority  of  satisfaction,  and  the  only  exception  which  this 
rule  admits  of,  when  the  liens  are  of  record,  must  arise  out  of 
the  party  holding  the  lien. 
We  are  aware  that  according  to  the  course  of  the  decisions  ia 
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England,  and  also  in  some  of  the  states  of  Uiis  union,  a  sale  of 
chattels  under  a  junior  execution  has  been  held  to  pass  title, 
yet  such  cases  are  not  analogous  to  tiie  present.    By  the  com- 
mon law,  lands  could  not  be  taken  under  execution  at  the  suit 
of  a  subject,  the  goods  and  chattels  alone  being  liable,  and  they 
were  considered  as  bound  from  the  teste  of  the  execution.     The 
executions  always  bore  teste  of  the  preceding  term,  and  it  was 
considered  inexpedient  that  property  should  be  bound  by  a  writ 
before  it  had  in  reality  emanated,  but  which  by  a  fiction  related 
back  to  the  preceding  term.    This  was  remedied  by  the  statute 
of  29  Car.  11.,  c.  3,  by  which  it  was  declared  that  the  execution 
should  only  bind  the  goods  and  chattels  from  the  time  it  was 
delivered  to  the  sheriff,  who  was  required  to  indorse  on  it  the  time 
when  received.    Under  the  common  law  it  ia  scarcely  probable 
that  the  question  of  priority  of  lien  produced  any  difficulty,  as 
executions  which  bore  teste  generally  of  a  preceding  term  were 
considered  as  equal  liens;  but  under  the  statute  the  decisions 
have  been  numerous  on  the  point,  and  it  has  generally  been 
held  that  he  who  first  began  to  execute  acquired  a  priority,  at 
least  so  far  as  to  protect  the  sheriff^s  vendee.     The  decisions  are 
based   upon  two  considerations:  1.   The  courts  held  that  it 
was  bad  policy  to  interrupt  the  sales  made  by  sheriffii,  as  that 
wotdd  deter  purchasers,  and  thus  innocent  persons  would  often 
suffer;  2.  The  sheriff  was  required  to  levy  under  the  first  exe- 
cution which  he  received,  and  if  he  failed  to  do  so,  the  aggrieved 
party  had  his  remedy  against  him,  and  this  was  considered  an 
indemnity.    It  was  undoubtedly  policy  that  those  sales  should 
be  upheld,  because  as  the  property  was  only  bound  from  the 
delivery  of  the  writ  to  the  sheriff,  which  was  purely  a  matter  in 
paiSy  purchasers  could  have  no  notice  of  a  prior  lien,  and  hence 
persons  buying  in  good  faith,  under  a  different  rule  of  decision, 
would  have  been  the  sufferers.     With  such  impending  risks,  it 
was  not  to  be  expected  that  property  would  sell  for  its  value. 
This  would  operate  prejudicially  to  both  debtor  and  creditor; 
hence  the  courts  yielded  to  policy,  and  they  had  an  additional 
reason  for  doing  so,  because  of  the  recourse  which  the  injured 
party  had  against  the  sheriff.    But  imless  we  subvert  the  uni- 
form principle  that  whatever  is  of  record  is  notice  to  every  per- 
son, such  considerations  can  have  no  weight  here.    There  can 
be  no  policy  in  protecting  a  purchaser  against  an  incumbrance 
of  which  he  had  notice,  because  he  is  not  likely  to  give  more 
than  the  property  is  worth,  subject  to  the  incumbrance.    There 
ean  be  no  danger  of  an  injury  to  purchasers,  as  every  one  must 
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know  what  he  is  buying.  No  one  would  "be  deterred  from  bay- 
ing, as  they  might  be,  if  uninformed  as  to  incumbrances.  The 
purchaser  under  a  decree  to  foreclose  a  junior  mortgage,  takea 
the  property  subject  to  the  elder  mortgage,  because  he  is  a  pur- 
chaser with  notice,  the  prior  mortgage  being  a  matter  of  record 
of  which  he  is  bound  to  take  notice.  So  it  is  with  purchasers 
at  sheriff's  sale.  The  judgment  is  a  general  lien  of  record,  of 
which  the  purchaser  is  bound  to  take  notice.  This  is  the  piin* 
oipal  difference  between  judgment  liens  and  execution  liens; 
the  one  is  matter  of  record,  and  the  other  is  matter  in  pais. 
But  this  is  not  all.  The  statute  making  a  judgment  a  lien,  does 
not  require  the  sheriff  to  make  the  first  le^y  under  the  oldest 
judgment,  and  by  removing  the  lien,  the  party  would,  in  many 
oases,  be  left  without  any  indemnity;  hence  we  conclude  that 
on  principle  there  can  be  no  doubt  about  recognizing  the  lien 
of  the  elder  judgment. 

The  question  here  presented  is  not  a  new  one.    The  most 
approved  adjudged  cases  are  in  conformity  with  what  we  have 
said.    The  case  of  Rankin  and  Schaizell  t.  ScoU,  12  Wheat.  177, 
can  not  in  any  feature  be  distinguished  from  the  present  case.   It 
arose  under  a  law  of  Missouri,  making  judgments  a  lien.    Tha 
property  was  first  sold  under  the  junior  judgment,  but  the  pur-- 
chaser  at  the  subsequent  sale  under  the  older  judgment  prevailed.. . 
The  distinction  between  execution  liens  on  personal  property- 
and  judgment  liens  on  land,  was  taken  by  Chief  Justice  Mar-  - 
shall,  and  he  remarked  that  there  was  no  ajialogy,  because  one  t 
was  matter  of  record  and  the  other  not.     The  case  of  Rankin  y.. 
8cM  was  acknowledged  to  be  the  law  by  Judge  Baldwin,  in  tlur 
case  of  Thomson  y.  PhiUips,  tried  in  Pennsylvania,  where  a 
judgment  is  made  a  lien  upon  land,  and  yet  he  felt  himself 
bound  to  conform  to  state  decisions.     The  judge  declares  that 
if  the  question  had  been  open  in  that  state,  he  would  have  fol- 
lowed the  case  of  Rankin  y.  Scott :  See  1  Baldw.  246. 

The  same  doctrine  is  also  explicitly  declared  by  Judge  Story, 
in  the  case  of  Conard  y.  Tfie  Atlantic  Ins.  Go.^  1  Pet.  443.  He 
says,  that  a  general  lien  on  land  by  judgment  does  not  per  se 
constitute  a  right  of  property,  but  it  confers  a  right  to  leyy  to 
the  exclusion  of  other  adyerse  interests  subsequentiy  acquired. 
And  when  the  levy  is  made,  the  title  relates  back  to  the  judg- 
ment, and  cuts  out  intermediate  incumbrances.  Subject  to  tlds 
the  debtor  has  power  to  sell,  or  '*  it  may  be  leyied  upon  by  any 
other  creditor,  who  is  entitled  to  hold  it  against  eyery  other  per* 
son  except  such  judgment  creditor,  and  even  against  him,  unless 
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hb  oonBommates  his  title  by  a  leyj  on  the  land  under  the  jndg* 
Bent.  In  that  event  the  prior  levy  is  as  to  him  Yoid,  and  the 
creditor  loses  all  right  under  it." 

This  also  the  rule  in  New  York,  and  we  find  no  decisions  to  the 
•ontraiy.  The  case  reiferred  to  in  3  Murphey,  43,'  was  decided 
•n  different  grounds.  The  elegit  is  in  force  in  North  Oarolina, 
lot  none  of  the  contending  purties  had  proceeded  in  that  way. 
The  statute  of  Geo.  n.,  which  rendered  lands  liable  for  debts 
id  the  colonies,  only  made  them  liable  as  chattels,  imless  the 
parly  shotdd  choose  to  proceed  by  elegit.  The  executions  had 
"keen  all  delivered  to  the  sheriff  on  the  same  day,  and  they  were 
ftll  levied  on  the  land.  The  court  did  not,  as  they  had  proceeded 
Ify  fieri  facias,  consider  the  land  bound  by  the  judgment,  but 
considered  it  bound  as  chattels,  by  the  deliveiy  of  the  writ  to 
fhc  sheriff,  and  as  there  was  no  priority  of  lien,  the  money  waa 
divided  in  proportion  to  the  demands. 

The  only  remaining  question,  and  the  one  on  which  counsel 
anainly  rely,  is,  whether  the  rule  which  we  have  laid  down  is  the 
lirue^one  where  the  lien  accrues  under  the  judgment  of  courts  of 
•^i&rent  jurisdictions,  one  of  these  judgments  being  in  the  dis- 
trict court  of  the  United  States,  and  the  other  in  a  circuit 
court  of  the  state.  It  will  scarcely  be  expected  that  we  shotdd 
imdertake  to  prove  that  the  same  law,  in  all  things  except  on 
points  of  practice,  prevails  in  both  courts,  this  would  be  super- 
erogation. The  United  States,  as  a  government,  has  no  munici- 
pal law  except  the  constitution  and  acts  of  congress.  Even  the 
enpreme  court  of  the  United  States  bases  its  decisions  on  the 
laws  of  the  state  from  which  the  case  was  taken.  The  same  law, 
then,  operating  in  both  courts,  how  can  there  be  a  difference  in 
the  character  of  the  lien  ?  We  are  at  a  loss  to  perceive  any 
ground  for  the  distinction  taken.  It  is  evident  that  a  judgment 
in  the  United  States  court  is  as  much  a  lien  as  the  judgment  of 
a  state  court;  and  the  judgments  in  that  court  being  matters  of 
aseoffd,  which  parties  are  as  much  bound  to  notice  as  they  are 
judgments  of  the  state  courts,  it  would  follow  that  a  purchaser  at 
sheriff's  sale  under  a  younger  judgment,  would  be  a  purchaser 
with  notice  of  the  older  judgment  in  the  United  States  court. 
But  it  is  said  that  a  conflict  of  jurisdictions  might  be  the  conse- 
^[iience  of  allowing  a  resale  of  property  which  had  previously 
leen  sold  by  authority  from  either  of  the  courts.  But  this  can 
sot  be.  It  is  the  most  effectual  way  to  prevent  a  conflict  of 
jonsdictions.     We  admit  the  lien  created  by  their  judgments; 

1.  Jonet  ▼.  Bdmondt. 
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ihey  must  admit  the  lien  created  by  ours,  because  under  our 
law  both  liens  originate,  and  the  effectiYe  operation  of  the  lien 
being  admitted,  no  difficulty  can  ever  arise  in  settling  the  rights 
of  parties,  unless  indeed  the  judgments  shotdd  have  been  ren- 
dered so  nearly  at  the  same  time  as  to'make  it  difficult  to  ascer- 
tain which  was  the  oldest.  And  the  same  difficulty  might  occur 
as  between  our  state  courts;  but  this  can  not  be  said  to  be  a 
conflict  of  jurisdiction. 

The  case  cited  from  Devereux  and  Battle^  furnishes  no  au- 
thority for  the  ground  taken  by  counsel.  The  contest  was 
between  the  sheriff  and  marshal,  the  one  having  levied  on  prop- 
erty which  the  other  claimed  to  levy  under  a  prior  right;  and 
the  court  decided  that  after  a  levy  had  been  made,  the  property 
cotdd  not  be  taken  from  the  one  officer  by  the  other,  because 
such  a  course  might  produce  a  conflict  of  jurisdictions.  Under 
our  law  eyen  sudb  a  question  as  that  can  not  yery  well  arise, 
since  a  sale  under  the  younger  judgment  does  not  divest  the 
older  lien,  and  the  property  may  be  again  sold;  but  it  was  not 
BO  in  North  Carolina,  the  property  being  bound  from  the  deliv- 
ery of  the  writ  to  the  sheriff.  On  neither  of  the  grounds  taken, 
therefore,  do  we  think  the  judgment  can  be  reversed. 

The  case  of  Michie  v.  The  PlarUer^  Bank,  4  How.  130  [34  Am. 
Dec.  112],  has  been  cited  for  the  plaintiff  in  error.  In  the  de- 
cision of  that  case,  the  question  here  presented  was  intention- 
ally avoided.  We  expected  that  it  would  come  up,  and  did  not 
wish  to  make  a  premature  decision.  We  recognize  in  this  de- 
cision what  was  settled  in  that,  to  wit:  that  a  prior  lien  may  be 
postponed  by  the  act  of  the  party. 

The  judgment  must  be  affirmed. 

JuDOMBMT  Lien  is  a  Gbmskal  Lien  on  all  the  defendant's  real  property, 
•abject  to  execution:  Coombs  v.  Jordan,  22  Am.  Dec.  236;  Morria  v.  MowaU, 
Id.  661;  8an4ford  t.  McLean,  23  Id.  773;  Scads  v.  Symmes,  13  Id.  621; 
Mower  t.  Kip,  29  Id.  748;  McCltmg  v.  Beime,  34  Id.  739. 

Judgments  of  the  United  States  Goubts  abb*  Liens:  SdUrs  v.  Cor^ 
w^,  24  Am.  Dec.  301. 

JxiDOMENT  Liens,  Operation  of,  in  B!quitt:  See  Le6  t.  Stone,  23  Am.  Dea 
589;  HaleysY.  WUliams,  19  Id.  743;  Coombs  r.  Jordan,  22  Id.  236;  Birely  ▼. 
Sialey,  25  Id.  303. 

JvDOMENT  Lien  not  Destroyed  by  sale  under  jnnior  judgment:  Freeman 
on  Executions,  sec.  196;  Mosdey  t.  Edwards,  2  Fla.  439,  citing  the  principal 


JuNiOB  JoDOMENT  UNDEB  WHICH  Sale  IS  HADE  \b  entitled  to  the  proceedsi 
Commercial  Bank  ▼.  Coroner,  ante,  447;  Lawson  ▼.  Jordan,  19  Ala.  304,  cit- 
ing the  principal  caae. 

1.  Jmm  T.  jMdUmt,  4  Der.  li  B.  Mi. 
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Pathioe  V.  Beazlet. 

(6  HoWAXD,  809.] 

Koncar  to  Indobsbb  xttst  be  Psbsokal  if  he  randea  in  the  same  town  or 
p«M)e  with  the  holder  of  the  note,  and  can,  by  diligent  inqniry,  be  found; 
if  he  is  absent,  notice  may  be  left  at  his  dwelling  or  place  of  banness. 

KoTiGB  TO  Ikdobsxb  Sxnt  thbouob  this  PosT-omcs  is  inenfficient  if  he 
resides  in  the  same  town  or  place  with  the  holder;  bat  Ib  sufficient  if  the 
indoraer  resides  in  a  different  town  or  place. 

Indobssb  is  Dxemxd  to  Liti  in  the  Same  Town  or  Place  with  the 
holder  when  he  lives  in  the  same  immediate  neighborhood,  whether  in  the 
town  or  the  ooontry .  Hence  a  notice  sent  through  the  post-office  was  held 
insufficient  when  the  indorser  lived  about  a  mile  and  a  half  from  the  city 
of  Jackson,  and  the  holder  lived  in  said  city,  the  indorser  being  a  publio- 
official,  having  hii  office  in  said  city  and  receiving  his  mails  through  the 
post-office  thereof,  at  which  place  the  notice  to  him  was  addressed. 

AcRnoH  agamst  Patrick,  as  indorser  of  a  note.  Demand  Tva» 
made  in  the  city  of  Jackson,  and  on  the  same  day  a  written 
notice  "was  deposited  in  the  post-oflSoe  of  said  city,  directed  to- 
Patrick,  at  that  city.  He  resided  about  one  and  a  half  milea 
from  the  city.  It  was  his  regular  post-office.  He  was  clerk  of 
the  court  of  ax)peals;  as  such  he  had  his  office  in  the  city,  and 
was  there  regularly  during  the  sessions  of  the  court,  and  occa- 
sionally in  Tacation.  He  was  given  no  personal  notice.  The^ 
trial  court  held  the  notice  sufficient,  and  gave  judgment  accord* 
ingly. 

W.  Terger,  for  the  plaintiff  in  error. 

Work,  for  the  defendant  in  error. 

By  Oourt,  Tbottbb,  J.  We  take  it  to  be  a  well-settled  and 
universal  rale,  that,  where  the  indorser  resides  in  the  same  town 
or  place  with  the  holder  of  a  dishonored  note  or  bill,  notice  of 
protest  must  be  persoDal,  if  on  diligent  inquiry,  the  indorser  is 
to  be  found;  or,  if  he  is  absent,  it  may  be  left  at  his  dwelling 
or  place  of  business;  and  that,  in  such  case,  notice  left  at  the 
post-office  is  not  sufficient;  that  when  the  party,  entitled  to  no- 
tice, resides  in  a  different  place,  notice  may  be  then  sent  through 
the  post-office  to  the  post  town  or  office  which  may  be  nearest 
his  residence.  This  is  recogni2sed  to  be  the  doctrine  in  regard 
to  notice,  in  all  the  books.  The  only  exception  which  appears 
to  have  been  at  any  time  allowed,  is  the  use  of  the  conyenience 
of  the  penny  post  in  large  cities,  when  the  indorser  lives  in  a 
part  of  the  city  remote  from  that  of  the  holder,  or  in  its  neigh- 
borhood.    It  was  sanctioned  by  the  court  of  king's  bench  in 
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England,  in  the  case  of  Scott  ei  al.  v.  lAfford^  1  Camp.  249.  In 
that  case  the  court  say,  that  if  the  indorser  resided  either  in  the 
city  of  London  or  its  near  neighborhood,  notice  by  this  mode 
might  be  su£Scient.  But  the  court  in  New  York  refused  to  allow 
a  transmission  by  the  letter-carrier  in  the  cily  of  New  York  to  be 
sufficient;  and  when  the  indorser  resided  more  than  three  miles 
from  the  cily  hall,  held  that  he  was  entitled  to  personal  notice, 
although  it  was  proved  that  he  had  given  instructions  to  the  letter- 
carrier  to  leave  all  letters  directed  to  him  at  the  post-office  at  a 
particular  house  in  Frankfort  street,  at  which  he  called  or  sent 
every  day  for  letters.  The  notice  was  put  in  the  post-office,  and 
under  this  proof  it  was  insisted  that  it  was  sufficient.  But  the 
court  held  otherwise:  Ireland  v.  Kip,  11  Johns.  231. 

The  courts  have  manifested  a  constant  jealousy  of  admitting 
relaxations  of  the  rule  which  requires  personal  service  of  notice, 
and  have  never  permitted  it,  except  in  cases  of  strong  necessity 
for  the  convenience  and  benefit  of  commerce.  But  this  necea- 
Bity,  under  which  transmissions  by  mail  are  allowed,  can  never 
be  said  to  exist  when  the  parties  reside  in  the  same  town  or 
place,  and  therefore,  when  that  is  the  case,  the  courts  will  not 
dispense  with  personal  notice.  But  it  is  urged  that  this  princi- 
ple does  not  apply  where  the  indorser  resides  beyond  the  limita 
of  the  town,  when  notice  through  the  post-office  is  sufficient,  if 
it  be  the  post-office  nearest  his  residence.  This  argument  as- 
sumes a  distinction  which  is  not  taken  in  the  case  which  has 
just  been  noticed,  of  ScoU  ei  al.  v.  lAfford,  when  the  allowance 
of  the  use  of  the  penny  post  was  not  made  to  depend  upon  the 
question  whether  the  indorser  resided  in  the  city  of  London  or 
its  near  neighborhood.  And  the  effect  of  that  decision  is  mani- 
festly at  war  with  any  such  discrimination;  for  it  puts  the  resi- 
dence in  the  near  neighborhood  of  the  cily  upon  the  same 
ground  with  a  residence  in  the  cily.  To  permit  this  distinc- 
tion would  necessarily  expose  parties  entitled  to  notice  to  an 
uncertain,  and  very  often  to  a  capricious  and  arbitrary  rule,  ex- 
tremely embarrassing  to  the  courts  in  making  an  application  of 
it,  and  therefore  injurious  to  commercial  pursuits.  It  is  often 
very  difficult  to  determine  the  precise  limits  of  towns,  when 
they  have  not  been  incorporated;  and  in  that  case,  different 
opinions  may  exist  as  to  where  they  cease,  and  the  country  be- 
gins. In  cases  of  cities  or  incorporated  towns  a  surer  criterion 
is  fixed  by  the  boundary  line,  and  yet  a  moment's  reflection  must 
satisfy  all  that  the  rule  would  not  be  the  less  exposed  to  em- 
barrassment, if  not  to  ridicule;  for  it  may  so  happen,  and  in 
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large  oommercial  towns  sucli  will  no  doubt  often  "be  the  case, 
that  a  party  liTing  within  the  admitted  enTirons  of  the  place, 
may  yet  be  beyond  the  actual  boundary  line  of  the  corporation, 
and  so  lose  a  privilege  to  which  he  wotdd  be  otherwise  dearly 
entitled.  And,  as  was  very  properly  said  by  the  counsel  for  the 
defendant,  it  may  turn  out  that  two  persons  may  be  subject  to  a 
different  law,  who  yet  reside  within  twenty  steps  of  each  other, 
the  one  within  and  the  other  beyond  the  line. 

And  again:  one  who  resides  two  miles  from  the  holder  may 
claim  personal  notice,  whilst  anotiier,  living  perhaps  within  fifty 
yards  of  him,  must  take  the  chances  of  the  post-o£Sce.  Such 
a  discrimination  appears  to  us  to  be  without  reason  or  founda- 
tion. The  obvious  meaning  of  the  courts,  when  they  require 
personal  notice,  if  the  indorser  lives  in  the  same  town  or  place, 
is  the  same  immediate  neighborhood,  whether  it  be  in  town  or 
the  cotmtry.  It  was  evidently  so  understood  by  the  judges  in 
New  York,  in  Kip's  Gaae^  and  has  been  so  considered  by  the 
supreme  cotirt  in  Tennessee,  in  two  cases  exactly  like  the  one  at 
bar:  Mart.  &  Terg.  183;*  1  Terg.  166." 

The  cotirt  of  appeals  in  Kentucky  have  sustained  the  same 
views.  In  the  case  of  TJie  Bank  v.  BvHer,  3  Litt.  500,  it  ap- 
peared that  the  indorser  lived  four  or  five  miles  from  the  town 
of  BusselviUe,  where  the  holder  of  the  note  resided,  and  that  the 
notice  was  directed  to  him  at  that  town,  and  put  in  that  post- 
office.  They  held  this  to  be  insufficient,  although  it  was  the 
post-office  nearest  to  his  residence.  They  say  the  law  allows  a 
transmission  by  mail  only  in  cases  when  the  indorser  resides  in 
another  place,  between  which  and  the  post-office  where  the  no- 
tice is  mailed  there  is  a  regular  post  road. 

The  supreme  court  of  Louisiana  have,  in  repeated  and  numer- 
ous cases,  settled  the  question  in  the  same  way.  In  Clay  v. 
Oaldey,  5  Mart.  (N.  S.)  139,  the  notice  was  left  in  the  post- 
office  at  Alexandria,  directed  to  the  indorser  at  that  place;  and 
the  court  held  it  to  be  insufficient,  saying,  it  made  no  difference 
whether  he  resided  in  or  out  of  the  town.  In  the  case  of  The 
Bank  V.  Rowell,  6  Id.  508,  the  indorser  lived  three  miles  from 
the  town  of  Baton  Bouge,  at  which  post-office  the  notice  was 
deposited,  and  it  was  determined  not  to  be  sufficient,  although 
it  was  proven  that  she  was  in  the  habit  of  sending  a  servant 
regularly  to  that  office  for  letters,  and  that  they  seldom  remained 
in  the  office  longer  than  forty-eight  hours.  The  same  was  ruled 
in  the  case  in  7  Id.  492.' 

1.  Barker  ▼.  BtM,  2.  NaakvUU  Bank  t.  BeimttL 

8.  Fritdkard  t.  SeoU,  7  Mart  (N.  B.)  499. 
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It  is  ttmB  shown  that  in  three  of  the  states  this  pxedse  qneo* 
tion  has  been  settled  by  repeated  adjudications,  and  that  in  the 
state  of  New  York  the  principle  established  by  her  courts  is  In 
exact  harmony  with  that  of  the  others.  Against  this  weight  of 
precedent,  the  case  of  the  Bank  of  Columbia  y.  Lawrence^  1  Pet. 
(S.  0.)  584,  has  been  produced,  and  its  authority  relied  on.  It 
must  be  admitted  that  the  court  has  there  decided  the  question 
differently;  a  result  to  be  attributed,  as  we  conceive,  to  a  mis- 
application of  the  rule  which  permits  transmissions  of  notice 
through  the  maUs.  It  is  remarkable  that  the  opinion  of  the 
court  recognizes  the  identical  principles  throughout  which  are 
laid  down  by  the  judges  in  the  cases  just  noticed  in  Louisiana, 
Kentucky,  and  Tennessee;  and  so  fully  does  tiie  judge  who  de- 
livered it  concur  with  the  New  York  courts,  that  he  refers  to 
one  of  the  cases  decided  by  them  for  the  authority  upon  which 
he  relies.  It  must  have  been  with  the  view  to  fortify  the  gen- 
eral rule,  stated  by  the  judge,  that  he  refers  to  the  case  of  Beid 
Y.  Payne,  16  Johns.  218  [8  Am.  Dec.  811],  and  not  to  sanction 
its  application  to  the  case  before  him,  for  there  it  is  an  authority 
against  him.  In  that  case  the  note  was  payable  at  Albany,  and 
was  there  protested  for  non-payment;  and  notice  was  placed  in 
the  post-office  there,  to  be  mailed  for  Greenbush,  a  post-office  at 
anotiier  place.  The  only  question  for  the  court  was,  whether 
notice  sent  to  Greenbush  was  sufficient,  as  it  appeared  from  the 
proof  that  the  indorser  resided  at  Schodack,  where  there  was 
also  a  post-office.  But,  it  being  proved  that  he  was  in  the  habit 
of  receiving  his  letters  at  Greenbush,  the  notice  was  held  suffi- 
cient. ''  No  cases,"  says  the  judge  in  deciding  the  case  of  The 
Bank  v.  Lawrence,  *'  have  fallen  under  the  notice  of  the  court 
which  have  suggested  any  limits  to  the  distance  from  the  post- 
office  within  which  a  party  must  reside  in  order  to  make  the 
service  of  the  notice  in  this  manner  good.  But  cases  have  oc- 
curred where  the  distance  was  much  greater  than  in  the  one  now 
Before  the  court,  and  the  notice  held  sufficient."  And  he  then 
refers  to  the  case  of  Beid  v.  Payne,  in  New  York.  The  facts  in 
that  case,  however,  were  wholly  different,  and  the  defendant  re- 
sided in  a  different  town  or  place;  and  it  was  to  that  state  of 
case  that  the  court  in  New  York  applied  the  rule,  that  notice 
may  be  sent  by  the  mail  to  the  post-office  nearest  to  the  resi- 
dence of  the  indorser.  And  hence  Judge  Thompson  concludes, 
that,  as  Georgetown,  where  the  notice  was  deposited,  was  near- 
est  to  the  residence  of  the  defendant,  the  notice  was  sufficient, 
though  he  resided  within  two  or  three  miles  of  that  place.     The 
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oonrt  muBt  have  been  influenced  by  ihe  Guoamcrtanoe  that  the 
general  usage  of  the  bank  had  been  to  give  notice  in  that  mode, 
which  was  known  to  the  defendant;  and  we  must  conclude  that, 
had  the  cases  which  had  been  decided  in  Kentucky,  Louisiana^ 
and  Tennessee  fallen  under  his  notice  and  attention,  he  must 
have  come  to  a  different  conclusion. 

The  case  .of  Stamps  y.  Brown,  Walk.  526,  appears  to  us  to 
have  been  decided  under  a  clear  misapprehension  of  the  doctrine 
in  the  case  of  Shed  y.  Brett,  1  Pick.  411  [11  Am.  Dec.  209]. 
That  is  the  case  which  is  referred  to  by  the  judge  who  expressed 
the  opinion  of  the  court,  to  support  his  conclusions.  Judge 
Nicholson  remarks,  that  **  though  no  good  reason  can  be  giYen 
why  an  indorser  residing  without  the  limits  of  the  town  or  city 
shotdd  not  be  entitled  to  as  strict  notice  as  one  rending  in  the 
town,  yet  for  the  sake  of  conYcnience  a  line  must  be  drawn,  be- 
yond which  notice  by  mail  is  sufficient,  and  oonsequentiy  con- 
cludes that  a  letter  deposited  in  the  post-office  nearest  his  res- 
idence is  sufficient,  and  refers  to  the  aboYe  case  in  Pickering. 
The  judge  CYidentiy  alluded  by  this  remark  to  the  Une  of  the  cor- 
poration as  being  the  criterion  of  the  question.  But  the  court  in 
Massachusetts  say,  there  can  not  be  one  law  for  an  indorser  who 
may  reside  just  OYcr  the  line,  and  another  for  one  who  may  Uyc 
only  a  mile  on  this  side.  And  they  add,  that  wheneYer  the  in- 
dorser resides  in  a  town  in  which  there  is  a  post-office,  different 
from  that  in  which  the  note  is  dishonored,  it  is  proper  to  send 
notice  by  the  mail."  The  only  question  raised  in  this  case  was, 
whether  notice  in  any  case  sent  by  mail  is  more  than  prima 
facie  CYidence  of  notice.  And  the  court  held  it  to  be  condu- 
siYe.  The  notice  was  mailed,  and  directed  to  the  defendant 
at  Bridgewater,  a  post  town  entirely  different  from  that  in 
which  the  holder  resided.  We  feel  constrained,  therefore,  to 
differ  from  the  court  in  its  conclusions  in  the  case  of  Stamps  y. 
Brown.  We  do  not  deem  it  necessary  to  notice  the  other  ques- 
tions which  are  raised  in  the  assignment  of  errors,  as  the  judg« 
ment  must  be  rcYcrsed  for  the  error  which  has  just  been  consid- 
ered. 

Judgment  rcYcrsed,  and  a  venire  de  novo  awarded. 

TuBinEB,  J.,  dissented. 

NonoB  TO  Inimbsbr  bt  Mail,  when  may  be  giren  and  when  not:  WkiiweU 
Y.  Johnem,  9  Am.  Deo.  165;  Shed  t.  BreU,  11  Id.  209;  Bank  qf  ElMbtih  y. 
Aj/Tf,  Id.  535;  RM  v.  Payne,  8  Id.  311;  Miranda  ▼.  OUif  Bank,  26  Id.  408; 
Btewun  Y.  Eden,  2  Id.  222;  CM  y.  Lyhrand,  17  Id.  595;  Foa/rd  y.  /oAmm,  M 
Id.  421;  WeaHy  y.  Beil,  Id.  116;  /bremofi  ▼.  Wikof,  85  Id.  212. 
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Dixon  v.  Hood. 

[7  IClMOUBI,  414.] 
BOV  QmKTKD  with  PbOGBSS  18  NOT  A  OoXFKnttT  WlKNBHI  OH  tiM 

pari  of  the  plaintiff  to  prove  that  defendant  is  a  oopartner  with  the  wit- 


DiOLABATioNB  GW  PAKTNSB  AS  TO  Who  Gomposbd  Fibm  are  admiasiUe  again*! 
him,  bat  not  against  his  copartners. 

Affsal  from  St.  Louis  circuit  oourL    The  opinion  states  the 


Polk,  for  the  appellant. 

SpdUmg  and  Tiffany y  contra. 

By  Oourt,  Scott,  J.  Hood  brought  an  action  of  aaswrnptiU 
on  a  proniisBOiy  note  against  David  W.  Dixon,  John  Bussell, 
and  Michael  Christy,  comprising  the  firm  of  John  Bussell  &  Co. 
Dixon  alone  was  served  with  process,  and  amongst  other  de- 
fenses, denied  by  a  plea,  verified  by  affidavit,  the  execution  of 
the  instrument  sued  on.  During  the  progress  of  the  trial  a 
witness  was  asked  by  Hood,  if  John  Bussell,  one  of  the  firm 
who  executed  the  note  sued  on,  did,  at  the  time  of  the  sale  of  the 
goods  which  formed  the  consideration  of  the  note,  declare  who 
composed  the  firm  of  John  Bussell  &  Co.?  This  question  v^as 
objected  to  and  the  objection  overruled,  to  which  an  exception 
was  taken.  Hood  also  introduced  Michael  Chrisiy,  one  of  the 
firm  of  John  Bussell  &  Co.,  who  testified  that  the  firm  of  Bus- 
sell  &  Co.  consisted  of  Dixon,  the  plaintiff  in  error,  Bussell,  and 
himself.    It  was  objected  to  this  witness  that  he  was  incompe* 
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tent;  the  objection  was  oyermled,  and  exceptions  were  pie- 
seired.  Hood  on  the  trial  had  a  verdict  and  judgment,  from 
which  Dixon  has  appealed  to  this  court. 

The  chief  question  in  the  cause  is  whether  Ohristj,  who  was 
a  partner,  was  a  competent  witness  for  Hood,  the  plaintiff  below, 
to  prove  that  the  defendant,  Dixon,  was  also  a  partner? 

It  must  be  admitted  that  the  authorities  on  this  question  are 
BO  conflicting  as  to  create  some  doubt  as  to  the  law  on  the  sub- 
ject. We,  however,  are  of  the  impression  that  the  opinion 
maintaining  that  a  plaintiff  can  not  use  one  partner  as  a  witness 
to  prove  that  another  is  copartner  with  him,  is  sustained  by  a 
greater  weight  of  reason  than  the  contrary  one.  A  witness  ad- 
mitted to  be  liable  for  the  demand  of  the  plaintiff,  must  have 
an  interest  in  establishing  the  fact  that  others  are  jointly  liable 
with  him,  for  he  thereby  diminishes  his  responsibility,  as  he 
would  otherwise  be  liable  for  the  whole  demand,  and  he  is  in- 
terested that  the  plaintiff  should  not  fail  in  his  ooit,  for  then  an 
action  would  be  brought  against  him  for  the  whole  amount.  In 
the  case  of  BlackeU  v.  Weir,  11  Eng.  Com.  L.  267,^  which  is 
mainly  relied  on  by  Hood,  the  defendant  in  error,  Abbott,  0.  J., 
says,  '4t  was  the  interest  of  the  witness  to  defeat  the  plaintiff, 
for  in  the  event  of  his  recovery,  the  defendant  would  be  entitled 
to  contribution  from  the  witness." 

But  is  it  not  much  more  to  his  interest  that  the  plaintiff  should 
not  fail,  as  he  would  thereby  be  subjected  to  an  action  for  the 
whole  amount  claimed  by  the  plaintiff?  Brovm  v.  Braum,  4  Taunt. 
752.  In  answer  to  this  view  of  the  subject,  Holroyd,  J. ,  in  the  case 
first  cited,  remarked,  ''that  it  appeared  to  him  the  defendant 
would  have  a  right  to  recover  from  the  witness  in  an  action  at 
law  for  money  paid  to  his  use,  the  whole  sum  recovered  in  this 
action,  if  he  could  show  that  the  witness  was  originally  liable 
to  pay  it.  But  can  it  be  law,  that  a  party  who  has  been  com- 
pelled to  pay  money  by  a  judgment,  may  sue  a  witness  against 
y^^m  in  the  action  in  which  the  judgment  was  recovered,  for  the 
sum  paid,  alleging  that  the  witness,  and  not  himself,  was  liable 
to  the  first  action  ?  Can  the  justice  of  one  judgment  be  inquired 
into  collaterally  in  another  action  ?  Marquand  v.  Webby  16  Johns. 
89;  Furviance  v.  Dry  den,  3  Serg.  &  R.  402. 

Another  error  assigned  is,  that  Russell's  declaration,  showing 
who  were  the  members  of  the  firm,  was  admitted  in  evidence. 
It  is  clear,  the  declaration,  acts,  or  admissions  of  one  partner 
are  not  evidence  of  the  partnership  against  other  members  of  the 

1.  11  Eng.  Com.  L.  608;  S.  0.,  6  Baih.  k.  Oveu.  88S. 
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firm.  But  the  plaintiff,  in  showing  who  composed  the  firm, 
might  use  the  declaration  of  Bnssell  to  show  that  he  was  a  mem- 
ber, it  was  not  necessary  to  prove  who  composed  the  partnership 
by  one  and  tiie  same  witness;  the  declarations  of  Bnssell  were 
comi)etent  against  himself,  and  consegnently  admissible,  and 
the  defendants  below,  should  have  called  on  the  court  to  declare 
that  it  was  not  evidence  of  the  partnership  against  other  mem« 
bers,  and  having  failed  to  do  so  he  can  not  complain. 
Judgment  reversed. 


SWEBINGEN  V.   EbEBIUS'  Adm'b. 

[T  XBnoirBz,43L] 

LDDr  Gbbatkd  sr  Issuahcb  ov  ATiAOHmNT  n  Lost  when  defendant  la 
the  attachment  dies. 

BXBOUnON  CAM  KOT  ISSOB  OK  JUDOlOUrT  ObTAINXD  AOAnffST  A  TiBXASOR  Off 

an  intestate. 

Ebbob  to  Franklin  circuit  court.    Theopinion  states  the  case. 
Pofib,  for  the  plaintiffii. 
Oamble,  contra. 

By  Court,  Tomfedts,  J.  These  were  actions  of  aasumpsU 
brought  by  the  plaintiffs  in  error,  in  the  circuit  court,  by  attach- 
ment. The  writ  was  levied  on  property,  and  rettimed  not  found 
as  to  the  defendant.  After  the  commencement  of  the  suit,  and 
before  the  rendition  of  the  judgment,  the  defendant  below  died, 
and  after  his  death,  David  Edwards,  public  administrator  of 
Franklin  county,  and  also  administrator  of  said  Eberius,  ap- 
peared to  the  action,  and  pleaded  the  general  issue;  upon  which 
issue  a  trial  was  had,  and  judgment  rendered  for  the  plaintiffs 
in  error,  and  execution  awarded.  A  special  fieri  facias  was 
awarded  against  the  attached  property,  and  at  the  return  term, 
the  administrator  moved  the  court  to  quash  the  eaid  fieri  facias, 
and  the  court,  on  such  motion,  quashed  Qiefi.fa. 

This  act  of  the  court  is  assigned  for  error.  The  defendant 
in  error  contends  that  the  law  does  not  authorize  the  issuing  of 
an  execution  against  the  assets  of  an  intestate;  that  the  right  of 
issuing  an  execution  does  not  result  from  the  fact  that  the 
property  was  attached. 

The  lien  by  attachment  is  given  against  certain  persons,  who 
by  their  conduct  subject  themselves  to  the  suspicion  of  fraudu- 
lent conduct,  the  plaintiff  in  the  attachment  making  oath  to 
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such  facts  as  induce  this  suspicion;  and  when  the  defendant 
dies,  one  would  suppose  that,  as  he  is  no  longer  able  to  defeat 
the  just  claims  of  his  creditors,  this  lien  of  the  attachment 
ought  also  to  die.  A  judgment  obtained  in  a  court  of  record 
against  a  debtor  who  appears  and  defends  the  action,  is  a  lien 
on  the  real  property  of  the  defendant,  and  a  much  more  meri- 
torious lien  than  a  Uen  of  attachment,  procured  simply  by  the 
affidavit  of  the  plaintiff;  and  yet  this  lien  of  a  judgment  yields 
its  preference,  after  the  death  of  tiie  defendant.  The  adminis- 
trator then  steps  in  and  takes  possession  of  the  goods.  They 
are  under  the  guardianship  of  the  law  from  the  moment  the  de- 
fendant dies.  The  first  section  of  the  fourth  article  of  the  abt 
respecting  executors  and  administrators,  directs  how  all  demands 
against  the  estate  of  any  deceased  person  shall  be  classed:  1. 
Funeral  expenses;  2.  Expenses  of  the  last  sickness,  wages  of 
servants,  and  demands  for  medicine  and  medical  attendance, 
during  the  last  sickness  of  the  deceased;  3.  Debts  due  to  the 
state;  4.  Judgments  rendered  against  the  deceased.  Thus  we 
see  that  there  are  three  classes  of  debts  preferred  to  judgments 
rendered  against  the  deceased;  judgments,  too,  rendered  in 
the  courts  of  justice  on  an  investigation  of  the  merits  of  the 
several  cases,  the  defendant  being  served  with  notice.  If,  then» 
the  lien  of  judgment  thus  obtained,  is  made  by  the  statutfi  to 
field  to  the  superior  merits  of  the  three  first  classes,  it  is  difficult 
to  conceive  that  the  statute  intended  by  implication  to  prefer  to 
those  classes  of  debts,  the  lien  obtained  by  attaching  the  prop- 
erty of  the  deceased  in  his  life-time,  when  that  attachment 
issues  on  the  affidarit  only  of  merits  made  by  the  plaintiff  on  a 
supposed  disposition  in  the  defendant,  to  deal  fraudulently 
with  his  creditors.  But  the  administrator  contends  furthtr» 
that  the  third  section  of  the  same  article  disposes  of  this  very 
case.  It  directs  that  all  actions  pending  against  any  person  at 
the  time  of  his  death,  shall  be  considered  demands  legally  ex- 
hibited against  the  estate,  from  the  time  they  shall  be  revived, 
and  classed  accordingly,  and  lest  we  should  be  left  in  doubt, 
whether  demands  against  the  estate  of  a  deceased  person  are  to 
be  paid  according  to  their  classification,  the  administrator  is  in 
express  terms  commanded  to  pay  all  demands,  as  far  as  he  has 
assets,  in  the  order  in  which  they  are  classed,  and  further  directs 
that  no  demand  of  one  class  shall  be  paid  tmtil  all  previous 
classes  are  satisfied:  Sec.  21  of  the  same  article. 

It  appears,  then,  to  me,  that  the  lien  created  by  t^e  issuing 
of  the  attachment,  is  lost  when  the  defendant  in  the  attachment 
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dies;  and  that  tho  judgment  obtained  against  the  administrator 
must  take  its  class  under  the  act  concerning  administrators,  etc. 
The  judgment  of  the  circuit  court  quashing  Wiq  fieri  facias  is 
therefore  af&rmed. 

Scott,  J.  An  execution  can  not  issue  on  a  judgment  obtained 
against  a  testator  or  intestate.  The  judgment  in  this  case  was  a 
general  one,  and  the  circuit  court  did  right  in  quashing  the 
writ  of  execution.  No  opinion  is  given  as  to  the  lien  of  the 
attachment,  or  of  the  judgment. 


Death  of  Defendant  Destroys  Lien  or  Attachment. — ^The  principal 
was  cited  in  Bupport  of  this  point  in  Mytn  ▼.  MoU^  29  GaL  367. 

Death  or  Defendant  afteb  Issuance  or  Levy  or  Writ,  ErrECT  or: 
See  IVootlcock  r.  Bennei,  13  Am.  Deo.  668;  Mame's  Hein  v.  Lang,  15  Id. 
547;  Brittow  v.  PtK^ton,  Id.  134;  Hanson  ▼.  Beamed  LeaBee,  22  Id.  322;  Jcnea  t. 
Jones,  18  Id.  327;  Collingsworth  v.  Horn,  24  Id.  753.  The  principal  case  was 
cited  to  the  effect  that  execution  can  not  iasne  againat  the  eatate  of  a  d^ 
oeaaed  penKm,  in  Brovm  r.  Woody,  64  Mo.  551. 


Powell  v.  Thomas. 

[7  BflBSOUBX.  440.1 

Wrkrb  a  Person,  not  the  Payee,  Indorses  Promibsort  Kon  in  blank, 
he  makes  himaelf  absolutely  liable  to  pay  the  note,  and  may  be  sned  as 
an  origliial  promisor. 

Appeal  from  the  St.  Louis  court  of  oommon  pleas.  The  opin- 
ion states  the  case. 

CarroU,  for  the  appellants. 

UtidsoUf  contra. 

By  Court,  Scott,  J.    DaTid  Thomas  instituted  an  action  of 

assumpsit  against  P.  and  J.  Powell,  on  a  promissory  note,  of 

which  the  following  is  a  copy: 

*'  St.  Loxns,  March  1, 1889. 

'*  Six  months  after  date  I  promise  to  pay  to  the  order  of  Da^id 

Thomas,  eight  hundred  and  seven  dollars  and  sixty-one  cents, 

for  value  received,  with  interest  at  the  rate  of  ten  per  cent,  per 

annum,  from  due  until  paid.  Thomas  L.  Foutains." 

On  the  back  of  the  note  the  names  of  P.  and  J.  Powell  were 
indorsed  in  blank,  and  they  were  charged  in  the  declaration  as 
the  makers  of  the  note.  On  the  trial,  the  court  below  instructed 
the  jury  that  Thomas  L.  Fontaine  was  the  party  originally  liable 
on  the  note,  and  that  P.  and  J.  Powell  were  his  securitiea. 
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Theope  was  a  verdict  and  judgment  for  Thomas,  the  plaintiff  be- 
low, from  which  P.  and  J.  Powell  have  appealed  to  this  oonrt. 
The  question  is,  whether  P.  and  J.  Powell  are  to  be  regarded 
as  secnzities  to  the  note.  This  is  a  case  of  the  first  impression 
in  this  court,  and,  it  must  be  admitted,  is  not  without  its  diffi- 
culties. Cases  from  the  English  and  American  books  have  been 
dted,  which  show  that  an  indorsement  like  that  in  the  present 
case,  has  been  regarded  by  some  courts  as  evidence  of  an  under- 
taking of  one  character,  and  by  other  courts  as  evidence  of  an* 
other  and  a  different  undertaking.  All  admit  that  the  parly 
wM^ting  the  indorsement  is  bound  in  some  way,  or  in  some 
event;  but  a  contrariety  of  opinion  prevails  as  to  the  time  and 
manner  of  the  liability  attaching.  Should  the  indorser^s  liabil- 
ily  be  varied  from  that  intended  by  him  at  the  time  of  making 
the  indorsement,  he  must  attribute  the  consequences  to  his  own 
neglect,  as  it  was  in  his  power  to  define  his  undertaking  with 
precision.  What,  then,  is  the  nature  of  the  undertaking  of  a 
parly  who  indorses  a  note  in  blank,  payable  to  anothert 
The  position  of  the  name  on  the  instrument,  would  seem  to  sig- 
nify that  he  was  only  to  be  held  as  indorser;  but  if  that  waa 
the  intention,  he  should  have  been  the  payee  of  the  note,  as 
otherwise  he  could  not,  by  the  indorsement,  transfer  the  legal 
interest  in  the  note.  In  the  case  of  Moris  v.  Bird,^  11  Miass. 
440,  similar  to  the  present  one,  the  court  says,  it  was  plain  the 
defendant  intended  making  himself  liable  in  some  way.  Had 
the  note  been  made  payable  to  him,  negotiable  in  its  form,  the 
plaintiff  wotdd  have  been  restricted  to  such  an  engagement, 
written  over  the  signature,  as  would  conform  to  the  nature  of 
the  instrument.  In  such  case  the  4^endant  wotdd  have  been 
held  as  indorser,  and  in  no  other  form,  for  such  must  be  pre- 
sumed to  have  been  the  intent  of  the  parties  to  the  instrument. 
But  this  note  was  not  made  payable  to  the  defendant,  and,, 
therefore,  was  not  negotiable  by  his  indorsement.  What,  ihen^ 
was  the  effect  of  his  signature?  It  was  to  make  him  absolutely 
liable  to  pay  the  contents  of  the  note.  He  puts  his  name  upon 
a  note  payable  to  another,  knowing  he  cotdd  not  be  considered 
in  the  light  of  a  common  indorser  and  that  he  was  entitled  to 
none  of  the  privileges  of  that  character.  He  leaves  it  to  the 
holder  of  the  note  to  write  anything  over  his  name  which  might 
be  construed  not  to  be  inconsistent  with  the  nature  of  the 
transaction.  The  holder  chooses  to  consider  him  as  a  surety 
biTii^iTig  himself  originally  with  the  principal,  and  he  has  .a 

1.  Jfoict  y.  Bird;  S.  0.,  6  Am.  Deo.  179. 
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right  to  do  80.  If  lie  was  a  surety,  then  he  ZDay  be  saed  as 
original  promisor. 

We  have  taken  the  liberiy  to  transcribe  this  passage  from  the 
opinion  delivered  in  the  above  cause,'  as  embodying  our  own 
views,  and  as  containing  the  most  reasonable  interpretation  of 
the  intent  of  the  party  making  an  indorsement  similar  to  that 
in  the  case  now  under  consideration.  Many  other  cases  might 
be  dted  from  the  same  reports,  supporting  this  view  of  the  sub- 
ject: See  18  Johns.  17&.^ 

The  case  of  Sober  v.  Briggs,  8  Pick.  122  [19  Am.  Dec.  811], 
is  an  authority  to  show  that  where  the  contrary  does  not  appear, 
it  will  be  presumed  that  the  execution  of  the  note,  and  the  mak- 
ing the  indorsement,  were  contemporaneous  acts.  The  party 
making  the  indorsement  is  regarded  as  being  privy  to  the  con- 
sideiation;  and  it  will  be  presumed  that  it  was  taken  on  the 
fnith  of  the  indorsement,  and  he  will  not  be  heard  in  objecting 
to  the  want  of  consideration  for  his  indorsement.  This  we  hold 
is  the  light  in  which  a  blank  indorsement,  made  by  a  pariy  who 
is  not  the  payee  of  a  note,  is  to  be  regarded,  if  nothing  to  the 
eontraxy  appears.  The  real  contract  of  the  parties  may  be 
shown;  but  in  the  absence  of  idl  proof,  the  foregoing  are  the 
principles  by  which  we  think  courts  should  be  governed  in  de- 
termining ttie  liability  of  a  parly  who,  when  not  a  payee  or 
indorsee,  will  make  a  blank  indorsement  on  a  promissoxy  note: 
Carver  v.  Weaver y^.  5  Mass.  646. 

There  being  another  cause  before  the  court  involving  the  same 
question  on  a  note  negotiable,  we  are  of  opinion  that  the  doc- 
trine stated  above  is  applicable  as  well*to  notes  which  may  be 
negotiable  like  inland  bills  of  exchange,  as  to  notes  which  are 
not  negotiable. 

Judgment  affirmed. 

IimoBsncBNT  B7  0ns  hot  Patkb,  EmoT  OF:  See  FUsshugh  v.  Zo«0,  S 
Am.  Deo.  568;  Jliaks  y.  Bml,  6  Id.  179;  Chtdmen  y.  McMwrdo^  7  Id.  684; 
WyUe  V.  LewUy  18  Id.  108;  PerHns  v.  GaiUa,  29  Id.  282,  and  note;  JTimftro 
y.  LyOe,  31  Id.  685;  Brigid  v.  Carpenter,  34  Id.  432;  MarUn  v.  Boyd,  35  Id. 
601.  The  principal  case  hae  been  cited  in  support  of  the  podtion  that  a 
party  writing  hia  name  on  the  back  of  a  note,  prior  to  its  being  pat  into  clr- 
oolataon,  will  be  deemed  an  original  promisor,  in  Stagg  y.  Linnei{fel»erf  69  Mo. 
342;  and  to  the  effect  that  such  parties  are  prima  jfaeie  liable  as  makers,  ii 
Okt^ee  y.  Jl£.  0.  <fr  N.  FT.  B.  B,  Co.,  64  Id.  195. 
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MoGowEN  V.  West, 

.  [7  HxsaouBi,  689.] 

Bbbobs  m  Fayob  or  a  Pabtt  can  not  be  taken  advantage  of  by  him. 
iMBTBDiCEirr  Worded  "Due  J.  W.,  Foub  Hundred  Dollars,'*  and  signed 

by  maker,  is  a  promissory  note,  though  there  are  no  words  of  promise  m 

it,  and  a  petition  in  debt  will  lie  npon  it.* 
Note  whose  Consxdsratiok  is  a  Parol  Oontraot  to  Contst  Lands,  is 

valid,  and  the  payee  can  recover  on  the  same,  unless  the  maker  aver* 

and  proves  that  the  payee  is  in  fanlt. 

Ebbob  to  the  Monroe  oirciiit  court.    The  opinion  states  the 


By  Court,  Soott,  J.  West  sued  McGowen  by  petition  in  debt» 
on  an  instroment  of  which  the  following  is  a  copy: 

**  Due  John  W.  West,  four  hundred  dollars,  to  bear  ten  per 
cent,  interest  from  the  twenty-fifth  day  of  December,  1839,  till 
paid,  this  fourth  day  of  April,  1840.  DAvm  MoGowsv.** 

The  defendant  pleaded  that  the  consideration  of  the  note  was 
the  price  of  a  tract  of  land  agreed  to  be  conveyed  to  him  by  the 
plaintiff,  and  that  the  agreement  was  by  parol:  a  demurrer  was 
filed  to  this  plea,  and  the  demurrer  sustained.  The  plaintiff 
had  judgment,  and  McGowen  has  brought  this  writ  of  error. 

It  is  assigned  for  error,  that  the  judgment  was  for  a  less  sum 
than  the  plaintiff  was  entitled  to,  the  interest  allowed  being  less 
than  was  due  at  the  rendition  of  the  judgment.  This  was  an 
error  in  favor  of  the  defendant,  and  he  can  not  take  advantage 
of  it:  WUliams  v.  Ouyre,  2  Saund.  476  (8). 

It  is  next  objected,  that  the  instrument  sued  on  is  not  a  note 
within  the  statute  authorizing  a  suit  by  petition  in  debt.  It  is 
said  there  are  no  words  of  promise  on  it:  it  is  a  mere  acknowl- 
edgment. The  statute  authorizing  a  suit  by  petition  in  debt, 
allows  it  on  all  bonds  or  notes  for  the  direct  payment  of  money 
or  property.  Many  instances  might  be  shown  in  which  it  has 
been  held,  that  the  instrument  set  out  in  the  petition  is  a  good 
promissory  note:  Bussell  v.  Whipple,  2  Cow.  536. 

The  judgment  of  the  court  in  sustaining  the  demurrer  to  the 
defendant's  plea,  is  also  assigned  for  error.  It  is  contended 
that  the  obligation  of  the  contract  should  be  reciprocal:  that,  as 
by  the  statute  of  frauds  the  plaintiff  was  not  bound  to  perform 
his  agreement,  so  the  defendant  should  not  be  held  to  the  per- 
formance of  his  ondertaking.  The  statute  of  frauds  does  not 
make  void  parol  agreements  for  the  sale  of  lands:  it  only  de< 
daxee  that  no  action  shall  be  brought  on  such  contracts. 
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Tho  person  mating  a  parol  contract  to  convey  lands,  may  or 
may  not  insist  on  the  protection  of  the  statute  of  frauds.  If  ha 
"wIL  confess  the  agreement,  and  not  insist  on  the  statute,  its 
performance  will  be  enforced  against  him.  Such  cases  are  n«t 
within  the  mischief  of  the  statute.  The  observationB  of  Lord 
Bedesdale,  in  the  case  of  Lourenaon  y.  BuUeVy^  1  Sch.  &,  Lef .  18, 
who  thought  that  the  contract  ought  to  be  mutual  to  be  bind- 
ing, and  if  one  party  could  not  enforce  it  the  other  might,  were 
not  sustained  by  authority;  nor  has  the  weight  of  his  name  been 
sufficient  to  prevent  the  opinion  delivered  in  that  case  from 
being  overthrown.  The  courts  of  law  and  chancery  in  England, 
both  before  and  since  the  decree  in  that  case,  have  held  that  it 
was  sufficient,  if  the  contract  of  sale  was  signed  by  the  pariy  to 
be  charged:  Egerton  v.  MdJIhewB^  6  East,  307;  AUen  v.  Bennett 
8  Taunt.  169;  SeUm  v.  Slade^  7  Yes.  265;  Ibwle  v.  Freeman^  9 
Id.  851;  Westem  v.  BuaseU,  3  Yes.  &  Beames,  187;  Olaaon  v. 
Bailey,  14  Johns.  487. 

If  upon  the  sale  of  land  by  parol  contract  the  purchase  money 
is  paid,  the  vendee  can  not  recover  it  back,  if  the  vendor  is  will- 
ing to  convey  the  land,  and  has  done  nothing  which  would  give 
the  vendee  a  right  to  rescind  the  contract:  Ihwdle  v.  Camp,  12. 
Johns.  450;  Ketchum  v.  BverUan,  18  Id.  368  [7  Am.  Dec.  384];. 
Oray  v.  Gray,  2  J.  J.  Marsh.  21.    We  can  see  no  difference  in^ 
principle  between  this  case  and  those  where  the  money  has  beexb 
actually  paid. 

The  agreement  to  convey  is  not  void:  it  may  be  relied  on  for 
some  ptuposes:  8  Mon.  170;  5  littell,  98.'  It  was  remarked  by 
the  judge  who  delivered  the  opinion  of  the  court,  in  the  case  of 
Barnes  et  al.  v.  Wise,  8  Mon.  170,  that  it  had  been  held,  that  a 
defendant  sued  on  a  note  given  in  consideration  of  a  parol  agree- 
ment to  convey  lands,  may  avail  himself  of  the  statute  as  a  de- 
fense, on  the  ground  that  a  contract,  on  which  no  action  will 
lie  is  not  a  valid  consideration  for  another  contract,  in  cases 
where  mutual  promises  form  the  consideration  of  the  agreement. 
This  observation  was  made  in  a  suit  in  chancery,  and  the  opin- 
ion of  the  court  in  the  cause  in  which  it  was  delivered,  shows 
that  the  plaintiff  must  be  in  fault  before  the  party  giving  a 
promissory  note  can  rescind  the  contract.  In  tiie  case  before 
the  court  the  plea  of  the  defendant  does  not  set  forth  any  cir- 
cnmstance  from  which  it  can  be  inferred  the  plaintiff  is  in  fault; 
and  in  our  opinion  it  is  necessary  to  aver  and  prove  the  same 
facts,  in  order  to  avoid  the  note  that  the  parly  would  have  to 

1.  XowrtMon  t.  BuXUr.  a.  MeOam^itt  t.  McOmmpMl. 
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ptCffB,  had  he  faronght  an  action  to  reooTor  the  mon^,  if  it  had 
been  paid. 
Judgment  affixmed. 

Bbbobs  nr  Favob  or  a  Pabtt  ol^eotlog  to  ft  Jndgmant  or  deone  an  doI 
■oiBoiait  groond  for  revision:  Or{IUh  ▼.  D^pew^  IS  Am.  Deo.  141|  Brewm  t. 
CaUkoeO,  Id.  600;  Armttttrmg  ▼.  Prtwiti^  82  Id.  838. 

FoBK  OF  KaoonABU  IireiBi7MiirT8»  What  NiaBUAar:  See  Qerwrd  t. 
Z^aM«0^IAiiuI)e(k286;  iToloMiy.JSiii^SN^  WacXUifr.Sergeaaa, 

14  Id.  4ie.  and  note;  JOmMIt.  HwMtigkm,  25  Id.  080;  FnmmmY.  Murtk. 


OASES 

nr  TBS 

SUPREME  COURT  OF  JUDICATURE 

or 
NEW  HAMPSHIBB. 


MoBSE  V.  Gbeen. 

[18  Nxw  HAKnHnuE,  aa.J 

Wbkbs  Qms  Makbb  Sionb  Kaxb  or  Othkb  Maxsb  at  tha  ktter^  feqnwlb 
to  a  joint  and  aeveral  promiasozy  note,  the  maker  thna  signing  ie  a  oom- 
potent  witness  to  prove  the  signature  of  the  other  in  a  soit  against  the 
latter  by  the  holder. 

Faor  or  AoxNcnr  Nbed  not  Appkab  tbom  Siovatvbb,  where  one  pertj 
signs  a  note  as  agent  for  another. 

Pabxnsb  is  Competsnt  Witness  afteb  DissoLunoir,  Whut. — ^Wbsre^  on 
dissolution  of  firm,  a  debtor  gives  each  partoer  a  note  for  his  share  of 
the  indebtedness,  one  partner  is  a  competent  witness  for  the  other  in  a 
suit  by  the  latter  on  his  note. 

AsflUKPsrr  on  a  joint  and  seveial  promissoxy  note  made  I17 
defendant  and  one  Tracy.  To  prove  defendant's  signature, 
plaintiff  introduced  Tracy,  who  testified  that  he  signed  defend- 
ant's name  to  the  note  at  the  latter's  request,  he  being  unwell; 
and  that  the  note  was  given  for  his  (witness')  benefit.  The  de- 
fendant objected  to  this  testimony,  the  objection  being  overruled; 
and  also  contended  that  as  the  agency  of  the  witness  did  not 
appear  from  the  signature,  it  was  incompetent  to  prove  that  it 
was  signed  by  an  agent,  it  being  necessaiy  that  the  agency  ap- 
pear on  the  face  of  the  note;  this  objection  was  also  overruled. 
From  Tracy's  testimony  it  appeared  that  he  was  indebted  to  the 
firm  of  Morse  &  Lynde,  and  when  they  dissolved  he  gave  a  note 
to  each  of  the  partners  for  one  half  the  indebtedness,  Lynde'a 
note  being  similar  to  the  note  in  suit.  Plaintiff  called  Lynde, 
tmi  defendant  objected  to  his  testimony,  on  the  groimd  of  inter* 
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est,  and  to  pzove  the  objection  called  a  ipritness  who  testified 
that  Lynde,  having  commenced  suit  on  the  other  note,  had  put 
his  case  over  till  the  determination  of  this  suit,  thinlring  that 
both  suits  would  result  the  same.  The  court  ruled  Ljnde  to  be 
competent,  and  he  testified  that  on  the  dissolution  Tracy  brought 
both  the  notes,  signed  by  himself  and  the  defendant;  that  he 
went  to  defendant  and  asked  him  if  he  was  the  man  who  signed 
the  notes  with  Tracy,  and  defendant  replied  that  he  was.  On 
the  evidence  verdict  was  taken  for  plaintiff  by  consent,  upon 
which  judgment  is  to  be  rendered,  or  verdict  is  to  be  set  aside 
and  a  new  trial  granted,  according  to  the  opinion  of  the  court. 

Harvey  Ohaae  and  Hafndermm^  for  the  plaintiff. 

DreeTtum^  covdra. 

By  Court,  Gnxmsisr,  J.  The  note  purports  to  be  signed  by 
Qxeen  and  Tracy;  and  the  first  question  that  presents  itself  is, 
whether  Tracy  be  a  competent  witness  to  prove  that  he  signed 
Green's  name  to  the  note  by  his  direction  and  assent. 

The  only  objections  to  the  testimony  of  a  party  to  a  negotiable 
note  are,  that  he  is  interested  in  the  result  of  the  suit  or  incom- 
petent from  infamy:  HaineB  v.  DenneU^  11  N.  H.  180.  It  is  evi- 
dent that  Tracy  was  called  to  sustain,  and  not  to  impeach  the 
note,  and  therefore  the  only  objection  that  could  have  been 
urged  against  his  competency,  in  any  state  of  the  law,  as  a  party 
to  a  negotiable  note,  could  not  exist.  His  testimony  was  also 
against  his  interest;  for  if  the  plaintiff  should  recover,  Tracy 
would  be  bound  to  pay  to  the  defendant  whatever  sum  the  lat- 
ter should  pay  the  pkdntiff,  as  the  defendant  was  only  a  smiety 
for  Tracy:  Torh  v.  BhU^  6  Mau.  &  Sel.  71.  Where  there  were 
three  obligors,  and  the  action  was  brought  against  one  of  them 
only,  the  other  obligor  was  allowed  to  be  a  witness  to  prove 
the  execution  of  the  bond  by  the  defendant,  after  a  case  had 
been  made  of  it  at  nisi  prius,  and  a  conference  had  with  Tracy 
and  Dormer,  JJ. :  Lockart  v.  Oraham,  1  Stra.  35.  In  a  several 
action  on  a  note  by  the  payee  against  the  surety,  the  princi- 
pal is  a  competent  witness  for  the  defendant,  as  his  interest  is 
exactly  balanced:  Freeman's  Bank  v.  BoUinSy  1  Shepley,  205. 
We  are,  therefore,  of  opinion  that  Tracy  was  properly  admitted, 
as  he  wus  the  principal,  and  bound  to  pay  the  whole  debt  at  all 
events,  and  was  not  interested  to  increase  the  number  of  the 
parties  liable,  and  diminish  the  amount  of  his  liability  in  pro- 
portion as  that  ^timber  was  increased.  Tracy  was  not  admis- 
sible, within  the  exception  which  authorizes  the  admission  of 
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agents,  alihotiglx  fhey  may  have  an  interest,  as  that  exception 
does  not  apply  to  a  person  employed  as  an  agent  in  a  single 
transaction:  Williams  v.  LUtle,  12  N.  H.  33;  but  on  the  ground 
that  he  had  no  interest  in  ihe  result  of  the  suit.  It  is  not  neces- 
sary to  inquire  how  far  he  may  be  liable  to  the  defendant  for  the 
costs  of  this  suit:  Blake  v.  Ladd,  10  Id.  193;  as  he  has  testified 
against  his  own  interest  in  any  event,  and  the  defendant  can  not 
object  that  his  testimony  tends  to  make  him  liable  for  such  costs 
as  the  defendant  may  be  compelled  to  pay  to  the  plaintiff.  An- 
other question  raised  by  the  case  is,  whether  the  fact  that  the 
name  of  the  defendant  was  not  signed  by  himself  personally, 
but  by  an  agent,  should  appear  on  the  note. 

No  reason  occurs  to  us  why  the  agency  should  thus  appear. 
If  a  party  assent  or  direct  that  another  should  subscribe  his 
name  to  a  simple  contract,  he  will  become  a  pariy  to  it,  and  will 
be  bound  by  it.  The  contract  will  not  be  contradicted  nor 
varied,  although  parol  evidence  be  admitted  to  prove  that  the 
name  was  written  by  an  agent;  for  the  contract  will  still  be  the 
contract  of  the  principal,  and  proof  of  the  particular  manner  in 
which  his  assent  was  signified  will  neither  limit  nor  enlarge  its 
terms.  This  point  has  been  adjudged  in  the  Mechanic^  Bank  of 
Alexandria  v.  Bank  of  Columbia,  5  Wheat.  326.  The  question  in 
that  case  was,  whether  a  check  drawn  by  William  Paton,  who 
was  cashier  of  the  Mechanics'  Bank,  was  drawn  by  him  in  his 
official  capacity,  thus  loaking  the  bank  liable,  or  in  his  individ- 
ual capacity.  Parol  evidence  was  admitted  to  prove  that  it  was 
an  official  act.  Mr.  Justice  Johnson  there  says,  that  "it  is  by 
no  means  true,  as  was  contended  in  argument,  that  the  acts  of 
agents  derive  their  validity  from  professing  on  the  face  of  them 
to  have  been  done  in  the  exercise  of  their  agency.  In  the  more 
solemn  exercise  of  derivative  powers,  as  applied  to  the  execution 
of  instruments  known  to  the  common  law,  rules  of  form  have 
been  prescribed.  But  in  the  diversified  exercise  of  the  powers  of 
a  general  agent,  the  liability  of  the  principal  depends  upon  the 
facts,  first,  that  the  act  was  done  in  the  exercise  of  the  power; 
and  secondly,  that  it  was  within  the  limits  of  the  powers  del- 
egated.'' We  are  of  opinion  that  this  objection  must  be  over- 
ruled. 

A  further  question  in  thef  case  is,  whether  Lynde  were  a  com- 
petent witness.  He  was  competent,  unless  he  were  interested  in  the 
result  of  the  suit;  and  he  was  not  interested,  if  his  share  in  the  debt 
due  the  firm  of  Morse  &  Lynde  were  severed,  so  that  he  held  it  sep- 
arate from  the  interest  of  his  former  partner,  and  if  Morse's  in« 
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terest  were  in  like  manner  distinct.  This  species  of  partnership 
property  was,  in  its  nature,  separable;  and  when  severed  it 
woold  cease  to  be  the  property  of  the  firm,  but  each  would  hold 
his  share  independent  of  the  other.  Tracy's  testimony  is,  that 
the  sum  due  upon  account  to  the  firm  was,  by  their  request,  di- 
vided into  two  parts,  in  payment  of  one  of  which  he  gave  a 
note  to  Morse,  and  of  the  other  to  Lynde.  If  a  debt  due  to 
several  jointly  can  ever  become  the  separate  property  of  one  or 
more  of  them,  it  would  seem  that  a  transaction  like  this  would 
sever  the  joint  interest;  and  it  is  difficult  to  see  what  interest 
either  of  tiie  partners  could  retain  in  that  portion  of  the  debt 
assigned  to  the  other.  In  the  case  of  Smith  v.  Allen,  18  Johns. 
246,  it  was  held  that  where  two  are  jointly  concerned  in  a  con- 
tract of  sale,  their  interests  may  be  severed  by  a  parol  agreement 
on  good  consideration;  and  one  of  them,  after  this  dissolu- 
tion of  their  joint  ownership,  is  a  competent  witness  for  the 
other,  in  a  matter  growing  out  of  the  contract — the  witness 
having  released  all  his  interest  in  the  contract.  In  the  case  be- 
fore us,  the  notes  were  given  in  payment  of  the  accoimt,  and 
the  acceptance  by  each,  of  the  note  payable  to  himself,  apx>ear8 
to  have  been  a  part  of  the  adjustment  of  their  partnership  af- 
fairs. The  case  of  AiisHn  v.  Waishy  2  Mass<  401,  is  in  point 
upon  this  matter.  There  A.  and  B.  jointly  shipped  goods  and 
consigned  them  to  the  master,  for  sale  and  return,  A.  only  being 
known  to  the  master  in  the  transaction.  After  the  ship  had 
sailed,  A.  and  B.  agreed  to  sever  their  interest,  and  A.  gave  B. 
a  written  order  on  the  master,  to  accoimt  to  B.  for  one  half  the 
proceeds.  In  a  suit  by  B.  to  recover  this  half  of  the  proceeds, 
it  was  held  that  A.  was  a  competent  witness  for  the  plaintiff. 

It  is  also  to  be  remarked,  that  the  declarations  of  Lynde  do  not 
tend  to  show  that  he  had  any  interest  in  the  note  payable  to  Morse, 
or  in  the  result  of  the  suit.  He  imdoubtedly  felt  a  desire  that 
Morse  should  recover,  for  the  reason,  he  stated,  that  one  case 
would  follow  the  fate  of  the  other;  but  he  merely  expressed  the 
opinion  that  he  could  be  a  witness  for  Morse,  which  is  the  same 
conclusion  at  which  the  court  have  arrived. 

We  are  of  opinion  that  this  objection,  also,  must  be  over- 
ruled, and  that  there  should  be 

Judgment  on  the  verdict. 
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Band's  Adm'b  v.  Redingtok. 

[IS  Skw  Hamvcbibb,  T3.] 

iQurnr  mat  Intebfkbb  to  Sit  Asidb  Awabds  In  caiM  of  fnad,  aoMmt, 

or  mistake. 
AwAXD  WILL  n  Sit  Abidi  when  it  was  for  a  larger  som  than  waa  olafaiMxl, 

and  in  favor  of  one  of  the  parties  who  was  indebted  to  the  arUtraton, 

and  who  pledged  it  to  the  arbitrators  for  their  claims  as  soon  as  it  was 

made. 

Bill  in  equity  to  set  aside  an  award.  The  bill  idleged  that 
one  Eaton,  being  possessed  of  a  certificate  entitling  him  to  a 
pension,  deposited  it  with  Band  nnder  an  agreement  by  which 
the  latter  was  to  draw  the  first  installment,  in  consideration  of 
which  he  advanced  goods  to  Eaton.  A  similar  arrangement  was 
made  with  regard  to  the  next  installment.  Before  the  next  pay- 
day Band  advanced  goods  to  a  greater  value  than  the  install- 
ment to  Eaton,  who,  however,  refused  to  execute  the  papers,  by 
means  of  which  Band  was  enabled  to  collect  the  installment, 
and  also  demanded  the  certificate.  Band  declined  giving  up 
the  certificate,  unless  Eaton  advanced  twenty  dollars  further  in 
cash,  and  this  Eaton  would  not  do.  Band  then  brought  suit 
against  Eaton  and  recovered  judgment,  which  is  wholly  unsatis- 
fied. Subsequently  Eaton  filed  a  bill  in  chancery,  idleging  that 
Band  fraudulently  kept  his  certificate,  and  had  obtained  money 
thereon.  Band  having  died,  his  administrator  agreed  to  submit 
the  suit  of  Eaton  and  Band,  and  all  other  matters  and  things 
connected  therewith,  to  arbitration.  Eaton's  claim  included, 
among  other  things,  a  large  sum  for  damages  for  the  detention 
of  the  certificate;  also  a  charge  for  the  first  installment  drawn 
and  interest  thereon;  this  claim  was  withdrawn,  but  the  allow- 
ance for  interest  thereon  i)ermitted  to  remain.  The  arbitrators 
also  did  not  notice  Band's  judgment  against  Eaton,  no  allow- 
ance being  made  for  it  in  the  award.  The  arbitrators  finally 
awarded  that  Band  should  retom  the  certificate  and  pay  Eaton  a 
sum  that  exceeded  by  a  hundred  dollars  the  amount  he  claimed. 
Eaton  brought  suit  on  the  awards  and  this  bill  was  filed  to  set 
it  aside  on  the  ground  of  the  partiality  of  the  arbitrators. 
From  the  evidence  it  appeared  that  Eaton  was  insolvent  at  the 
time;  that  he  was  indebted  to  the  arbitrators;  that  the  day  follow- 
ing the  award  he  assigned  it  to  Bedington,  one  of  the  arbitra- 
tors, in  trust  for  the  payment  of  Band's  debt  and  the  debts  due 
the  arbitrators.  There  was  evidence  showing  that  one  or  more 
of  the  arbitrators  had  expressed  opinions  concerning  the  case 
before  the  hearing. 
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Livermore  and  BeU^  for  the  plaintiff. 
BeUowa,  contra. 

By  Court,  Upham,  J.  In  all  cases  of  fraud,  mistake,  or  acci- 
dent, courts  of  equity  may,  in  yirtue  of  their  general  jurisdic- 
tion, interfere  to  set  aside  awards:  2  Story's  Eq.  675. 

This  power  is  sometimes  exercised  by  courts  of  common  law, 
in  cases  of  corruption  and  gross  partiality  of  the  arbitrators, 
where  the  submission  is  by  rule  of  court:  Barlow  v.  Ibddf  8 
Johns.  367;  Cranston  y.  Kelly, ^  9  Id.  212;  MbKinney  y.  Newcomb, 
6  Cow.  425;  and  in  Massachusetts,  corruption  or  gross  mistake 
of  arbitrators  may  be  shown  in  defense  against  an  action  on  an 
award:  Brown  y.  BeUows,  4  Pick.  192;  Bean  y.  Famanif  6  Id.  269. 

In  courts  of  law,  excessiye  damage  is  also  a  good  ground  to 
set  aside  a  yerdict,  where,  from  its  exorbitancy,  the  court  may 
reasonably  presume  that  the  juzy  in  assessing  the  damage  did 
not  exercise  a  sound  discretion,  but  were  influenced  by  passion, 
partialily,  prejudice,  or  corruption:  Coffin  y.  Coffin,  4  Mass.  41 
[8  Am.  Dec.  189];  CommonweaUh  y.  Justices  of  Norfolk^  5  Id. 
485;  Sampson  y.  Smith,  16  Id.  866;  Sargeanfs  Case,  5  Cow.  106. 
And  the  same  ground  which  will  induce  a  court  to  aside  a  yer- 
dict of  a  juzy,  and  grant  a  new  trial,  will  induce  them  to  yacate 
an  award:  WUliams  y.  Craig,  1  Dall.  816;  Bassetts  Case,  2  Cow. 
468;  Hurst  y.  Hurst,  1  Wash.  C.  C.  66.  Excessiye  damage  is 
oondusiye  either  of  fraud  or  mistake;  but  the  damages  must 
be  so  exorbitant  as  to  be  accounted  for  in  no  other  manner: 
CorOandt  y.  UhderhiU,*  17  Johns.  405. 

In  this  case  we  do  not  hold  that  the  award  is  so  exoessiye  as, 
of  itself,  necessarily  to  show  mistake  or  corruption.  It  is,  how- 
eyer,  an  award  of  such  an  extraordinary  character  as  requires  us 
to  scrutinize  closely  the  proceedings  of  the  arbitrators,  and  the 
relation  in  which  they  stand  to  the  parties. 

The  matter  submitted  to  the  arbitrators  was  a  claim  of  dam- 
age for  the  detention  of  a  pension  certificate,  which  had  been 
pledged  with  Band  as  security  for  cash  and  goods  adyanced  upon 
it,  amounting  to  one  hundred  and  six  dollars.  Eaton  demanded 
the  certificate  without  proffering  payment  of  any  part  of  the 
debt;  and  Band  refused  to  deliyer  it  without  payment  of  at 
least  twenty  dollars. 

The  refusal  to  deliyer  the  certificate  can  not  be  sustained  in 
point  of  law;  but  it  was  no  more  unjustifiable,  as  regards  equity 
betwixt  the  parties,  than  the  refusal  of  Eaton  to  pay  the  small 

1.  OrmuUm  y,  Kmnjf.  3.  Van  Cortttmdt  t.  <7fMi<rMII. 
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amotint  asked  towards  Rand's  claim.  The  wrong  began  with 
Eaton,  and  it  was  owing  to  his  persisting  in  this  wrong  that  he 
incurred  the  expense  of  which  he  complained.  From  this  ex- 
pense he  should,  in  justice,  on  an  adjustment  betwixt  the  par- 
ties, deduct  Rand's  claim,  and  a  reasonable  allowance  for  his 
gross  breach  of  faith  in  refusing  payment  of  any  portion  of  the 
amount  against  him,  at  the  time  the  certificate  was  demanded. 

Such  was  the  state  of  the  controyersy  betwixt  the  parties,  and 
the  course  we  should  expect  the  arbitrators  to  take  in  relation  to 
it;  but  the  proceedings  show  an  entirely  different  view  of  the 
subject.  Eaton,  on  the  hearing  before  them,  submitted  a  large 
claim,  in  roimd  numbers,  for  damage.  There  is  no  reason  to 
doubt  that  he  asked  all  he  had  any  just  ground  to  recover;  but 
the  board  of  arbitrators,  as  is  apparent  from  the  specification  of 
Eaton's  claim,  as  filed  by  him,  allowed  him  one  hundred  dollars 
more  than  he  asked.  This  alone  has  been  deemed  sufficient  to 
vacate  an  award.  In  Bigga  v.  Funk,  5  Watts,  478,  it  is  held 
that  a  judgment  on  an  award  that  exceeds  the  party's  claim,  as 
set  out  in  his  statement,  is  erroneous,  and  will  be  reversed  unless 
the  excess  be  remitted. 

The  arbitrators  not  only  made  this  allowance,  but  in  their 
haste  to  make  up  their  award,  they  also  allowed  the  interest  on  a 
charge  for  money,  the  principal  of  which  they  rejected  as  having 
never  been  received  by  Rand.  Still  further  they  took  no  notice 
whatever  of  Rand's  claim.  This  claim  was  unquestionably  sub- 
mitted to  the  action  of  the  board,  because  **  ihe  suit  relative  to 
the  detention  of  the  certificate,  and  all  other  matters  and  things 
oonnected  therewith,"  were  referred  to  their  determination;  and 
on  the  hearing,  evidence  was  offered,  without  objection,  to  sus- 
tain it,  but  an  award  was  made  to  the  defendant  of  four  himdred 
and  thirty-four  dollars  and  fourteen  cents  damage,  and  costs, 
without  any  mention  of  this  claim. 

It  was  clearly  the  duty  of  the  arbitrators  to  find  the  balance 
only  on  the  claims  of  the  parties.  If  they  did  this.  Rand's 
claim  was  canceled,  and  an  award  was  thus  in  fact  rendered  for 
the  sum  of  five  hundred  and  fifty-nine  dollars  and  forty-six  cents; 
an  amount  more  than  two  hundred  dollars  larger  than  Eaton 
asked  to  be  allowed  him.  The  arbitrators  either  intended 
to  do  this,  or  they  were  guilly  of  gross  neglect,  in  so  forming 
their  award  as  to  subject  the  plaintiff  to  the  hazard  of  afull  pay- 
ment to  Eaton,  or  to  abide  the  contingency  of  a  defense  by  set- 
off of  his  claim,  which  they  themselves  should  have  adjusted, 
and  thus  terminated  the  controversy  betwixt  the  parties. 
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There  is  no  accounting  for  such  an  award,  except  on  the 
ground  of  corrupt  intention  on  the  part  of  the  arbitrators,  or 
gross  carelessness  or  indifiference  to  the  rights  of  the  plaintiff. 
The  fact  that  Eaton  was  indebted  to  the  arbitrators  and  their 
friends^  and  that  the  award,  when  rendered,  was  immediately 
pledged  for  the  payment  of  their  claims,  strongly  fortifies  us  in 
this  conviction.  The  arbitrators  say  they  were  not  present  at 
the  time  this  arrangement  was  made,  and  did  not  participate  in 
it;  but  there  is  reason  to  belieTe  that  such  a  result  was  expected 
by  them,  and  that  ihe  award  would  be  at  once  appropriated  for 
the  benefit  of  the  creditors  named. 

The  award  is  exorbitant,  if  not  excessive.  There  was  an  inter- 
est on  the  part  of  the  arbitrators  to  make  it  so— it  was  for  an 
amount  greater  than  the  party  claimed — ^was  rendered  without 
the  proper  protection  to  tUe  claims  of  ihe  opposite  party,  and 
was  immediately  applied  in  part  to  the  benefit  of  the  arbitrators. 
We  are  satisfied,  from  the  evidence  on  these  points,  that  the 
arbitrators  were  not  actuated  by  the  proper  spirit  to  determine 
the  rights  of  these  parties,  and  that  their  award  was  influenced 
I7  such  partialily ,  prejudice,  and  interest,  or  such  culpable  care- 
lessness, as  to  avoid  their  proceedings.  We  shall,  therefore, 
direct  an  injunction  to  be  served  on  the  defendant  against  enf  oro- 
ing  the  award. 

Award  mat  bk  Impbachbd  bt  Evibbngb  of  Pabtiautt,  oorraption,  or 
miBoondact  on  the  part  of  the  arhitraton:  Pletuants  y.  Rosa^  1  Am.  Deo.  449; 
Attsm  V.  BoUm,  2  Id.  660;  Joeelfp^  v.  Damul,  14  Id.  753;  8mUk  ▼.  CMer,  25 
Id.  580;  Bumpau  v.  WM,  29  Id.  274;  seealao  Ebnemhr/  ▼.  Harrii,  85  Id. 

587. 


Grafton  Bank  v.  Moobe. 

[IS  Kbw  Hampsbibb,  99.] 
D1OLABATIOH8  OF   OnB    PaBTNEB  abb    AbMISSIBLB  OlOiT  TO  G&ABOB  KDC- 

BBLT,  and  are  incompetent  to  prove  that  any  other  person  ia  a  member  ol 
the  firm. 

DlOLABATION  B7  PaBTNEB  NOT  SUTFICIBNT  AS  EviDBNCE,  WhBN. — I>eclar> 

ation  by  defendant  to  plaintiff,  in  relation  to  a  transaction  of  the  com- 
pany, that  he  knew  nothing  of  it,  as  Little  (one  of  the  company)  had 
transacted  the  business,  is  not  sufficient  as  evidence  of  the  partnership. 
Gbnebal  Bbputation  is  not  Admissiblb  to  Pbovb  Pabtnbbship. 

Assumpsit  upon  a  bill  of  exchange  drawn  upon  Ellis,  little  & 
Co.,  and  accepted  by  them.  Moore  was  the  only  party  served, 
and  the  question  was  whether  he  was  a  member  of  that  firm. 
The  evidence  showed  that  Little  had  told  the  cashier  of  a  bank 
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that  disoounted  the  draft  that  Moore  was  a  member  of  the  firm; 
plaintiff  also  offered  evidence  that  Moore  was  generally  reputed 
to  be  a  member  of  the  company.  Certain  declarations  of  Moore 
were  also  introduced,  but  these  appear  sufficiently  from  the 
opinion.  By  consent  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject  to  the  opinion  of  the  court. 

Joseph  BeU,  for  the  plaintiff. 

Avnsworihy  contra. 

By  Court,  Gilghbibt,  J.  In  an  action  against  several  persons, 
whom  it  is  attempted  to  charge  as  partners,  the  decisions  of 
the  courts  are  nearly  uniform,  although,  perhaps,  one  or  two 
authorities  may  be  found  to  the  contrary,  that  upon  the  question, 
whether  a  partnership  exist,  the  declarations  of  one  partner  are 
admissible  only  to  charge  himself,  and  are  incompetent  to  prove 
that  any  other  person  is  a  member  of  the  firm.  In  such  cases 
the  questidn  is,  whether  the  defendants  be  jointly  liable  ?  Each 
one  may  admit  his  own  liability,  as  far  as  he  may  choose;  but 
when  the  attempt  is  made  to  charge  third  persons  vnth  a  debt, 
upon  his  mere  declaration,  the  evidence  is  merely  hearsay,  and 
does  not  come  within  any  of  the  exceptions  which  permit  the 
introduction  of  such  proof.  Some  of  the  cases  in  which  this 
principle  is  asserted,  either  directly  or  incidentally,  are,  in  New 
York,  Whitney  v.  Ferris,  10  Johns.  66;  Sweetiang  v.  Turner^  10 
Id.  216;  WhUney  v.  Sterling,  14  Id.  216;  Harris  v.  WUscm,  7 
Wend.  67;  in  Massachusetts,  TuMe  v.  Cooper,  6  Pick.  414; 
BMnns  v.  WHlard,  6  Id.  464;  in  Maine,  Jennings  v.  Estes,  4 
Shepley,  323;  by  Mr.  Justice  Stoxy,  Van  Beimsdyk  v.  Kane,  1 
Gall.  €^;  and  in  England,  Sangster  v.  Mauaredo,  1  Stark.  161; 
Wood  V.  Braddiok,  1  Taunt.  104;  and  Dolman  v.  Orchard,  2  Car. 
&  P.  104.  The  point  that  such  evidence  is  incompetent,  is, 
therefore,  now  too  well  settled  to  admit  of  inquiry. 

Evidence  is  also  offered  to  prove  that  Moore  is  a  partner,  by 
his  admissions.  The  agent  of  a  factory  at  Gilmanton  desired 
to  know  whether  the  firm  of  Ellis,  Little  &  Co.  were  responsible. 
But  his  object  was  not  to  know  who  constituted  the  partner- 
ship. He  called  on  Moore,  who  told  him  that  Little  had  done 
the  business  of  the  company,  and  that  he  knew  nothing  about 
it.  Is  this  declaration  competent  to  be  submitted  to  the  jury, 
as  tending  to  prove  that  Moore  admitted  himself  to  be  a  mem« 
ber  of  the  firm  ?  If  the  agent  had  asserted,  in  Moore's  presence, 
that  he  was  a  member  of  the  firm;  or  if  Moore  must  have  imder- 
atood,  from  the  manner  in  which  the  inquiries  were  made,  thai 
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the  agent  was  addressing  him  as  a  partner,  his  omission  to  deny 
liis  liability  might  be  competent  evidence  that  he  was  liable. 
But  the  case  does  not  state  what  was  said  to  Moore,  or  the  manner 
in  which  it  was  said;  all  we  know  is,  that  in  answer  to  some- 
thing said  by  the  agent,  Moore  said  that  Little  had  done  the 
business  of  the  firm,  and  that  he,  Moore,  knew  nothing  about  it. 
The  agent  might  have  addressed  him  as.  an  indifferent  person; 
as  one  who  had  access  to  no  better  sources  of  information  than 
those  common  to  all.  This  is  not  improbable;  or  at  least  there 
is  nothing  in  the  answer  of  Moore  which  might  not,  probably, 
have  been  said  by  any  person  in  the  vicinily  who  knew  that 
there  was  such  a  firm.  It  implies  no  particular  knowledge  of 
the  afiEairs  of  the  partnership.  His  remark  might  have  been 
made  in  entire  ignorance  that  he  was  supposed  to  be  liable. 
And  it  would  be  extremely  unjust  to  hold  that  he  had  admitted 
a  fact  which  he  was  interested  to  deny,  unless  it  should  appear 
that  it  was  done  intelligently,  and  unless  his  language  should 
be  susceptible  of  only  one  sensible  construction.  And  as  we 
are  not  informed  what  was  the  conversation  between  the  parties 
which  preceded  the  remark  of  Moore,  and  might  be  explanatory 
of  it,  we  think  the  evidence  as  it  now  appears  does  not  tend  to 
prove  that  Moore  veas  a  member  of  the  firm. 

The  case,  also,  raises  the  question  whether  common  report 
that  a  partnership  exists  among  the  defendants,  be  competent 
evidence  to  prove  the  partnership.  In  the  case  of  Whitney  v. 
Sterling,  14  Johns.  215,  such  evidence  was  admitted,  and  no 
objection  was  made  to  it  at  the  trial.  The  court  say  that  no 
objection  could  have  been  made  to  it;  that  whether  general 
reputation  ought  to  be  sufficient,  is  questionable,  but  that  such 
testimony  is  competent.  Evidence  of  the  same  character  was 
also  admitted,  or  recognized  as  competent,  in  Oowan  v.  Jackson, 
20  Id.  176.  And  in  McPhers&n  v.  Baihbone,  11  Wend.  96,  Savage, 
O.  J.,  says,  **  it  was  undoubtedly  competent  to  have  proved  the 
partnership  of  all  these  defendants  by  general  reputation."  It 
is  to  be  remarked  that  in  none  of  these  cases  is  any  authority 
cited  for  the  position. 

These  decisions  were  all  reviewed  by  Mr.  Justice  Cowen,  in  de- 
livering the  judgment  of  the  court  in  the  case  of  HaUiday  v.  ifiv 
DougaU,  20  Wend.  81.  In  commenting  upon  the  case  of  WkU* 
ney  v.  Sterling,  14  Johns.  216,  the  learned  judge  remarks,  that 
when  the  cowct  say  the  evidence  veas  competent,  it  must  be  un- 
derstood that  it  was  so  because  no  objection  had  been  made. 
This  is  not  precisely  correct,  as  the  court  said  that  no  objection 
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could  have  been  made  to  it.  The  result  at  whicli  lie  airiyes  is, 
that  reputation  is  incompetent  evidence,  either  standing  alone 
or  in  corroboration  of  other  evidence;  and  the  earlier  cases  in 
New  York  must,  therefore,  be  considered  as  overruled. 

In  Pennsylvania,  in  the  case  of  AUen  v.  Bastain,  11  Serg.  & 
B.  373,  it  was  incidentally  remarked  by  Tilghman,  C.  J.,  that 
general  reputation  was  corroborative  evidence,  but  was  insuffi- 
cient standing  alone. 

We  are  not  aware  that  the  doctrine  has  ever  received  the  sanction 
of  any  court  but  those  of  New  York  and  Pennsylvania;  tribunals, 
it  is  true,  entitled  to  much  respect.  We  have  found  no  allusion 
«ven  to  it  in  two  late  treatises  by  lawyers  of  distinguished  emi- 
nence: Greenl.  on  Ev.,  and  Story  on  Part.  And  in  England  the 
attempt  to  introduce  such  evidence  seems  never  to  have  been 
made.  Its  competency  is  denied  by  several  decisions  of  author- 
ity, one  of  which  is  Bryden  v.  Taylor ^  2  Har.  &  J.  396  [3  Am. 
Dec.  554],  and  another  is  Brown  v.  CrandalU  H  Conn.  92.  In 
the  latter  of  these  cases  Mr.  Justice  White  says,  that  *'  a  person 
of  doubtful  credit  might  cause  a  report  to  be  circidated  that  an- 
other was  in  partnership  with  him,  for  th^  veiy  purpose  of 
maintaining  his  credit.  His  creditors,  also,  might  aid  in  circu- 
lating the  report,  for  the  purpose  of  furnishing  evidence  to 
enable  them  to  collect  their  debts."  It  may  be  added,  says 
Mr.  Justice  Cowen,  that,  independent  of  sinister  misrepresenta- 
tions, there  is  scarcely  a  question  upon  which  common  reputa- 
tion is  more  fallible.  A  contract  of  partnership  is,  in  its  nature, 
incapable  of  being  defined  by  laymen;  and  whether  an  apparent 
partnership  be  really  so,  or  a  contract  of  some  other  character, 
is  often  a  most  embarrassing  legal  question  with  the  ablest  law- 
yer. General  reputation  of  the  more  ordinary  contracts,  the 
legal  nature  and  effect  of  which  are  understood  by  men  of  busi- 
ness in  general,  would  be  a  much  more  proper  subject  of  proof 
by  general  report. 

To  these  authorities  may  also  be  added  the  cases  of  Qoddard 
V.  FraU,  16  Pick.  412,  and  Pitcher  v.  Barrom,  17  Id.  361  [28 
Am.  Dec.  306]. 

The  judgnient  of  the  court  is,  that  the  evidence  was  inadmis- 
sible, ihat  the  verdict  should  be  set  aside,  and  that  there  should 
bea 

New  trial. 


Proof  of  Pabtnebship  bt  Geitebal  RxFUTATioir. — It  ia  a  well-estab- 
lished rale  that  evidence  of  general  reputation  is  not  admissible  to  prove  the 
existence  of  a  partnership:  Carters,  Douglass,  2  Ala.  499;  Campbell  v.  Has^ 
Ax.  Dec.  Vol.  XXXVIII— 31 
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inge,  29  Ark.  512;  Sinclair  v.  Wood,  3  Gal.  98;  Broum  v.  OrandaU,  11  Conn. 
92;  Bovoea  v.  Rutherford,  60  III.  41;  S.  C,  14  Am.  Bep.  25;  Earl  v.  Hwrd^ 

5  Blackf.  248;  8coU  v.  Blood,  16  Me.  192;  Ooddard  y.  Pratt,  16  Pick.  412; 
Soger  v.  Tupper,  38  Mich.  258;  Lockridge  v.  fTt^Mm,  7  Mo.  560;  Smith  v. 
Qriffith,  3  Hill,  337;  McGuirt  v.  O'HcMaran,  Hill  &  D.  Supp.  85;  HaUiday 
V.  AfcDougaU,  20  Wend.  81:  S.  C,  22  Id.  264;  ^Ttm^  v.  Jiicits,  1  Hayw. 
(N.  0.)  173;  S.  C,  1  Am.  Dec.  555;  Hicka  v.  Cram,  17  Vt.  449;  Garlton  v. 
i4k22ow  FKooJen  ift2/,  27  Id.  496;  WiUon  V.  Colman,  1  Cranch  0.  C.  408. 
This  species  of  evidence  belongs  to  the  class  known  as  hearsay,  and  does  not 
fall  within  any  of  the  exceptions  admitting  such  evidence.  There  are  addi- 
tional reasons  for  excluding  evidence  of  general  reputation.  In  the  language 
of  Waite,  J.,  in  Brown  v.  CraTidaU,  supra:  *'  To  receive  such  evidence  would 
be  a  dangerous  departure  from  principle  and  a  dangerous  precedent  in  prac 
tice.  A  person  of  doubtful  credit  might  cause  a  report  to  be  circulated  that 
another  was  in  partnership  with  him  for  the  very  purpose  of  maintaining  his 
credit.  His  creditors  also  might  aid  in  circulating  the  report  for  the  purpose 
of  famishing  evidence  to  enable  them  to  collect  their  debts;**  ane,  "independ- 
ent of  sinister  misrepresentations,  there  is  scarcely  a  question  upon  which 
common  reputation  is  more  fallible.  A  contract  of  partnership  is,  in  its 
nature,  incapable  of  bein^  defined  by  laymen;  and  whether  an  apparent  part- 
nership be  really  so,  or  a  contract  of  some  other  character,  is  often  a  most 
embarrassing  legal  question  with  the  ablest  lawyer.  General  reputation  of 
the  more  ordinary  contracts,  the  legal  nature  and  effect  of  which  are  under- 
stood by  men  of  business  in  general,  would  be  a  much  more  proper  subject  of 
proof  by  general  report.  This  the  law  rejects;  and  yet  I  am  not  aware  that 
there  is  a  necessity  for  a  resort  to  such  proof  in  the  one  case  more  than  the 
other:"  per  Ck>wen,  J.,  in  Halliday  v.  McDougall,  20  Wend.  81.  Some  of  the 
earlier  New  York  cases  did  admit  evidence  of  general  reputation:  Whitney  v. 
Sterling,  14  Johns.  215;  OouKtn  v.  Jaekaon,  20  Id.  176;  McPhereon  v.  Rathbonet 
11  Wend.  96.  But  in  the  first  two  no  objection  was  made  to  the  admission, 
and  in  the  last  the  decision  was  a  dictum  merely,  the  question  not  being  be- 
fore the  court.  The  doctrine  established  by  these  cases  was  overthrown  by 
the  subsequent  case  of  Halliday  v.  McDougall,  20  Id.  81;  S.  C,  22  Id.  264, 
where  the  court,  after  commenting  on  these  decisions,  held  that  such  evidence 
was  inadmissible.  And  mere  reputation  is  not  competent  to  make  out  a 
prima  facie  caae  so  as  to  shift  the  burden  of  proof:  Taylor  v.  Webster,  39  N. 
J.  L.  102.  A  few  cases  have  held  this  evidence  admissible  in  corroboration 
of  other  evidence:  Tt/mer  v.  McHhaney,  8  Cal.  575;  Allen  v.  Rostain,  11 
Serg.  ft  B.  362;  and  in  InglebrigM  v.  Hammond,  19  Ohio,  337,  the  court  in- 
clines to  the  samo  opinion;  but  these  cases,  at  the  same  time,  declare  its 
inadmissibility  as  original  evidence.  Greenleaf,  in  his  treatise  on  evidence, 
vol.  2,  sec.  483,  supports  the  view  taken  by  these  cases,  laying  down  the 
rule  that  evidence  of  general  reputation  is  not  admissible,  except  in  corrobo- 
ration of  other  evidence. 

Though  reputation  is  inadmissible  to  prove  the  existence  of  a  partnership, 
still  there  are  facts  connected  with  the  partnership  relation  in  the  proof  of 
which  it  has  been  held  competent.  Thus,  where  the  inquiry  is  whether  a 
member  of  a  partnership  is  a  dormant  partner  or  not,  general  reputation  is 
admissible:  MetcaJf  v.  Officer,  2  Fed.  Hep.  640;  and  where  a  partner  retired 
from  a  firm,  but  gave  no  notice  of  that  fact,  general  reputation  that  the  firm 
continued  was  held  admissible:  Benjamin  v.  Covert,  47  Wis.  375.  So  evi- 
dence that  it  was  not  generally  known  in  the  place  where  the  partnership  was 
carried  on  that  the  r»rtv  w«ii  a  partuar  is  admissible:  Bernard  v.  Torrance^ 

6  Gill  ft  J.  383. 
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HOBABT  V.  SaNBOBN. 

[18  Niw  Hakmhibb,  226.] 

Writ  of  Entbt  mat  bb  Maimtainsd  fob  Mobtoaobb  Fbbmzbks  before  % 

breach  in  the  condition  of  the  mortgage  deed. 
MoBTGAOBB  IV  Fbb  MAT  EnTEB  Immxdiatblt  after  the  ezecntion  of  the 

mortgage,  put  oat  the  mortgagor,  and  receive  the  profits,  if  there  be  no 

agreement  to  the  contrary. 
Pabtial  Bbeaoh  of  Ooin>iTiox  dobs  not  Affbot  Mobtoaobe's  Right  to 

obtain  and  hold  posaeaeion,  and  he  may  obtain  the  premises  by  a  writ  of 

entry,  the  same  as  if  there  had  been  no  breach  of  the  condition. 

Wbtt  of  entry.  Plea,  nul  disseisin.  Plaintiff  produced  a 
mortgage  deed  from  the  defendant  of  the  premises.  The  condi- 
tion of  the  mortgage  was,  that  if  the  defendant  should  pay  to 
plaintiff  **  ten  notes,  amounting  in  all  to  one  thousand  doUiurs,'' 
by  a  certain  time,  the  mortgage  should  be  void.  Seven  notes 
drawn  by  defendant  to  plaintiff,  for  one  hundred  dollars  each, 
and  payable  in  four,  five,  six,  seven,  eight,  nine,  and  ten  years, 
with  annuajl  interest,  were  offered  by  plaintiff,  who  contended 
they  were  the  ones  designed  to  be  described  in  the  mortgage 
deed.  On  the  first  note  a  partial  payment  was  indorsed.  Ver- 
dict for  plaintiff,  subject  to  the  opinion  of  the  court. 

Quincy,  for  the  defendant. 

W.  G.  Thompson^  contra. 

By  Court,  Ufham,  J.  Exception  is  taken  to  the  recovery  of  the 
plaintiff  of  the  demanded  premises,  on  the  ground  that  there  has 
been  no  breach  of  the  condition  in  the  deed.  But  such  breach 
is  not  essential  to  entitle  the  plaintiff  to  recover,  unless  it  appear 
expressly,  or  by  necessary  implication,  that  the  mortgagor  should 
remain  in  possession:  Hartshorn  v.  Hubhardy  2  N.  H.  453. 

A  mortgagee  in  fee  may  enter  immediately  after  the  execution 
of  the  mortgage,  put  out  the  mortgagor,  and  receive  the  profits, 
if  there  be  no  agreement  to  the  contrary;  and  if  the  mortgagor 
refuse  to  quit,  the  mortgagee  may  have  trespass,  or  a  writ  of 
entry,  to  recover  against  him  as  a  disseisor:  Newall  v.  Wright ,  8 
Mass.  138;  1  Pow.  on  Mort.  171;  3  Id.  1162. 

The  mortgagor  in  possession  has  never  been  held  to  be  en- 
titled to  notice  to  quit,  from  the  purchaser  of  the  right  in  equity 
of  redemption  imder  the  mortgage.  There  is  no  privily  nor  any- 
thing like  the  relation  of  landlord  and  tenant  between  them: 
Jackson  v.  Colden,  4  Cow.  278. 

The  description  of  the  mortgage  notes  in  the  deed  is  general, 
giving  the  number  of  them,  and  the  time  only  in  which  the 
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whole  were  payable^  without  specification  of  the  times  of  pay- 
ment of  the  seveial  notes,  or  that  they  were  payable  with  int^- 
est  annually.  The  notes  are  described  as  ten  notes,  amounting 
in  aU  to  one  thousand  dollars,  payable  on  or  before  the  twelfth 
of  December,  1848,  which  is  the  longest  term  of  payment  of 
either  note.  The  notes  produced  were  duly  executed  by  the  de- 
fendant to  the  demandant,  bear  the  same  date  with  the  deed, 
and  are  sufficiently  identified  as  prima/acie  evidence  of  the  notes 
secured  by  the  mortgage,  to  entitle  the  demandant  to  conditional 
judgment  for  the  debt,  if  the  suit  was  instituted  for  the  purpose 
of  foreclosure. 

The  interest  on  all  the  notes  had  become  payable  at  the  time 
of  suit,  but  the  principal  on  the  larger  portion  of  them  was  not 
due.  On  this  ground  the  plaintiff  would  be  entitled  to  recover  a 
conditional  judgment  and  execution  for  the  amount  of  interest 
due,  if  his  action  was  brought  for  foreclosure. 

But  the  plaintiff  denies  that  he  brought  his  action  to  foreclose 
the  mortgage,  and  that  he  is  bound  to  take  a  conditional  judg- 
ment.    His  suit  is  by  writ  of  entry,  and  he  claims  a  right  of 
possession  under  the  mortgage,  the  same  as  if  no  portion  of  the 
money  had  become  due;  and  contends  that  he  is  not  restricted 
in  his  rights  in  this  respect,  because  a  part  of  the  debt  is  due. 
There  seems  to  be  no  sufficient  answer  to  this. 
Where  a  mortgagor  brings  an  action  after  condition  broken, 
it  is  generally  for  the  purpose  of  foreclosure.     But  if  the  condi- 
iion  be  broken  in  part  only,  so  that  upon  the  entry  of  the  con- 
•  ditional  judgment,  and  a  payment  of  the  amount,  the  mortgage 
would  still  subsist,  the  fact  that  the  condition  has  been  broken 
in  part  does  not  operate  to  limit  or  extinguish  the  right  of  the 
mortgagor  to  obtain  and  hold  possession  in  the  same  manner  he 
might  do  if  no  part  of  the  debt  were  due.     And  as  there  is 
nothing  in  the  deed,  or  the  circuniBtanees  of  this  case,  to  re- 
strain his  right  to  have  possession,  a  general  judgment  must  be 
entered  for  the  land  as  is  practiced  in  Massachusetts,  and  the 
mortgagor  must  subsequentiy,  on  payment  of  the  mortgage 
debt,  file  his  bill  for  reconveyance:  Green  v.  Kempy  13  Mass. 
615  [7  Am.  Dec.  169];  Pomeroy  v.  Winship,  12  Id.  519  [7  Am. 
Dec.  91];  Steams  on  Eeal  Actions,  2G9. 

It  has  been  contended,  that  the  tenant  in  mortgage  may  be 
prejudiced  in  his  future  proceedings  by  an  unconditional  judg- 
ment against  V>itti  on  the  record.  But  the  evidence  of  title 
under  which  the  plaintiff  claims  will  be  put  on  file,  or  the  court 
will  require,  on  motion  of  the  mortgagor,  some  entry  to  b« 
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made,  Bhowing  the  natoie  of  the  demandanf  b  title,  in  order  to 
&cilitate  any  measnies  the  mortgagee  may  Bubsequentlj  take  to 
effect  a  redemption. 

Judgment  for  the  plaintiff. 

MoBTQAOBB  IN  Feb  MAT  Entsb  Imhxdiatelt  after  the  execution  of  the 
mortgage,  eject  the  mortgagor,  and  receive  the  profits,  there  being  no  agree- 
ment to  the  contrary;  when  the  mortgagor  refosee  to  give  poaaeesion,  the 
mortgagee  may  maintain  trespass  against  him,  or  recover  against  him  as  a 
disseisor:  NewaU  v.  Wrighl,  3  Am.  Dec.  98^  So  a  mortgagee  may  declare 
generally  on  his  seisin  and  have  judgment  for  possession,  as  well  after  as  be- 
fore condition  broken,  against  either  the  mortgagee  or  his  assignee:  Chreen  v. 
Kemp,  7  Id.  169.  Bnt  under  the  New  York  revised  statutes,  the  mortgagee 
can  not  maintain  ejectment  for  the  recovery  of  the  pvsmiaes  before  foredo- 
•nre:  Marru  v.  McwcM^  7  Id.  160. 


Johnson  v.  Noble. 

[18  Niw  Hampshibx,  280.] 
AWABD  Of  SXRBBBB  MUST  CONFORM  TO  THE  SXTBICIBSIOir. 

Uhdxb  a  Osnbbal  Submission,  Both  Law  and  Fact  are  Submitxxd  te 
the  judgment  of  the  arbitrators  or  referees  for  their  consideration  and 
decision. 

Submission  of  thx  Law  Inolubbs  Sxtbmission  of  Bulbs  of  Btidbngb, 
and  the  dedsion  of  the  referees  is  as  conclusive  in  relation  thereto,  as  In 
relation  to  any  other  matter  of  law  or  fact  submitted. 

Bbbob  in  Application  of  Bulbs  of  Evidbncb  does  not  alone  constitute  m 
valid  reason  for  setting  aside  an  award. 

Fair  and  Impartial  Judgment  of  Bbferbes  is  Ck)NOLUsiYB,  both  upon 
the  law  and  the  facts  of  the  matters  submitted  and  decided,  in  case  the 
referees  themselves  have  placed  no  limit  upon  the  exercise  of  the  power 
conferred  by  the  submission. 

•  Oase  for  debauching  L.  M.  Johnson,  the  daughter  and  seryant 
of  the  plaintiff,  per  quod  serviUum  amisUy  etc.  By  agreement  the 
oase  was  referred  to  referees.  After  the  hearing,  the  referees 
awarded  damages  and  the  costs  of  reference  to  the  plaintiff.  On 
the  return  of  the  report,  defendant  moved  the  court  to  set  it 
aside:  1.  Because  the  referees  admitted  evidence  of  a  breach  of 
promise  of  Noble  to  many  L.  M.  Johnson.  2.  Because  they  ad- 
mitted evidence  of  promises  of  Noble  to  many  said  L.  M. 
Johnson,  after  the  injury  was  committed.  8.  Because  the  award 
was  contrary  to  law,  said  L.  M.  Johnson  being  of  full  age  at 
the  time  of  the  injury;  and  also  not  a  servant  of  plaintiff, 
neither  residing  with  her  nor  being  under  her  care  and  ccntroL 

Emery  and  Bartlett,  for  the  defendant. 

MacheU,  contra. 
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By  Court,  Woods,  J.  The  objections  made  hj  the  defendant, 
and  spedficallj  stated  in  the  case,  are  not  sustained  by  the  de- 
cisions of  the  English  courts,  and  of  the  courts  of  this  country, 
and  can  not  therefore  prevail  against  the  report. 

They  resolve  themselves  substantially  into  this — ^that  the 
referees  have  not  acted  in  conformity  with  their  authority,  inas- 
much as,  according  to  the  view  of  the  defendant,  they  wers 
boimd  to  decide  the  cause  upon  legal  and  competent  evidence, 
and  according  to  the  strict  rules  of  law;  whereas,  as  it  is  al- 
leged, they  have  not  so  decided,  but  have  decided  the  matter 
submitted,  upon  incompetent  evidence  and  in  disregard  of  the 
law;  and  the  evidence  which  was  admitted  of  the  breach  of 
promise  of  marriage  was  incompetent  to  prove  any  fact  prop- 
erly in  issue  upon  the  case  before  the  referees;  and  the  proofs 
laid  before  them  showed,  that  no  such  relation  of  rL^aster  and 
servant  existed  between  the  plaintiff  and  her  daughter,  as  would 
in  point  of  law  give  a  right  of  action,  and  warrant  a  finding  in 
favor  of  the  plaintiff. 

Assuming  the  positions  relied  upon  to  be  true  in  point  of  fact; 
that  is,  assuming  that  evidence  not  admissible  upon  a  trial  at 
law  was  laid  before  the  referees,  and  that  upon  the  facts  proved 
their  decision  was  not  according  to  strict  principles  of  law;  nev- 
ertheless, we  are  all  of  the  opinion  that  the  decision  was  well 
authorized,  and  that  those  circumstances  furnish  no  ground  for 
setting  aside  the  report. 

It  is  unquestionably  among  the  fundamental  and  well-estab- 
lished rules  upon  the  subject  of  arbitrament,  that  the  action  of 
the  referees  must  conform  to  the  submission.  Their  whole  au- 
thorily,  indeed,  whether  the  submission  be  imder  a  rule  of  court 
or  otherwise,  springs  from  the  act  of  the  parties  in  making 
the  submission;  and,  as  a  necessary  and  legitimate  consequence, 
any  exercise  of  power  by  them,  in  making  a  decision  not  in  con- 
formity with  the  intention  of  the  parties  as  indicated  in  the 
submission,  is  wholly  unauthorized. 

And,  on  the  other  hand,  it  has  long  been  a  familiar  practice, 
for  parties  having  subjects  of  difference,  to  establish  tribunals 
of  their  own  choice,  for  the  determination  of  their  controver- 
sies, pending  in  court  or  otherwise;  and  the  judgments  of  those 
tribunals  made  fairly  within  the  scope  of  the  authority  con- 
ferred, have  long  been  regarded,  sanctioned,  and  enforced  in 
courts  of  law  and  equily,  by  each  according  to  its  authority  and 
legitimate  mode  of  proceeding,  as  the  results  of  proceedings  well 
authorized  by  law,  and  binding  upon  the  parties. 
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And  certain  it  is,  that  in  no  point  of  Tiew  can  such  agree- 
ments be  regarded  as  against  sound  policy — as  being  inconven- 
ient or  detrimental  to  those  who  choose  to  resort  to  them,  or  to 
others;  and  there  would  seem  to  be  no  reason  why  such  agree- 
ments and  the  awards  fairly  made  in  pursuance  of  them,  should 
not  be  sustained.  In  fact,  the  policy  of  the  law  is  most  decid- 
edly in  favor  of  settlements  by  arbitrators,  and  their  awards 
should  be  sustained  whenever  it  can  be  done  consistently  with 
the  rules  of  law.  And  it  seems  accordingly  to  be  well  settled, 
that  it  is  competent  for  parties  to  submit  their  matters  in  differ- 
ence, as  well  in  relation  to  the  law  as  the  fact,  to  the  decision  of 
arbitrators  or  referees,  and  to  bind  themselves  by  their  judg- 
ments thereon. 

And  it  is  a  necessary  result,  from  the  power  to  submit  gen- 
erally, that  they  have  also  the  power  and  right  to  limit  the 
authority  conferred,  and  its  exercise,  in  such  manner  as  may  be 
deemed  expedient.  If,  however,  no  reservation  is  made  in  the 
agreement  of  submission,  the  parties  are  presumed  to  agree  that 
every  consideration,  both  of  law  and  fact,  which  can  affect  the 
final  and  ultimate  decision  of  the  cause,  is  included  in  the  author- 
ity of  the  referees,  and  is  matter  proper  for  their  determination: 
2  Story's  Eq.  677,  sec.  1454;  Kleine  v.  Catara,  2  Gall.  61; 
Walker  v.  Sanborn,  3  Greenl.  288. 

Under  a  general  submission,  therefore — ^by  which  I  mean  a 
submission  containing  no  express  reservation  or  limitation  upon 
the  authority  conferred — ^both  the  law  and  fact  are  submitted 
to  the  judgment  of  the  arbitrators,  or  referees,  for  their  condd- 
eration  and  decision.  And  it  is  very  well  settled,  that  in  such 
case  arbitrators  are  not  restricted  by  the  submission  to  decide 
according  to  strict  principles  of  law,  but  their  decision  will  be 
in  conformity  with  the  submission,  although  it  be  made  in  dis- 
regard of  the  law,  and  contrary  thereto.  They  are  not  bound 
to  decide  upon  *'  mere  dry  principles  of  law,"  but  may  decide 
upon  principles  of  equity  and  good  conscience,  and  may  make 
their  award  **  ex  cequo  et  bono" 

The  broad,  reasonable,  and  well-settled  doctrine  seems  to  be, 
that  if,  under  an  unqualified  or  imrestricted  submission,  the 
referees,  intending  to  assume  the  whole  responsibility  of  deter- 
mining the  law,  and  not  to  refer  it  to  the  court,  decide  differently 
from  what  the  court  would,  on  a  point  of  law,  the  award  will 
be  regarded  as  authorized  and  conclusive,  and  will  not  be  set 
aside.  But  if  the  referees,  intending  to  decide  according  to 
law,  mistake  the  law,  and  refer  the  same  to  the  court  for  re- 
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vision,  either  hj  an  express  reference,  or  by  stating  speciallj  the 
pnnciples  upon  which  they  have  acted,  which  raises  a  presump- 
tion of  intention  so  to  refer,  the  award  will  be  set  aside,  not  for 
want  ol  authority  in  the  arbitrators  to  decide  against  law,  if 
thej  deem  it  just  and  equitable  so  to  decide,  but  for  the  reason 
that  in  such  case  it  is  apparent  that  the  award  is  not  such  as  the 
referees  intended  to  make.  These  principles  are  fully  recog- 
nized in  Kleine  v.  Catara,  2  Gall.  61;  Oreenough  v.  Bolfe,  4  N. 
H.  357,  and  cases  there  cited;  and  also  in  2  Story's  Eq.  677,  678. 

The  power  of  referees  to  decide  conclusively  both  the  law  and 
fact,  when  both  are  included  in  the  submission,  is  also  recog- 
nized, and  the  true  principle  is  clearly  stated  in  the  case  of  Jone^ 
V.  Boston  WXL  Gorporalion^  6  Pick.  148.  It  is  there  said:  "  We 
take  one  principle  to  be  very  clear,  which  is,  that  when  it  man- 
ifestly appears  by  the  submission  that  the  parties  intended  to 
leave  the  whole  matter,  law  and  fact,  to  the  decision  of  the  arbi- 
trators or  referees,  the  award  is  conclusive,  although  they  should 
have  mistaken  the  law,  unless  the  award  itself  refers  such  ques- 
tion to  the  consideration  of  the  court." 

And  in  Bigdow  v.  Newell^  10  Pick.  848,  the  doctrine  in  refer- 
ence to  the  subject  under  consideration  is  laid  down  thus:  *'  But 
it  is  an  equally  well-settled  rule,  that  if  parties,  who  select  their 
own  judges,  do  authorize  them  to  consider  and  decide  all  ques- 
tions of  law  arising  on  the  hearing  of  the  matter;  or,  in  more 
general  terms,  submit  their  respective  rights,  depending  upon 
considerations  of  law  and  fact,  and  the  referees  decide  accord- 
ingly, such  award  is  conclusive  as  well  of  the  law  as  of  the  fact; 
and  the  court,  upon  the  return  of  such  an  award,  will  not  inquire 
whether  the  referees  thus  authorized  have  decided  correctly  upon 
principles  of  law  or  not.  This  rule  of  course  is  to  be  taken,, 
with  the  obvious  exception  of  a  case  where  the  referees  have  re- 
ferred questions  of  law  to  the  courts." 

The  same  general  doctrine  is  fully  recognized  and  maintained 
in  Smiih  v.  Thomdike^  8  Greenl.  119;  Walker  v.  SanboTm,  Id.  288; 
so  also  in  Edseliine  v.  Smith,  3  Vt.  535;  Downer  v.  Downer,  11 
Id.  396;  Bliss  v.  BoUins,  6  Id.  529. 

A  similar  doctrine  was  holden  by  the  court  of  king's  bench  in 
England,  in  the  case  of  BouMilier  v.  Thick,  1  Dow.  &  By.  366. 
The  action  was  upon  a  bill  of  exchange,  and  was  referred  to  a 
barrister.  The  court  said  the  arbitrator  is  not  bound  to  state 
the  grounds  of  his  decision.  When  matters  of  law  and  fact  are 
referred  to  an  arbitrator,  his  award  is  final  and  conclusive. 
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If  he  is  silent  as  to  his  law,  we  can  not  interfere,  though  he  be 
wrong. 

The  same  principle  is  recognized  in  Payne  y.  Masaey,  9  J.  B. 
Moo.  666.  So,  also,  in  Cramp  y.  SymonSj  1  Bing.  104;  S.  0.,  7 
J.  B.  Moo.  434,  where  matter  of  law  alone,  and  no  matter  of 
fact,  was  referred  to  a  barrister,  it  was  decided  that  the  court 
would  not  set  aside  an  award  made  bj  him  on  the  ground  that 
it  was  contrary  to  law,  the  illegality  not  appearing  on  the  face 
of  the  award. 

In  Chace  Y.Wesijnore,  18  East,  857,  all  matters  of  difference 
between  the  parties  were  referred  to  a  barrister,  and  a  motion 
was  made  to  set  aside  the  award,  which  was  made  as  well  upon 
matters  of  fact  as  of  law,  on  the  ground  of  a  mistake  in  point 
of  law  by  the  referee.  The  question  of  law,  howeyer,  did  not 
appear  upon  the  face  of  the  award;  the  report  was  silent  as  to 
the  grounds  and  principles  of  the  decision.  The  motion  was 
refused;  the  court  remarking,  in  substance,  that  no  certain  rule 
could  be  laid  down  upon  the  subject;  but  that  in  that  case,  the 
merit  in  law  and  fact  haying  been  referred  to  a  person  compe- 
tent to  decide  both,  the  court  would  not  open  the  award,  unless 
it  could  be  shown  to  be  so  notoriously  against  justice,  and  his 
duty,  that  the  court  might  infer  misconduct  on  the  part  of  the 
arbitrator;  and  that  where  ihe  question  of  law  arises  upon  the 
face  of  the  award,  then  the  court  must  necessarily  take  notice 
of  it. 

We  take  it  that  the  opinions  of  the  English  courts  haye  not,  in 
the  cases  cited,  most  of  which  were  cases  in  which  the  matters 
were  referred  to  members  of  the  bar,  gone  upon  the  ground  that 
the  arbitrators  were  barristers,  excepting  so  far  as  that  circum- 
stance might  lead  to  the  conclusion  that  the  parties  intended  to 
submit  the  law  to  their  decision.  We  take  it,  that  the  fact  that 
it  was  found  to  haye  been  intended  to  refer  the  law  to  the  decis- 
ion of  the  referees,  lies  at  the  foundation  of  the  decisions  in 
those  cases. 

In  Patten  y.  EunneweU,  8  Greenl.  19,  it  is  decided,  that  it  is 
no  sufficient  ground  for  the  rejection  of  an  award,  that  improper 
testimony  was  receiyed  by  the  referees,  unless  it  be  objected  to 
at  the  time  of  its  reception.  In  that  case  the  yerbal  statement 
of  the  plaintiff,  not  under  oath,  was  receiyed  in  proof  of  a  mate- 
rial part  of  his  claim,  or  cause  of  action  sued  for;  and  it  was 
decided  that  its  reception  furnished  no  ground  of  exception  to 
the  award,  the  eyidence  not  haying  been  excepted  to  at  the  time 
of  its  reception.    That  case  turned  on  the  ground,  that  no  ob« 
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jection  was  made  at  the  time  the  evidence  was  offered,  and  leaves 
the  question  open  whether  it  would  have  furnished  sufficient 
ground  for  setting  aside  the  awards  if  it  had  been  excepted  to  at 
the  time  of  its  reception. 

But  in  Fuller  v.  Wheelock,  lO  Pick.  136,  the  court,  in  pro- 
nouncing the  judgment,  remarked:  **  By  the  true  construction 
of  this  award,  we  think  the  question  intended  to  be  submitted 
to  the  court,  was,  whether  White  was  a  competent  witness,  ac- 
cording to  the  legal  rules  of  evidence;  not  whether  he  could  be 
admitted  imder  the  extraordinary  powers  vested  in  the  referees 
as  arbitrators,  without  regard  to  his  legal  competency.  We 
think  there  is  no  doubt  that  the  referees  might  receive  the  testi- 
mony of  an  incompetent  witness,  if  in  their  judgment  the  justice 
of  the  case  required  it." 

In  HoUingsworih  v.  Leiper,  1  Dall.  161,  it  was  decided,  that  it 
is  not  a  valid  exception  to  a  report  of  referees,  that  they  heard 
the  testimony  of  a  witness  interested  in  the  cause.  The  court, 
in  delivering  their  opinion,  remark: ''  As  to  the  kind  of  evidence 
which  the  referees  may  hear,  there  always  has  been  and  must 
necessarily  bC;  in  this  kind  of  tribunal,  a  very  great  latitude. 
.  The  parties  are  permitted  to  relate  their  own  stories,  and  con- 
front each  other;  the  witnesses  are  heard,  even  without  an  oath, 
unless  the  contrary  is  stipulated  or  the  referees  require  it. 
Books  and  papers  are  inspected  and  examined  by  them,  without 
regard  to  their  being  such  as  would  be  strictly  evidence  in  a 
court  of  law.*' 

In  Learned  v.  BeUowa^  8  Yt.  79,  it  is  decided  that  where  a  case 
is  referred  by  agreement  of  the  parties,  it  forms  no  ground  for 
setting  aside  the  report,  that  the  referees  admitted  illegal  or 
irrelevant  testimony,  if  it  had  no  tendency  to  mislead  their 
minds,  and  so  far  as  the  court  learn,  did  not  mislead  them. 
Mr.  Justice  Bedfield,  in  pronouncing  the  judgment  of  the  court, 
very  pertinently  remarked:  ''  It  is  not  to  be  tolerated  for  a  mo- 
ment, that  in  the  case  of  every  reference  in  the  county  court, 
which  is  really  taking  the  case  from  the  court  and  putting  it  be- 
fore a  tribunal  of  the  parties'  selection,  the  court  shall,  on  the 
return  of  the  report,  sit  to  adjudge  their  whole  proceedings, 
and  determine  just  how  much  of  the  testimony  was  relevant, 
and  how  much  was  not;  and  if  any  part  of  the  proceedings  did 
not  conform  to  the  strictest  rules  of  law  on  trials  to  the  jury, 
that  the  cause  must  be  recommitted.  This  would  establish 
literally  endless  litigation." 
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In  Perryman  v.  SteggaU,^  9  Bing.  769;  S.  0.,  8  M.  &  Scott,  93, 
the  court  refused  the  set  aside  the  award  of  a  barrister  on  a  mo- 
tion for  that  purpose,  made  on  the  ground  that  he  had  admitted 
an  incompetent  witness.  It  was  in  that  case  said  by  Tindal,  C. 
J.,  that, "  when  the  parties  appoint  a  lawyer  their  arbitrator  they 
appoint  him  judge  of  the  law  as  well  as  of  the  fact,  and  that  it  has 
been  the  constant  practice  to  refuse  any  appeal  on  the  merits  of 
the  decision."  That  case  would  seem  to  call  upon  the  court,  as 
strongly  as  any  other,  to  interfere  in  the  judgment  of  the  ref- 
erees, for  the  cause  assigned;  for  it  must  have  been  known, 
both  to  the  party  offering  the  witness  and  to  the  referee,  that 
the  witness  was  incompetent;  that  very  question  having  just 
been  settled,  in  the  then  recent  case  of  Perryman  y.  SieggaU  and 
Straight,  reported  in  8  Bing.  369;  and,  moreover,  the  objection, 
was  taken  at  the  hearing  before  the  arbitrator. 

The  plain  doctrine,  deducible  from  the  cases  cited,  is,  that  a 
submission  of  the  law  of  a  case  to  referees,  is  to  be  considered 
as  embracing  in  it  a  submission  of  the  rules  of  CTidence;  and 
that  the  decision  of  the  referees  is  as  conclusive  in  relation 
thereto,  as  in  relation  to  any  other  matter  of  law  or  fact  sub- 
mitted. And  it  is  a  reasonable  doctrine.  No  reason  occurs  to 
us.  why  the  rules  of  evidence  should  not  be  regarded  as  being 
within  the  purview  of  the  submission;  but  strong  reason  is  seen, 
which  would  induce  the  court  to  construe  the  submission,  and 
the  power  conferred  by  it,  as  embracing  those  rules,  when  it  is 
not  otherwise  expressly  stipulated.  The  question  of  the  ad- 
missibility of  a  witness,  or  of  the  competency  or  relevancy  of 
testimony,  is  purely  a  question  of  law.  And  the  law  governing 
the  admissibility  and  competency  of  evidence,  is  necessarily  a 
portion  of  the  law  of  the  case,  and  when  the  law  of  the  case  is 
submitted,  it  must  necessarily  be  considered  as  being  submitted 
as  a  branch  of  the  law. 

It  would  result  from  this  view,  that  an  error  in  the  applica- 
tion of  those  rules  would  not  alone  constitute  a  valid  reason  for 
setting  aside  an  award.  And  a  different  doctrine  on  this  sub- 
ject would  in  its  operation  be  wholly  intolerable.  If  every 
award  of  referees  were  to  be  overhauled  and  rejudged,  because 
they  may  have  listened  to  an  interested  witness,  or  because  evi- 
dence for  some  one  or  more  of  the  great  variety  of  existing 
causes,  deemed  incompetent  or  inadmissible  in  the  ordinary 
legal  tribunals,  should  be  laid  before  them,  surely  speedy  justice 

would  be  a  thing  wholly  imknown  as  the  result  of  the  action  ol 

_— —— 
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these  domestic  tribunals;  and  the  law's  delay  would  become 
more  than  ever  a  subject  of  complaint. 

Ordinarily,  persons  chosen  to  discharge  the  duties  of  referees 
are  not  selected  with  reference  to  the  extent  of  their  legal  leam- 
ingy  but  with  reference  to  their  sound  and  disciiminating  judg* 
ment  in  regard  to  right  and  justice,  and  their  general  probily  of 
character. 

Errors  in  such  tribunals,  in  the  application  of  the  strict  l^;al 
rules  of  eyidenoe,  if  such  strictness  were  required,  must  neces- 
sarily be  frequent  and  incTitable.  And  accuracy  in  that  regard 
would  be  so  little  to  be  expected,  that  it  is  unreasonable  to  sup- 
pose that  it  is  either  expected  or  designed  by  parties  who  sub- 
mit, to  place  any  such  limit  upon  their  action  without  an  ex- 
press provision  to  that  effect;  and  it  results,  as  a  fair  presumption, 
that  no  such  restriction  is  intended  when  none  is  expressed. 

Upon  the  authorities,  then,  we  think  the  doctrine  is  dear, 
that  imder  a  general  and  unlimited  submission,  the  fair  and  im- 
partial judgment  of  the  referees  is  conclusive,  both  upon  the  law 
and  the  facts  of  the  matters  submitted  and  decided,  in  case  the 
referees  themselves  have  placed  no  limit  upon  the  exercise  of  the 
power  conferred  by  the  submission.  And  in  such  case  the  rules 
as  well  as  the  weight  of  evidence,  are  matters  wholly  within  their 
power. 

And  it  is  wholly  immaterial  whether  the  judgment  of  the 
referees  be  based  on  legal  or  equitable  principles.  The  legal 
and  equitable  considerations  of  the  case  are  equally  within  tiie 
scope  of  their  authority;  and  in  neither  case,  when  the  judg- 
ment of  the  referees  is  fairly  exercised,  is  it  the  duty,  or  within 
the  province  of  the  court,  to  interfere  and  set  aside  the  report. 

In  the  case  under  consideration,  the  submission  was  general 
and  unrestricted  as  to  the  power  conferred,  and  the  mode  of  the 
exercise  of  that  power.  The  report  is  silent  as  to  the  principles 
and  groimds  of  the  decision;  and  no  aid  of  the  court  is  asked 
by  the  report,  either  in  the  determination  of  the  law  or  facts 
of  the  case;  either  in  express  terms,  or  by  implication.  The 
referees  have  exercised  the  power  conferred  upon  them,  as  right- 
fully  they  might,  in  the  determination  of  both  the  law  and  the 
facts  of  the  case,  without  such  aid,  and  it  falls  not  within  the 
proper  exercise  of  the  authority  of  the  court  to  set  aside,  or  in 
any  other  way  disturb  the  report  made  under  such  circum- 
stances. 

What  might  have  been  the  opinion  of  this  court  as  to  the  ad« 
missibility  of  the  evidence  of  the  promise  of  marriage,  for  an} 
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purpose  conneeted  "with  the  aotioiiy  upon  a  trial  at  law^  npon 
the  authority  of  Oillet  y.  Mead,  7  Wend.  193  [22  Am.  Dec.  578]; 
or  what  might  have  been  the  opinion  of  this  court  upon  the  suf- 
ficiency of  the  facts  detailed  in  the  deposition  of  Lucy  M.  John- 
son, as  evidence  of  the  existence  of  the  relation  of  master  and 
servant  at  the  time  of  the  alleged  trespass,  upon  the  authority 
of  MUer  v.  Thompson,  1  Id.  447;  Niokileaon  v.  Stryker,  10  Johns. 
115  [6  Am.  Dec.  318],  and  Martin  y.  Payne,  9  Id.  387  [6  Am. 
Dec.  288],  are  questions  wholly  iTnmatiaTial  to  the  decision  of 
this  cause.  It  is  sufficient  that  the  parties  clothed  the  referees 
with  authority  to  decide  those  questions  according  to  their  own 
Tiews,  and  that  they  have  exercised  that  power.  A  coincidence 
or  difierence  of  opinion  in  the  two  tribunals,  upon  those  ques- 
tions,  can  not  affect  the  result. 

The  opinion  of  the  court,  therefore,  is,  that  the  motion  of  the 
defendant  must  be  denied,  and  that  there  must  be 

Judgment  on  the  report 

CoNGLUBivxNESs  OF  AwARD:  See  OurUy  v.  Dean,  10  Am,  Deo.  140;  MeJinh 
«ey  T.  Trcufene,  18  Id.  43;  Davis  v.  Hwxard,  16  Id.  537;  BviUey  v.  Stewart, 
2  Id.  57;  Payne  v.  Moore,  4  Id.  689;  Chapline  v.  Oveneera,  30  Id.  504.  The 
case  was  approved  in  EUieoU  v.  Goffin,  106  Mass.  370. 


Pebby  v.  Aldbioh. 

[13  Ksw  Uaxfbhzbx,  343.] 

BxRT  OAK  irov  BE  Afportionkb  where  a  Umantpur  autre  tfie  leases  for  the 

life  of  the  cestui  que  vie,  the  rent  being  payable  annually  and  the  eeatiU 

que  vie  dying  before  the  expiration  of  the  year. 
8XATDTB  11  Gbobos  IL,  a  19,  DOSS  NOT  Applt  to  a  case  where  a  tenantpur 

autre  vie  leases  for  the  life  of  the  cesttd  que  me,  at  an  annual  rent,  and 

the  latter  dies  before  the  expiration  of  the  year. 

Plahttiff  being  tenant  of  certain  land  for  the  life  of  one 
"Penj,  leased  it  to  the  defendant  for  Perry's  life  at  an  annual 
rent.  Peny  died  about  the  middle  of  a  year,  and  this  action 
was  brought  to  recover  the  rent  accruing  between  the  last  pay- 
day and  tiie  time  of  the  decease.  It  was  agreed  that  judgment 
should  be  entered  according  to  the  opinion  of  the  court 

Manderson,  for  the  plaintift. 

Chamberlain,  contra. 

By  Court,  Gicxshbibt,  J.  In  this  case  the  term  commenced  on 
the  first  day  of  April,  1832,  and  the  lessee  has  covenanted  that 
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be  will  pay  the  rent  in  yearly  payments.  The  rent,  therefore, 
became  due  on  the  first  day  of  April,  1833,  and  on  each  suc- 
oeeding  first  day  of  April  during  the  continuance  of  the  term. 
Where  there  is  no  express  stipulation  as  to  time,  rent  is  payable 
at  the  end  of  the  year:  3  Kent's  Oom.  874;  1  Hill's  Abr.  154, 
sec.  41. 

The  question  presented  by  this  case  is,  whether  the  rent  for 
the  year  ending  on  the  fijrst  day  of  Ajiril,  1842,  can  be  appor- 
tioned in  respect  of  the  time. 

One  of  the  earliest  cases,  and  which  has  for  a  long  time  been 
considered  a  leading  case  on  this  subject,  iBWiUiam  Oltin's  Case, 
reported  10  Coke,  127,  and  Cro.  Jac.  310.  This  case  has  often 
been  referred  to  and  considered  an  authority  for  the  position 
that  such  an  apportionment  can  not  be  made.  It  was  an  action 
of  debt  for  rent,  brought  by  the  executor  of  Ann  Breather,  on 
a  lease  for  fifty  years,  proTided  the  lessor  should  so  long  live. 
The  rent  was  payable  at  the  four  usual  feasts,  yiz. :  Christmas, 
Annunciation,  St.  John's,  and  Michaelmas,  *'  vel  infra  tresdecem 
septimanas  proxim'  post  quemlibet  prsed'  dierum  festival'  per 
sequas  et  SBquales  portion'."  The  lessor  died  on  the  second  day 
of  April,  i.  e,,  eight  days  after  the  feast  of  the  Annunciation. 
The  point  to  be  determined,  says  Oroke,  is  ''  whether  this  rent 
be  due,  she  dying  before  Michaelmas,  and  before  the  end  of  the 
said  thirteen  weeks." 

Lord  Coke,  in  his  report,  after  stating  that  the  judgment  of 
the  court  was  against-  the  action,  goes  on  to  say,  **  and  because 
dito  surd  instrumerUa  ad  omnes  res  c(mftrrnanda8  et  oppicgnandas, 
ratio,  et  avjctorUas,  first  I  will  report  the  reasons  of  this  resolu- 
tion, and  then  divers  authorities  in  point."  He  then  states 
three  reasons,  the  first  of  which  amounts  to  this,  that  the  alter- 
native is  for  the  benefit  of  the  lessee,  and  because  the  last  day  of 
payment  is  most  beneficial  to  the  lessee,  therefore  that  will  be 
taken  to  be  the  day,  imless  something  to  the  contrary  appear. 

The  second  reason  is,  in  substance,  that  the  lessee,  by  not 
paying  on  the  first  day,  has  elected  to  pay  on  the  other;  that 
is,  at  the  end  of  the  thirteen  weeks  after. 

The  third  reason  is,  because  the  rent  is  issuable  out  of  the 
land — ^is  something  restored  or  paid  back  out  of  the  profits 
which  the  lessee  is  supposed  to  have  received,  and  which,  there- 
fore, can  not  be  due  till  they  have  been  received;  which,  by  the 
construction  of  the  contract,  is  on  the  day  of  payment.  And 
then  follows  this  dictum,  *'  and  that  is  the  reason  that  if  the  land 
is  evicted,  or  if  the  lease  determines  before  the  legal  time  of  pay- 
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menty  no  rent  sball  be  paid,  for  there  shall  be  no  apportionment 
in  respect  of  part  of  the  time,  as  there  shall  be  upon  an  eTiotion 
of  part  of  the  land/'  This  is  illustrated  by  a  case  put  of  a  lease 
for  years  by  tenant  for  life,  on  an  annual  rent  payable  at  Easter; 
if  the  lessee  occupy  for  three  quarters  of  a  year,  and  then  the 
lease  be  determined  by  the  death  of  the  lessor,  the  lessee  shall 
be  discharged  from  all  rent,  because  rent  shall  never  be  appor- 
tioned in  respect  of  time. 

Lord  Coke  then  cites  cases  illustrating  the  distinction  between 
payment  of  money  by  bond  or  contract,  and  payment  of  rent; 
and  he  states  the  rule  to  be,  that  in  such  case  an  action  does  not 
He  until  all  the  days  of  payment  have  passed,  but  that  an  action 
for  rent  will  lie  as  soon  as  each  day  of  payment  has  passed. 

We  have  stated  concisely,  but  substantially,  what  we  under- 
stand his  reasons  to  be.  His  authorities  are  all  directed  to  the 
point,  that  the  day  of  payment  being  in  the  altematiye,  that  is, 
at  Michaelmas,  or  within  thirteen  weeks  thereafter,  and  the  ten- 
ant not  haying  paid  at  Michaelmas,  the  legal  day  of  payment 
was  the  last  of  the  two  days. 

It  is  clear  that  Clun's  Case  was  no  case  of  apportionment,  and 
an  inquiry  into  that  question  was  not  necessary  for  the  decision, 
because  the  whole  quarter's  rent  was  due,  if  anything.  It  may 
be  suggested  whether  it  be  not  probable  that  the  ground  on 
which  it  went  was,  that,  the  covenant  running  with  the  land,  the 
executor  could  have  no  action  imless  the  covenant  were  broken 
in  the  life-time  of  the  testator.  A  covenant  to  pay  rent  runs 
with  the  land,  and  no  action  could  lie  upon  it  at  common  law 
for  a  breach  after  the  testator's  death.  And  if  the  lease  deter-^ 
mined  with  the  death  of  the  lessor,  the  heir  or  remainder-man 
could  have  no  action,  because,  the  lease  being  determined,  he 
could  have  no  interest  under  it:  BrudneU  v.  Boberts,  2  Wils. 
148;  Hammond  on  Parties,  152;  1  Chit  PI.  14. 

But  although  the  judgment,  considering  the  particular  factti 
in  Chin's  Case,  might  not,  standing  alone,  be  an  authority  for 
the  doctrine  that  rent  can  not  be  apportioned  in  respect  of 
time,  still  the  reported  case,  containing  as  it  does  the  doctrine 
of  so  great  a  lawyer  as  Lord  Coke,  has  been  followed  as  an 
authority  by  eminent  judges  for  many  years.  In  Paget  v.  Oee^ 
Amb.  198;  Bums'  Justice,  Distress,  sec.  18,  Lord  Hardwicke 
said:  "  If  tenant  for  life,  or  any  who  had  a  determinable  estate, 
died  but  a  day  before  the  rent  reserved  on  a  lease  of  his  became 
due,  the  rent  was  lost,  for  no  one  was  entitled  to  recover  it. 
His  representatives  could  not,  because  they  could  bring  only  an 
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action  for  nse  and  occupation;  .and  that  would  not  be  where 
there  was  a  lease,  but  debt  or  covenant,  nor  could  the  re- 
mainder-man, because  it  did  not  accrue  in  his  time:"  Jervner  t. 

« 

Morgan,  1  P.  Wms.  892;  Edwards  v.  Coutdess  of  Wanoidty  2  Id. 
176;  Hay  v.  Palmer,  Id,  502. 

A  lease  for  years  was  made  by  a  rector,  reserving  rent  at 
Michaehnas,  which  became  void  in  March  by  his  death.    The 
new  incumbent,  at  the  Michaelmas  next  after  he  was  inducted^ 
received  the  rent  from  the  preceding  Michaelmas,  upon  which 
the  executors  of  the  deceased  rector  filed  a  bill  for  an  apportion* 
ment,  which,  imder  the  circumstances  of  the  case,  was  decreed. 
But  Lord  Eldon,  in  the  course  of  his  judgment,  remarked: ''  It 
is  clear  the  incumbent,  having  thought  proper  to  make  this 
lease,  the  rent  payable  the  last  Michaelmas  pieceding  his  death 
is  all  that  in  law  he  is  entitled  to  receive,  and  he  could  set  up  no 
demand  for  tithes,  nor  for  rent,  before  the  day  on  which  it 
was  made  payable  imder  the  demise:"  Hawbina  v.  Kelly,  8  Yes. 
808.     This  remark,  like  the  doctrine  of  Coke  in  Chin's  Case, 
may  be  founded  on  the  principle  that,  the  covenant  running 
with  the  land,  the  executor  could  have  no  action,  unless  the 
covenant  were  broken  in  the  life-time  of  the  testator.    The 
same  result  follows  where  the  lessee  is  evicted.    As  in  strictness 
the  tenant  has  all  the  day  to  pay  the  rent,  it  is  not  due  and  re- 
coverable before  midnight:  DuppaT.  Mayo,  1  Saund.  287.    And 
therefore  if  one  lease  land  for  years,  reserving  rent  yearly,  and 
before  the  expiration  of  the  year  the  lessee  be  evicted,  the  lessor 
shall  have  no  rent,  for  it  shall  not  be  apportioned  in  respect  of 
time.     Annua  nee  debitum  judex  non  separat :  Countess  of  Ply^ 
mouth  V.  ThrogTYkorton,  1  Salk.  65.    The  same  principle  is  stated 
by  Comyns  and  Cruise.    At  common  law,  if  a  tenant  for  life 
died  before  the  day  on  which  the  rent  became  due,  where  the 
lease  determined  by  the  death  of  the  tenant  for  life,  his  execu- 
tors could  not  claim  an  apportionment  of  the  rent,  nor  could 
the  remainder-man  or  reversioner  claim  that  part  of  it  which 
accrued  during  the  life  of  the  tenant  for  life,  so  that  the  lessee 
paid  nothing:  Com.  Dig.,  Bent,  B.  9;  8  Cmi.  850.     The  di« 
gests  and  the  text-books  rely  upon  Clun*s  Case  as  the  foundation 
of  their  statements  on  this  point. 

We  are  not  aware  that  any  change  was  made  by  acts  of  parlia* 
ment  passed  before  our  revolution,  in  the  common  law  on  this 
subject,  which  could  affect  the  decision  of  this  case.  To  remedy 
the  hardship  arising  from  the  fact  that  the  tenant  was  not 
bound  to  pay  any  rent  to  the  representatives  of  the  lessor  for 
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the  time  he  had  enjoyed  the  profits  of  the  land,  the  statate  11 
Oeo.  n.,  0.  19,  was  passed.  After  reciting  the  griey|knGe  to  be 
remedied,  which  arose  from  the  death  of  the  lessor,  having  only 
an  estate  for  life  before  or  on  the  day  when  the  rent  became  due^ 
the  fifteenth  section  provided,  that  where  any  tenant  for  life 
should  die  before  or  on  the  day  on  which  any  rent  was  reserved* 
on  any  demise  which  determined  on  his  death,  his  executors  might, 
xecover  of  the  xindertenant  a  proportion  of  the  rent,  according 
to  the  time  the  lessor  lived  of  the  last  year. 

The  case  before  us  does  not  come  within  the  remedial  effect  of 
the  statute.  It  does  not  appear  that  Isabella  Peny  was  tenant 
for  life;  and  if  she  died,  her  estate  can  not  be  damnified,  if  the ' 
defendant  should  not  pay  the  rent;  nor  was  she  the  lessor,  nor 
did  the  defendant  hold  under  her.  It  is  only  to  the  executors 
of  the  tenant  for  life  and  lessor  that  the  action  is  given  to 
remedy  the  hardship  suffered  by  the  estate  which  they  represent, 
and  the  plaintiff  who  occupies  these  positions,  that  of  a  tenant 
for  life  and  lessor,  is  still  living.  Although  the  hardship  is  aa 
great  in  one  case  as  in  the  other,  the  statute  does  not  seem  to 
comprehend  a  case  where  the  lessor  is  living,  and  is  tenant  pur 
avire  vie  and  where  the  lease  determines  by  the  death  of  the 
cestui  que  vie.  It  is  also  left  doubtful  upon  the  authorities, 
whether  the  statute  extends  to  the  leases  of  tenant  in  tail,  where 
such  leases,  not  being  made  pursuant  to  the  enabling  statute, 
are  void  as  against  the  remainder-man,  and  consequently  expire 
upon  the  death  of  the  tenant  in  tail,  although  the  hardship  is  as 
great  there  as  in  any  case:  Paget  v.  Che^  Amb.  198;  Vernon  ▼• 
Vemm,  2  Br.  Ch.  659. 

It  seems,  from  an  examination  of  the  authorities,  that  the 
ancient  doctrine  of  the  common  law  was,  that  no  contract  could 
be  apportioned;  e,  g.^it  a  servant  hired  himself  for  any  given 
term,  and  his  employer  died  before  the  day  of  payment  for  his 
services,  no  action  would  lie,  because  there  could  be  no  appor- 
tionment in  respect  of  part  of  the  time:  10  Bep.  128,  b,  citing 
the  Year  Books :  CourUeas  qfPlynunUh  v.  Throgmorton^  1  Salk.  65. 

It  was  held  by  the  court  of  common  pleas  so  late  as  1791, 
that  the  action  of  debt  will  not  lie  upon  a  promissory  note,  un- 
til all  the  days  of  payment  be  passed:  Rudder  v.  Price^  1  H. 
Bl.  647. 

But  the  case  of  rent  was  always  an  exception,  it  being  held, 
as  stated  in  Clun's  Case,  that  an  action  of  debt  would  lie  as 
soon  as  each  day  of  payment  was  passed.  The  rule  that  a  con« 
tract  could  not  be  apportioned,  was  further  limited  in  the  case 
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of  rent,  bj  fhe  principle  that  if  the  lessee  had  been  evicted  by 
title  paramotint  from  a  part  of  the  land,  the  rent  should  be  ap- 
portioned as  to  quantity  of  estate;  Co.  lit.  148;  South  v.  Ma- 
lingh  Cro.  Jac.  160. 

The  effect  of  this  common  law  doctrine  upon  a  lease  for  years, 
with  rent  payable  on  given  days,  was,  that  it  was  treated  as  a 
series  of  contracts;  as  if  by  one  instrument  the  land  had  been 
leased  from  Christmas  to  Annunciation,  and  by  another  instru- 
ment, from  Annunciation  to  midsummer,  etc.,  and  thus  consid- 
ering the  lease  as  including  so  many  separate  contracts,  the 
.  doctrine  that  a  contract  could  not  be  apportioned,  was  applied 
to  it.   Admitting  this  to  be  sound  in  the  case  of  a  lease  for  years 
without  any  qualification,  if  this  were  an  open  question,  would 
the  rule  be  applicable  to  a  lease  containing  a  proviso  that  it 
should  determine  on  the  happening  of  a  particular  event? 
Should  not  the  natural  construction  be,  that' this  vras  a  con- 
tract to  pay  proportionally  in  case  the  lease  should  determine 
between  the  days  of  payment?    Such  would  seem  to  be  the 
law,  unless  the  authorities  have  settied  the  point  the  other  way. 
Upon    considering  the  question,  we  are  of   opinion,  that 
whether  Clun*8  Case  required  a  decision  of  the  point  or  not, 
the  doctrine  of  Lord  Coke,  followed  and  recognized  as  it  has 
been  by  so  zminy  eminent  judges,  and  for  so  many  years,  settles 
the  point  that  rent,  in  a  case  like  the  present,  can  not  be  appor> 
tioned  as  to  time.     Even  without  the  authority  of  Coke,  we 
should  hesitate  long  before  rejecting  a  doctrine  stated  as  law  by 
Lords  Hardwicke,  Cowper,  and  Eldon.    And  we  find  their  opin- 
ion followed  in  this  country.    Li  the  case  of  Wood  v.  Partridge, 
11  Mass.  493,  it  was  held  that  a  covenant  to  pay  rent  quarterly 
creates  no  debt  until  the  day  of  payment  arrives.     In  the  case 
of  FUchburg  Factory  v.  Melven,  15  Id.  270,  it  was  held  that  if 
annual  rent  be  reserved,  and  the  lessee,  before  the  day  of  pay- 
ment, be  evicted  by  titie  paramount  to  that  of  the  lessor,  cove- 
nant will  not  lie  for  the  rent  accruing  before  the  eviction.    And 
Mr.  Chancellor  Kent  says,  3  Com.  470:  ''  The  rule  at  common 
law  was  that  neither  law  nor  equiiy  would  apportion  rent  as  to 
time;  and  therefore  if  the  tenant  for  life  gave  a  lease  for  years, 
rendering  a  yearly  rent,  and  died  in  the  course  of  the  year,  the 
rent  could  not  be  apportioned,  and  the  tenant  would  go  free  of 
rent  for  the  first  part  of  the  year.    The  principle  was,  that  an 
entire  contract  could  not  be  apportioned,"  etc.    He  refers  to 
Bro.  Abr.,  titie  Apportionment,  pi.  7,  26;  Olun'a  Oaae^  10  Bep. 
127;  Jenner  v.  Morgan,  1  P.  Wms.  392,  etc. 
Judgment  for  the  defendant. 


July,  1843.]  HuMPHKETS  v.  GuiLLOW.  499 

Lbssob  gait  hot  Appobtion  Bent  undkb  Lxasb  at  AmruAL  Bent  for  a 
term  of  yeaiB,  and  reooyer  rent  for  part  of  a  year,  where,  under  a  proviBO  in 
the  lease,  he  ^rioinates  the  tenancy  before  the  end  of  a  rent  year,  by  a  sale 
pf  the  preiwee,  if  the  lease  does  not  provide  for  taoh  apportionment:  ZuU 
/  A7 ,  ^  Am.  Beo.  600»  and  note. 


HUMPHBETS  V.  GUILLOW. 

[18  Nsw  Haxpsbibb,  886.] 

AunBBATiQN  OT  AN  Ikstbument  IS  Matebial  when  it  changes  a  Joint  and 
several  promissory  note  into  a  joint  one. 

AiXBBATiON  ov  NoTE  BT  Ons  Pabtt  WITHOUT  AssENT  OF  THE  Otheb,  ren- 
ders the  instrument  so  altered  void. 

Assent  ov  Pabtt  to  Altebeb  Instrumxnt  most  be  proved  by  the  one  mak- 
ing the  alteration. 

SuvnoiENT  Assent,  What  Amounts  to. — Where  the  maker,  on  present- 
ment of  the  altered  note,  said  that  the  note  had  been  altered,  and  that 
he  was  not  bonnd  to  pay  it,  bnt  would  pay  it  as  it  was  justly  due,  and 
also,  when  property  was  attached  under  the  writ^  told  his  receiptor  that 
he  should  pay  the  debt  before  the  term  of  the  court,  these  facts  show  a 
sufdcient  assent  to  the  alteration. 

ABsnicpsrr  by  plaintiff  against  defendants,  on  note  made  by 
them.  The  promissoiy  words  of  the  note  had  been  altered 
from  ^*  I  promise"  to  "  we  promise."  The  time  of  the  alteration 
did  not  appear,  but  plaintiff  showed  that  when  he  presented 
the  note,  Guillow  said  that  the  note  had  been  altered,  and  that 
he  was  not  bound  to  pay  it,  but  would  as  it  was  justly  due. 
When  the  writ  was  served  and  properly  attached,  Gkdllow  re- 
quested a  person  to  receipt  for  it,  saying  there  would  be  no  risk, 
as  he  should  pay  the  debt  before  the  term  of  the  court.  He 
told  some  one  else  that  he  wanted  to  get  money  to  pay  this  debt. 
The  defendant  contended  that  the  note  was  void,  and  that  it 
would  not  be  rendered  valid,  even  though  the  defendant  had 
subsequently  made  a  promise  on  which  suit  might  be  brought. 
By  consent  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court. 

Bennett^  for  the  plaintiff. 

Edwards^  contra. 

By  Court,  Gilghbibt,  J.  The  note  as  originally  given  was 
joint  and  several,  and  after  the  alteration  had  been  made,  was 
merely  joint,  so  that  the  alteration  was  in  a  material  part: 
March  v.  Ward,  Peake,  130;  Clarice  v.  BlackOock,  Holt,  474; 
Hemmenway  ▼.  Stone,  7  Mass.   68  [5  Am.  Dec.  27j.     It  is 
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knie,  that  the  alteration  is  of  such  a  nature  as  to  be  ap- 
parently against  the  interest  of  the  holder  of  the  note.  This, 
however,  can  not  make  any  difference  in  the  result;  for  the  note 
as  altered  does  not  contain  the  contract  as  the  parties  saw  fit  to 
make  it.  The  sensible  and  recognized  principle  is,  "  that  no  one 
shall  be  permitted  to  take  the  chance  of  committing  a  fraud,  with- 
out running  any  risk  of  losing  by  the  event,  when  it  is  detected :  '* 
Lord  Kenyon,  in  Master  v.  MUler,  3  T.  B.  329.  It  is  not  an 
unreasonable  presumption,  that  when  the  holder  of  a  note  with- 
out authority  alters  its  terms,  he  does  so  anticipating  therefrom 
some  benefit  to  himself,  and  that  in  this  case  the  holder  was  not 
aware  that  the  note  was  already  a  joint  note,  and  desired  to 
make  it  so,  for  some  reason  which  he  deemed  sufficient.  If  a 
bond  be  executed  by  B.  as  sureiy  for  A.,  to  obtain  an  appeal 
from  a  justice's  judgment,  and  the  justice  refuse  to  accept  the 
bond,  and  afterwards,  without  B.'s  knowledge,  the  name  of  C. 
be  inserted  as  an  obligor  and  co-surety,  although  he  execute  it, 
and  the  justice  accept  it,  the  bond  will  still  be  void  as  to  B. : 
(yNeale  y.  Ixmg,  4  Granch,  60.  Here  it  seems  that  the  benefit 
to  the  obligor  is  not  a  reason  why  he  should  be  holden.  B.'s 
condition  was  improved  by  the  addition  of  another  surety,  but  this 
▼eiy  addition  was  held  to  be  a  sufficient  reason  for  his  discharge, 
because  the  instruiaent  was  no  longer  evidence  of  the  contract 
made  by  the  parties.  That  contract,  whether  judicious  or  not, 
the  x>arties  had  a  right  to  have  respected,  and  the  law  will  not 
curiously  criticise  the  motives  or  even  caprices  by  which  parties 
may  be  influenced  in  making  or  refusing  to  alter  their  lawful 
agreements. 

It  is  well-settied  law,  that  the  alteration  of  a  note  or  other 
instrument,  by  one  party,  without  the  assent  of  the  other,  will 
render  void  the  instrument  so  altered.  There  may  be  some 
question  as  to  the  effect  of  consent,  without  anything  further, 
in  the  alteration  of  a  deed.  In  all  cases,  the  party,  by  consent- 
ing, makes  the  other  his  agent  to  do  the  act  of  altering  the  in- 
strument, or  in  fact  his  agent,  to  make  a  new  instrument  in  his 
name,  for  that  is  the  effect  of  the  operation.  How  far  the  tech- 
nical rule,  that  an  attorney  to  execute  a  sealed  instrument  must 
be  authorized  by  an  instrument  under  seal,  would  apply  in  such 
a  case,  may  be  matter  of  some  doubt.  But  this  difficulty  does 
not  arise  in  the  case  of  simple  contracts;  and  the  rule  is  well 
settled,  that  an  alteration  of  an  instrument,  not  under  seal,  by 
one  party,  with  the  assent  of  the  other,  will  not  render  void  the 
instrument:  Com.  Dig.,  Fait  (F.  1);  Shep.  Touch.  68;  HurU  v.. 
Adams,  6  Mass.  619. 
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It  has  been  held  by  this  conrt,  that  an  altexatloii  of  a  notewiU 
be  presumed  to  have  been  made  after  its  execution  and  deliveiy, 
unless  there  be  evidence  to  show  when  it  was  made :  HiCIs  v.  Barnes^ 
11  N.  H.  395.  Such,  also,  is  the  law  in  England:  HeTvnum  v. 
Dickinson^  5  Bing.  183.  And  the  same  cases  hold  that  the  bur- 
den is  upon  the  holder  to  explain  the  alteration,  or  to  prove  the 
assent  of  the  other  party.  It  only  remains,  then,  to  consider 
whether  the  plaintiff  has  proved  that  the  alteration  was  properly 
made  by  the  assent  of  the  defendants.  The  facts  proved  were 
certainly  such  as  to  justify  the  inference  by  the  jury,  that  the 
defendants,  when  the  alteration  was  brought  to  their  knowledge, 
assented  to  it.  If  so,  then  the  maxim,  omnis  rcUihabUio  retro 
trahitur,  et  mandato  cequiparcUur,  will  apply,  and  the  ratification 
must  be  held  to  be  in  its  effects  equivalent  to  an  original  author- 
ity. If,  as  before  suggested,  an  assent  to  an  alteration  be  in 
substance  an  authority  to  make  a  new  instrument,  it  will  bind 
the  parties,  for  the  debt  was  not  discharged  by  the  alteration: 
8vMon  V.  Toomer^  7  Bam.  &  Cress.  416.  The  parties  might  have 
given  a  new  joint  note  for  the  sum  due,  which  would  have  been 
nothing  more  than  an  assent  to  the  present  note,  in  its  altered 
form.  The  alteration,  then,  having  been  assented  to,  did  not 
avoid  the  note.  It  may  be  added,  also,  that  the  nature  of  the 
alteration,  being  apparently  against  the  plaintiff's  interest,  is 
strong  evidence  to  show  that  it  was  not  wrongfully  made. 

Judgment  on  the  verdict. 

Alteration  of  Nbootiablb  Instrxtmszti,  Efveot  of:  See  JUteheU  v.  Hi/nff- 
gold,  5  Am.  Dec.  433;  Stephem  v.  Orcihamt  10  Id.  485;  Woodworth  v.  BanJsqf 
Am,,  Id.  239,  and  note  discnssing  this  subject;  Aubuch&n  ▼.  McKnight,  13  Id. 
002;  KewdlY,  Mayberry,  23  Id.  261;  Whedoekv.  Freeman,  Id.  674;  Letcher 
T.  BcOea,  22  Id.  02;  Bank  of  Commonwealth  y.  McOhord,  20  Id.  308;  Halt  v. 
Batik  qfCommmweaUh,  SO  Id.  685. 


GUMMINGS    V.   NiOHOLS. 

[13  "Smw  HAiCPflBZBB,  4a0.] 

Books  of  Aooount  Need  not  be  Kept  in  any  Pahtioitlas  Fosu  to  en- 
title them  to  admission  in  support  of  the  accounts;  but  they  must  be 
kept  in  rach  a  manner  as  to  show  of  themselves  the  charges  and  the 
nature  thereof. 

Bntbiss  should  be  Made  at  or  Near  Timb  of  entry,  and  the  oath  of 
the  party  must  verify  that  fact. 

Fregiss  Day  of  the  Month  Need  not  be  Affixed  to  the  charge  in  all 
cases;  but  books  are  admissible  when  only  the  month  is  specified,  if  regu- 
lar in  other  respects. 
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Cbaboib  must  bs  Sntoxno  amd  'PAsmaauJti  bot  whero  tlie  eharge  is  for 
work  and  labor,  oontiniiiiig  from  day  to  day,  for  serwal  dayi,  it  ia  not 
seoeMary  to  aet  down  a  chaiige  for  each  day  by  itself. 

PLAnffnvF's  (jEMDm  to  Dvfkndakt  in  his  aeoonnt  ooold  not  be  naed  as 
eridenoe  against  the  defendanfa  aooonnt,  filed  in  aet-off  for  the  same 
subject-matter. 

Whkrk  Labok  is  PiBroBMXD  UVDBR  A  SpiciAL  CoHTBACT,  and  the  con- 
tract is  folly  performed,  so  that  money  is  due,  and  nothing  remaina  bat 
to  make  payment,  the  party  is  not  obliged  to  declare  npon  the  oontraot^ 
bat  may  sustain  an  action  upon  the  general  counts. 

Btidxnob  ov  Plaihtivf's  Ihtkhpebatb  Habits  ib  Admhwiblb  to  rebnt 
the  evidenoe  that  plaintiff  is  a  skiUfnl  workman. 

Ahbumhut  upon  an  account.  Defendant  had  also  brought 
Btiit  againBt  the  plaintiff  on  his  account,  and  by  consent  both 
actions  were  submitted  to  the  juiy  at  the  same  time.  Plaintifi 
introduced  his  book  of  accounts,  and  made  oath  in  support  of 
the  charges.  The  charges  were  all  for  work  and  labor  performed. 
Some  of  the  entries  were  not  dated,  others  specified  the  month 
only.  One  of  the  entries  not  dated  was  for  **  thirty-nine  days 
hoeing  and  getting  grain."  The  credit  side  of  the  account  con- 
sisted of  sereral  straight  marks  with  the  explanation  that  each 
mark  represented  a  day's  board.  Plaintiff  testified  that  some  of 
the  entries  were  made  after  and  some  at  the  time  the  service  was 
performed.  Defendant  objected  to  the  book  as  evidenoe,  but 
the  objection  was  overruled.  Plaintiff  introduced  witnesses  to 
prove  the  value  of  his  labor,  and  they  testified  that  he  was  a 
skilled  laborer,  was  energetic  and  industriotis.  Defendant  in 
rebuttal  offered  eyidence  of  the  plaintiff's  intemperate  habits, 
but  the  court  excluded  it,  holding  that  the  question  was,  whethei 
the  work  was  well  or  ill  done,  and  that  plaintiff's  intemperance 
did  not  necessarily  effect  that  question.  Then  there  was  evi- 
dence offered  by  Nichols  to  the  effect  that  the  labor  was  per- 
formed under  a  8i>ecial  contract  by  the  month;  Cummings  pro- 
duced evidence  to  show  that  it  was  not  so  performed.  Nichols' 
counsel  requested  the  court  to  instruct  the  jury  that  if  the  labor 
charged  to  be  done  by  the  day  was  done  under  a  special  contract 
by  the  month,  the  charges  must  be  rejected  under  this  declara- 
tion. The  court  refused  to  so  charge.  The  jury  found  for  the 
plaintiff,  and  defendant  moved  for  a  new  trial. 

Cushing^  for  the  defendant. 
Hiibhard,  contra. 

By  Court,  Pabebb,  C.  J.  There  is  no  particular  form  in  which 
the  book  of  a  party  must  be  kept,  in  order  to  its  admission  as 


July,  1843.]  CuHMiKQS't;.  ]^iOHOL&  603 

eyidence,  in  support  of  his  acoQtmt.  But  it  must  be  Icept  in 
such  a  mode  as  to  show  of  itself,  a  charge  against  the  adverse 
party,  and  the  nature  of  that  charge,  so  that  the  book,  in  con- 
nection with  the  party's  oath  that  the  book  is  his  original  book 
of  entries,  that  the  charges  are  in  his  handwriting,  that  they 
were  made  at  the  time  they  purport  to  haye  been  made,  and  at 
or  near  the  times  of  the  delivery  of  the  articles,  or  the  perform- 
ance of  the  services,  will  show  the  nature  of  the  claim,  without 
further  evidence  from  the  party  to  interpret  the  meaning  of  arbi- 
trary characters,  the  signification  of  which  is  known  only  to 
himself.  It  may  be  in  such  characters  as  are  in  use  by  persons 
of  a  particular  trade  or  profession,  and  which  would  not  readily 
be  understood  by  persons  not  conversant  with  the  subject-mat- 
ter; and  in  such  case,  evidence  of  other  persons  may  be  admitted 
to  explain  the  meaning  usually  attached  to  characters  of  that 
description.  But  in  ordinary  cases,  the  suppletoxy  evidence  of 
the  party,  in  support  of  his  book,  goes  no  further  than  to  the 
particulars  above  specified:  Eastman  v.  MoiUtony  3  N.  H.  157. 

The  debit  side  of  the  plaintiffs  account  is  not  objectionable 
in  this  respect.  The  nature  of  the  service  is  suffidentiy  set 
forth,  and  there  is  no  exception  that  the  entries  on  that  side  are 
in  such  form  that  it  can  not  be  collected  from  the  book  itself 
that  the  charges  were  intended  to  be  made  against  the  defend- 
ant. If  the  straight  marks  upon  the  credit  side  of  the  account 
had  been  used  to  make  charges,  they  would  not  of  themselves 
be  suffidentiy  specific  to  come  within  the  rule;  but  a  question 
might  arise  whether  they  were  not  made  so  by  the  explanation 
which  precedes  them. 

To  be  admissible,  the  entries  should  be  made  at  or  near  the 
time  of  the  transaction,  and  the  oath  of  the  party  must  verify 
that  fact.  No  particular  limit  is  fixed  beyond  which  the  entry 
can  not  be  made.  The  court  must  judge  whether  the  droum- 
stonces  of  the  case  bring  it  within  the  rule.  But  it  is  dear  that 
the  entries  must  not  be  memoranda  made  from  the  memory  of 
things  which  have  long  since  passed. 

The  entries  must  have  been  made  at  the  time  they  purport  to 
have  been  made.  This  implies  that  there  must  be  dates,  so  fax, 
at  least,  that  the  court  may  see  that  the  case  comes  within  the 
rule.  But  it  is  not  necessary  that  the  precise  day  of  the  month 
should  be  affixed  to  the  charge  in  all  cases.  To  require  this 
would  exdude  the  books  of  many  individuals.  The  book  has 
been  admitted  when  only  the  month  has  been  specified,  it  ap« 
pearing  to  be  regular  in  other  respects. 
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The  charges  must  be  specific  and  particular;  but  in  this  respect 
some  latitude  is  allowed,  depending  upon  the  nature  of  the  case: 
See  Baasett  t.  Spofford,  11  N.  H.  167.  In  a  charge  for  work  and 
labor,  continuing  from  day  to  day,  for  several  days,  it  is  not 
iie<^essary  to  set  down  a  charge  for  each  day  by  itself.  But  a 
bricklayer's  charge  for  one  hundred  and  ninety  days'  work,"  and 
a  physician's  charge  of  **  thirteen  dollars  for  medicine  and  at-  f 

tendance  in  curing  the  whooping-cough,"  have  been  rejected  as  | 

too  general  and  indefinite.  It  has  been  said  that  this  is  a  mat- 
ter which  must  reside  yery  much  in  the  discretion  of  the  judge, 
to  be  exercised  according  to  the  nature  of  the  subject,  and  its 
susceptibiliiy  of  being  precisely  charged:  See  the  cases  collected 
in  2  Cowen  &  Hill's  Phil.  Ev.  699;  Greenl.  Ev.  141.  If  the 
charge  be  for  labor,  and  it  be  a  continuing  service  for  three  or 
four  days,  there  seems  to  be  no  very  cogent  reason  why  it  may 
not  form  the  subject-matter  of  a  single  charge.  On  the  other 
hand,  if  it  continue  for  months,  there  is  no  reason,  if  the  party 
relies  upon  his  book,  why  he  should  not  make  his  charges  from 
week  to  week,  or  in  other  limited  terms. 

Upon  the  principles  thus  stated,  it  is  apparent  that  some  of 
the  charges  in  the  plaintiff's  account  are  not. such  as  can  be  sub- 
stantiated by  his  book  and  suppletory  oath.  Not  having  the 
original  book  before  us,  we  have  merely  laid  down  general  rules 
applicable  to  the  case.  Something  may  depend  upon  its  appear- 
ance. 

It  has  been  said,  in  the  argument,  that  the  credits  on  the 
plaintiff's  book  were  used  to  restrict  the  defendant's  claim  in  the 
other  action,  in  which  he  is  plaintiff,  founded  upon  the  subject- 
matter  of  those  credits.  The  most  favorable  light  in  which  this 
can  be  viewed  for  the  plaintiff  is,  to  regard  the  claim  in  that 
action  as  if  it  had  been  filed  in  set-off  in  this,  both  actions  hav- 
ing been  tried  at  the  same  time.  But  the  plaintiff's  credits  to 
the  defendant,  in  his  accoimt,  could  not  be  used  as  evidence 
against  the  defendant's  account,  filed  in  set-off  for  the  same  sub- 
ject-matter. This  is  clear  in  principle;  and  it  seems  to  have  been 
settled  in  Summers  v.  McKim,  12  Serg.  &  R.  405,  that  where  the 
plaintiff  goes  on  his  original  entries,  the  defendant  will  not  be 
allowed  to  give  in  evidence  his  own  counter  entries  of  the  same 
work:  See  the  case  cited  in  2  Cowen  &  Hill's  Phil.  Ev.  693. 
The  rule  does  not  extend  so  far  as  to  authorize  the  use  of  his 
book,  by  a  party,  to  curtail  or  defend  the  claims  of  other  parties 
Against  him. 

It  is  not  a  sui&cient  objection  to  the  introduction  of  the  book 
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and  oath,  as  evidence,  that  the  Embject-matter  of  the  entry  may 
have  been  done,  delivered,  or  received,  under  a  special  contract. 
Such  entries  are  proof  of  the  use  of  anything  hired  and  re- 
turned, respecting  which  there  is  often  a  special  contract  for 
time  and  price.  And  see  other  cases  collected  in  2  Cowen  &  Hill's 
Phil.  Ev.  692.  It  is  settled  that  where  labor  is  x)erformed9  m»» 
terials  furnished,  etc.,  under  a  special  contract,  and  the  oon* 
tract  is  fully  performed,  so  that  the  money  is  due,  and  nothing 
remains  to  be  done  but  to  make  payment,  the  party  is  not  obliged 
to  declare  upon  the  contract,  but  may  sustain  an  action  upon 
the  general  counts:  Bull.  N.  P.  139;  Boscoe'sEv.  221;  3  Stark. 
Ev.  1762. 

The  principle  is  applicable  to  our  form  of  action  upon  an 
account  annexed  to  the  writ,  which  is  but  a  general  count  for 
goods,  labor,  or  whatever  else  may  form  the  prox)er  subject- 
matter  of  ordinary  charges  upon  book.  If  the  articles  were 
delivered,  or  the  service  performed,  upon  some  special  contract, 
but  upon  the  delivery  or  performance  there  was  nothing  remain- 
ing but  a  duty  to  pay  money,  an  action  upon  an  accoTint  an- 
nexed to  the  writ  may  be  sustained,  to  recover  the  price,  pro* 
vided  the  subject-matter  of  the  contract,  when  thus  delivered, 
or  performed,  was,  in  the  usual  mode  of  keeping  accounts,  a 
proper  matter  to  be  charged  upon  the  party's  book.  And  when 
a  charge  has  been  duly  made,  it  is  susceptible  of  proof  by  the 
book  and  oath  of  the  pariy,  notwithstanding  it  may  have  had 
its  origin  in  some  special  agreement,  imless  better  evidence  exists. 

It  will  be  understood,  of  coturse,  that  there  are  divers  matters, 
resting  upon  special  contract,  which  do  not  furnish  the  proper 
subject-matter  of  a  charge  in  account;  as,  for  instance,  a  con- 
tract to  pay  the  debt  of  another,  which  not  only  warrants  no 
charge  upon  book,  but  comes  within  the  statute  of  frauds  re- 
quiring the  promise  to  be  in  writing. 

The  defendant  farther  objects,  that  he  was  not  permitted  to 
show  that'  the  plaintiff  was  of  intemperate  habits,  in  order  to 
rebut  in  some  degree  the  conclusions  which  might  otherwise  \m 
drawn  from  the  evidence  that  the  plaintiff  was  a  skillful  work* 
man.     We  are  of  opinion  that  this  exception  is  well  taken. 

A  doubt  has  been  suggested  whether  the  evidence  to  show  the 
plaintiff  to  be  a  person  of  skill  in  his  trade  was  rightly  ad- 
mitted; but  we  perceive  no  valid  objection  to  that  evidence. 
The  labor  of  a  skillful  workman  is  of  more  value  than  that  of 
one  who  has  little  experience  in  any  x)articular  trade  or  business, 
and  entitles  him  to  a  higher  compensation.    And  if  the  amount 
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which  he  daixna  to  xecover  for  his  services  be  contested,  he  znay 
surely  show  that  he  has  the  necessaty  skill  and  experience  to 
increase  the  Tolue  which  should  be  placed  upon  his  services. 

And  on  the  other  hand,  evidence  of  habitual  intemperance 
has  a  tendency,  greater  or  less,  to  rebut  the  evidence  of  sidll  and 
experience;  it  being  the  common  knowledge  of  mankind  that 
the  labor  of  persons  addicted  to  intemperance  is  not,  under  or- 
dinary circumstances,  of  the  same  value  as  that  of  sober  men. 

If  intemperance  tends  to  produce  irritability  of  the  nervous 
system,  weaken  the  muscular  action,  and  impair  the  mental  fac- 
ulties— all  which  is  controverted  by  few  at  the  present  day — 
evidence  of  its  existence  in  any  particular  case  certainly  has  a 
tendency  to  show  that  the  labor  and  services  of  the  subject  of 
it  are  of  less  value,  other  things  being  equal,  than  those  of  one 
whose  system  is  not  thus  affected.  The  weight  of  the  evidence 
must  dex)end  upon  the  degree  of  the  excess,  and  the  particular 
circumstances  of  the  case.  It  it  sufficient  here  that  the  evidence 
is  competent  for  the  purpose  for  which  it  was  offered. 

New  trial  granted. 

Books  or  Aooouirr  as  BvmxBroB:  See  UiAon  Bank  ▼.  Knapp,  15  Am.  Deo. 
181,  in  the  note  to  whioh  case  this  subject  is  discnssed;  also  Merrill  ▼.  Ithaoa 
S  Otwego  R.  R.  Co.,  30  Id.  130,  and  note;  Fyrsythe  ▼.  NarcroBB,  Id.  d3i| 
SiehUa  ▼.  Mather^  32  Id.  621;  PenobacU  Boom  Corporaihn  v.  Xamson,  83  Id. 

ese. 


Blake  v.  Niles. 

[18  Hew  Hakpshooi,  409.] 

Death  Ezodbis  Non-psbiobmavob  of  CoNDinoir  ov  Bohd^  when  it  oalli 
for  personal  service  on  the  part  of  the  obligor. 

Whbus  Condition  was  that  Obuoob  should  Takb  Poob  Dxbtobib^ 
Oath  within  a  year,  and  he  died  before  the  expiration  of  the  year,  per- 
formance of  the  condition  is  excused. 

Debt  against  the  defendants  as  sureties  upon  a  bond  filed  by 
Tuttle  and  Niles  to  secure  their  release  from  arrest  on  an  execu* 
tion  issued  on  a  judgment  recovered  against  them.  The  condi- 
tion of  the  bond  was  that  the  principal  obligors  should,  vrithin 
a  year,  apply  to  the  proper  authorities  and  take  the  poor  debt- 
ors' oath;  or  in  default  they  should  surrender  themselves  to  the 
creditor.  Tuttle  took  the  oath,  but  Niles  died  about  a  month 
after  the  execution  of  the  bond,  ^without  having  done  so.  Suit 
was  then  brought  against  the  sureties. 
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Whipple,  for  the  plaintiff. 
Pierce  and  Fowler,  contra. 

By  Conrt,  Pabksb,  0.  J.  No  question  arises  upon  so  much  of 
ihis  bond  as  relates  to  the  matters  to  be  done  by  Elijah  Tuttle. 
It  appears  that  he  performed  the  condition,  so  far  as  he  was 
concerned.  The  question  is,  whether  the  non-performance  on 
the  part  of  John  Niles  is  excused  by  his  death. 

It  is  well  settied  that  where  the  condition  of  a  bond,  recog-. 
nizance,  etc.,  is  possible  at  the  time  of  making  the  condition, 
and,  before  the  same  can  be  performed,  the  condition  becomes 
impossible,  by  the  act  of  God  or  of  the  law,  or  of  the  obligee, 
etc.,  there  the  obligation  is  saved:  Co.  Lit.  206,  a.  Thus  if  a 
man  be  bound  by  recognizance,  or  bond,  that  he  shall  appear 
at  the  next  term  in  such  a  court,  and  before  the  day  he  dies,  the 
recognizance  or  obligation  is  saved:  Id.  So  where,  being  under 
a  similar  recognizance,  he  was  taken  violently  sick  before  the 
day,  confined  to  his  house  and  bed,  and  could  not  be  removed, 
and  died  after  the  day,  it  was  held  that  the  performance  was  ex- 
cused: The  People  v.  Manning,  8  Oow.  297  [18  Am.  Dec.  461]. 
The  principle  is  recognized  also  in  Mounsey  v.  Drake,  10  Johns. 
29. 

The  present  case  is,  in  principle,  like  those  above  cited,  with 
the  exception  that  here  the  condition  consisted  of  two  parts,  in 
the  disjunctive,  and,  for  aught  which  appears,  Niles  might  have 
performed  one  of  them  in  his  life-time.  Nearly  a  month  elapsed 
after  the  execution  of  the  bond,  and  no  reason  is  shown  why  he 
might  not  within  that  time  have  taken  the  poor  debtors'  oath. 

But  we  are  of  opinion  that  this  does  not  take  the  case  out  of 
the  principle.  From  the  nature  of  the  case,  it  was  intended 
that  he  should  have  the  whole  year  in  which  to  take  the  oath; 
and  he  was  bound,  if  he  did  not  take  it  within  that  time,  to  sur- 
render himself.  His  death,  before  the  expiration  of  the  time, 
deprived  '^^^  of  the  power  to  take  the  oath  withm  a  portion  of 
the  time  allowed  him  so  to  do  by  the  provisions  of  the  law,  and 
prevented  his  surrender  in  default  of  his  having  done  so.  As  he 
was  not  required  to  take  the  oath  before  the  twentieth  of  March, 
there  was  no  default  on  his  part,  and  it  is  for  that  reason  that 
the  condition  of  the  bond  is  saved. 

In  Laughter^e  Case,  5  Co.  21,  it  is  held  that  where  the  condi- 
tion of  a  bond  consists  of  two  parts,  in  the  disjunctive,  and 
both  are  possible  at  the  time  of  the  bond  made,  and  afterwards 
one  of  them  becomes  impossible  by  the  act  of  God,  the  obli- 
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gor  is  not  bound  to  perform  the  other  part;  for  the  condition  ia 
made  for  the  benefit  of  the  obligor,  and  shall  be  taken  ben- 
eficially for  him,  and  he  hath  election  to  perform  the  one  or  the 
other,  for  tlie  saving  of  the  bond.  But  it  is  not  neoessaiy  to 
consider  how  fax  that  jxrinciple  might  apply  in  the  present  case. 

It  is  sufficient  for  the  decision  of  this  case  that  where  the  con- 
dition of  the  bond  is  for  the  personal  performance,  by  the  obli- 
gor of  oiiv  of  two  things;  one  of  which  may  be  done  at  any  time 
within  a  limited  period,  and  the  other  is  to  be  performed,  in  de- 
fault of  the  first,  at  the  expiration  of  that  time;  if,  within  the 
time,  the  performance  becomes  impossible,  by  the  act  of  Qod, 
the  condition  of  the  bond  is  saved. 

The  case  of  bail,  when  the  principal  dies  after  avoidance  and 
return  of  non  est  inventus,  stands  upon  a  different  ground. 
There  the  condition  is  forfeited  by  the  avoidance  and  return, 
and  the  liability  of  the  bail  is  fixed.  There  is  a  provision  of  the 
statute,  however,  on  compliance  with  which  the  bail  may  still 
obtain  a  discharge.  But  this  is  no  part  of  the  obligation,  and 
unless  the  bail  complies  with  the  terms,  he  can  not  avail  himsftlf 
of  its  provisions:  HamUton  v.  Dunklee,  1  N.  H.  172. 

Judgment  for  the  defendants. 


Hyde  v.  Noble. 

[13  New  Hampihibi,  49H 

Pabtt  has  SiTmcDDrT  Psopebtt  to  Maxntadt  Tbovxb  when  he  is  part 

owner  of  the  property  converted,  and  has  the  pooeeMion  and  oomplets 

control  of  all  of  it. 
Pabtt  Pubghasino  Pbopsbtt  rBOM  Onx  Who  has  no  Bzoht  to  Sell, 

and  holding  it  to  his  own  use,  ia  guilty  of  a  direct  act  of  convernon  with- 

oat  any  demand  and  refoaaL 
JuDGMSNT  No  Bab  to  a  SiooifD  Aonov,  WHBH.—Jadgment  against  a 

master  for  selliBg  the  goods  he  has  agreed  to  transport,  is  no  bar  to  an 

action  of  trover  against  his  vendees  for  conversion. 

Plainiiff  and  others  were  owners  of  certain  lumber,  manu- 
factured in  Maine.  The  mills  wer»  hired  by  the  plaintiff  for  the 
benefit  of  all  the  owners,  and  he  had  possession  of  the  lumber 
for  himself  and  as  agent  for  the  others,  and  had  complete  con* 
trol  over  it.  He  entered  into  a  contract  with  Kenniston,  the 
master  of  a  schooner,  by  which  the  latter  agreed  to  transport  a 
cargo  of  lumber  to  Weymouth.  After  he  had  started  on  the 
voyage,  Kenniston  sold  some  of  the  lumber  to  the  defendants. 
Plaintiff  brought  an  action  against  Kenniston,  and  obtained  a 
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jadgment  against  him,  on  which  execntion  was  issued.  After 
that  suit  plaintiff  demanded  the  lumber  sold  of  the  defendant, 
who  refused  to  giye  it  to  him,  and  the  present  action  of  trover 
was  brought.  The  points  contended  for  by  the  defendant  were 
that  the  plaintiff  could  not  mftintain  the  present  action,  and 
that  the  judgment  against  Eenniston  was,  at  any  rate,  a  bar  to 
it.    Verdict  for  plaintiff ;  defendant  moved  for  a  now  trial. 

Chrislie,  for  the  defendants. 

Emery  and  Bartlett,  contra. 

"Bj  Court,  Pabkeb,  0.  J.  The  plaintiff  had  a  sufficient  prop- 
erty in  the  lumber  to  enable  him  to  maintain  trover,  if  the  de- 
fendants are  liable.  He  was  part  owner  of  the  lumber,  and 
although  others  were  interested  in  it,  yet  it  appears  that  he  hired 
the  mills  at  which  it  was  manufactured,  had  possession  of  them 
and  of  the  lumber,  and  had  the  complete  control  of  it.  It  is 
evident  that  he  might  have  sold  it,  being  accountable  to  those 
interested,  for  the  proceeds,  and  it  seems  that  he  had  shipped 
it  for  that  purpose.  He  had,  then,  a  general  properly  in  part, 
and  a  special  property  in  the  residue,  and  the  latter  alone  is 
sufficient  for  the  purpose  of  this  action:  Jones  v.  Sinclair ^  2  N.  H. 
820;  Knight  v.  Legh,  4  Bing.  489*  [9  Am.  Dec.  75].  The  sale 
by  Kenniston  terminated  the  bailment,  and  the  plaintiff  had  the 
right  of  possession:  Sanborn  v.  Colman,  6  N.  H.  14  [23  Am.  Dec. 
703];  Sargent  v.  OHe,  8  N.  H.  325. 

The  purchase  by  the  defendants,  taking  possession  as  they 
appear  to  have  done,  and  holding  it  as  their  own  property,  was 
a  conversion.  They  received  the  possession  from  one  who  had 
no  authority  to  deliver  it  to  them,  under  a  sale  which  purported 
to  vest  the  property  in  them;  and  they,  by  the  purchase,  under- 
took to  control  it  as  their  own  property.  This  was  an  assump- 
tion of  power  over  it,  inconsistent  with  the  rights  of  the  plaintiff. 
Purchasing  the  property  from  one  who  had  no  right  to  sell,  and 
holding  it  to  their  own  use,  is  a  direct  act  of  conversion,  with- 
out any  demand  and  refusal.  Their  possession  was  unlawful  in 
its  inception,  by  reason  of  the  want  of  authority  in  Kenniston 
to  make  the  transfer.  It  is  only  where  a  party  obtains  the  pos- 
session lawfully,  that  it  is  necessaiy  to  show  a  demand  and 
refusal:  6  N.  H.  14;'  Galvin  v.  Bacm,  2  Faiif.  28  [25  Am.  Dec. 
258];  Wilkinson  v.  King,  2  Camp.  335;  Bristol  v.  Burt,  7  Johns. 
254  [5  Am.  Dec.  264] ;  Boies  v.  Conkling,  10  Wend.  389. 

The  remaining  question  is,  whether  the  suit  and  judgment 

— — ■  -   ■  '  , 

1.  4  Btng.  689.  3.  Sanbrnn  y.  Colmon;  S.  C,  38  Am.  Dae.  708. 
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against  Eezmiston,  if^ithout  satisfactiony  oonstiiate  a  bar  to  this 
action. 

The  action  against  him  was  for  a  breach  of  his  contract  to  trans* 
port  certain  lumber  and  deliver  it  at  Weymouth,  alleging  that  he 
had  not  delivered  it.  It  is  not  found,  in  terms,  that  the  plaintiff 
recovered  judgment  for  the  value  of  the  lumber  in  that  action, 
but  it  may  perhaps  be  inferred,  pnma  facie^  from  the  fact  that 
the  plaintxiF  in  that  writ  alleged  the  value  of  the  lumber  to  be 
five  hundred  and  one  dollars  and  forfy  cents,  and  obtained  a 
judgment  for  that  sum  as  damages. 

Hie  present  action  is  for  a  wrong  done  by  the  defendants  to 
the  plaintiff,  by  a  conversion  of  a  part  of  the  same  lumber. 

The  two  suits  are,  therefore,  not  for  the  same  cause  of  action. 
Nor  are  they  in  any  way  inconsistent  with  each  other.  If  the 
plaintiff  had  first  brought  this  action  against  the  defendants, 
and  obtained  judgment  and  satisfaction,  he  would  still  have 
had  a  right  to  mairitAin  the  action  against  Eenniston:  Barron  v. 
Davis^  4  N.  H.  338.  If  he  had  first  obtained  by  this,  and  other 
actions  against  other  purchasers,  the  whole  value  of  the  lumber 
sold  by  Eenniston,  he  might  still  have  been  entitied  to  damages 
against  the  latter  for  the  non-performance  of  his  contract.  Had 
Kenniston  performed  his  duty,  and  delivered  the  lumber  at 
Weymouth,  the  plaintiff  might,  perhaps,  have  derived  a  still 
greater  sum  from  the  sale  of  it.  At  any  rate  he  was  entitied  to 
the  x)erf ormance  of  the  contract,  and  Kenniston  liable  for  the 
breach.  But  having  first  claimed  the  value  of  the  lumber  of 
Eenniston,  and  included  it  in  his  judgment  agaiost  him,  the 
question  is  whether  that  bars  him  from  resorting  to  others 
against  whom,  but  for  that  judgment,  he  had  good  cause  of 
action.  And  notwithstanding  the  cases  cited  by  the  counsel  for 
the  defendants  from  some  of  the  earlier  books,  and  even  some 
modem  cases,  go  very  far  towards  sustaining  his  position,  we 
are  of  opinion  that  the  judgment  against  Eenniston,  without 
satisfaction,  if  the  value  of  the  property  was  included  in  it, 
furnishes  no  bar  to  a  resort  to  others,  who  were  also  liable  to 
the  plaintiff  upon  a  different  ground  of  action  for  the  same 
property. 

This  is  not  an  action  for  the  recovery  of  damages  for  the  same 
matter  for  which  the  plaintiff  has  already  a  judgment  against 
the  same  defendant.  Nor  is  it  a  case  of  an  election  de  meHor- 
ibuB  damnis,  for  the  damages  recovered  are  not  for  the  same 
wrong.  The  cause  of  action  is,  as  we  have  seen,  different.  If, 
however,  it  were  so,  it  is  by  no  means  clear  that  a  judgment  and 
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execution  against  one,  without  satisfaction  should  constitute  a 
bar:  Bishop  v.  Livingsion,  1  Johns.  292  [3  Am.  Deo.  830],  and 
authorities  cited.  The  injured  party  has  a.  right  to  pursue  all 
who  have  done  the  wrong,  until  he  obtains  a  satisfaction  for  it, 
tinless  he  does  something  that  is  equiTolent  to  a  release  of  one. 
But  an  attempt  to  obtain  satisfaction  of  one  wrong-doer,  with- 
out success,  neither  indicates  an  intention  to  release  another 
wrong-doer,  nor  furnishes  a  reason  why  he  should  be  exempted 
from  his  responsibiliiy. 

Nor  can  the  judgment  against  Eenniston  be  regarded  as  an 
affirmance  of  his  acts,  as  it  might  have  been  had  the  action  been 
assumpsit  to  recoTer  the  money  he  received  upon  the  sale.  So 
far  from  a  ratification  of  his  acts,  the  action  against  >^iiti  treats 
them  all  as  tortious. 

Satisfaction  of  the  judgment  against  him  would  show  that  the 
plaintiff  had  no  further  claim  for  damages;  but,  without  pay- 
ment, it  is  merely  the  case  of  an  unsuccessful  attempt  to  obtain 
satisfaction  of  one  person,  for  a  breach  of  the  duiy  devolyed 
upon  him  by  his  contract;  and,  failing  in  that,  a  call  upon  an- 
other to  respond  in  damages  for  a  tortious  interference  with  a 
part  of  the  prox>erty  which  formed  the  subject-matter  of  the  con- 
tract. 

In  a  contract  for  the  sale  of  goods,  it  is  the  payment  of  the 
price  which  completes  the  purchase,  unless  by  special  agreement 
a  credit  be  given,  in  which  case  the  promise  of  the  vendee  is 
substituted  for  the  payment  of  the  money:  Long  on  Sales, 
Band's  ed.  [114]  188.  And  so  in  the  case  of  a  tortious  taking, 
where  there  is  no  promise;  it  is  the  payment  of  the  value,  and 
not  the  recovery  of  the  judgment  for  that  value,  which  stands 
in  the  place  of  a  purchase,  and  operates  to  transfer  the  property. 
Had  the  action  against  Kenniston,  therefore,  been  trover,  it 
would  not  have  varied  the  case. 

We  think  this  action  is  clearly  sustained  upon  principle,  and 
there  is  quite  enough  of  authority  to  warrant  us  in  disregarding 
the  cases  opposed  to  it:  2  Kent's  Com.  388,  and  authorities  cited; 
Osterhout  v.  Boberis,  8  Cow.  43;  Campbell  v.  Phelps^  opinion  of 
Wilde,  J.,  1  Pick.  70  [11  Am.  Dec.  139];  Drake  v.  AfUcheU,  opin- 
ion of  Lord  EUenborough,  0.  J.,  3  East,  258. 

Judgment  on  the  verdict. 

Pbopbrtt  Kecessabt  to  Maintain  Tboveb:  See  note  to  Orubb  ▼.  Chul" 
ford,  28  Am.  Dec.  708;  Stewart  ▼.  Kearney,  31  Id.  482;  SaUua  v.  EvereU,  82 
Id.  641;  8w\fi  v.  JUoBeley,  33  Id.  197;  LewU  y.  MoUeff,  34  Id.  379;  Twle^  v. 
Tucker,  35  Id.  449. 
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CoiTTBBSioir,  What  Amounts  to:  See  Dent  ▼.  ChSUa^  26  Id.  350,  and  note 
referring  to  other  casee  in  this  aeries;  Qraham  v.  WarMt^  28  Id.  05;  Irith  y. 
Oloyea,  30  Id.  446. 

ZvwxMxsT  No  Bab  to  Ssoohd  Action,  Whxn:  See  VTr^JI^  t.  Laikrop^  15 
Am.  Deo.  529;  BUiot  v.  Porter,  80  Id.  689L 

Thb  fbincifal  oass  wab  gitxd  with  affboval  in  Stanley  t.  Cfayford,  1 
Cash.  546;  Todd  t.  Old  O.  dt  F.  River  R.  R.  Go,»  3  AIL  20;  Lowgoy  t. 
Murray,  3  WalL  17,  and  Murray  v.  Loff^oy,  2  Cliff.  100. 


HivEN  v.  New  Hamfshisb  Asxluil 

[18  Haw  Haxpsbdub,  S83.] 
Bboobds  ov  a  Cobforation  abb  thz  Bsst  Bvn>SN<m  to  prove  its  aots,  is 

a  aoit  against  it. 
TnTDfONT  ov  OnnoiB  ov  Ck>BPOBATioN  OAK  NOT  BB  Bbokivbd  to  show 

facts  which  appear  on  the  records,  unless  he  had  notified  the  corporation 

to  produce  the  books,  and  it  had  ref  osed  to  do  so. 
C&ABTERS  AND  Bt-lawb  MT7ST  BE  Pbotbd;  they  osn  not  be  jndidally  noticed. 

Assumpsit  by  plaintiff  to  recover  from  defendant  money  ex- 
pended in  i)erf orming  services  for  it,  by  its  direction  and  while 
in  its  employment.  The  plaintiff  offered  the  deposition  of  Cones 
to  prove  his  employment.  A  paper  signed  by  Cones  and  Haven 
was  annexed  to  the  deposition,  stating  that  plaintiff  was  ap- 
pointed agent  for  the  business  of  the  institution  in  pnrsoanoe 
of  a  vote  authorizing  the  appointment  of  a  general  agent. 
Cones  deposed  that  the  trustees  of  the  corporation  by  vote 
authorized  him  to  appoint  an  agent;  that  he  was  present  at  the 
vote;  that  as  a  trustee,  he  approved  of  the  charges.  On  cross- 
examination  he  said  that  he  had  been  told  no  such  vote  appeared 
on  the  records  of  the  trustees,  but  that  he  had  not  examined  the 
records;  that  he  could  not  recollect  the  language  of  the  vote. 
Haven  deposed  that  Coues  told  him  they  were  authorized  to  ap- 
point an  agent,  and  accordingly  he  signed  the  'p&per.  The 
parties  agreed  that  if  the  depositions  were  incompetent  to  prove 
facts  contained  in  them,  judgment  should  be  for  defendant; 
otherwise,  the  auditor  should  examine  and  report  upon  plaint- 
iff's claim. 

Hackeit,  for  the  plaintiff. 

8L  Clair,  contra. 

By  Court,  Gilghbist,  J.  It  is  very  probable,  from  the  testi- 
mony of  Mr.  Coues,  that  a  record  was  made  of  the  appointment 
of  the  plaintiff  as  an  agent  of  the  asylum,  and  it  is  certainly  to 
be  implied,  that  the  corporation  kept  records  of  their  doings. 
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The  rule  then  applies  that  the  best  eyidence  must  be  giyen,  of 
which  the  nature  of  the  thing  is  capable;  that  no  evidence  shall 
be  given  which  supposes  still  greater  evidence  behind  in  the 
party's  possession  or  power.  And  it,  in  the  course  of  a  trial,  it 
appear,  either  upon  the  direct  or  cross-examination  of  the  wit- 
nesses, that  written  evidence  exists  of  the  facts  sought  to  be 
proved  by  parol,  the  parol  evidence  will  be  laid  out  of  the  case: 
Bex  V.  The  InhaMarUs  of  Padstow,  4  Bam.  &  Aid.  208. 

If  in  a  suit  against  a  corporation  it  be  desired  to  prove  the 
acts  of  the  defendant,  its  records,  which  are  usually  kept,  are 
the  best  evidence,  and  should  be  produced:  Owinga  v.  Speed,  5 
Wheat.  424;  3  Johns.  226;^  10  Id.  154.'  The  testimony  of  an 
officer  can  not  be  received,  to  show  what  the  votes  are,  or  the 
authority  conferred  by  them:  Lumbard  v.  Aldrich,  8  N.  H.  31 
[28  Am.  Dec.  381].  And  if  the  plaintiff  desired  to  prove  any 
facts  which  appeared  of  record,  he  should  have  notified  the  cor- 
poration to  produce  the  books.  If  they  had  not  been  produced, 
he  might  then  have  given  parol  evidence  of  the  votes  of  the 
trustees:  Thayer  v.  Middlesex  Mutual  Ins.  Co.,  10  Pick.  326. 
The  depositions  were,  therefore,  incompetent. 

It  may  be  added,  also,  that  in  this  case  there  was  no  evidence 
of  the  charter  or  the  by-laws,  so  that  it  could  be  ascertained 
what  powers  had  been  given  the  trustees.  These  matters  we  can 
not  judicially  notice.  If  the  trustees  had  no  power  to  appoint  an 
agent,  the  action  could  not  be  maintained,  and  in  that  case  the 
depositions  would  be  immateriaL  In  the  present  state  of  the 
ease  there  must  be. 

Judgment  for  the  defendant. 

CktBPOBATK  Pboceedinos  AND  Bt-lawb,  EvmiHcs  ov.^Oorponttioii 
books  are  evidence  of  the  proceedings  of  the  corporation:  ffighkmd  TWn- 
piie  Co.  V.  MeKean,  6  Am.  Dec  324;  CkmuiumweaUh  v.  Wodper,  8  Id.  628. 
The  principsl  esse  waa  cited  to  the  pdnt  that  oonrts  are  not  boond  to  take 
judicial  notice  of  the  ordinances  or  by-Uws  of  a  corporation,  in  Lucas  v.  Stm 
f^randaco,  7  CaL  474. 

t,  JadaomY.  WdUk.        2.  Bit^dmtd  gWiy<N  O:  t.  JfcJCtea;  ft.  0.,  S  Am.  Dec  lat^ 
▲iL  nac  Vol.  ZZZVni- 
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GOUSE    V.   BOTLES. 

[8  Obbv's  Ghasobbt,  sis.] 

Wmv  Lahd  Z8  Sold  ab  Covtaxsvxq  so  Maitt  Aobx8»  *'  Mobb  oe 

bat  the  parties  oontempUte  the  land  as  oontalning  the  amoimt  oslled  te 
in  the  deedf  the  party  snBtaixung  the  loss  miut  be  allowed  for  it»  if  on  A 
Borv^  a  material  Tariance  between  the  amoimt  oalled  for  and  the  aotoal 
amonnt  is  f oond  to  exist. 

Vaot  tsat  Vsndkb  was  a  Nuohbob  and  Saw  Land  Dailt  makes  no  diffsiw 
enosy  and  the  doctrine  of  ca/oeat  emptor  has  no  applioation. 

AaATKMXNT  IN  PuBOKASK  Peicb  WILL  BE  Allowxd  in  a  snit  to  foredloae  a 
mortgage  given  for  the  purchase  price,  though  the  contract  is  eaceontsd, 
where  a  tract  contains  less  land  than  the  oontract  of  sale  and  deed  call 
for. 

Bill  to  foreoloee  a  mortgage.    The  opinion  statea  the  ease. 
Vroonif  for  the  complainant. 
Dayton,  contra. 

Penninoton,  Chancellor.  This  is  a  bill  for  the  foredosiire  of  a 
mortgage  given  by  the  defendant,  Bojles,  to  the  complainant. 
The  making  of  the  mortgage  is  admitted,  but  it  is  alleged  that  it 
"was  given  for  a  part  of  the  consideration  money,  on  a  fann  pur* 
chased  of  the  complainant,  which,  upon  a  survey  and  estimate  of 
the  land,  falls  short  of  the  number  of  acres  for  which  it  was  sold; 
and  the  defendant  claims  an  abatement  for  such  defidenqr. 

The  artide  of  agreement  on  which  the  sale  took  place,  was 
dated  first  of  November,  1837,  and  by  it  the  complainant  and 
one  Jane  Negus,  who  were  the  owners  of  the  property,  agreed, 
for  the  consideration  of  five  thousand  five  hundred  dollarSs 
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to  convey  to  the  defendant,  Boyles,  on  or  before  the  first  of 
April  thereafter,  a  tsxm  on  which  the  parties  then  resided,  in  the 
township  of  Newton,  in  the  couniy  of  Sussex,  '*  said  to  contain 
one  hundred  and  thirty-fiye  acres,  be  the  same  more  or  less/* 
The  deed  was  made  out  for  the  property,  and  bears  date  the 
twenty-ninth  of  March,  1838,  but  was  not  delivered  untQ  the 
fifth  of  November,  1838,  at  which  time  the  defendant,  Boyles, 
accepted  the  deed  and  went  into  possession.  Two  thousand 
dollars  was  paid  or  otherwise  satisfactorily  arranged  with  the 
complainant,  and  the  balance,  being  three  thousand  five  hun- 
dred dollars,  was  secured  by  the  mortgage  on  which  this  suit  is 
brought,  upon  the  property  purchased.  The  deed  has  a  full  de- 
scription of  the  premises  by  courses  and  distances,  and  as  to 
quantity  of  land,  uses  this  language :  **  Containing,  after  except- 
ing out  of  the  foregoing  survey,  a  certain  lot  of  thirty-seven  hun- 
dredths of  an  acre,  used  for  the  purposes  of  a  graveyard,  and 
heretofore  conveyed  for  that  purpose,  one  hundred  and  thirty- 
five  acres,  be  the  same  more  or  less.'' 

By  the  evidence  of  Charles  Rhodes,  a  surveyor,  it  seems  the 
complainant,  on  the  day  of  the  date  of  the  deed,  employed  him 
to  run  out  the  land,  which  he  did,  and  drew  the  deed  from  his 
survey.  At  this  time  the  surveyor  did  not  make  a  calculation 
of  the  quantity  of  land  in  the  survey,  but  told  the  complain- 
ant he  did  not  think  it  would  hold  out.  The  complainant 
directed  him  to  put  in  the  quantity  at  one  hundred  and  thirty- 
five  acres,  but  desired  him  to  make  a  calculation  for  his  satisfac- 
tion. This  he  did  in  June  following,  which  was  before  the  deed 
was  delivered,  and  found  it  to  contain  but  one  hundred  acres 
and  eighty-five  hundredths.  He  informed  complainant  how  his 
estimate  turned  out,  who  said,  he  must  have  made  a  mistake; 
he  said  he  thought  not,  as  he  had  been  over  it  twice.  The  sur- 
veyor then  went  over  the  calculation  a  third  time,  and  told  the 
complainant  there  was  no  mistake  in  it,  and  when  he  so  informed 
complainant,  he  desired  him  to  say  nothing  about  it.  The  com- 
plainant has,  since  the  delivery  of  the  deed,  caused  the  land  to 
be  run  out  by  Grant  Fitch,  and  a  calculation  of  the  quantity  to 
be  made  by  him,  and  the  result  is,  that  he  makes  it  to  contain 
one  hundred  and  twelve  acres  and  forty-three  hundiedths. 
Thus  it  seems,  by  the  estimate  of  Mr.  Bhodes,  there  is  a  de- 
ficiency of  rising  thirty-four  acres,  and  by  that  of  Mr.  Fitch, 
of  rising  twenty-two  acres. 

Two  questions  are  made  upon  these  facts;  whether  the  de<* 
fendant,  Boyles,  under  this  contract  and  deed,  is  entitled  to 
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haTe  any  alntement  or  compensation  for  the  deficiency  in  the 
quantity  of  tiie  land;  and  if  bo,  whether  he  can  have  it  in  this 
action.  Upon  the  first  question,  it  is  quite  eyident  it  was  in  the 
contemplation  of  these  parties  at  the  time,  that  the  quantity  of 
land  sold  was  one  hundred  and  thiriy-fiye  acres;  both  the  con* 
tract  and  the  deed  call  for  that  number  of  acres,  and  it  is  rea- 
sonable to  suppose  that  before  the  survey  of  Mr.  Rhodes,  they 
thought  that  yeiy  near,  if  not  ezactiy,  the  amount  of  land. 
The  books  are  full  of  cases  on  this  subject,  for  it  is  a  difficulty 
that  has  often  arisen  and  created  much  discussion.  It  is  evi- 
dent, too,  that  different  views  have  been  taken  of  it  in  different 
courts.  The  plain  and  sensible  rule,  as  it  appears  to  me,  is 
this:  when  land  is  sold  as  containing  so  many  acres,  ''  more  or 
less,"  if  the  quantity  on  an  actual  survey  and  estimation,  either 
overrunning  or  falling  short  of  the  contents  named,  be  small, 
no  compensation  should  be  recovered  by  either  party.  The  words 
**  more  or  less,''  must  be  intended  to  meet  such  a  result.  But 
if  the  variance  be  considerable,  the  party  sustaining  the  loss 
should  be  allowed  for  it.  And  this  rule  should  prevail  where  it 
arises  from  mistake  only,  without  fraud,  or  deception.  The  case 
of  HiU  V.  Buckley,  17  Ves.  401,  decided  by  Sir  William  Grant, 
master  of  the  rolls,  is  very  much  in  point,  and  setties  the  ques- 
tion in  a  satisfactory  manner.  That  was  a  bill  for  a  specific 
performance;  the  quantity  of  land  was  represented  to  be  two 
hundred  and  seventeen  acres  and  ten  perches.  It  turned  out  to  be 
about  twenty-six  acres  less,  and  the  x>arty  had  an  abatement  pro 
kmto.  In  this  case,  too,  there  was  no  evidence  of  any  intended 
deception;  and  the  rule  is  stated  to  apply  generally,  although 
the  land  is  not  bought  or  sold  professedly  by  the  acre;  the  pre- 
sumption being,  that  in  fixing  the  price,  regard  was  had  to  the. 
quantity.  If  the  purchaser  know  the  true  quantity  at  the  time 
of  his  purchase,  or  there  are  words  used  clearly  indicating  the 
intention  of  both  parties  not  to  be  governed  in  the  sale  by  the 
amount  of  land,  the  purchaser  will  not  be  entitied  to  any  relief. 
I  refer  upon  this  subject  to  6  Yes.  jun.  328;^  1  Yes.  &  Beam.  377;' 
and  to  Sugd.  on  Yend.  218,  and  the  note  containing  a  reference 
to  the  American  cases.  Nor  do  I  think  it  a  sufficient  objection 
to  allowing  an  abatement  of  the  price,  that  the  contract  has  been 
executed.  It  is  true,  the  cases  cited  refer  to  contracts  remain- 
ing in  fieri,  but  the  principle  is  the  same  whether  the  contract 
only  be  executed  or  has  been  consimimated  by  giving  the  deed; 
the  injury  is  the  same  which  the  party  sustains  in  the  one  case 

1.  Jbwnthmd  t.  Skmgfcm,  %  Wbuk  t.  WineketUr^ 
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as  the  other;  the  mode  of  redress,  and,  indeed,  the  power  of  the 
court  over  the  case,  may  be  vezy  different.  Whether  a  court  of 
equity  will  entertain  jurisdiction  for  the  sole  purpose  of  giTing 
compensation  or  danuiges  to  a  complainant,  for  any  deficiency 
in  the  quantity  of  land  conyeyed,  after  a  conreyanoe  actually 
made,  is  a  very  different  question  from  making  such  allowance 
to  a  party  who  comes  into  court  and  asks  a  specific  performance 
of  an  unexecuted  agreement.  If  the  case  be  once  pro})erly  be- 
fore the  court,  it  will  do  all  in  its  power  to  settle  the  rights  of 
all  the  parties  in  the  matter  in  controyersy,  justly  and  equitably, 
by  one  decree. 

Under  this  agreement  and  deed,  therefore,  I  deem  the  defend- 
ant equitably  entitled  to  an  abatement  for  the  deficiency  in  the 
number  of  acres,  upon  the  supposition  that  it  was  a  mistake 
only,  and  without  knowledge  to  the  contraiy  by  either  of  the 
parties,  at  the  time  of  the  contract.  It  can  not  be  supposed 
that  it  was  believed  by  either  party  that  the  deficiency,  as 
shown  by  either  surveyor,  was  so  large,  or  it  would  have  affected 
the  terms  of  the  contract.  The  defendant,  by  his  answer,  dis- 
tinctly declares  he  never  would  have  paid  the  price  he  did,  had 
he  known  the  true  quantity  of  land.  The  variance  is  too  large 
to  be  passed  by;  taking  a  medium  quantity  between  the  two 
estimates,  and  it  wiU  leave  a  deficiency  of  nearly  thirty  acres  on 
the  purchase  of  one  hxmdred  and  thirty-five  acres.  The  fact 
that  Mr.  Boyles  lived  a  neighbor  and  saw  the  land  daily,  can 
have  no  bearing  on  the  question,  nor  can  the  doctrine  of  caveai 
rnnfior  have  any  application.  A  purchaser  relies,  and  has  a 
right  to  rely  upon  the  vendor  for  the  number  of  acres,  and 
may  and  usually  does  place  implicit  confidence  in  his  state- 
ments. 

But  there  is  a  farther  view  of  this  case,  which  phices  the  de- 
fendant's equity  on  a  still  firmer  ground.  While  it  is  manifest 
that  he  was  ignorant,  except  from  the  complainant's  represen- 
tations, of  the  quantity  of  land  in  the  farm,  t&e  evidence 
shows  that  before  the  bargain  was  consummated  by  the  delivery 
of  the  deed,  the  complainant  knew  all  about  it;  his  own  sur* 
veyor,  after  going  over  the  calculation  three  times,  told  him  how 
much  land  there  was,  and  the  complainant  desired  him  to  say 
nothing  about  it.  There  are  several  other  occasions  stated  in 
the  evidence,  of  complainant's  referring  to  this  subject,  and  da- 
siring  that  it  might  not  be  mentioned,  and  even  boasting  that 
Boyles  had  not  got  the  land  as  cheap  as  people  thought,  on  ac- 
count of  its  falling  short  in  the  quantity.    He  even  went  so  far 
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as  to  excuse  himself  for  not  haTing  mentioned  it  to  the  defend- 
ant at  the  time  of  the  sale,  because  he  wished  to  get  a  Mr.  Aber 
in  as  security  for  the  money,  who  was  rich  and  could  stand  it. 
When  this  deficiency  was  discovered  by  the  complainant,  he 
was  bound  upon  every  principle  of  common  justice  to  make  it 
known  to  the  defendant;  and  to  go  forward  with  the  knowledge 
he  then  possessed,  with  a  deed  for  one  hundred  and  thirty-five 
acres,  and  present  it  to  the  defendant,  keeping  him  in  the  dark 
respecting  it,  was  a  palpable  fraud. 

Upon  the  remaining  question,  as  to  the  power  of  the  court,  in 
granting  this  abatement  to  the  defendant  in  the  present  action, 
I  can  see  no  serious  difficidly.  In  a  varieiy  of  cases,  upon  a 
bill  for  a  specific  performance,  the  court  have  directed  a  reference 
to  a  master  to  make  the  deduction,  and  why  can  not  the  same 
course  be  adopted  here?  In  the  case  of  Coster  v.  The  Monroe 
ISanufaxAurmg  CoTtvpany^  1  Green's  Ch.  467,  in  this  court,  on  a 
bill  to  foreclose  a  mortgage,  where  it  appeared  that  the  defend- 
ant had  been  ejected  at  law  from  a  part  of  the  premises  covered 
by  the  mortgage,  and  for  which  purchase  the  mortgage  had  been 
given ;  to  prevent  circuity  of  actions,  a  reference  to  a  master  was 
made  to  ascertain  the  damages  sustained  by  the  defendant,  by 
the  tide  so  provinlgf  defective  to  a  part  of  the  lands,  with  a  view 
of  deducting  it  from  the  amount  claimed  by  the  complainant  on 
his  mortgage.  This  case  is,  in  my  view  of  it,  still  easier  to  be 
reached,  and  fully  within  the  power  of  the  Qoxxri,  It  is  sug- 
gested by  the  complainant's  cotmsel,  that  if  the  court  grant  any 
relief,  it  should  be  by  first  directing  the  farm  to  be  sold  and  see 
whether  it  will  not,  even  at  the  reduced  quantity,  bring  the  price 
at  which  it  was  sold  to  Boyles.  There  woidd  be  manifest  injus- 
tice in  this  course;  prices  of  land  may  have  varied  very  much, 
the  defendant  may  have  improved  the  &rm,  and  besides  he  is 
entitied  to  have  the  land.  Chief  Justice  Spencer,  sitting  in  the 
court  of  appeals,  in  9  Johns.  465,'  takes  an  important  distinction 
between  the  case  of  a  vendor  and  that  of  a  vendee,  coming  into 
equity  for  a  specific  performance.  If  the  vendor  can  not  i)er- 
form  the  contract  entire,  the  vendee  will  not  be  compelled  in 
equity  to  perform  it  |>ro  tonto,  but  the  vendee,  if  he  can  not  ob- 
tain the  whole,  will  be  entitled,  if  he  desires  it,  to  a  performance 
of  the  contract  for  so  much  as  the  vendor  may  be  able  to  give. 
If,  therefore,  the  complainant  coidd  not  convey  the  whole  num- 
ber of  acres,  the  defendant,  on  this  principle,  is  entitied  to  have 
a  conveyance  for  as  much  as  he  is  able  to  convey.    I  will  not 

1.  Waieny.  IVovif. 
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8aj»  that  cases  may  not  arise  in  which  it  mi^ht  be  proper  to  re- 
scind the  entire  contract,  but  this  does  not  strike  me  as  one,  if 
such  a  question  was  properly  under  consideration,  and  more  es- 
pedally,  as  it  appears  the  defendant  upon  learning  the  true  sit- 
uation of  things,  offered  the  complainant  to  rescind  the  entire 
contract,  which  he  refused  to  do,  and  I  now  think  he  has  waived 
any  right  which  he  might  otherwise  have  had  to  the  adoption  of 
that  coiurse. 

Let  the  case  be  referred  to  a  master,  to  ascertain  and  report 
the  amount  due  the  complainant  on  his  bond  and  mortgage,  and 
to  become  due  thereon,  after  making  to  the  defendant,  Boyles, 
a  ratable  abatement  in  the  price  of  the  land  between  one  hundred 
and  thirty-five  acres,  and  the  number  of  acrtes  actually  covered  by 
the  survey;  the  true  number  of  acres  to  be  ascertained  by  the  mas- 
ter, from  the  evidence  already  taken  in  the  cause,  and  by  causing 
such  further  survey  and  estimate  to  be  made,  as  may  be  neceesaiy 
to  a  safe  result;  and  that  he  take  the  evidence  of  such  further  sur- 
vey and  estimate  and  return  it  with  his  report  Also,  that  he  fur- 
thf ^  report  the  amoimt  due  on  the  defendant  Aber's  mortgage,  and 
to  t)ecome  due  thereon;  and  whether  the  property  be  so  circum- 
sikjiced  as  that  a  sale  of  part  can  be  made,  to  satisfy  the  amount 
d'oe,  without  prejudice,  etc. 

MsAinNO  ov  Term  ''Mobr  ob  Lxbs*'  in  a  Dskd. — ^In  a  pnzohase  of  lands 
^  metes  and  bonnds,  poiporting  to  contain  a  Bpedfied  number  of  acres, 
'^moce  or  less,"  the  metes  and  bounds,  and  not  the  number  of  acres,  control: 
AVay  V.  Briffgtf  12  Am.  Dec.  656.  The  term  implies  that  the  parties  are  to 
'nuk  the  risk  of  gain  or  loss  in  the  estimated  quantity;  but  the  use  of  that 
term  does  not  preclude  an  inquiry  into  a  fraud  which  may  have  been  com- 
uitted  by  either  party:  McCoun  v.  DtUmey,  6  Id.  635.  Thus  where  the 
written  sgreement  for  the  sale  of  a  tract  of  land  described  the  same  as  "  con- 
taining by  deed  two  hundred  acres,  be  the  same  more  or  less,"  and  it  ap- 
peared from  a  subsequent  survey  that  the  tract  contained  three  hundred  and 
fifteen  acres,  it  was  held  that  parol  evidence  was  inadmissible  to  prove  that 
the  parties  intended  a  sale  of  a  less  quantity  than  the  entire  tract:  Dtde  v. 
AmtM,  12  Id.  64.  And  so  a  lease  of  a  tract  of  land  supposed  to  contain  *'  a 
certain  number  of  acres,  more  or  less,  now  in  the  occupancy  of  A.  R,"  covers 
all  the  land  occupied  by  A.  B.,  whatever  the  quantity  may  be,  unless  a  part 
b  excepted:  HaU  v.  Powell,  8  Id.  722. 


Bbuen  v.  Bbaoaw. 

[8  Gbsxh's  Ohavoxst,  361.] 
Landb  AcQcmuED  AVTEB  THE  ExEcu'noN  OF  A  WiLL  do  not  pass  by  a  deriss 
in  the  residuary  clause  of  that  wiU. 

Bill  for  specific  performance.     The  defendants  demurred. 
Mrs.  McWhorter,  deceased,  by  the  residuary  clause  in  her  will. 
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derised  lier  land  to  oomplainaiit,  her  daughter,  on  certain  con- 
ditions. After  the  execution  of  the  will  she  acquired  the  land 
in  controversy.  On  the  testator's  death  complainant  agreed  to 
eonvey  the  subsequently  acquired  land  to  defendants,  tree  from 
the  claims  of  other  heirs.  She  then  purchased  the  claims 
of  the  other  heirs,  and  offered  defendants  a  deed  of  the  prem- 
ises with  a  bond  conditioned  to  save  them  harmless  according 
to  the  agreement.  Defendants  refused  to  accept  the  deed  on  the 
ground  that  complainant  had  no  title  to  the  land,  having  failed 
to  comply  with  the  conditions  of  the  residuary  clause.  Com* 
plainant  then  filed  this  bill  for  a  specific  performance,  to  which 
defendants  demurred.  The  only  question  was  as  to  the  effect 
of  the  residuary  dause  on  the  subsequently  acquired  property. 

Parker,  for  the  complainants. 

PsnoNOTOHy  Chancellor.  The  demturrer  presents  for  dedsioii 
in  this  case,  the  sole  question,  whether  lands  acquired  after  the 
eocecution  of  a  will,  will  pass  by  a  devise  in  the  residuary  dause 
of  that  will.  I  take  it  to  be  well  settled,  that  they  will  not. 
The  devise  is  in  the  nature  of  a  conveyance,  and  it  can  affect  no 
lands  purchased  after  the  wiQ  is  executed.  This  is  clearly  the 
rule  of  the  English  law,  and  in  most  of  the  states,  except  where 
a  change  is  made  by  statute:  8  Johns.  Ch.  810;'  4  Kenfs  Com. 
610;  9  Johns.  812;'  6  Mass.  149,-*  11  Mod.  121;'  1  Salk.  237,*^ 
:.  229.* 

The  demurrer  must,  therefore,  be  overruled  with  costs. 

Order  accordingly. 


1.  M^Umon  t.  Tktmfmm,  A.  Bmrnktr  v.  OMb. 

1.  J'ocIeioiit.  PotUr,  I.  BmUer  t.  Cdfet. 

S.  JRvt  T.  Jatituu,  9.  SUtrk  t. 
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BiDDLE  V.   GOBTELL. 

[8  HAmmmir,  8T7.] 

Ov  GmsRAL  Demubbsb  to  DBCfLABATioN  OoNTAiOTNO  Tbbki  OoinraB»  If 
either  of  the  oonntB  is  good,  the  demnrrer  must  be  overruled  with  eosti, 
M  it  can  not  be  sostained  in  part  and  overmled  in  part 

OOUHT  ON  OOYSNANT  FOR  PaTUXKT  OF  INSTALLMENTS,  CD  the  last  of  Whioh 

pla^in^ff  is  to  make  a  deed  to  defendant  of  certain  land,  should  aver  a 
performance  or  an  offer  to  perform  on  plaintiff's  part. 
Wbsbs  Patmxnt  of  an  iNSTALUfXNT  IS  INDEPENDENT,  an  aotion  may  be 
maintained  on  it  after  all  the  installments  are  dne,  withoat  averring  a 
performance  or  an  offiv  to  perform  on  the  part  of  the  plaintifll 

Debt  on  demnner  to  dedazation.    The  opiiiion  states  the 


Simpson^  in  sapport-of  demnner. 
W.  W.  Oreen,  (xmira. 

By  CouBTy  HoBNBLOWKB,  0.  J.  The  demnner,  whioh  is  a  gen* 
etal  one,  goes  to  the  first  three  courts.  If  either  of  them  is 
good,  the  demurrer  must  be  oTerruIed  with  costs:  it  can  not  be 
sustained  in  part  and  oyermled  in  part. 

The  first  count,  upon  the  face  of  it,  appears  to  be  unobjection* 
able;  and  if  the  plaintiff  has  any  such  covenant  as  is  there  set 
out,  and  made  prof ert  of,  I  do  not  see  why  she  might  not  recover 
upon  it,  as  she  has  demanded.  But  the  def  endaoit  has  craved 
oyer  of  the  deed,  and  spread  it  upon  the  record;  whereby  it 
has  become  a  part  of  each  count  in  the  declaration  which  refers 
to  and  makes  prof  ert  of  it.  We  must  therefore  consider  the 
several  counts  demurred  to,  in  connection  with  and  as  founded 
.on  the  covenant  set  out. 
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Then  as  to  the  first  count:  the  demurrer  admits  the  covenant 
declared  upon,  and  refers  to  the  court  the  question;  whether,  it 
will  sustain  that  count,  or  justify  a  recovery  upon  it?  That  it 
will  not,  is  too  clear  to  need  any  argument.  It  does  not  de- 
flcribe  the  agreement  truly,  either  in  form  or  efiEect,  but  claims  to 
recover  upon  a  statement  totally  different  from  the  terms  of  tho 
agreement.  It  sets  out  a  covenant  by  which  the  defendants  be- 
€ftme  immediately  liable  to  pay  her,  the  whole  sum  of  nine  hun- 
dred dollars;  and  that  without  any  act  to  be  done  on  her  part: 
Whereas  by  the  covenant,  the  money  was  to  be  paid  by  two  in- 
stallments, and  on  the  payment  of  the  last,  she  was  to  deliver  to 
them,  a  deed  for  the  land:  and  yet  the  cotmt  avers  no  perform- 
ance, nor  offer  of  performance  on  her  part.  But  the  second 
count  goes  only  for  the  first  installment,  which  by  the  terms  of 
the  agreement,  was  to  be  paid  absolutely  on  a  certain  day,  with- 
out anything  to  be  done  on  the  part  of  the  plaintiff.  To  re- 
cover tiiat  installment,  it  was  only  necessary  for  the  plaintiff  to 
vset  out  so  much  of  the  covenant  as  to  entitle  herself  to  the  action* 
This  she  has  done,  and  though  not  in  the  words  of  the  cove- 
nant, yet  substantially  according  to  the  legal  import  of  the 
agreement.  This  count  being  good,  judgment  must  of  course 
t>e  given  for  the  plaintiff,  on  the  demurrer. 

Here  the  discussion  might  have  terminated;  but  the  counsel 
4>n  both  sides  have  desired  the  opinion  of  the  court  on  two  ques- 
tions: First,  whether,  since  the  period  for  making  the  last  pay- 
ment has  elapsed,  a  separate  action  can  now  be  maintained  for 
the  first  installment?  And  secondly,  whether  in  a  count,  for 
the  whole  money  or  for  the  last  installment  only,  it  is  necessaiy 
the  plaintiff  should  aver  performance,  or  an  offer  to  perform  on 
her  part  ? 

On  this  last  point  I  have  no  doubt  whatever.  The  covenant^ 
so  far  as  it  related  to  the  second  payment,  was  dependent.  That 
payment  was  to  be  made  on  the  first  day  of  January,  1834;  ''at 
which  time,''  that  is,  "at  the  time  of  which  payment,"  the 
plaintiff  was  to  "  deliver  a  good  and  sufficient  title"  to  the  de- 
fendants. The  defendants  did  not  mean  to  part  with  all  the 
consideration  money,  until  they  got  "a  good  and  sufficient 
title:"  nor  did  the  plaintiff  mean  to  part  with  her  land  until  she 
ceceived  the  whole  of  her  money.  This  was  plainly  and  man- 
ifestly the  intention  of  the  parties.  If  we  adopt  the  plaintiff's 
eonstniction  and  declare  these  to  be  independent  covenants, 
then  the  defendants,  although  they  have  paid  nothing;  neither 
the  first  nor  second  installment,  may  now  maintain  an  action  for 
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a  breaoh  of  covenant  against  the  plaintiffy  for  not  deliyering  to 
them»  a  good  and  sufficient  title  on  the  first  day  of  Januaiy, 
1834;  a  consequence,  I  think,  no  less  desirable  to  her,  than  it 
would  be  unjust.  The  decision  of  this  court,  in  Egbert  ads. 
Chew,  2  Green,  446,  and  the  cases  there  cited,  settle  the  con- 
struction of  this  contract:  unless,  indeed,  as  urged  by  the 
plaintiff's  counsel,  the  payments  being  to  be  made  by  install- 
ments, takes  the  case  out  of  the  general  rule,  and  makes  each 
payment  an  independent  duiy.  But  I  can  discover  no  reason 
for  such  a  distinction.  In  one  and  the  same  deed,  parties  may 
enter  into  stipulations,  to  perform  various  acts;  some  absolutely 
and  independent  of  any  condition;  and  others  dependent  upon 
acts  to  be  done  by  the  other  party.  So  in  this  case,  the  defend- 
ants were  willing  to  pay  one  half  of  the  purchase  money  on  a 
certain  day,  and  rely  on  the  good  fidth  and  responftibiliiy  of  the 
plaintiff  for  an  ultimate  fulfillment  of  the  contract.  Immedi- 
ately after  that  day,  she  had  a  right  to  sue  them  in  debt  or  cov- 
enant for  that  money.  But  as  to  the  residue,  they  stipulated 
that  when  they  paid  it,  she  should  deliver  to  them  a  good  and 
sufficient  title.  In  an  action,  therefore,  for  the  whole,  or  for 
the  residue  only,  she  must  aver  performance;  or  an  offer,  or 
tender  of  a  good  and  sufficient  title,  or  an  excuse  for  not  doing 
so.  This  she  has  not  done  in  the  third  count,  which  goes  for 
the  whole  money;  and  for  this  reason,  if  for  no  other,  that  count 
is  bad.  A  mere  readiness  to  perform  is  not  sufficient:  Olaxe- 
brook  V.  Woodrow,  8  T.  B.  866;  Ooodisson  v.  Nunn.  4  Id.  761; 
Kingston  v.  Preston,  cited  at  large  in  Jones  v.  Barcley,  Doug. 
689;  Thomas  v.  CadwaUader,  Willes,  496;  and  see  what  was 
said  by  Lord  Eenyon  in  Heard  v.  Wadham,  1  East,  629. 

The  other  question  is,  whether  the  plaintiff,  having  waited 
until  the  last  day  of  payment  has  elapsed,  can  now  maintain  an 
action  for  the  recoveiy  of  the  first  installment  only,  without  set- 
ting out  the  whole  agreement,  and  averring  performance  or  an 
offer  to  perform  on  her  part,  by  delivering  or  tendering  a  good 
and  sufficient  title. 

If ,  as  I  have  supposed,  the  covenant  to  pay  one  half  the  pur- 
chase money  on  the  day  named  for  that  purpose,  was  an  abso- 
lute and  independent  covenant,  I  do  not  see  why  the  plaintiff 
may  not  now  maintain  an  action  for  that  money,  without  any 
such  averment. 

It  is  true,  that  in  limry  v.  Duniee,  2  H.  Bl.  389,  it  was  held; 
because  two  several  sums  of  money  were  to  be  paid,  before  the 
time  limited  for  finishing  the  work,  and  the  residue  of  the  money 
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when  {he  building  should  be  completed,  that  the  coyenants 
were  all  independent;  and  that  after  the  day  limited  for  finish* 
ing  the  house,  the  plaintiff  might  maintain  an  action  for  all  the 
money,  without  ayerring  performance.  Such  at  least  appears 
to  have  been  the  decision,  as  the  case  is  reported.  Under  the 
influence  of  that  decision,  the  case  of  Seers  t.  Fowler,  2  Johns. 
272,  and  that  of  Havens  t.  Bush,  Id.  887,  seem  to  have  been 
settled.  But  those  cases  were  entirely  overruled  by  the  unan- 
imous opinion  of  the  supreme  court  of  New  York,  in  Gunning^ 
ham  et  al.  v.  MorreU,  10  Id.  203  [6  Am.  Dec.  382].  And  I  fully 
concur  in  the  remark  of  Kent,  C.  J.,  speaking  of  the  decision 
in  2  H.  Bl.  889,  that  it  was  contraiy  to  the  plain  understanding 
of  the  parties,  and  not  warranted  by  any  of  the  cases  referred 
to.  ''The  error,"  says  Chief  Justice  Kent,  in  those  cases, 
**  consisted  4n  holding  the  covenants  to  be  independent  through- 
out, because  a  part  of  the  money  was  to  be  paid,  before  the  en- 
tire service  was  peiformed."  **  This,"  he  says,  "  might  have  been 
so,  if  in  those  cases  the  contracts  had  not  provided  that  a  part  of 
the  consideration  was  to  be  paid  on  the  completion  of  the  ser- 
vice; and  which,"  he  adds,  ''rendered  the  service, pro  ianto,  a 
condition  precedent." 

In  the  case  from  which  I  have  just  quoted,  the  contract  was, 
that  the  plaintiff  should  complete  the  work  on  or  before  a  cer- 
tain day,  and  receive  therefor,  a  certain  sum  of  money  by  install- 
ments, as  the  work  progressed;  and  the  coiuii  said,  if  the  plaint- 
iff would  go  for  the  whole  money,  he  was  bound  to  aver  and 
show  a  performance  of  the  whole  work;  but  if  he  went  for  part 
of  the  money,  he  must  show  a  ratable  performance.  Thus,  if 
I  understand  the  court,  admitting,  that  though  the  last  day  of 
payment  named  in  the  contiact,  had  elapsed,  the  plaintiffs  might 
sue  for  payments  previously  due,  without  averring  or  proving  an 
entire  performance  on  his  part. 

The  case  of  Johnson  v.  WygarU,  11  Wend.  49,  is  supposed  to 
militate  against  this  doctrine.  But  I  think  upon  examination  it 
does  not. 

The  reporter's  note  would  seem  to  imply,  that  if  the  plaintifl 
waits  until  all  the  installments  become  due,  he  must  sue,  if  he 
8ue  at  all,  for  all  the  money,  and  consequently  that  he  must  aver 
an  actual  tender,  etc.  But  that  was  not  the  point  decided.  The 
court  say:  "  The  breach  assigned  in  all  the  counts  is,  the  non- 
payment of  the  whole  consideration  money,  and  not  of  the  first 
or  second  installment.  The  plaintiff  was,  therefore,  bound  to 
declaie  precisely  as  though  the  action  had  been  brought  for  the 
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last  installment;  or  as  though  the  whole  ptirchase  money  had» 
bj  the  terms  of  the  covenant,  been  then  payable."  It  appears 
to  me,  that  instead  of  its  being  a  decision,  that  in  case  all  the 
installments  have  become  due,  the  plaintiff  must  sue  for  all,  or 
none;  the  language  of  the  court  clearly  implies,  that  the  pkdni- 
iff  might  have  sued  for  the  first  or  second  installment,  and  in 
such  case,  need  not  to  have  averred  performance,  etc.  This  case, 
however,  and  others  there  cited  by  the  court,  strongly  support 
the  conclusion  that,  the  covenant  now  before  us,  so  far  as  re- 
lates to  the  last  payment,  is  a  dependent  covenant;  that  in  such 
case,  an  averment  that  the  plaintiff  was  ready  and  willing,  is 
not  su£5cient,  but  he  must  aver  and  show  an  offer  or  tender,  or 
something  equivalent  thereto;  and  consequently,  that  the  third 
count  in  this  case  is  substantially  bad,  for  the  v^ant  of  a  suffi- 
cient averment  in  this  respect. 

I  have  examined  Norihrup  v.  Northrupf  6  Oow.  296;  Jbmpbins  v. 
Mioit,  6  Wend.  496;  WUoox  v.  Tsn  Byck,  5  Johns.  78,  and  oth^ 
cases  cited  by  the  plaintiff's  counsel;  but  find  nothing  in  them 
to  change  the  opinions  I  have  expressed  on  this  part  of  the  case. 

Judgment  for  plaintiff. 

CovKNANTS  TOB  Patmsnts  TO  BE  Madb  bt  Installuskts  are  independent, 
although  the  last  install ment  is  not  to  be  paid  until  the  work  is  completed: 
Babeoek  v.  fTt^mm,  35  Am.  Dec  263,  and  note  referring  to  other  oases  in  thla 
series.  The  principal  case  was  approved  in  Robhuon  v.  HarboWf  42  Mlas. 
603,  and  Edward  v.  The  State,  47  Id.  581. 


Raefebty  v.  New  Bbunbwiok  Fibe  In&  Go. 

[8  Habbisox,  480.] 

Ghangb  in  Usb  of  Insubed  Pbopbbtt  does  not  AriEGT  Poucr  where 
property  insured  as  a  private  dwelling  is  used  for  a  boaiding-honse,  the 
policy  not  prohibiting  the  keeping  of  boarding-houses. 

KxEPiNO  LiQUOBS  FOB  UsB  OF  FAMILY,  or  for  the  purpose  of  selling  to  tha 
boarders  or  others,  is  not  a  storing  of  spirituous  liquors  within  the  pro- 
hibition of  the  policy. 

Bkeaiuno  SnBrnTouB  Lzquobs  will  not  Constitute  One  a  Tavxbh- 
KESPEB,  though  the  house  at  which  they  are  sold  is  a  boarding-house. 

Kbfbesentation  that  Pbopebtt  Insubsd  is  a  Pbivate  Dwbllino-hoube 
does  not  amount  to  a  warranty  that  it  wiil  not  be  used  for  any  other 
purpose. 

Ca8b  on  a  policy  of  insurance.    Bule  to  show  oauae. 

P.  D.  VrooTrif  in  support  of  the  rule 

0.  8.  Halsted  and  L  H.  Williamson,  amim. 
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By  Court,  Whitehead,  J.  On  the  trial  of  this  cause  at  the 
Essex  circuit,  the  plaintiff  gave  in  eyidence  the  policy  of  insur- 
ance, affidaTits  of  the  extent  of  the  loss,  certificate  of  magistrate, 
etc.  He  also  proved  the  time  when  the  fire  took  place,  and  the 
extent  of  the  loss  as  estimated  by  mechanics. 

The  defendants  on  their  part,  proved  by  their  agent,  that  he 
was  called  upon  by  the  plaintiff,  to  make  a  survey  of  the  house* 
That  it  was  represented  by  the  plaintiff  to  be  a  private  dwelling- 
house.  That  at  the  time  the  insurance  was  effected,  it  was  not 
kept  as  a  boarding-house,  and  saw  no  bar  in  it.  They  also 
proved  by  a  number  of  witnesses,  that  at  the  time  of  the  fire, 
and  before,  it  was  in  the  possession  of  a  woman,  a  tenant  of  the 
plaintiff,  who  kept  it  as  a  boarding-house,  had  a  regular  bar 
where  liquor  was  sold  by  retail  to  the  boarders  and  others  who 
called.  That  all  kinds  of  spirituous  liquors  were  kept  in  open 
view,  in  decanters,  demijohns,  and  kegs,  and  that  it  was  a  place 
of  common  resort  for  the  neighborhood. 

The  building  was  insured  as  a  dwelling-houne,  and  the  policy 
contains  the  following  clause:  '*And  it  is  agreed  and  declared 
to  be  the  true  intent  and  meaning  of  the  parties  hereto,  that  in 
case  the  above-mentioned  building  shall  at  any  time  after  the 
making  and  during  the  time  this  policy  would  otherwise  con- 
tinue in  force,  be  appropriated,  applied,  or  used  to  or  for  the 
purpose  of  carrying  on  or  exercising  therein,  any  trade,  busi- 
ness, or  vocation,  denominated  hazardous  or  extrahazardous,  or 
specified  in  the  memorandum  of  special  rates  in  the  proposals 
annexed  to  this  policy,  or  for  the  purpose  of  storing  therein  any 
of  the  articles,  goods,  or  merchandise*,  in  the  same  proposals 
denominated  hazardous  or  extrahazardous,  or  included  in  the 
memorandum  of  special  rates,  unless  herein  otherwise  specially 
provided  for,  or  hereafter  agreed  by  this  corporation  in  writing, 
to  be  added  or  indorsed  upon  this  policy,  then  and  from  thence- 
forth, so  long  as  the  same  shall  be  so  appropriated,  applied,  or 
used,  these  presents  shall  cease  and  be  of  no  force  or  effect.'' 

Spirituous  liquor  is  classed  in  the  proposals  annexed  to  the 
policy,  as  an  article  denominated  hazardous,  as  is  also  the  busi- 
ness or  trade  of  tavern-keeping. 

The  judge  charged  the  jury,  upon  the  questions  raised  at  the 
circuit,  and  afterwards  discussed  in  the  argument  of  the  rule  for 
new  trial:  that  the  keeping  of  a  boarding-house  by  the  tenant, 
was  not  a  violation  of  the  policy;  that  the  mere  keeping  of  spir* 
ituous  liquors  in  decanters,  or  demijohns  and  kegs,  for  the  use  of 
the  family,  and  to  sell  to  the  boarders,  was  not  a  storing  of 
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liquors  within  the  meaning  of  the  policy.  Whether  the  wonunt 
kept  a  tavern,  contrary  to  the  provisions  of  the  policy,  or  not» 
was  submitted  as  a  question  for  the  consideration  of  the  juiy* 
ITpon  this  part  of  the  case,  the  judge  charged  the  jury  as  fol- 
lows:  <*  A  person  may  keep  tavern  without  a  license.  There  is  no- 
penalty  for  keeping  a  tavern  or  inn  without  a  license,  but  thera 
is  a  penally  for  a  tavern-keeper  or  inn-keeper,  or  any  other  per- 
son selling  liquor  without  a  license.  If,  therefore,  a  man  or 
woman  sets  up  or  opens  a  house  of  entertainment  for  travelera* 
or  others,  and  furnishes  them  with  meat,  drink,  and  lodging, 
for  pay  and  emolument,  it  is  an  inn  or  tavern  to  all  intents  and^ 
pur{>oses;  and  if,  under  the  evidence  of  this  cause,  you  think 
that  the  tenant  kept  a  tavern  in  the  sense  I  have  mentioned, 
then  you  ought  to  find  for  the  defendants.  It  has  not  been  in- 
sisted that  a  license  is  necessary  to  constitute  a  tavern  within . 
the  meaning  of  the  policy,  nor  do  I  think  it  can  reasonably  be 
contended  for." 

The  plaintiff  having  obtained  a  verdict,  the  defendants  seek, 
to  set  it  aside,  as  being  against  law  and  evidence. 

1.  It  is  said  the  policy  ought  to  be  avoided,  because  the 
house  was  insured  as  a  dwelling-house,  and  the  plaintiff  per- 
mitted  it  to  be  occupied  as  a  boarding-house;  and  that  the  judge 
erred  in  his  charge  to  the  jury  in  this  respect.  To  determine 
this,  we  must  ascertain  whether  the  change  from  a  dwelling- 
house,  or  a  private  dwelling-house,  as  was  insisted  on  in  the 
argument,  to  a  boarding-house,  was  a  violation  of  any  prohibi- 
tion contained  in  the  contract  between  the  parties. 

The  keeping  of  boarding-houses  is  not  prohibited  by  the  pol- 
icy in  express  terms.  There  is  no  reference  to  them  in  the  trades 
or  business  denominated  hazardous  or  extrahazardous.  And  if 
the  company  have  not  seen  fit  to  classify  them  as  exposed  to 
greater  risk  than  ordinary  dwelling-houses,  they  can  not,  with 
any  show  of  propriety,  ask  to  avoid  the  policy  on  this  ground. 

The  true  rule,  I  apprehend,  was  laid  down  by  Oakley,  J.,  in 
Langdon  v.  TJie  New  York  Equitable  Insurance  Company ^  1  Hall, 
226:  ''Where  the  insurance  is  general,  on  the  building,  or 
where  a  store,  in  general  terms,  is  insured,  the  true  construc- 
tion of  the  policy  undoubtedly  is,  that  all  kinds  of  business 
may  be  carried  on,  and  all  kinds  of  goods  and  merchandise  kept 
in  the  building,  except  such  as  are  expressly  prohibited."  This 
case  was  removed  by  writ  of  error,  to  the  supreme  court  of  the 
state  of  New  York,  the  judgment  affirmed,  and  is  reported  in  ft 
Wend.  628.     The  supreme  court  held,  in  reference  to  the  same  • 
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qaestion,  that  *'  the  enumeration  of  oiariain  trades  or  kinds  of 
business,  as  prohibited  on  the  ground  of  being  hazardous,  is  an 
admission  that  all  other  kinds  are  lawful  under  the  contract.'' 

In  Doe  ex  dem,  PiU  t.  Laming,  4  damp.  76,  the  court  ruled 
that  a  cojSee-house  was  not  an  inn,  within  the  Tneaning  of  a  pol* 
icy  of  insurance  against  fire,  enumerating  the  trade  of  an  inn- 
keeper, with  others,  as  extrahazardous,  and  not  covered  by  the 
policy.  As  the  plaintiff,  in  this  case,  was  not  prohibited  bjr  his 
contract  with  the  defendants,  from  keeping  a  boarding-house,  I 
am  of  opinion  that  the  charge  of  the  judge  in  this  respect,  was 
correct. 

2.  It  is  said  the  policy  should  be  avoided,  because  the  prem- 
ises were  used  for  storing  spuituous  liquors,  and  that  herein  was 
also  error  on  the  part  of  the  judge  in  his  chaige  to  the  jury. 

Was  the  keeping  of  th^  liquors  in  the  house,  as  proved  on 
the  trial,  a  storing  therein  prohibited  by  the  policy?  I  think 
not.  The  liquors  kept  by  this  tenant  were  for  the  consumption 
of  her  family,  or  to  be  sold  to  the  boarders  or  others.  No  part 
of  the  house  was  used  as  a  warehouse,  wherein  spirituous  liquors, 
or  any  other  articles,  were  deposited  for  safe  keeping  and  re* 
delivery  in  specie.  It  does  not  appear  that  any  larger  quantities 
were  kept,  than  she  may  have  considered  her  business  required; 
and,  from  the  evidence,  it  is  not  probable  that  the  whole  stock 
of  liquor  which  she  had  in  decanters,  demijohns,  and  k^gs,  at 
any  one  time,  was  as  much  as  many  private  gentlemen  have  in  their 
cellars  for  their  own  use.  To  adjudge  the  keeping  of  the  spirit- 
uous liquors,  under  the  circumstances  of  this  case,  to  be  a  stor* 
ing  of  them,  in  violation  of  the  policy,  would  be  a  perversion 
of  the  term.  It  is  difficult  to  define  precisely,  the  meaning  of 
the  word  storing,  as  used  by  these  parties.  I  have  examined 
with  some  care,  the  books  within  my  reach,  to  ascertain  the  ad- 
judged meaning  of  the  term,  and  can  find  but  one  authority 
upon  the  subject.  The  case  before  referred  to,  in  6  Wend.  623, 
was  upon  a  policy  of  insurance  containing  substantially,  and 
almost  literally,  the  same  provision  against  storing  in  the  build- 
ing insured,  any  of  the  articles  denominated  hazardous,  or  extra- 
hazardous, as  is  contained  in  this  policy.  The  insurance,  ist 
that  case,  was  upon  ''a  three-story  brick  building,  with  slate 
roof,  situate  at  the  comer  of  two  streets."  When  the  fire  hap- 
pened, the  building  was  occupied  as  a  grocery  store,  and  the 
tenant  had  in  the  cellar,  one  cask  of  oil,  one  barrel  of  rum,  one 
cask  of  Jamaica  spirits,  one  pipe  of  gin,  and  some  molasses. 
The  tenant  retailed  his  goods  from  the  store  and  kept  a  part  of 
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his  stock  there  for  that  purpose,  and  replenished  his  stock  from 
that  in  the  cellar,  as  occasion  required.  The  court  not  only  de« 
cided  that  a  grocery,  not  being  prohibited,  might  be  kept  in  the^ 
building,  but  that  the  keeping  of  oil  and  spirituous  liquors  in 
the  store,  under  the  circumstances  disclosed  in  the  case,  was  not 
appropriating  or  using  the  building  for  the  purpose  of  storing 
those  articles,  within  the  meaning  of  the  policy.  They  define 
the  term  storing,  as  used  by  the  parties  in  this  case,  *^  a  keeping 
for  safe  custody,  to  be  delivered  out  in  the  same  condition,  sub- 
stantially as  when  received;"  and  say,  it  only  applies  when  the 
storing  or  safe  keeping  is  the  sole  or  princix>al  object  of  the  de* 
posit,  and  not  when  it  is  merely  incidental,  and  the  keeping  is 
only  for  the  purpose  of  consumption. 

8.  It  is  alleged  that  the  tenant  kept  a  tavern  contrary  to  the 
express  conditions  of  the  policy,  and  that,  therefore,  no  recov* 
ery  can  be  had. 

If  we  lay  out  of  view  the  business  of  retailing  liquors,  pursued 
by  the  tenant  at  the  time  of  the  fire,  and  before,  there  was 
nothing  in  her  occupation' that  constituted  her  a  tavern-keeper, 
in  point  of  law,  or  in  the  general  acceptation  of  the  term.  And 
surely,  the  simple  fact  of  a  pe]:son  selling  spirituous  liquors  bj 
small  measure,  will  not  constitute  him  a  tavern-keeper.  We 
were  referred,  by  counsel,  to  Webster's  Dictionary,  for  the 
definition  of  the  word  ''tavern."  He  defines  it  ''a  house 
licensed  to  sell  liquor  to  be  drank  on  the  spot.  In  some  of  the 
United  States,  tavern  is  synonymous  with  inn,  or  hotel,  and 
denotes  a  house  for  the  entertainment  of  travelers,  as  well  as 
for  the  sale  of  liquors,  licensed  for  that  purpose."  It  is  not 
pretended  that  the  tenant  was,  in  this  sense  of  the  term,  a  tav* 
em-keeper,  not  having  received  license  for  that  purpose,  nor 
did  she  hold  herself  out  as  such,  nor  did  she  entertain  the 
traveling  commxmiiy.  Aside  from  the  imlawful  business  of 
selling  liquor  by  small  measure,  it  was  no  more  than  an  ordi* 
nary  boarding-house,  which  she  was  clearly  entitled  to  keep. 
The  mere  fact  of  selling  liquors  by  retail,  at  a  regular  bar  in  the 
house,  to  the  boarders  and  others,  although  unlawful,  will  not 
vitiate  the  policy  any  more  than  the  transaction  of  any  other 
unlawful  business  upon  the  premises,  not  prohibited  by  the 
policy.  Whenever  it  is  made  to  appear  that  the  fire  was  occa* 
fiioned  by  such  unlawful  use  of  the  premises,  the  policy  is 
destroyed.  Did  insurance  companies  design  to  prohibit  the 
Bale  by  retail  or  otherwise,  of  spirituous  liquors,  upon  prem- 
ises insured  by  them,  they  should  make  it  a  part  of  their  con* 
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tract,  BO  that  the  insured  and  the  commtmily  generally  would 
nnderstand  their  rights  and  duties,  and  the  obligations  of  the 
.companies.  In  the  language  of  the  judge,  in  his  charge  to  the 
juiy  in  this  case,  **  It  is  of  great  importance  to  the  communiiy 
that  these  contracts  of  insurance  against  loss  by  fire  should  be 
well  understood,  and  be  faithfully  carried  into  execution  by  the 
parties.  On  the  one  hand,  the  insurers  ought  not  to  be  ex- 
cused from  payments  on  frivolous  objections,  or  merely  doubt- 
ful grounds;  and  on  tke  other,  the  insured  ought  not  to  be 
allowed  to  recover,  if  he  has  violated  the  conditions  of  his 
policy." 

It  was  contended  by  the  counsel  for  the  defendants,  on  the 
argument,  that  as  the  building  was  insured  as  a  dwelling-house, 
and  represented  by  the  plaintiff  to  defendants'  agent,  to  be  a 
private  dwelling-house,  ttiat  there  was  a  warranty  on  his  part 
that  it  should  liot  be  occupied  for  the  purposes  proven  at  the 
trial;  and  that  in  suffering  it  to  be  occupied  for  those  purposes, 
there  was  a  breach  of  the  warranty,  or  a  misrepresentation  in  a 
material  matter;  and,  in  either  case|  the  policy  was  avoided. 
If  I  am  right  in  the  view  I  have  taken  of  the  case,  there  baa 
been  no  breach  of  warranty,  or  misrepresentation  by  the  plaint- 
iff, as  there  could  be  neither,  in  the  sense  contended  for  by  the 
counsel,  without  violating  some  stipulation  or  condition  con* 
tained  in  the  contract  between  the  parties;  and  as  there  baa 
been,  in  my  opinion,  no  such  violation,  it  follows  that  there  has 
been  no  such  breach  of  warranty,  or  misrepresentation. 

I  see  no  reason  to  disturb  the  verdict,  and  am  of  opinion  that 
the  rule  to  show  cause  be  discharged. 

Whtte,  J.,  also  delivered  an  opinion  in  favor  of  denying  a  new 
trial,  taking  substantially  the  same  grounds  as  Whitehead,  J. 

HoBNBLOWEB,  0.  J.,  and  Nevius,  J.,  concurred.  Elbceb,  J., 
absent. 

Ebbonbous  Statement  ov  Use,  Bfebct  ov:  See  note  to  FbwUr  v.  ^tna 
1m.  Co.^  16  Am.  Deo.  470. 

Placing  Gunpowdeb  nr  a  BuiLDiNa  is  not  a  <'  Stobino"  of  gunpowder 
therein  within  the  meaning  of  an  exception  in  the  policy,  where  the  powder 
Is  placed  there  with  a  lighted  match,  for  the  porpose  of  an  ezploeion:  Otty 
Firt  Ins.  Co.  v.  CorKes,  34  Am.  Deo.  258. 

Tavebn,  What  is  ai  See  note  to  Chvyy,  CommonweaJUh,  35  Am.  Deo.  19& 
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Thobpe  V.  Rankdt. 

[4  HjuotnoH,  88.] 

DiOLA&ATioK  nr  AonoN  Fouitdkd  upon  a  Statuts  giying  a  new  remedy, 
ought  to  show  whenoe  the  plaintiff  derives  hia  righb  of  action,  and  all 
the  facts  and  circnmstanoes  requisite  to  bring  the  case  within  the  statnte. 

TiomnoAL  Plsadutos  abb  not  Rbquibbd  in  Trials  of  small  oases,  and 
by  section  3  of  the  act  of  1812,  Elm.  Dig.  63,  judgments  in  such  eases 
esn  not  be  reversed  for  any  irregularity  not  impairing  or  defeating  sub- 
stantial rights  of  the  party. 

ApPBXMncs  OAK  NOT  BX  BouND  to  two  or  more  mastersy  and  may  avoid  any 
indenture  attempting  to  so  bind  him. 

OiSB.    The  facts  appear  in  the  opmiozu 

J.  Oheltvoodf  for  the  plamtiflF. 

A.  Armstrong^  for  the  defendants. 

By  Court,  Hobnblowsb,  C.  J.  This  "was  an  action  on  the 
case,  brought  by  William  Bankin  and  two  others,  his  partners 
in  business,  as  hatters,  under  the  name  and  style  of  William 
Bankin  &  Co. ,  against  Edward  Thorpe,  the  plaintiff  in  certiorari 
(who  they  allege  had  been  their  apprentice);  for  having  run 
away  and  left  their  service  on  several  occasions  during  his 
minority  and  while  he  was  such  apprentice.  The  action  was 
founded  and  must  be  sustained,  if  sustained  at  all,  upon  the 
ninth  section  of  the  act  respecting  apprentices  and  servants: 
Elm.  Dig.  18.  That  section  gives  to  the  master,  an  action  on 
the  case  against  his  apprentice  after  he  comes  of  age,  to  recovei 
any  damages  he  may  have  sustained  by  reason  of  such  appren- 
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tice  having  ran  away,  or  absented  himself  without  leave,  from 
the  master's  service. 

This  action  was  brought  in  a  court  for  the  trial  of  small 
causes,  and  judgment  given  for  the  plaintiff,  for  one  hundred 
dollars  besides  costs.  On  an  appeal  to  the  common  pleas  of 
Essex,  a  like  judgment  was  given  for  the  plaintiffs,  and  the 
whole  matter  is  now  brought  into  review  before  us,  by  writ  of 
certioraH. 

Several  errors  are  assigned;  some  of  which  go  to  the  form  and 
sufficiency  of  the  state  of  demand;  and  one  of  them  to  the 
plaintiffs'  right  of  action.  As  to  the  former,  it  is  objected:  1. 
That  it  does  not  appear  by  the  state  of  demand,  that  the  action 
is  foimded  upon  the  statute;  although  it  is  a  new  remedy,  where 
none  existed  at  the  common  law:  and  2.  That  the  state  of  de- 
mand does  not  set  forth  the  existence  of  the  facts  and  circum- 
stances necessary  to  sustain  such  special  action  on  the  case,  as 
is  given  by  the  statute.  The  cases  cited  by  the  counsel  for  the 
plaintiff  in  certiorari  were,  C7ote,  qui  tarn,  v.  SmOh,^  and  Lee  v. 
Clarke,  2  East,  333. 

In  Cole,  qui  tarn,  v.  Smith,  the  action  was  brought  on  an  act  of 
the  legislature  of  New  York,  to  prevent  excessive  and  deceitful 
gaming.  It  gives  an  action  of  debt  to  the  losing  party,  and 
enacts  that,  it  shall  be  sufficient  for  the  plaintiff  to  allege  in  his 
declaration,  that  the  defendant  is  indebted  to  him  in  the  sum 
lost  and  paid,  as  for  so  much  money  had  and  received  to  the 
plaintiffs'  use;  "  without  setting  forth  the  special  matter:"  and 
then  provides,  that  if  the  person  losing  the  money  shall  not  sue 
for  it,  within  a  certain  time,  any  other  person  may,  "  by  any  such 
action,  sue  for  and  recover  the  same,  with  treble  the  amount  or 
value  thereof,  with  costs,"  etc.  The  declaration  contained  a 
single  count  for  money  had  and  received,  and  it  was  held  insuf- 
ficient. The  court  said:  ''An  action  founded  on  a  statute,  must 
state  specially  the  cause  of  action  arising  under  the  statute;  and 
that  nothing  will  prevent  the  application  of  this  rule,  but  the 
statute  itself  giving  a  particular  form  of  declaration;"  and  a& 
the  action  in  that  case  was  not  brought  by  the  loser,  but  by  a 
person  who  sued  ^i  tarn,  judgment  of  nonsuit  was  given. 

The  case  of  Lee  v.  Clarke,  2  East,  333,  was  debt  for  a  pen* 
ally  on  the  game  law,  and  the  fatal  objection  was,  that  it  did 
not  appear  that  the  offense  was  against  the  statute. 

These  cases,  however,  and  the  authorities  they  refer  to,  seem 
to  relate  exclusively  to  penal  statutes.    The  act  under  which  this 

X,  4  Johni.  193. 
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action  is  brooght,  is  not  strictly  of  that  chaiscter.  It  is  in  some 
measure  punitive  upon  the  apprentice  for  bis  disobedient  and 
unfaithful  conduct,  but  partakes  more  of  a  remedial  oifaaiacter; 
giTing  to  the  master  a  fair  compensation  for  the  loss  he  has  sus- 
tained by  the  delinquency  of  his  apprentice.  Nevertheless,  it  is 
an  action  founded  upon  a  statute  giving  a  remedy  where  none 
existed  before,  and  upon  the  principles  of  good  pleading,  the 
declaration  ought  to  show,  whence  the  plaintiff  derives  his  right 
of  action:  Doctrina placUandi,  832,  cited  in  2  East,  340;  Clanri- 
carde  v.  Stokea,  7  Id.  616;  1  Chit.  PI.  367, 358;  Wheder  v.  Home, 
Willis,  208.  But  as  the  action  is  founded  on  a  public  statute, 
and  technical  pleadings  are  not  required  in  the  court  for  the  trial 
of  small  causes;  and  more  especially,  as  we  are  prohibited  by  the 
third  section,  of  the  act  of  1812,  Elm.  Dig.  63,  from  reversing 
any  judgment  of  that  court,  for  any  irregularity  not  tending  to- 
defeat  or  impair  the  substantial  right  or  interest  of  the  ipsxty^ 
this  objection  can  not  prevail. 

A  more  serious  difficulty,  however,  arises  on  the  second  objec- 
tion to  the  state  of  demand,  viz. :  that  it  does  not  set  forth  the 
facts  and  circimistanoes  necessary  to  bring  the  case  within  the 
statute;  .and  without  the  existence  of  which  facts  and  circum- 
stances, the  action  can  not  be  maintained. 

The  statute  gives  the  master  an  action  on  the  case;  but  it  pre- 
scribes no  form  of  declaration.  The  plaintiff,  then,  must  state 
the  circumstances  of  the  case  upon  which  he  founds  his  clain^ 
to  a  recovery;  and  though  he  need  not  do  this  with  the  skill 
and  accuracy  of  a  special  pleader;  yet  it  should  be  so  stated, 
that  the  court  can  see,  he  is  entitied  (o  recover,  if  his  allega- 
tions are  true.  If  we  require  less  than  this,  we  had  better  dis- 
pense entirely  with  a  state  of  demand  in  the  court  for  the  trial 
of  small  causes:  for  a  state  of  demand,  setting  forth  no  legal 
and  substantial  cause  of  action,  is  useless,  nay,  worse  than 
nothing;  and  would  serve  only  to  mislead  and  surprise  the  de- 
fendant. 

Now,  in  order  to  maintain  an  action  upon  the  ninth  section  of 
the  statute  respecting  apprentices  and  servants,  the  defendant 
must  have  been  a  lawful  apprentice  under  the  act,  and  bound 
according  to  its  provisions:  for,  by  the  third  section,  all  inden- 
tures, etc.,  made  or  taken  otherwise  than  by  that  act,  are  declared 
to  be  void  in  law,  as  against  the  apprentice.  What  then  does  the 
statute  require  to  constitute  a  valid  apprenticeship?  In  the  first 
place,  the  apprentice  must  be  under  twenty-one  years  of  age 
when  bound.    Secondly,  the  binding  must  be  of  his  own  free 
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will  and  aooord.  Thirdly,  with  the  consent  of  his  father,  if  living; 
if  not,  then  of  his  mother  or  guardian,  signified  by  such  parent 
or  guardian  sealing  and  signing  the  indenture.  Fourthly,  the 
binding  must  be  for  no  longer  than  the  period  when  the  appren- 
tice, if  a  male,  should  attain  the  age  of  tweniy-one  years;  and 
fifthly,  the  age  of  the  apprentice  must  be  inserted  in  the  inden- 
ture. The  state  of  demand  in  this  case  sets  out,  by  way  of  re- 
cital, some  of  these  particulars;  but  not  all.  It  would  have 
been  sufficient,  perhaps,  for  the  plaintiffs  to  have  alleged,  that  the 
defendant  had  been  duly  bound  to  them  as  an  apprentice,  ac- 
cording to  the  provisions  of  the  statute  in  such  case  made  and 
provided;  but  instead  of  this,  they  have  undertaken  to  state, 
how  he  was  bound;  and  yet  have  omitted  to  allege  that  the  de- 
fendant was  under  tweniy-one  years  of  age  when  bound;  that 
his  age  was  inserted  in  the  indenture;  why  it  was  that  he  was 
bound  by  the  consent  of  his  mother  instead  of  his  &ther.  For 
all  that  appears  upon  the  record,  his  father  was  living  when  he 
vras  bound;  and  the  defendant  was  not  bound  to  go  to  trial  pre- 
pared to  prove  that  fact,  if  it  was  so,  unless  the  plaintiffs  had 
alleged  in  their  complaint,  that  he  was  dead;  and  vdthout  such 
allegation,  the  plaintiffs  had  stated  no  cause  of  action.. 

In  Boyle  v.  lAndleyy  Penn.  251,  the  action  was  brought  for 
damages  done  by  swine;  and  the  state  of  demand  alleged  that 
by  force  of  the  statute  in  such  case  made  and  provided,  the 
plaintiff  was  entitled,  etc.  But  the  court  reversed  the  Judgment, 
because  the  state  of  demand  did  not  show,  that  the  trespass  was 
on  land  for  which  the  plaintiff  paid  taxes;  that  the  swine  were 
taken  in  the  trespass;  Chat  they  were  shut  up;  that  the  defend- 
ant had  notice,  etc.  So- also  in  Jessop  v.  Sharp,  Id.  844;  and  in 
1  Chit.  PI.  336,  337,  it  is  laid  down,  that  in  a  declaration  on 
a  public  statute,  it  is  material,  that  the  offense,  or  act  charged 
to  have  been  committed  by  the  defendant,  appears  to  have 
been  within  the  provision  of  the  statute;  and  that  all  circum- 
stances necessary  to  support  the  action,  must  be  alleged.  The 
conclusion,  contra  farmam  staiuti,  will  not  aid  the  omission. 

Though  I  incline  to  the  opinion,  that  this  latter  objection  to 
the  state  of  demand  is  fatal;  yet  if  there  was  no  more  serious 
and  fundamental  error  in  the  case,  I  should  hesitate,  before  I 
reversed  the  judgment  on  this  ground.  But  this  case  presents, 
what  to  me  is  a  novel,  and  it  may  be  to  the  manufacturing  and 
trading  communiiy  in  this  state,  a  very  important  question. 

This  defendant,  it  appears  by  the  state  of  the  case,  v^as  bound 
to  three  masters.     Can  this  be  ?    If  to  two  or  three,  why  not  to 
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a  dozen  or  twenty?  The  father,  or  in  case  of  his  death,  the 
mother  may  covenant  with  as  many  as  he  or  she  pleases  for  the 
services  and  faithful  conduct  of  the  minor;  but  the  minor  can 
not  bind  himself  to  two  or  more  masters.  The  statute  mani- 
festly contemplated  but  one  master  or  mistress,  and  it  is  clearly 
against  the  policy  of  the  law,  and  wholly  inconsistent  with  the 
relationship  that  ought  to  subsist  between  master  and  apprentice, 
that  there  should  be  several  masters.  The  public  has  an  inter* 
est  in  the  proper  discharge  of  the  reciprocal  duties  growing  out 
of  that  relationship.  The  master,  to  a  certain  extent,  stands  in 
loco  parerUiSy  and  it  is  of  great  importance,  as  well  to  society  as 
to  the  parents  and  the  apprentice,  that  he  should  be  well  in- 
structed in  the  art  or  trade  to  which  he  has  been  bound;  and 
that  his  moral  conduct  and  character  should  be  watched  over 
and  cultivated.  These  duties  are  too  little  attended  to,  where 
the  obligation  and  responsibility  rests  only  on  one  master;  but 
when  it  comes  to  be  divided  between  several  masters,  it  will  soon 
become,  in  practice,  the  duly  of  neither  of  them,  to  teach  the 
apprentice,  either  in  art  or  morals.  A  binding  of  an  apprentice 
to  a  particular  person,  arises  (at  least  in  contemplation  of  law, 
and  should  be  so  in  fact)  from  an  esteem  and  good  opinion  of 
the  party  to  whom  he  is  committed,  that  he  will  not  only  in- 
struct him  in  his  trade  or  calling,  but  will  also  be  careful  of  his 
health  and  safety;  and,  therefore,  the  law  has  made  it  such  a 
personal  trust  or  confidence,  that  the  master  can  not  transfer  or 
assign  it  to  another:  Bac.  Abr.,  tit.  Master  and  Servant,  letter 
E.  All  this  is  inconsistent  with  the  idea  of  a  plurality  of  masters. 
In  case  of  dissensions  between  them,  which  of  them  is  the  ap- 
prentice to  obey  ?  If  the  apprentice  is  disobedient,  by  which  of 
the  masters  is  he  to  be  corrected  ?  If  one  master  instructs  one  way, 
and  another  another  way  of  doing  a  thing,  whose  instructions 
must  the  apprentice  follow  ?  In  case  of  the  death  or  withdrawal 
of  one  master  from  the  firm,  is  the  apprentice  to  survive  to  the 
remaining  members  of  the  firm  ?  Or  in  case  of  a  dissolution  of 
the  partnership,  and  each  member  setting  out  in  a  new  business, 
what  is  to  become  of  the  apprentice  ?  These  and  many  other 
questions  may  arise  out  of  such  a  binding,  that  may  prove  em- 
barrassing to  all  concerned. 

In  my  opinion,  therefore,  this  indenture  is  void  as  to  the 
apprentice,  and  no  action  will  lie  against  him  for  having  left  the 
service  of  the  plaintiffs.  I  have  diligently  searched  to  the  whole 
extent  of  my  library,  and  have  been  unable  to  find  a  single  in- 
stance of  such  a  binding  as  this;  and  am  thereby  much  confirmed 


636  Febbt  u  Green.  [New  Jersey, 

in  the  opinion  alxeadj  expressed.    Let  the  judgment  of  ths 

common  pleas,  and  also  the  original  jndgment,  be  reversed. 

Judgment  reversed. 

• 
Iir  AS  AcnoN  Fouitdsd  upon  a  Statutb,  plaintiff  need  only  ahow  by  hit 

declaration  that  he  is  entitled  by  the  emtcting  danae  to  bring  the  aetion.    Any 

exception  in  the  atatate  that  savea  the  defendant  is  matter  of  defense:  Far^ 

wtO  T.  SfinUh,  1  Hair.  133. 


Febbt  v.  Gbeen. 

[i  Habbiio*,  a.] 

Ihdobsu  ow  Nots  Patablb  on  Dxkand,  must,  within  a  rMwmnWe  time^ 
demand  payment  of  the  maker,  and  give  notice,  at  in  other  cases,  to  the 
indorser  in  cajse  payment  is  not  made. 

KoTB  Patable  on  Dbbcand  with  Intekxst,  and  given  for  money  bor- 
rowed, or  made  to  enable  the  maker  to  borrow  money,  mnst^  In  order  to 
charge  an  indorser  thereof,  be  presented  for  payment  within  a  reasonable 
time,  and  notice  of  dishonor  given,  as  in  other  cases. 

Dbbcand  and  Notice  abb  Unnbcessaby  to  charge  an  indorser  who  has 
taken  an  assignment  of  all  the  estate  of  the  maker,  or  has  otherwise  re> 
ceived  effects  of  the  maker  as  an  indemnity  against  the  indorsement. 

AonoN  against  the  indorser  of  a  note.  The  facts  are  stated  in 
the  opinion. 

W.  L.  Dayton  and  L  H,  WUUamBon^  for  the  plaintiff. 

B,  8.  Meld,  for  the  defendant. 

By  Court,  Hobnbloweb,  C.  J.  This  cause  comes  before  nt 
upon  a  case  certified  by  the  circuit  court  of  Middlesex.  The 
action  is  against  the  defendant,  as  indorser  of  a  promissory  note, 
for  two  thousand  dollars,  dated  New  York,  June  2, 1835,  pay* 
able  on  demand  with  interest. 

This  note,  on  or  about  the  day  it  bears  date,  was  delivered  by 
Dimond,  the  maker  of  it,  to  O.  H.  Perry,  the  agent  of  the 
plaintiff,  as  security  for  the  sum  of  two  thousand  dollars,  which 
Dimond  then  borrowed  of  her.  O.  H.  Perry  testifies,  thai 
Dimond  applied  to  him  for  a  loan  of  two  thousand  dollars,  and 
offered  to  secure  the  repayment  of  it  by  his  note  indorsed  by  the 
defendant;  that  deeming  the  security  sufficient,  he,  as  agent  for 
the  plaintiff,  his  sister,  lent  Dimond  the  money  out  of  her  funds, 
and  received  this  note,  indorsed  by  the  defendant,  as  security 
for  it.  Perry  says,  it  was  understood  between  him  and  Dimond, 
that  it  was  to  be  a  permanent  loan:  but  that  there  was  no  agree- 
ment between  him  and  Dimond,  as  to  the  time  of  payment,, 
other  than  what  was  expressed  in  the  note  itself.    It  was  then 
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not  only  in  terms^  but  according  to  the  understanding  of  the 
parties,  a  note  payable  on  demand:  for  whatever  indulgence 
Dimond  might  have  hoped  for  and  expected,  he  stipulated  for 
none,  but  submitted  hhnself  to  the  legal  effect  of  his  written 
contract.  Nor  is  there  in  the  case  the  least  evidence,  that  the 
indorser  had  any  notice,  that  the  note  was  to  pass  into  the  hands 
of  the  plaintiff,  as  securily  for  a  permanent  loan.  It  must  then, 
as  between  the  plaintiff  and  the  defendant,  upon  this  statement, 
be  considered  as  ordinary  negotiable  paper,  payable  on  demand; 
and  the  rights  of  the  parties  must  be  settled  according  to  the 
principles  applicable  to  such  paper;  unless  some  facts  can  be 
shown,  which  in  law  or  equity  ought  to  take  away  from  the  in- 
dorser, the  protection  afforded  him  by  those  principles.  It  was 
admitted  on  the  argument,  that  the  indorsee  of  a  promissory  note 
payable  on  demand,  must  use  due  diligence:  that  is,  he  must 
make  a  demand  of  payment  of  the  maker,  within  a  reasonable 
time;  and  in  case  of  non-payment,  give  notice  as  in  other  cases, 
to  the  indorser:  Sice  v.  Cunningham  etcU,,!  Oow.  397, 411,  and 
cases  there  cited  by  court  and  counsel. 

What  then  are  Uie  facts  in  this  case  ?    There  is  no  pretense  of 
any  demand  of  payment  of  the  principal  debt,  of  Bhnond,  nor 
of  any  notice  of  non-payment  by  him,  to  the  indorser,  until  the 
eighteenth  or  nineteenth  of  March,  1839,  a  period  of  nearly 
four  years  after  the  note  had  been  given:  nor  is  there  the  slight- 
est  evidence,  that    the    defendant  was    ever    called   on    for 
payment,  or  that  he  had  any  knowledge  of  what  had  become 
of  the  note,  from  the  time  he  indorsed  it,  until  the  nineteenth 
of  March,  1839.     On  the  other  hand  it  appears  by  the  testi- 
mony of  O.  H.  Perry,  that  Dimond  paid  the  interest  due,  on 
the  note  for  two  years:  that  in  1837,  he,  the  witness  knew, 
that  Dimond  was  getting  embarrassed,  and  he  therefore  de- 
manded of  him  **  collateral  security;"  and  obtained  from  him 
an  assignment  of  a  bond  and  mortgage  given  by  one  Isaac  M. 
Dimond,  on  which  there  was  then  due  the  principal  sum  of  two 
thousand  dollars;  which  securities  remained  in  the  hands  of  the 
plaintiff  at  the  time  of  the  trial  of  this  cause  in  1840.     Having 
obtained  such  security,  the  plaintiff  rested  upon  it  from  May, 
1837,  till  the  nineteenth  of  March,  1839,  and  then  for  the  first 
time,  and  after  (as  the  witness  says)  Dimond  had  gone  off  and 
could  not  be  found,  she  gave  the  defendant  notice  of  non-pay 
ment,  shd  that  she  looked  to  him  as  indorser,  for  payment 
What  is  there  in  this  state  of  facts,  that  can  excuse  the  plaintiff 
for  her  negligence,  or  deprive  the  defendant  of  the  protection 
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4tfford6d  him  by  that  rule  of  law  which  requires  the  holder  of 
such  a  note,  to  demand  payment  of  the  maker,  and  give  notice 
to  the  indorser  within  a  reasonable  time  ?  I  confess  I  am  at  a 
loss  to  discoTer  anything  that  can  or  ought  to  have  such  an 
^ect.  We  are  not  even  embarrassed  here  by  the  mixed  and 
sometimes  perplexing  question,  of  what  is  a  reasonable  time. 
It  was  not  pretended  on  the  argument,  but  what  if  this  is  to  be 
considered  as  ordinary  commercial  paper  payable  generally,  or 
on  demand,  that  then  the  demand  and  notice  has  not  been  made 
4Uid  given  within  a  reasonable  time;  but  it  was  insisted,  that  this 
note  was  made  and  indorsed  under  circumstances  that  entirely 
-dispensed  with  the  necessity  of  due  diligence:  that  the  note  was 
not  made  for  commercial  purposes,  but  as  security  for  a  perma- 
nent loan,  and  that  the  defendant  by  his  indorsement  intended 
and  was  understood  to  guarantee  and  become  securiiy  for  the  re- 
payment of  the  money  at  all  events.  It  is  sufficient  to  say,  that 
this  allegation  is  not  supported  by  the  evidence  in  the  cause. 
That  there  was  any  agreement  between  Dimond  and  the  plaintiff^ 
that  the  money  should  not  be  called  for  in  one,  or  two  years,  or 
within  any  other  period,  is  expressly  negatived  by  the  plaintiff's 
^wn  witness:  but  if  there  had  been  any  such  agreement  between 
Dimond  and  the  plaintiff,  it  certainly  could  not  affect  the  rights 
of  the  indorser,  unless  he  was  a  party  to  that  agreement;  and 
even  then,  it  may  well  be  doubted,  whether  parol  .evidence  of 
4iny  agreement  to  extend  the  time  of  payment,  or  inotherwords, 
to  alter  the  force  of  a  written  contract,  would  be  admissible: 
Sice  V.  Cunningham,  1  Cow.  397;  Field  v.  Nicheraon,  13  Mass. 
131.  But  in  the  absence  of  any  express  agreement,  or  waiver  of 
a  demand  and  notice  in  a  reasonable  time,  the  plaintiff's  counsel 
insists,  that  as  the  note  was  given  for  a  loan,  and  was  payable 
with  interest,  the  defendant  must  be  considered  in  the  light  of  a 
security,  and  not  as  a  mere  indorser  of  commercial  paper.  It  is 
true,  the  note  was  transferred  by  Dimond  to  the  plaintiff  as  se- 
curiiy for  money  borrowed  of  her;  and  it  is  possible  the  defend- 
ant indorsed  it,  knowing  what  was  to  be  its  destination.  Of 
this,  however,  there  is  no  evidence.  But  admitting,  that  de- 
fendant indorsed  the  note  to  enable  Dimond  to  borrow  money 
on  it,  I  do  not  see  that  that  circumstance  alters  the  rights  of  the 
defendant:  Nicholson  v.  OoiUhU,  2  H.  Bl.  609;  nor  can  I  con- 
ceive why  the  fact  of  the  note's  being  payable  with  interest 
should  take  it  out  of  the  rule  applicable  to  commercial  {Miper, 
So  far  from  it,  I  am  rather  inclined  to  adopt  the  reasoning  of 
lit.  Justice  Sutherland,  in  Sice  v.  Cunningham,  1  Cow.  897,  and 
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oonclude  that  as  it  was  a  note  upon  which  payment  might  haT« 
been  immediately  demanded,  the  indorser  contemplated  a  short 
credit,  and  that  that  was  the  condition  upon  which  he  agreed  to 
be  responsible.  That,  if  the  object  of  Dimond  was  to  effect  a 
permanent  loan  and  if  a  protracted  day  of  payment  was  in  the 
contemplation  of  the  parties,  a  corresponding  note  would  hare 
been  drawn,  and  that  the  borrower  would  not  have  put  it  in  the 
power  of  Mrs.  Perry  to  call  upon  him  immediately  for  repay- 
ment. 

In  that  case,  1  Cow.  897,  the  supreme  court  of  New  York  de- 
cided expressly,  that  a  note  for  money  lent,  payable  on  demand, 
with  interest,  is^thin  the  general  rule.  Field  v.  Nickerson,  13 
Mass.  131,  is  to  the  same  effect.  The  notes  were  given,  payable 
on  demand,  and  with  interest,  for  money  which  had  been  pre- 
viously borrowed  by  the  maker  of  the  notes  of  the  plaintiff,  and 
the  defendant  indorsed  them  with  a  knowledge  of  that  f  %ct;  and 
that  the  loan  was  thereupon  to  be  continued  for  some  time. 
But  the  court  held,  tiiat  these  circumstances  did  not  take  the 
notes  out  of  the  general  rule;  and  they  sustained  the  verdict  of 
the  juiy  (who  had  decided  that  eight  months  was  not  a  reason- 
able time),  adding  that  there  was  "  no  doubt  that  a  much  shorter 
time  would  have  been  sufficient  to  produce  the  same  result." 
So  too  in  Losee  v.  DunXdn,  7  Johns.  [5  Am.  Dec.  245],  the  note, 
as  in  this  case,  was  payable  on  demand,  with  interest,  and  had 
been  indorsed  to  the  plaintiff  only  two  and  a  half  months  after 
its  date;  yet  in  a  suit  by  the  indorsee,  against  the  maker,  the  de- 
fendant was  admitted  to  prove  payment  to  the  indorser,  on  the 
ground  that  it  was  a  dishonored  note,  when  indorsed  to  the 
plaintiff.  I  cite  this  case  only  to  show,  that  the  court  did  not 
think  the  circumstance,  that  the  note  was  payable  with  interest, 
took  it  out  of  the  general  rule.  So  too  in  Smith  v.  Beckett  13 
East,  187,  the  defendant  indorsed  the  note,  which  was  payable 
on  demand,  for  the  express  purpose  of  enabling  the  maker  to 
raise  money  on  it  from  the  plaintiffs;  notwithstanding  which,  it 
was  held,  that  a  demand  and  notice  to  the  indorser,  of  non- 
payment, was  necessary. 

The  only  case  by  which  the  plaintiff's  counsel  seek  to  sustain 
themselves  is  that  of  VreeUmd  v.  Hyde^  in  the  superior  court  of 
New  York,  2  Hall,  429.  But  the  facts  and  circumstances  of 
that  case,  if  they  are  correctly  reported  (and  I  have  some  sus- 
picions they  are  not),  would  have  led  me  to  a  different  result. 
I  should  have  considered  the  plaintiff  as  having  taken  the  note, 
as  a  dishonored  note,  or  at  least  as  having  received  it  from  a  per 


640  Hatthobn  v.  Bushfobth.       [New  Jersey^ 


son  who  he  knew  was  xnakmg  an  improper  use  of  it.  There  is^ 
however,  one  fact  in  that  case  which  seems  not  to  have  been  no- 
ticed  by  the  court,  bat  which  would  have  folly  justified  a  judg- 
ment for  the  plaintiff.  The  firm  of  Hyde  &  Bcoita  had  become 
insolvent  and  made  an  assignment  of  all  their  property  to 
Simeon  Hyde  (the  indorser),  and  two  others,  with  a  clause  pre- 
ferring his  claim,  ^f  he  should  ever  be  compelled  to  pay  this 

The  cases  of  Bond  et  dl.  v.  Famham,  5  Mass.  170  [4  Am.  Dec. 
47];  The  Mechanic^  Bank  of  New  York  v.  Griswoldy  7  Wend.  165; 
Barion  v.  Baker,  1  Serg.  &  B.  334  [7  Am.  Dec.  620];  Carney  v. 
Daco9ta,  1  Esp.  302,  and  Brown  v.  Miffey,  16  East,  222,  all  show 
that  where  the  indorser  takes  an  assignment  of  all  the  estate  of 
the  maker,  for  the  purpose  of  meeting  his  responsibilities;  or  haa 
received  effects  into  his  hands  to  satisfy  the  amount  of  the  in- 
dorsement, no  demand  or  notice  is  necessary.  The  indorser,  in 
such  case,  has  made  the  debt  his  own,  and  he  has  no  right  to 
complain  of  the  want  of  notice.  Upon  this  ground,  therefore^ 
judgment  might  properly  have  been  given  for  tibe  plaintiff,  in  the 
case  of  Vreeland  v.  Hyde;  and  I  do  not,  therefore,  consider  it  as 
furnishing  any  support  to  the  present  action.  Besides  all  this» 
it  is  perfectly  manifest  in  this  case  that  the  plaintiff  had  relin- 
quished aU  expectation  of  looking  to  the  defendant;  for  after 
having  received  two  years'  interest  from  the  maker  of  the  note,, 
he  called  on  him  for  collateral  security,  and  took  an  assignment 
of  a  bond  and  mortgage  for  the  very  sum  due  on  the  note,  upon 
which  he  quietiy  rested,  without  once  calling  on  the  defendant 
from  May,  1837,  until  the  nineteenth  of  Ibroh,  1839.  I  am 
therefore  of  opinion,  that  the  circuit  court  ought  to  be  advised 
and  instructed  to  give  judgment  for  the  defendant,  with  costs. 

Circuit  court  advised  to  give  judgment  for  defendant. 


Dus  DnjGKiroB  in  DsBCA2!miNo  Patmbnt  of  Notb  Dux  on  DsiiAin>  is  a 
queetion  of  fact  for  the  jury:  Snyder  ▼.  Flnlejf,  C!oxe,  48;  Winan$  v.  Davit,  ft 
Harr.  276;  Woodruffs,  Daggett,  1  Spenc  626;  Duggan  v.  King,  33  Am.  1)m» 
107,  and  anthoritiea  there  dted. 


Hatthobn  v.  Rushforth. 

[4  Habbibon,  160.] 

CoKBTBUcnvB  POSSESSION  OF  GooDS,  by  one  having  the  general  pmpett^  in 
them,  and  a  right  to  reduce  them  to  poaseesion  at  plearare,  b  saAoient 
to  maintain  either  treepass  or  replevin. 
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Thbrs  is  a  ToRTiona  Takiko,  whenever  there  is  an  nnlawhil  meddling 
with  the  property;  or  an  exercise  or  claim  of  dominion  over  it,  without 
any  pretense  of  authority  or  right  This,  without  a  manual  seizing  of 
the  property,  is  sufficient,  and  an  action  of  trespass  or  replevin  will  lie. 

Bepletin,  to  recover  certain  macliinery  used  to  manufacture 
woolen  goods.  Defendants  put  in  a  plea  of  non  cepU^  and  prop- 
erty in  themselves.    Judgment  for  plaintiff. 

Hvhbelly  for  the  plaintiff. 

Miller ^  for  the  defendant. 

By  Court,  Whitehead,  J.  The  case  shows  the  foUowing  state 
of  facts:  The  plaintiff  and  one  John  Buckley  were  originally 
the  joint  owners  of  the  machinery  in  question;  and  on  the  dis- 
solution of  the  copartnership  between  them  in  October,  1836, 
the  plaintiff  sold  and  assigned  all  his  right  and  interest  therein 
to  Buckley,  who  thereby  became  the  sole  owner  thereof.  In  the 
spring  of  1837,  Buckley  rented  a  building  of  the  defendants  in 
the  township  of  Lodi,  in  the  then  county  of  Bergen,  and  removed 
the  machinery  into  it.  He  was  engaged  for  some  time  in  man- 
u&cturing  goods  for  the  defendants  at  a  given  sum  per  yard, 
they  finding  the  stock,  and  he  furnishing  the  labor  and  machin- 
ery. The  defendants  soon  after  this  arrangement  became  insolv- 
ent, and  failing  to  fulfill  their  part  of  the  contract  in  furnishing 
the  materials,  the  parties  made  another  arrangement,  by  which 
**  the  defendants  were  to  work  the  machineiy,  part  of  the  time 
towards  the  rent  of  the  building,  and  Buckley  to  do  any  country 
work  that  might  offer."  He  stopped  manufacturing  in  the  sum- 
mer of  1837,  but  retained  the  key  of  the  building,  and  had  the 
control  of  the  machineiy  until  November  or  December  of  that 
year,  and  until  the  same  was  demanded  by  the  plaintiff  as  herein- 
after mentioned. 

On  the  fourth  of  November,  1837,  Buckley,  being  indebted  to 
the  plaintiff,  executed  to  him  a  bill  of  sale  of  the  machinery,  at 
which  time,  he  says,  he  considered  himself  in  the  possession  of 
it.  One  or  two  weeks  after  this,  the  plaintiff  went  to  the  factory 
of  the  defendants  in  company  with  Buckley,  and  demanded  the 
machinery  of  Bushforth.  The  plaintiff  said,  * '  I  have  come  after 
the  machinery,"  and  exhibited  to  him  the  biU  of  sale.  Bushforth 
refused  to  deliver  it,  saying  it  should  not  go  out  of  the  factory 
until  they  got  others  in  the  place  of  it.  Buckley  was  present, 
and  consented  that  the  plaintiff  should  take  it. 

Under  this  state  of  facts,  the  defendants  insisted,  that  the 
goods  had  not  been  tortiously  taken,  and  consequently  that  re* 
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pleyin  would  not  lie.  Whether  tortionsly  taken  or  not,  depends 
in  some  measure,  upon  the  possession  of  the  goods  by  Buckley 
at  the  time  of  the  execution  of  the  bill  of  sale. 

It  is  manifest  from  the  evidence,  that  Buckley,  at  the  time  of 
the  execution  of  the  bill  of  sale  to  the  plaintiff,  was  the  absolute 
owner  of  the  machinery;  and  if  not  in  the  actual  possession 
thereof,  he  was  so  constructiyely.  He  considered  himself  in  the 
possession  of  it.  It  was  in  a  building  he  had  rented  of  the  de- 
fendants, the  key  of  which  he  retained.  By  the  last  arrangement 
between  the  parties,  after  the  defendants  had  failed  in  the  busi- 
ness, the  defendants  were  only  permitted  to  use  the  machinery 
when  Buckley  had  no  use  for  it.  There  was  nothing  in  this 
arrangement  which  gave  to  the  defendants  any  right  or  power 
over  it,  affecting  Buckley's  right  to  use,  sell,  or  deliver  it. 
When  the  plaintiff  exhibited  his  bill  of  sale,  and  demanded  the 
machinery,  the  defendants  did  not  question  his  right  of  property, 
nor  did  they  assert  any  right  to  the  possession.  They  refused 
to  suffer  it  to  be  removed,  until  its  place  was  supplied  by  other 
machinery,  thereby  placing  their  refusal,  not  upon  a  claim  of 
right,  but  upon  the  ground  of  inconvenience  to  themselves. 

Under  this  evidence,  it  appears  to  me,  Buckley  must  be  con- 
sidered, at  the  time  of  the  execution  of  the  bill  of  sale,  as  hav- 
ing, beyond  all  question,  the  constructive  possession  of  the 
machinery;  and  by  the  bill  of  sale,  the  plaintiff  succeeded  to 
all  his  rights,  both  of  property  and  possession. 

Now,  it  has  been  repeatedly  ruled,  that  a  general  property  in 
goods,  with  the  constructive  possession  thereof,  that  is  to  say,  a 
right  to  reduce  them  to  possession  at  pleasure,  is  sufficient  to 
maintain  either  trespass  or  replevin. 

The  case  of  Dunham  v.  Wyckoff,  3  Wend.  280  [20  Am.  Dec. 
695],  came  before  the  court  upon  a  demurrer  to  tibe  avowry  of 
the  defendant,  in  which  he  avowed  the  taking  of  the  goods  in 
question,  as  sheriff,  by  virtue  of  a  vmt  of  execution  against  one 
Griswold,  as  the  goods  and  chattels  of  Griswold,  the  same  be- 
ing in  the  possession  of  Griswold.  The  pleadings  admitted, 
that  at  the  time  of  the  taking,  the  property  was  in  the  plaintiff, 
and  the  possession  in  Griswold,  the  defendant  in  execution. 
The  question  was,  whether  replevin  would  lie.  The  court  say: 
"  lleplevin  lies  where  trespass  de  bonis  asportatis  will  lie.  The 
plaintiff  must  have  property  general  or  special,  and  possession 
either  actual  or  constructive.  The  plaintiff  having  the  property 
in  the  goods  in  question,  had  the  constructive  possession;  for 
the  property  draws  to  it  the  possession.    The  plaintiff,  there- 
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fore,  Iiad  the  right  to  take  possession  at  pleasure,  and  could 
have  sustained  trespass:  and  replevin  and  trespass,  in  sucb 
cases,  are  concurrent  remedies.'' 

The  plaintiff,  then,  being  the  absolute  owner,  and  in  the  con- 
structive possession  of  the  znachineiy;  did  the  conduct  of  the 
defendants,  at  the  time  the  demand  was  made,  amount,  in  law, 
to  a  tortious  taking  thereof,  or  was  it  such  an  interference  with 
the  property,  as  would  entitle  the  plaintiff  to  maintain  an  ac- 
tion of  trespass  against  them? 

The  evidence  is,  that  when  the  plaintiff  exhibited  his  bill  of 
sale  and  demanded  the  machinery,  the  defendant  Bushforth 
refused  to  deliver  it,  saying,  it  should  not  go  out  of  the  factory 
until  they  got  others  in  the  place  of  it.  Here  was  an  unlawful 
intermeddling  with  the  properly;  an  exercise,  or  claim  of  do- 
minion over  it,  without  any  pretense  of  authority  or  right. 
This,  without  a  manual  seizing  of  the  property,  is  sufficient  in 
law  to  constitute  a  tortious  taking:  7  Cow.  735;^  10  Wend.  349;* 
23  Id.  462;*  15  Id.  631;^  and  consequently,  renders  them  liable 
to  an  action  of  trespass  or  replevin. 

It  is  not  necessary  to  the  decision  of  the  question  in  tins 
cause,  to  express  an  opinion  upon  another  point  raised  by  the 
plaintiff's  coimsel,  whether  the  action  of  replevin  in  this  state, 
may  not  be  sustained  for  a  wrongful  detention,  when  the  taking 
was  not  tortious. 

The  supreme  court  of  Massachusetts  hold,  that  the  action  lies 
for  goods  unlawfully  detained,  though  there  was  no  tortious 
taking:  15  Mass.  284;*  16  Id.  147.*  In  the  last  case,  Putnam, 
J.,  is  of  opinion,  that  one  may  be  considered  constructively 
taking  goods,  who  came  lawfully  into  possession,  but  keeps 
them  from  the  owner  against  right.  Chief  Justice  Savage,  in 
reference  to  these  decisions,  remarks  in  Marshall  v.  Davis,  1 
Wend.  109  [19  Am.  Dec.  463],  "were  the  question  new  in  this 
court,  I  should  be  strongly  inclined  to  hold  the  doctrine  of  the 
Massachusetts  court  correct." 

There  is  a  strong  disposition  in  courts  to  favor  this  action,  as 
it  furnishes  a  more  adequate  remedy  than  trespass  or  trover; 
and,  not  imfrequently,  it  is  the  only  effectual  remedy  for  the 
party  injured.  In  the  language  of  the  late  Chief  Justice 
Ewing,  6  Halst.  374,^ ''  the  remedy  by  replevin  is  prompt,  effi- 
cacious, and  beneficial,  and  the  use  of  it  on  proper  occasions 
should  be  rather  fostered  than  repressed." 

1.   Wintringham  r.  Lafoy,  4.  Fonda  t.  Vcm  Honu, 

S.  AtUn  T.  Crary,  5.  Badger  ▼.  Pftinn^,  15  MiM  80Qw 

1.  Otmnak  t.  HaU.  \  6.  Baktr  t.  FoUm, 

7.  Bnun  t.  OgdtH;  S.  C,  20  Am.  Dm.  883. 
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EuoEBy  J.  The  only  question  for  the  consideration  of  this 
court  isy  whether  the  judge  decided  correctiy  in  oyermling  the 
motion  for  a  nonsuit  made  by  the  defendants  upon  the  ground 
that  replevin  would  not  lie,  no  proof  having  been  given  that  the 
machineiy  was  tortiously  taken. 

It  veas  ruled  by  this  court  in  the  case  of  Bruen  v.  Ogden,  6 
Halst.  370  [20  Am.  Dec.  593],  ''that  where  goods  or  chattelB 
are  so  taken  as  to  entitie  the  ovmer  or  possessor  to  on  action  of 
trespass,  an  action  of  replevin  may  be  maintained."  Such  is 
the  doctrine  of  the  common  law;  and  it  has  been  in  no  vrise 
altered  or  abridged  by  our  statute;  the  first  section  of  which 
authorizes  the  vmt  of  replevin,  ''  if  the  goods  and  chattels  of 
any  person  be  taken  and  unlawfully  detained."  The  com- 
mon law  doctrine  is  to  be  learned  from  authoriiy  rather  than 
from  any  course  of  reasoning.  In  pronouncing  the  opinion  of 
the  court.  Chief  Justice  Ewing  enters  into  an  examination  of 
numerous  authorities  sustaining  the  opinion  delivered.  Accord- 
ing to  this  dedsion,  replevin  vnU  lie  in  all  cases  where  trespass 
de  bonis  asportcUis  can  be  maintained;  thus  placing  it  on  the 
same  ground  as  trespass;  and  further  that  replevin  can  not  be 
maintained  vrithout  proof  of  an  unlawful  taking;  a  wrongful  de* 
tention  not  being  sufficient  to  sustain  it  as  intimated  in  the  brief 
of  the  counsel  of  the  plaintiff. 

In  the  same  case  of  Bruen  v.  Ogden^  the  court  also  declare^  that 
«<  the  remedy  by  replevin  is  prompt,  efficacious,  and  beneficial, 
and  the  use  of  it  on  proper  occasions  should  be  rather  fostered 
than  repressed." 

To  maintain  trespass,  the  plaintiff  must  have  property  gen- 
eral or  special  and  possession  either  actual  or  constructive. 
The  general  property  draws  to  it  the  possession,  and  he  who 
has  the  general  properiyn  although  he  may  not  have  the  actual 
possession,  yet  if  he  have  the  right  to  take  possession  at  pleas- 
ure, may  Tnaintain  trespass:  9  Cow.  690;^  8  Johns.  485;'  Bac. 
Abr.,  Trespass,  c.  2. 

What  constitutes  a  trespass  or  unlawful  taking?  An  answer 
to  this  question  will  determine  the  validity  of  the  objection 
under  consideration. 

Upon  an  examination  of  the  authorities,  the  f oUovnng  princi- 
ples applicable  to  this  question  will  be  found  to  have  been 
adopted.  An  actual  manucaption  of  the  goods  is  not  necessary 
to  constitute  a  tortious  taking.  The  contrary  has  often  been 
held.  Any  exercise  or  claim  of  dominion,  though  by  mere  words, 

1.  Otmt  T.^toraw;  S.  0.,  18  Am.  Deo,  648.       a.  Pvtmam  t.  fTyl^;  S.  0.»  0  Am.  Deo.  SAB. 
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the  speaker  haTing  the  goods  mthin  his  power,  may  oonstitate 
such  a  taking  as  wiU  sustain  an  action  of  trespass.  Merely 
inaTring  an  inventory  and  threatening  to  remove  goods,  which  is 
prevented  by  another  giving  a  receipt  for  them,  has  been  held 
sufficient,  although  the  goods  are  not  touched  by  the  officer.  A 
<daim  of  dominion,  an  intention  being  indicated  to  interfere  with 
the  goods,  under  pretense  of  any  right  or  authoriiy,  amounts 
to  a  constructive  trespass.  To  sustain  trover  or  trespass  de 
tonis  aspartatia,  evidence  of  an  actual,  forcible  dispossession  is 
not  necessary;  any  unlawful  interference  with  the  property  or 
exercise  of  dominion  over  it  in  exclusion  or  defiance  of  the 
plaintiff's  right  by  which  he  is  damnified,  is  sufficient  to  sustain 
either  action.  This  is  settled  by  numerous  cases  in  relation  to 
the  action  of  trover,  and  trespass  and  trover  are  concurrent 
remedies  for  most  illegal  or  tortious  takings.  Any  unlawful  in- 
terference with  or  assertion  of  control  over  the  property  of 
another,  is  sufficient  to  subject  the  party  to  an  action  of  tres- 
pass or  trover.  These  principles  wiU  be  found  fully  supported 
by  a  reference  to  the  following  authorities:  B  Wend.  281;'  5 
Cow.  326;»  7  Id.  735,-*  8  Wend.  613;*  1  Chit  PL  151-163, 169; 
10  Wend.  360  f  12  Id.  39;*  23  Id.  462.' 

Apply  the  foregoing  principles  to  the  facts  of  the  case  under 
consideration  and  it  will  be  found  that  the  judge  decided  cor- 
rectly in  refusing  the  nonsuit.  In  October,  1836,  the  machinery 
in  dispute  was  at  Belleville,  in  the  coimiy  of  Essex,  and  be- 
longed to  the  plaintiff  and  John  Buckley;  at  that  time  the 
former  conveyed  to  the  latter  his  share  in  the  same,  by  a  written 
bill  of  sale.  Buckley  had  possession  of  the  machinery,  man- 
ufactured woolens  for  the  defendants  at  a  stipulated  price  per 
yard,  they  finding  the  materials,  and  used  it  at  Belleville  until 
the  middle  of  April,  1837,  when  he  removed  it  to  a  factory  at 
Lodi,  which  he  rented  of  the  defendants.  His  possession  and 
control  of  the  machinery  continued  until  the  fourth  of  Novem* 
ber,  1837,  when  he  conveyed  the  same  to  the  plaintiff  by  a  writ- 
ten bill  of  sale.  The  defendants  had  no  interest  in  the  machin- 
ery or  right  to  use  it,  except  a  part  of  the  time,  towards  the 
payment  of  the  rent;  a  right  which,  for  aught  that  appears, 
Buckley  had  the  power  at  any  moment  to  revoke.  By  the  last 
sale,  all  the  interest  of  Buckley  passed  to  the  plaintiff,  who  thus 
Acquired  a  general  property  in  the  machinery  and  the  same  right 
to  immediate  possession  that  Buckley  had  at  the  time  of  the 

1.  IhuJiam  V.  Wyckoff;  S.  0.,  30  Am.  Deo.  096.  4.  Ph{Uip$  r.  HaU;  S.  C.  M  Am.  Deo.  108. 

-a.  JUjfnoi^  ▼•  Shuler.  6.  AUen  t.  Orary;  8.  0.,  25  Am.  Deo.  66d. 

1.  Wintringlui'm  v.  Lafoy,  A.  WaU  t.  Ofbeni.        7.  ComiaA  T.  ffoliw 
Ax.  Dxo.  Vol.  XXXV  ill— M 
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Bale.  Under  these  circtunstances  the  plaintiff  went  to  the  fao- 
toiy  of  the  defendants  where  the  machineiy  was,  and  found 
Buckley  and  Bushf orth  there.  The  plaintiff  stated  to  Buckley, 
that  he  had  come  for  the  maohineiy.  Buckley  said  to  Bush- 
forth,  what  shall  I  do,  I  must  let  him  have  it.  Bushf  orth  re- 
plied, no,  it  shall  not  go  out  of  this  place  until  I  ^t  othe, 
machinery  to  replace  it.  Buckley  consented  that  the  plaintiff 
should  take  it,  but  notwithstanding  the  latter  produced  his  bill 
of  sale,  Buahforth  said  he  should  not  have  it,  and  he  was  obliged 
to  go  away  without  it  He  afterwards  went  for  it  again,  but 
was  unable  to  obtain  it;  a  guard  having  been  placed  over  it,  and 
an  intimation  given,  that  an  attempt  to  take  it  would  be  resisted. 

These  facte  appeared  when  the  plaintiff  rested  his  cause;  they 
show  an  unlawful  interference  and  exercise  of  dominion  OTor 
the  machineiy,  prejudicial  to  the  interest  of  the  plaintiff,  and 
place  the  defendants  in  the  position  of  trespassers. 

The  drcuit  court  advised  to  give  judgment  for  the  plaintiff. 


Tbbspass. — PoflBMBion  ia  necessary  to  maintain  trespass  for  chattels:  Orser 
▼.  Storm$t  18  Am.  Dec  543,  and  note;  Putnam  ▼.  Wyley,  6  Id.  846.  Con- 
•tniotive  possession  follows  title:  Canon  ▼.  BumeU,  30  Id.  143,  and  note. 
Bight  to  rednoe  chattel  to  actual  possession  is  safficient  to  maintain  trespass: 
Buck  T.  Aiken,  19  Id.  535.  It  will  lie  by  person  having  special  property 
against  one  having  general  property:  Burdiet  v.  Murraiy,  21  Id.  588w 
Bailor  who  loans  his  horse  has  oonstraotive  possession,  which  will  support 
an  action  of  trespass  de  bonia  asporUUis:  Boot  t.  Chandler,  25  Id.  546. 
It  alio  lies  for  wood  cut  and  severed  from  the  freehold,  although  the  owner 
was  not  in  actual  possession:  MeClain  v.  Todd's  Heira,  22  Id.  37* 

Beplkvin—In  what  Gases  Lies:  See  MarehaU  v.  Daivie,  18  Am.  Deo. 
468,  and  note. 

ToBnoiTs  TAKnro — ^Nor  Nxobssabt  ik  MAasACHTrsBTTS  if  the  property  is 
imlawfully  detained:  Badger  y,  Phinney,  15 Mass.  359;  S.  C,  8  Am.  Deo.  105, 
and  note;  Baker  v.  Fcdes,  16  Mass.  147.  In  Meany  v.  Head,  1  Mason,  322,  Jns* 
tice  Story  said:  "At  common  law  a  writ  of  replevin  never  lies  unless  there  has 
been  a  tortious  taking,  either  originally  or  by  construction  of  law,  by  some  act 
which  makes  the  party  a  trespasser  ab  iniiio/*  and  this  was  so  held  by  Justice 
Coleridge,  after  an  able  and  full  discussion,  in  Minnie  v.  Blake,  6  £1.  &  Bl. 
842.  In  New  York  this  doctrine  was  uniformly  held  till  changed  by  statute: 
Panghum  v.  Pa^rM^«,  7  Johns.  140;  S.  C,  5  Am.  Dec.  250;  HopHne  v.  Hop- 
kins, 10  Johns.  373;  Thompson  v.  Button,  14  Id.  87;  Oardiur  v.  Campbell,  15 
Id.  402;  Marshall  v.  Davis,  1  Wend.  109.  In  North  Carolina,  also:  Oum^ 
mmgs  v.  MacCfill,  2  Murphy,  357;  S.  C,  2  Taylor,  98.  In  Mississippi:  Whee- 
lock  V.  Cozzens,  6  How.  279.  In  IHinois:  Taylor  v.  Winters,  I  Breese,  130. 
And  now  is  the  settled  doctrine  of  New  Jersey:  Bruen  v.  Ogden,  6  Halst.  370] 
Brown  v.  BisseU,  1  Zab.  267,  411;  West  v.  Caldwell,  3  Id.  786;  Ohambere  t. 
Hunt,  3  Harr.  339;  Harwood  v.  Smethurat.  5  Dntoh.  196. 
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Bbewsieb  V.  Tail. 

[1  8FiiraiB,S8.] 

WmoiB  Bom  DzonxABT,  Officxb,  ob  Pibson  in  %  tpedal  ohanoter  only 
oaa  faring  the  action,  the  plaintiff  mnst  aver  that  he  holds  nioh  poaition. 

Flaintitf,  havino  a  Obneral  or  Spxozal  Pbopxbtt  in  himself  as  an 
individual,  may  bring  trover  in  his  own  name,  whether  he  acquired  that 
property  as  a  purchaser,  as  a  common  carrier,  as  a  special  bailee,  or  in 
the  discharge  of  his  duty  as  a  sheriff,  or  other  public  o£Bcer. 

Whe&b  a  Sheriff  Levied  upon.  Inventoried,  Advertised,  and  Sold 
part  of  the  goods  as  sheriff^  it  is  prima  fade  evidence  of  his  being  sheriff, 
and  sufficient  until  the  contrary  is  shown.  It  is  also  evidence  that  a 
sufficient  levy  was  made. 

Sheriff  Failed  to  Return  and  File  the  Invsntort,  Writ,  or  Lbvt: 
hdd^  that  the  original  inventory  and  writ  were  competent  evidence  to 
prove  a  levy  upon  the  goods. 

Sheriff  Levtino  upon  and  Leaving  the  Goods  in  the  hands  of  the 
judgment  debtor,  which  are  levied  upon  and  sold  by  a  constable  as  the 
property  of  the  judgment  debtor,  has  a  good  title^  and  may  m^^tif^^w  an 
action  of  trover  against  a  purchaser  at  such  constable's  sale,  without  no- 
tice of  the  sheriff's  levy. 

Oebtiorabi  to  common  pleas,  Middlesex  oouniy.  The  iacts 
ttre  stated  in  the  opinion. 

Vroom^  for  the  plaintiff*. 

Van  Dyke,  for  tiie  defendant. 

By  Court,  Hobneloweb,  C.  J.  This  "was  an  action  of  troTer. 
The  plaintiff,  as  sheriff  of  the  county  of  Middlesex,  levied, 
among  other  things,  upon  the  property  in  question,  consisting 
of  a  pair  of  horses,  a  set  of  harness,  and  a  sled,  on  an  execution 
against  John  Brokaw,  at  the  suit  of  Henry  Smock,  out  of  the 
circuit  court  of  the  county  of  Middlesex.  After  making  an  in- 
ventoiy,  the  sheriff  left  the  property  with  Brokaw,  to  be  taken 
care  of  until  the  day  of  sale;  but  gave  him  permission  to  use 
the  horses,  etc.,  in  the  mean  time.  On  the  next  day  after  the 
levy,  the  sheriff  advertised  the  property  to  be  sold,  on  some  day, 
about  ten  days  after  the  levy  had  been  made.  In  the  mean  time 
Brokaw,  being  hired  by  one  McCullough  to  carry  him  into  the 
coimty  of  Somerset,  took  the  horses  and  sled  and  drove  him 
into  that  coimty.  Brokaw  was  there  arrested  at  the  suit  of  Web- 
ster, the  grandfather  of  McCullough,  and  confessed  judgment 
to  him  before  a  justice  of  the  peace;  upon  which  an  execution 
was  immediately  issued;  the  property  in  question  levied  on  and 
taken  possession  of  by  the  constable  and  soon  after  sold  by  him 
at  auction  to  the  defendant.    The  constable  was  informed  at  the 
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time  of  his  making  the  le-vy,  that  the  property  had  been  levied 
on  by  the  sheriff  of  Middlesex;  but  there  was  no  evidence  thai 
Yail,  the  defendant,  had  notice  of  the  previous  levy.  The 
sheriff  sold  the  rest  of  the  property  levied  on  by  >*inn  on  the  ex- 
ecution against  Brokaw,  on  the  day  for  which  he  had  advertised 
them  to  be  sold;  and  then  demanded  of  the  defendant,  who  was 
present  at  that  sale,  the  horses,  sled,  etc.,  in  question,  but  the 
defendant  refused  to  deliver  them  up;  whereupon  this  action 
was  brought,  and  the  question  is,  whether  upon  these  facts  the 
action  will  lie. 

The  counsel  for  the  plaintiff  in  certiorari  has  raised  several 
objections,  as  follows: 

1.  The  plaintiff  should  have  sued  and  declared  by  his  name 
of  office.  He  has  no  titie  in  his  own  right,  or  personal  to  him- 
self,  but  only  as  sheriff. 

In  support  of  this  position,  we  were  referred  to  the  cases  col- 
lected in  Com.  Dig.,  tit.  Abatement,  E.  21.  But  they  do  not 
sustain  the  counsel.  It  is  true,  the  general  proposition  laid 
down  by  Baron  Comyn  is,  that  if  a  plaintiff  sues  for  anything 
relating  to  his  office,  he  ought  to  name  himself  by  the  name  of 
his  office,  otherwise  it  may  be  pleaded  in  abatement;  but  this 
general  statement  is  explained  and  qualified  by  the  cases  put  by 
the  author,  and  upon  examination  it  will  be  found  to  extend 
only  to  such  actions  as  are  peculiar  to  the  office  or  special  char- 
acter of  the  plaintiff;  and  where  the  very  statement  of  the  cause 
of  action  shows  that  it  is  an  action  that  can  be  brought  only  by 
some  dignitaxy  or  officer,  or  some  person  holding  a  special  char- 
acter. For  instance,  an  action  for  a  rescue,  can  only  be  brought 
by  a  sheriff,  and  he  must  therefore  call  himself  sheriff.  So  a 
real  action  for  lands  belonging  to  a  prebend  can  only  be  brought 
by  the  prebendaiy;  so  if  a  prior,  being  parson  of  D.,  sues  for 
a  matter  appertaining  to  that  church,  he  must  call  himself  par- 
son, for  none  other  can  bring  such  action.  Whereas,  any  man, 
who  has  property  in  himself  as  an  individual,  either  general  or 
special,  may  bring  trover,  in  his  own  name,  whether  he  acquired 
that  property,  as  purchaser,  as  a  common  carrier,  as  special 
bailee,  or  in  the  discharge  of  his  duty  as  a  sheriff,  or  other  pub< 
lie  officer.  It  can  never  be  necessary,  in  an  action  of  trover,  for 
a  plaintiff  to  set  out  the  history  of  his  titie  or  the  office  he  bears, 
nnlesa  the  property  sued  for  belongs  to  that  office;  or  unless  he 
sues  in  autre  droit, 

2.  Another  objection  was,  that  the  evidence  did  not  show  a 
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light  in  James  Brewster  indiTidnally ,  bat  only  a  right  in  him  as 
sheriff;  and  did  not  show  that  he  was  sheriff. 

I  haye  stated  above  what  I  consider  the  substance  of  the  case 
as  certified  to  ns,  and  it  shows  that  the  phdntiff  levied  ax>on,  in- 
ventoried, advertised,  and  sold  some  of  the  goods,  as  sheriff. 
This  was  at  least  prima  facie  evidence  of  his  being  sheriff,  and 
sufficient  until  the  contrary  was  shown. 

3.  It  was  said,  a  legal  or  sufficient  levy  had  not  been  proved; 
that  there  was  no  evidence  that  the  defendant  saw  the  property 
or  had  it  under  his  control.  But  I  think  there  was  evidence 
sufficient  of  a  legal  levy.  The  witness  testified,  that  the  sheriff 
came  to  his  premises  and  levied  on  his  property;  ihat  he  made 
an  inventory  of  the  goods;  and  advertised  them  the  next  day 
for  sale.  I  think  there  was  nothing  said  by  the  court,  in  Lloyd 
V.  Wychoff,  6  Halst.  218,  cited  by  the  counsel,  that  sustains  his 
objection. 

4.  It  was  insisted  also,  that  the  inventory  not  having  been  re- 
turned and  filed,  it  was  improperly  admitted  in  evidence  on  the 
trial  below.  There  is  certainly  nothing  in  this  objection.  The 
simple  fact,  that  the  sheriff  had  made  an  inventory  was  a  matter 
in  pais,  and  might  have  been,  as  it  was  in  this  case,  proved  by 
parol.  In  order,  however,  to  show  that  the  goods  in  question 
were  included  in  the  levy,  it  was  perhaps  necessary  to  produce 
the  inventory  itself.  This  was  done,  in  connection  with  the  ex- 
ecution, and  in  my  opinion,  rightfully.  If  the  writ  and  levy 
had  been  actually  returned  and  filed,  an  exemplified  copy  would 
have  been  sufficient.  But  as  they  were  still  in  the  hands  of  the 
sheriff,  the  identity  and  truth  of  the  inventory  were  open  to  in- 
quiry, and  would  have  been  so  perhaps,  if  it  had  been  returned 
and  filed  in  the  proper  office;  but  as  a  written  document,  if 
identified  to  be  the  inventory  made  on  that  execution,  it  was 
legal  and  competent  testimony. 

6.  It  was  insisted  that  whatever  might  have  been  the  rights 
and  remedies  of  the  sheriff  against  one  who  had  tortiously  taken 
the  goods  out  of  the  hands  of  Brokaw,  whom  he  had  made  his 
bailiff  for  their  safe  keeping,  yet  as  he  had  given  his  bailiff  leave 
%o  use  the  goods,  and  he  had  abused  his  trust,  and  removed  them 
out  of  the  sheriff's  jurisdiction,  the  sheriff  had  rendered  himself 
responsible  to  the  plaintiff  in  execution,  and  must  now  look  to 
his  bailiff;  especially  as  in  this  case,  the  property  had  been  seized 
within  another  jurisdiction,  by  due  process  of  law,  and  the  de- 
fendant was  an  innocent  purchaser  at  an  official  sale,  under  that 
process. 
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This  objection  stmck  me  on  the  aignment  with  some  force, 
bat  upon  reflection,  it  can  not  be  sustained.  There  is  no  pre- 
tense of  any  fraud  or  collusion  between  the  sheriff  and  Brokaw^ 
and  therefore  the  rights  of  the  sheriff  are  unimpaired.  Accord* 
ing  to  the  whole  current  of  our  decisions  (many  of  which  are 
referred  to  in  LLoyd  y.  Wychoff^  above  cited,  and  tiiere  have  been 
several  since  that  time)  sustaining  the  right  of  a  sheriff  to  leaye 
the  property  levied  on  in  the  hands  of  the  defendant  in  execu- 
tion, as  his  bailiff  until  the  time  of  the  sale,  it  will  not  do  for  U8 
now  to  say,  that  if  the  bailiff  removes  them  to  any  place  with- 
out the  sheriffs  jurisdiction,  the  sheriff  thereby  loses  his  prop- 
erly in,  and  control  over  them.  The  goods,  by  force  of  the 
statute,  were  bound  by  the  execution,  from  the  time  it  was  de* 
Uvered  to  the  sheriff;  and  he  had  a  special  property  in  them, 
from  the  time  he  levied  upon  them;  and  so  long  as  the  sheriff 
acted  lawfully  and  in  good  faith,  his  title  could  not  be  defeated 
by  the  acts  of  other  persons.  The  constable  in  Somerset  county 
seized  the  goods  at  his  peril;  and  the  defendant  ptirchased  them 
at  his  peril:  he  purchased  the  right  and  title  of  Brokaw;  and  if 
he  had  no  right,  the  defendant  acquired  none. 

Judgment  must  therefore  be  afBrmed. 


OASES 
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Albant  GrFT  Bank  v.  Sohebmebhobn. 

[0  Paiob,  S73.] 
Worn  CJoirSBMFTB   NOT    COMMXTTXD    IK    THS    FEBSBMCB  OV  THX   CoUBT,  tWO 

modes  of  proceeding  are  by  statute  proyided:  1.  An  order  on  the  aocused 
to  show  cause;  2.  An  attachment  to  arrest  the  accused  and  bring  him 
before  the  court.  In  either  mode  the  party  complaining  must  produce 
proof  of  the  misconduct  by  affidavit  or  other  l^al  evidence,  as  the  foun* 
dation  of  the  proceedings. 

Wbsn  Pbooxkdzno  tor  Contempt  is  bt  an  Obdke  to  Show  Gausk,  copies 
of  the  order,  affidavit,  or  other  legal  evidence  used,  must  be  served  upon 
the  accused  or  his  solicitor,  such  length  of  time  prior  to  the  hearing  as 
the  court  shall  in  such  order  direct.  If  the  party  accused  does  not  appear, 
or,  when  appearing,  does  not  deny  the  alleged  misconduct,  the  court  may 
at  once  make  a  final  dedsion  and  award  the  proper  punishment.  If  the 
misconduct  is  denied,  the  court  may  discharge  the  order,  or  may  allow  in- 
terrogatories to  be  filed,  and  refer  it  to  a  master  to  take  the  answers  of 
the  accused,  and  such  evidence  as  either  party  may  ofiier.  The  evidence^ 
and  not  the  master's  opinion,  must  be  reported  to  the  court. 

br  A  Fbooexdino  fob  Ck)NTEMFT,  BT  Attaohmxnt,  when  the  defendant 
appears  or  is  brought  before  the  court,  unless  he  admits  the  contempt, 
the  court  must  require  interrogatories  to  be  filed,  specifyim;  the  facts  and 
circumstances  of  the  alleged  misconduct  and  requiring  his  answer  thereto. 
When  answered,  the  court  may  proceed  to  decide  the  question  of  con- 
tempt, or  may  refer  it  to  a  master  to  take  and  report  such  other  evidence 
as  either  party  may  produce  to  him  relative  to  the  contempt. 

Intkbbooatobixs  to  a  Pebson  Attached  fob  an  Alleged  Contempt 
should  be  directed  to  the  facts  stated  in  the  petition  on  which  the  order 
for  the  attachment  issued. 

Inteebooatobibs  concebnino  an  Alleged  Contempt  should  be  person- 
ally answered  by  the  party  proceeded  against  when  his  personal  knowl 
edge  will  enable  him  to  answer. 
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Pbosioutob  in  Pboobkdings  lOB  A  CoHTXMFT  may,  when  the  facts  are  not 
known  to  nor  admitted  by  defendant,  nae,  on  the  hearing,  the  petitioii 
and  original  papers  on  which  the  attachment  was  granted,  and  also 
other  evidence. 

PXBSON  PbOSSCUTSD  VOB  CONTEMPT  18  ENTITLED  TO  BENEFIT  OF  HIS  AN- 
SWERS to  the  interrogatories  as  far  as  they  go,  bat  subject  to  be  contra* 
dieted  by  the  affidavits  and  oth^  evidence  of  the  proeecation. 

Bbobiveb's  Possession  will  be  Pbotbcted  bt  the  Coubt. 

Tenants  Who  have  Attobned  to  a  Receiyeb  will  not  be  permitted  ta 
qnestaon  the  right  of  the  coart  to  appoint  him,  nor  to  distorb  his  pos- 
session. 

Pbogeedings  fob  Contehft  can  not  be  Used  to  enforce  delivery  to  a  re- 
ceiver, by  third  persons,  of  property  of  which  he  has  never  had  posses- 
sion, though  he  may  have  the  right  to  obtain  such  possession  by  proper 
proceedings. 

Obdeb  ufon  Conviction  fob  Contempt,  what  it  should  recite  and  specify. 

Appeal  by  the  sheriffs  of  Monroe  and  Orleans  counties,  from 
an  order  of  the  vice-chanoellor  adjudging  them  guilty  of  con- 
tempt, and  ordering  them  to  deliver  the  property  levied  upon 
by  them,  oyer  to  the  receiver,  and  to  pay  the  costs  to  be  taxed; 
that  they  be  committed  until  they  complied  with  the  order. 
The  only  papers  used  before  the  vice-chancellor,  upon  making 
the  order  appealed  from,  were  the  order  to  show  cause  why  an 
attachment  should  not  issue,  the  interrogatories  and  answers, 
and  the  report  of  the  master,  to  whom  it  had  been  referred  to 
take  the  answers  and  report  upon  the  facts  and  circumstances  oi 
the  alleged  contempt. 

McUher,  for  the  sheriffs,  Perrin  and  Boardman. 

Mum/ord,  for  the  receiver  Pond. 

Walworth,  Chancellor.  The  necessaiy  papers  are  not  before 
me,  on  this  appeal,  to  enable  me  to  decide  the  case  upon  the  merits; 
nor  were  all  the  papers  which  the  law  requires  before  the  vice- 
chancellor,  upon  making  the  order  appealed  from,  according  to 
the  certificate  of  the  clerk.  The  statute  relative  to  proceedings  as 
for  contempts  to  enforce  civil  remedies  and  to  protect  the  rights  of 
parties  in  civil  actions,  has  prescribed  two  modes  of  proceeding, 
where  the  misconduct  complained  of  is  not  committed  in  the  im- 
mediate view  and  presence  of  the  court;  except  in  the  two  cases, 
of  disobedience  to  a  rule  or  order  for  the  payment  of  money, 
and  disobedience  to  a  subpoena.  One  of  the  prescribed  modes 
is  by  an  order  on  the  accused  party  to  show  cause,  at  some 
future  time  to  be  specified  in  the  order,  why  he  should  not  be 
punished  for  his  alleged  misconduct;  and  the  other  is  to  grant 
an  attachment,  to  arrest  the  accused  and  bring  him  before  the 
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oourty  to  answer  for  emch  misconduct:  2  B.  S.  635,  sec.  5.  In 
either  mode  of  proceeding,  however,  the  party  complaining  of 
the  alleged  misconduct  must  produce  proof  thereof,  by  affida- 
TitB,  or  a  sworn  petition,  or  other  legal  evidence,  as  the  founda- 
tion of  the  proceedings:  Id.,  sec.  3.  Where  the  party  proceeds 
by  an  order  to  show  cause,  copies  of  the  order,  and  of  the  affi- 
davits and  other  papers  on  which  it  is  founded,  and  of  such 
other  documentaiy  evidence  as  the  prosecutor  wishes  to  use  in 
the  case,  or  so  much  thereof  as  is  not  already  in  the  possession 
of  the  accused,  must  be  served  on  him  or  on  his  solicitor,  such 
length  of  time,  previous  to  the  day  appointed  for  showing  cause, 
as  the  court  shall  in  such  order  direct.  And  then  if  the  party 
accused  does  not  appear  at  the  day  appointed,  or  at  such  other 
day  as  may  be  afterwards  designated  for  that  purpose,  or  if  he 
appears  and  does  not  deny  the  alleged  misconduct^  the  court 
may  at  once  proceed  to  make  a  final  decision,  that  the  accused  has 
been  guilty  of  the  contempt  charged,  and  to  award  the  proper 
punishment,  as  directed  by  the  statute:  Id.  638,  sees,  ld-24. 
If  the  alleged  misconduct  is  denied,  the  court  may  discharge  the 
order  to  show  cause;  or  may  allow  inteirogatories  to  be  filed  and 
refer  it  to  a  master  to  take  the  answers  of  the  accused  to  such  in- 
terrogatories, and  to  take  such  proof  as  either  party  may  wish  to 
offer,  and  report  the  same  to  the  court.  But  the  proofs  them- 
selves should  be  reported  to  the  court,  and  not  merely  the  mas- 
ter's opinion  thereon.  For  the  statute  directs  the  court  to  de- 
termine upon  the  original  affidavits,  the  answers  of  the  defend- 
ant, and  such  subsequent  proof,  whether  the  accused  has  been 
guiliy  of  the  alleged  misconduct:  Id.,  sec.  19. 

Where  the  prosecutor  proceeds  by  attachment,  if  the  defend- 
ant is  brought  into  court,  or  voluntarily  appears  thereon,  the 
court  is  required  by  the  statute  to  cause  interrogatories  to  be  filed, 
specifying  the  facts  and  circumstances  of  misconduct  alleged 
against  the  defendant,  and  requiring  his  answer  thereto.  This 
appears  to  be  absolutely  necessary,  in  a  proceeding  by  attach- 
ment, unless  the  defendant  admits  the  alleged  contempt.  Upon 
such  interrogatories  being  filed  and  answered,  the  court  may 
proceed  in  a  summary  manner  to  decide  the  question  as  to  the 
guilt  of  the  accused;  or  may  refer  it  to  a  master  to  take  the 
answers  of  the  defendants  to  Uie  interrogatories,  and  to  take  and 
report  such  other  evidences  as  either  party  may  wish  to  produce 
before  him  relative  to  the  contempt. 

In  this  case,  the  receiver  proceeded  against  the  appellants  by 
attachment,  and  not  by  an  order  to  show  cause  why  they  should 
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not  be  ptinished  for  their  alleged  misoondact  in  disturbing  him 
in  his  right  to  the  property,  oyer  which  he  had  been  appointed 
leceiyer,  as  the  officer  of  the  Tice-chancellor's  court.    He  had 
previously  obtained  an  order  for  the  appellants  to  show  cause 
why  an  attachment  should  not  issue,  instead  of  giving  them  the 
ordinary  notice  of  a  motion  for  an  attachment.    The  alleged  con- 
tempt for  which  that  attachment  issued,  however,  was  not  the 
neglect  of  the  appellants  to  restore  the  property  and  pay  the 
'Ooets,  under  the  order  of  the  sixteenth  of  September,  1840.    For 
that  was  not  an  absolute  order  to  restore  the  property.    But  it  was 
^  conditional  order  merely;  a  compliance  with  which  would  have 
stayed  all  further  proceedings  against  the  defendants  for  their 
alleged  misconduct  in  disturbing  the  possession  of  the  receiver. 
The  interrogatories,  therefore,  instead  of  being  directed  to  the 
question,  whether  the  defendants  had  complied  with  the  condi- 
tions of  this  alternative  order,  should  have  been  directed  to  the 
facts  of  the  contempt  as  stated  in  the  petition  upon  which  that 
order  was  founded:  to  wit,  the  time  of  the  commencement  of 
these  suits;  the  fact  of  the  making  of  the  order  for  the  appoint- 
ment of  a  receiver  therein;  the  nature  and  substance  of  that  or- 
der, by  reference  to  a  certified  copy  thereof  or  otherwise;  the  due 
appointment  of  the  relator  as  receiver  under  that  order;  the 
seizure  of  the  property,  over  which  he  had  been  appointed 
receiver,  by  execution  issued  subsequent  to  his  appointment;  the 
actual  or  constructive  possession  of  the  property  by  the  receiver, 
by  an  attornment  of  the  tenants,  or  otherwise,  at  the  time  it  was 
seized  by  the  sherififs,  etc.    And  these  interrogatories  should 
have  been  answered  by  the  defendants  personally,  and  not  by 
deputy.     Where  the  facts  of  the  alleged  contempt  are  not  known 
to  the  defendants  personally,  or  are  not  admitted  by  them,  the 
prosecutor  may  use  his  petition  and  original  papers,  upon  whidi 
the  order  for  attachment  was  granted,  to  prove  the  facts;  or  he 
may  introduce  other  evidence  before  the  master  for  that  purpose. 
But  the  defendants  are  entitled  to  the  benefit  of  their  answers  to 
interrogatories  to  disprove  the  alleged  contempt,  so  far  as  they 
will  go;  subject  to  be  contradicted  by  the  affidavits  or  other  evi- 
dence of  the  prosecutor. 

So  far  as  I  can  understand  this  case  from  the  master's  report, 
there  is  no  question  as  to  the  equitable  right  of  the  receiver  to 
all  the  personal  property  of  Schermerhom,  in  which  he  had  any 
interest  at  the  time  of  the  commencement  of  these  suits,  and  to 
the  rents,  profits,  and  income  of  the  real  estate  which  accrued 
after  that  time;  provided  such  property  or  rents  and  income  had 
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not  been  reached  by  the  executions  of  other  creditors  before  this 
court  made  an  equitable  sequestration  thereof  by  its  order  for 
the  appointment  of  a  receiver:  Tanfield  v.  TFeston/  2  Sim.  &  Stu. 
96.  And  if  Schermerhom  negflected  to  comply  ^ith  the  order 
to  make  an  assigimient  so  as  to  give  the  receiver  the  legal  title 
to  the  property,  or  if  the  tenants  refused  to  attorn  to  the  receiver 
and  to  deliver  over  to  him  the  shares  of  the  crops  to  which  he 
was  entitled  as  such  receiver,  this  court,  upon  a  proper  bill  filed, 
will  protect  his  rights  against  the  sherifEis  or  others  who  have 
seized  upon  such  crops. 

The  right  to  proceed  against  the  appellants  as  for  a  contempt, 
however,  depends  upon  the  question  whether  the  receiver,  either 
by  himself  or  his  agents  or  tenants,  was  in  possession  of  the 
property  at  the  time  it  was  seized  by  the  appellants,  and  not 
upon  the  mere  right  of  the  complainants  to  reach  such  property 
by  a  creditor's  bill.    The  court  will  not  let  the  possession  of  the 
receiver,  which  is  that  of  the  court  itself,  be  disturbed  by  any 
one  without  its  permission:  Noe  v.  GHbson,  7  Paige,  613.    Nor 
wiU  this  court,  where  it  has  made  an  order  for  the  appointment 
of  a  receiver  of  real  estate,  and  the  tenants  have  attorned  to  such 
receiver  under  the  order  of  the  court,  permit  the  tenants  or  any 
other  persons  to  question  the  right  of  the  court  to  grant  such 
receivership,  by  disturbing  the  possession  of  its  officer.    It  is 
not  a  question,  therefore,  for  consideration,  upon  these  proceed* 
ings,  whether  the  court  is  authorized,  upon  a  creditor's  bill,  to 
reach  the  rents  and  profits  of  real  estate  during  the  fifteen 
months  allowed  for  the  redemption  of  such  estate  when  sold  on 
execution.    If  the  tenants  had  attorned  to  the  receiver,  or  had 
agreed  to  account  to  him  for  the  share  of  the  crops,  etc. ,  belong* 
ing  to  the  landlord,  before  the  sherifb  levied  their  executions 
thereon,  the  appellants  were  not  authorized  to  disturb  such  con- 
structive possession  of  the  receiver.    And  they  may  be  compelled 
to  restore  the  property,  or  the  value  of  it,  in  this  summaiy  way. 
On  the  other  hand,  if  the  receiver  was  not  in  possession,  either 
by  liinriflAlf  or  his  tenants  by  attornment,  or  by  his  agents,  he 
can  not  enforce  a  delivery  of  this  property  to  him  by  proceedings 
as  for  a  contempt  against  the  sheriffs  who  have  levied  thereon; 
although  he  may  have  an  equitable  right  to  recover  the  same  by 
a  bill  in  this  court,  founded  upon  the  previous  order  to  appoint 
a  receiver. 

The  iacts  are  not  sufficientiy  ascertained  in  the  papers  upon 
which  the  final  order  in  this  case  was  made,  to  enable  me  to  de* 

1.  FaU^fiOd  ▼.  fToton. 
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cide  whether  the  appellants  were  aotnally  in  contempt,  or  if  bo, 
to  what  extent.  Certainly  it  was  no  contempt  to  levy  upon  the 
real  estate  of  Schermerhom,  nnder  a  judgment  against  him,  and 
to  sell  the  same  to  the  highest  bidder;  as  that  could  not  disturb 
the  possession  of  the  receiver,  even  if  the  tenants  had  all  at- 
torned to  him.  For  the  purchaser  at  such  sale,  after  the  expira- 
tion of  the  time  allowed  for  redemption,  would  of  course  have 
the  right  to  ask  this  court  to  give  him  the  possession  of  the  land, 
if  the  judgment  xmder  which  he  purchased  was  prior  in  point  of 
time  to  the  filing  of  the  complainants'  bills.  And  if  such  pur- 
chaser attempted  to  divest  the  possession  of  the  receiver  without 
permission  of  the  court,  he  alone  would  be  guilty  of  the  con- 
tempt; and  not  the  sheriffs,  who  had  merely  sold  the  interest  of 
the  judgment  debtor  in  the  real  estate,  subject  to  all  just  claims 
of  the  receiver  or  of  auy  other  persons  thereon. 

Even  if  there  was  no  other  difficulty  in  this  case,  the  form  of 
the  order  is  not  such  as  the  statute  authorized,  upon  a  convic- 
tion for  a  contempt.  The  order  is  also  one  which  it  will  prob- 
ably be  impossible  for  the  appellants  to  comply  with.  And 
therefore  if  it  is  permitted  to  stand  in  its  present  form,  they  may 
be  subjected  to  perpetual  imprisonment.  The  property  levied 
upon,  in  the  summer  of  1840,  consisted  principally  of  grass,  and 
of  winter  and  summer  crops  then  on  the  ground,  or  of  the  por- 
tions thereof  which  by  the  conditions  of  the  leases  would  belong 
to  the  landlord.  And  from  the  very  nature  of  the  property  it  is 
hardly  possible  that  the  appellants  should  have  been  able  to  re- 
turn it  to  the  receiver,  in  the  form  in  which  they  received  it,  at 
the  time  when  the  order  appealed  from  was  made  in  the  fall  of 
1841.  The  master  should  therefore  have  ascertained  the  value 
of  the  property  improperly  taken,  and  the  present  situation  of 
such  property;  to  the  end  that  if  it  could  not  be  restored  to  the 
receiver,  a  fine  might  be  imposed  sufficient  to  indemnify  the  re- 
ceiver for  the  loss,  in  addition  to  the  costs  of  the  proceedings: 
2  B.  S.  638,  sec.  21. 

The  order,  upon  a  conviction  for  a  contempt  of  this  descrip- 
tion, should  be  drawn  up  in  proper  form;  reciting  the  substance 
of  the  alleged  misconduct,  the  adjudication  of  the  court  that  the 
accused  had  been  gnilty  of  the  contempt,  and  that  such  miscon- 
duct was  calculated  to  and  did  impair,  defeat,  impede,  and  prej- 
udice the  rights  or  remedies  of  the  prosecutor,  or  of  the  parties 
in  the  cause;  and  imposing  a  fine  sufficient  to  indemnify  them 
and  to  satisfy  the  costs  and  expenses.  Where  anything  further 
remains  to  be  done  by  the  party  guilty  of  the  contempt,  the 
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order  shotdd  also  epecify  particularly  what  he  is  to  do,  and  the 
manner  in  which  it  is  to  be  done,  to  entitle  him  to  his  discharge 
upon  the  payment  of  the  fine  imposed.  And  where  the  fine  em- 
braces several  particulars,  as  where  a  part  is  for  the  loss  or  in- 
jury sustained  by  the  contempt,  and  a  part  to  satisfy  the  costs 
and  expenses  of  the  proceedings,  the  amount  of  each  should  'be 
specified.  The  order  should  also  direct  to  whom  the  fine  is  to 
be  paid,  or  what  is  to  be  done  with  snch  fine  when  paid,  etc. ;  so 
that  the  order,  and  the  process  of  commitment  founded  thereon, 
may  show  the  nature  of  the  conviction,  and  what  the  defendant 
is  to  do  to  entitle  himself  to  a  discharge  from  his  imprisonment. 
And  instead  of  directing,  in  the  order,  the  payment  of  the  costs 
of  the  proceedings,  to  be  taxed,  the  costs  should  be  ascertarned, 
and  included  in  the  order,  as  the  fine  or  as  a  part  of  the  fine  to 
be  imposed  upon  the  defendant:  See  T?ie  People  v.  Sogers ^  2 
Paige,  104. 

The  decretal  order  appealed  from  must,  therefore,  be  reversed, 
without  costs  to  either  party  on  this  appeal.  And  the  proceed- 
ings must  be  remitted  to  the  vice-chancellor,  with  directions 
that  the  respondent  file  new  interrogatories,  to  be  answered  by 
the  appellants  respectively,  specifying  therein  the  facts  and  cir- 
cumstanceb  of  misconduct,  etc.,  alleged  against  them;  and  to 
refer  it  back  to  the  master  to  take  the  answers  to  such  interrog- 
atories, and  to  take  such  proof  as  may  be  offered  by  either  parfy 
in  relation  to  the  alleged  contempt,  specified  in  the  petition  and 
papers  upon  which  the  alternative  order  of  the  sixteenth  of 
September,  1840,  was  founded;  also  to  ascertain  what  damages 
or  injury  the  receiver,  or  the  complainants  in  these  suits,  have 
sustained  by  reason  of  the  interference  with  the  property  which 
was  in  the  possession  of  the  receiver  or  of  his  agents  or  tenants; 
and  whether  any  such  property  is  still  in  the  possession  or  under 
the  control  of  the  appellants  respectively,  so  as  to  enable  them 
to  restore  it  to  the  receive,  and  if  so,  to  state  what  such  prop- 
erty is,  and  the  present  situation  thereof;  and  that  the  master 
report  the  answers  to  such  interrogatories,  the  amount  of  such 
damage  or  injury,  and  the  proofs  and  other  papers  produced 
before  him,  to  the  vice-chancellor;  that  the  vice-chancellor  upon 
such  answers  and  the  proofs,  etc.,  and  on  the  petition  and  other 
papers  upon  which  the  alternative  order  for  an  attachment  was 
founded,  proceed  and  decide  the  question  whether  the  appel- 
lants, or  either  of  them,  have  been  guilty  of  the  alleged  miscon- 
duct, etc.,  or  of  any  part  thereof,  as  specified  in  the  said  peti> 
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tion;  and  that  he  giye  the  necessary  conseqaential  directions 
founded  upon  such  adjudication,  pursuant  to  the  directions  of 
the  statute,  on  the  subject  of  such  contempts,  and  the  course 
and  practice  of  this  court. 

Tfds  case  is  agun  reported  in  10  Paige,  283.    The  ohsnofillnr,  on  the  £aete 
there  appearing,  was  satisfied  that  the  reoelTer's  possession  had  not  been  dis-. 
torbed  by  the  respondents,  and  they  were  dismissed  from  the  attachment, 
they  having  done  nothing  more  than  to  make  a  formal  levy,  leaving  the  re- 
ceiver in  nndistnrbed  possession. 

Fbbsonal  Pbofxbtt  BxroBS  AN  AflsioincEiiT  by  the  debtor  to  the  receiver 
In  a  creditor's  suit,  vests  in  saoh  receiver  by  virtue  of  the  order  appointing 
him  receiver:  Wakeman  v.  (Trover,  4  Paige,  23;  Sdmetton  v.  Lifde,  1  Id.  673; 
Beck  v.  Burdeek,  Id.  305;  Storm  v.  WaddeU,  2  Sandf.  Ch.  494;  Mcum  v. 
Pen&E,  Id.  257;  H't^sofi  v.  ^tten,  6  Barb.  542. 

Beal  Pbofxbtt  bifobs  an  Assxonkent.— In  WiUon  v.  Wilton^  I  Barb. 
502,  it  was  said  that  an  assignment  would  be  necessary  to  vest  the  property 
in  the  receiver.  But  in  ChcuOauque  County  Bank  v.  Whiie^  6  N.  T.  236,  it 
was  directly  held  that  no  assignment  of  real  property  was  necessary,  but  that, 
like  personal  property,  it  passed  by  the  order  appointing  a  receiver.  The 
question  is  settled  in  New  York  by  the  code,  sees.  292-298,  463.  Also  see 
12  How.  Pr.  107. 

ThB  FBDTOIPAL  CA8B  SAB  BXXN  QUTTB  FBXQUKNTLT  CITED,  chiefly  OU  ques- 
tions of  practice.  Thus  it  is  referred  to  in  Ludlow  v.  £tn^,  7  Abb.  Pr.  (N.  S.) 
419,  to  show  that  the  costs  and  expenses  which  may  be  taxed  against  one  found 
guilty  of  a  contempt  of  court  are  not  to  bo  fixed  according  to  the  discretion 
of  the  court,  but  are  the  actual  costs  and  expenses  allowable  by  the  fee  bills 
for  services  performed;  in  Porter  v.  WUliams,  5  How.  Pr.  443,  to  suppwt  the 
proposition  that  an  order  for  the  appointment  of  a  receiver  is  an  equitable 
sequestration;  in  Brush  v.  Lee,  6  Abb.  Pr.  (N.  S.)  57»  and  State  v.  McUthews, 
87  N.  H.  456,  to  prove  that  where  the  party  does  not  deny  the  alleged  con* 
tempt,  the  court  may  at  once  proceed  to  make  its  decision,  and  award  punish- 
ment; in  De  WiU  v.  i>e»nw,  30  How.  Pr.  132,  and  Matter  qf  Nichols,  54 
N.  Y.  73,  to  show  that  interrogatories  must  be  filed,  and  answers  thereto  ob- 
tained, before  the  judge  can  make  a  final  order,  unless  the  defendant,  on 
being  brought  before  the  court,  admits  the  contempt  as  charged.  The  re- 
mark of  the  chancellor  that  the  order  adjudging  a  party  guilty  of  contempt 
should  direct  '*  to  whom  the  fine  is  to  be  paid,  or  what  is  to  be  done  with 
such  fine  when  paid,  etc.,  so  that  the  order  and  the  process  of  commitment 
founded  thereon,  may  show  the  nature  of  the  conviction,  and  what  the  de- 
fendant is  to  do  to  entitle  himself  to  a  discharge  from  imprisonment,**  is 
quoted  in  People  v.  Compton,  1  Duer,  523.  The  case  is  also  relied  upon, 
in  put  V.  Davison,  37  N.  Y.  240,  to  prove  that  when  a  party  proceeds  by 
an  order  to  show  cause,  copies  of  the  order  and  of  the  other  papers  should 
be  served  on  the  defendant  or  his  solicitor;  but  the  remark  of  the  chancellor 
on  this  subject  is,  in  the  decision  of  tho  same  cause  in  the  lower  court  (37 
Barb.  108),  shown  to  be  a  mere  dictam.  The  case  is  also  cited  in  Crook  v. 
People,  16  lU.  537,  and  State  v.  MaU/iewSt  37  N.  H.  455,  to  show  that  proofs  may 
be  taken  on  the  part  of  the  prosecatlon  to  contradict  the  answers  made  by 
the  defendant  to  the  interrogatories;  in  Southern  Bank  of  Kentucky  v.  Ohio 
Ins.  Co,,  22  Ind.  183,  to  show  that  the  appointment  of  a  receiver  does  not 
prevent  a  levy  and  sale  of  real  property  under  a  pre-existing  judgment  lien; 
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in  WMUen  v.  State,  86  Id.  208,  to  show  that  an  appeal  lies  from  a  oonTictioo 
lor  contempt;  to  show  that  a  receiver  can  not  be  saed  without  penniasion  of 
the  court:  MorrtU  ▼.  Noyta,  66  Me.  464.    With  respect  to  proceedings  m. 
aasea  of  alleged  contempt,  the  principal  case  was  followed  in  Poertner  ▼• 
AcsseS,  83  Wis.  201;  WUUr  v.  Lyon^  34  Id.  678;  Mamn  v.  Bropky,  88  Id.  426. 


WOODBXJPF  V.  BUNOE. 

[0PAzas.i48.] 

OouBX  ov  Chakoxet  will  not  Rescind  an  executed  contract  of  sale  of 
lands,  on  aooonnt  of  mere  defects  of  title,  except  in  case  of  fraud,  bol 
will  leave  the  purchaser  to  his  remedy  upon  the  covenants  in  his  deed. 

OOUBT    OV    EqUITT   KAY   RESTRAIN    THE   OrANTOB   VBOM   Ck)LLEOnKO   the 

whole  amount  due  for  purchase  money,  if  the  covenants  have  been  act- 
ually broken  and  he  is  insolvent;  and  may  ofiGset  the  damages  occasioned 
by  the  breach  of  the  covenants  of  seisin  or  warranty  against  such  unpaid 
purchase  money. 

Bill  to  restrain  defendant  from  proceeding  on  a  bond  and 
mortgage  for  part  of  the  purchase  price  of  certain  Jand  sold  ta 
him,  and  to  recover  payments  already  made.  The  allegations  were 
that  defendant  agreed  to  give  a  good  and  sufficient  warranty  deed^ 
free  from  incumbrances;  that  he  gave  such  deed  and  took  the 
bond  and  mortgage  for  the  Ixiance  of  the  purchase  money;  thai 
the  defendant,  being  one  of  several  executors,  had  no  power  ta 
convey  alone,  etc.    Demurrer  to  the  bill,  for  want  of  equity. 

BeynoldSy  for  the  complainant. 
EdvoardSt  for  the  defendant. 

Walwobth,  Chancellor.  There  is  nothing  that  I  can  discover 
in  this  bill  to  warrant  the  interference  of  this  court,  although  if 
the  allegations  therein  are  true  the  complainant  has  not  ob- 
tained the  legal  title  to  the  three  lots  under  the  defendant'a 
deed  of  warranty.  It  is  not  pretended  in  this  case  that  the  de- 
fendant was  guilty  of  any  intentional  misrepresentation  or  fraud 
in  relation  to  the  sale  of  these  lots,  or  that  he  is  not  in  a  situ- 
ation to  procure  a  perfect  title  to  the  premises  upon  the  payment 
of  the  residue  of  the  purchase  money,  by  getting  all  the  other 
executors  to  join  in  a  conveyance  to  the  complainant. 

As  a  geneial  rule,  where  a  contract  to  sell  has  been  executed 
by  an  actual  conveyance,  a  court  of  chancery  will  not  rescind 
the  contract  on  account  of  the  mere  defect  of  title,  except  in  a 
case  of  fraud,  but  will  leave  the  purchaser  to  his  remedy  upon 
the  covenants  in  his  deed.    If  the  covenants  have  been  actually 
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broken  and  the  grantor  is  insolvent,  a  court  of  equity  may  re- 
Btrain  him  from  proceeding  to  collect  the  whole  amount  due  for 
the  purchase  money,  and  may  offset  the  damages  occasioned  by 
the  breach  of  the  covenants  of  seisin  or  of  warranty  against 
such  unpaid  purchase  money:  See  Simpson  r.  Hawkins,  1  Dana, 
305;  2  Ch.  Cas.  19.    Here  iliere  is  no  allegation  that  the  vendor 
is  insolvent,  or  that  there  has  been  any  eviction  of  the  purchaser 
under  a  paramount  title;  nor  is  it  alleged  that  the  complainant 
is  even  threatened  with  a  suit  for  the  recovery  of  these  lots. 
In  the  case  of  Bumpiis  v.  Plainer,  1  Johns.  Ch.  218,  Chan- 
cellor Kent  considered  an  eviction  at  law  an  indispensable  part 
of  the  complainant's  claim  to  relief  in  this  court,  on  the  mere 
ground  of  the  failure  of  title,  after  the  contract  of  purchase  had 
been  executed  and  the  possession  of  the  premises  had  passed  to 
the  grantee.    And  in  the  subsequent  case  of  JbboU  v.  AUen,  2 
Id.  519  [7  Am.  Dec.  554],  he  re-examined  the  question  and  de- 
cided that  a  purchaser  of  land,  who  has  paid  part  of  the  pur- 
chase money  and  given  a  bond  and  mortgage  for  the  residue, 
and  is  in  the.undisturbed  possession,  can  not  be  relieved  against 
the  payment  of  the  bond,  or  a  foreclosure  of  the  mortgage,  on 
the  mere  ground  of  a  defect  of  title,  there  being  no  allegation  of 
fraud  in  the  sale  nor  any  eviction;  but  that  he  must  seek  his 
remedy  at  law  upon  the  covenants  \xi  his  deed.    In  a  subsequent 
case,  however,  where  the  purchaser  was  actually  sued  for  the 
recovery  of  the  land,  by  a  person  claiming  a  paramount  title, 
the  same  learned  chancellor  granted  an  injimction,  ex  parte,  to 
stay  the  vendor  from  proceeding  to  enforce  the  collection  of  his 
bond  and  mortgage  until  the  result  of  the  ejectment  suit  for  the 
recovezy  of  the  land  vraa  ascertained:  Johnson  v.  Oere,  Id.  546. 

But  even  this  last  case  is  not  an  authority  in  favor  of  sustain- 
ing the  present  bill.  The  demurrer  must,  therefore,  be  allowed, 
and  the  complainant's  bill  dismissed  with  costs. 

Decree  accordingly. 

PuBOHASEu's  Remedy  aftkb  Gonveyaitoz. — ^Where  a  ooatnot  haabeen 
eonsummated  by  a  deed,  the  purchaser  taking  such  deed  is  Ihnited  to  his 
rights  under  its  covenants,  and  where  he  has  neglected  to  take  siioh  covenants, 
aud  there  has  been  no  fraud  or  misrepresentation,  he  cannot  recover  back  th» 
purchase  money,  on  a  subsequent  failure  of  title:  Bates  v.  Dehvan,  6  Paige» 
299;  Oouvemeur  v.  Elmendorf,  5  Johns.  Ch.  79;  Tattman  v.  Oreen,  3  Sandf. 
437;  Beat  v.  Shitfely,  8  Leigh,  658;  Simpson  v.  JlawkiM,  1  Dana,  306;  Blake 
▼.  Shrieve,  5  Id.  373;  RawUnga  v.  Timberlahe,  6  Mon.  226;  Payne  v.  Oabeil, 
7  Id.  198;  Barhhamsted  v.  Case,  5  Conn.  528;  S.  C,  5  Am.  Dea  92;  AUwood 
v.  Small,  6  01.  &  Fin.  232.  If  fraud  is  charged,  it  should  be  made  a  distinct 
ground  of  allegation  in  pleading:  James  v.  MeKetwm,  6  Johns.  643;  Olark 
T.  Twrton,  11  Yes.  24a 

\ 
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Where  the  Vendor  is  Insolvent,  equity  will  restrain  him  from  pro* 
eeeding  to  collect  the  haUmce  of  the  purchase  money:  Taylor  v.  Lffont 
2  Dana,  276;  BawUngav.  Timberlaie,  6  Mon.  226;  Payne  v.  CttbeU^  7  Id.  108; 
<hlden  ▼.  Maupin,  2  J.  J.  Marsh.  239. 

Defect  in  Tftlb  to  Land,  where  the  vendee  remains  in  posseesUmy  though 
he  holds  under  deed  with  covenants  of  warranty,  is  no  ground  for  relief  in 
equity  against  payment  of  the  purchase  money:  AUen  v.  AUeOf  7  Am.  Dea 
4^,  and  note;  BarkhcunaUd  v.  Case,  13  Id.  92,  and  note. 


Amehioan  Insubance  Gompant  v.  Oakley. 


r9  Paiob,  496.] 

AvTHORirr  of  Reoularlt  Licensed  SoucrroB  to  appear  for  his  supposed 
client  will  not  usually  be  inquired  Inta 

Fabtt  fob  Whom  Soligitob  Appears  may  deny  the  hitter's  authority,  and 
apply  to  the  court  for  relief,  and  the  court  may,  where  the  adverse  party 
has  acquired  no  rights,  correct  the  proceedings  and  compel  the  solicitor 
to  pay  the  coats.  If  the  adverse  party  has  acquired  rights,  the  proceed- 
ings, in  case  the  solicitor  is  responsible,  may  be  allowed  to  stand,  and  the 
party  for  whom  the  solicitor  appeared  must  seek  redress  against  the  latter. 

Ooeporations  hat  be  Bound  bt  the  Acts  of  their  Agents,  though  not 
under  seal,  nor  in  writing. 

Adthoritt  of  Agent  of  Corporation  hay  be  Inferred  from  facts  and 
circumstances. 

Power  from  President  of  Corporation  Authorizing  an  Attornet  to 
do  certain  acts  on  its  behalf  wiU  be  presumed  to  have  been  authorized| 
and  if  the  president  exceeded  his  authority  he  is  answerable  to  the  cor- 
poration. 

Atfeal  from  an  Order  Bbfusing  a  Bbbale  does  not  of  itself  prevent 
the  purchaser  from  completing  his  purchase. 

Atpuoation  of  the  Seneca  County  Bank  to  set  aedde  an  order 
made  upon  appeal.  It  -was  claimed  that  neither  the  original 
application  for  a  resale,  nor  the  appeal  from  the  decision  on 
such  application,  was  authorized  by  the  corporation.  There 
was  a  cross-application  by  the  purchaser  at  the  master's  sale,  to 
amend  the  order  made  on  appeal,  etc.  Notice  of  the  firsi- 
named  application  was  given  to  W.  S.  Sears,  solicitor,  whose 
name  was  subscribed  to  the  petition  for  a  resale,  and  to  the 
notice  of  appeal  from  the  order  denying  such  petition,  and  also 
to  Dodge,  who  had  signed  and  verified  the  petition  as  attorn^ 
in  fact  of  the  bank. 

8.  Stevens,  for  the  Seneca  County  Bank. 

O.  ABen,  for  the  purchaser. 

J.  Bhoades,  for  the  complainants  in  the  original  BoiL 

J,  Edwards,  for  the  solicitor  Sears. 
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Walwobth,  Chancellor.  The  decree  upon  the  appeal  heing 
^nx>ngl7  entitled,  it  ib  a  matter  of  coarse  to  amend  it  in  that  re- 
spect. But  as  it  appears  to  have  been  settled  ex  parte,  without 
giving  the  solicitor  for  the  appellants  an  opportunity  to  propose 
amendments  to  the  same,  if  it  is  wrong  in  any  other  respect  it 
must  be  corrected,  so  as  to  render  it  conf  onnable  to  the  decision 
of  the  court  upon  the  appeal.  In  other  words,  to  make  it  such 
a  decree  as  the  appellants  and  respondents  were  entitled  to  upon 
the  facts  of  the  case,  consistently  with  the  principles  of  that 
decision.  Before  settling  the  form  of  the  decree,  however,  it 
will  be  necessaiy  to  dispose  of  the  application  to  set  aside  the 
whole  proceedings  as  unauthorized,  which  have  been  carried  on 
in  the  name  of  the  bank. 

As  a  general  rule,  when  a  suit  is  commenced  or  defended,  or 
any  other  proceeding  is  had  therein,  by  one  of  the  regularly 
licensed  solicitors,  it  is  not  the  practice  of  the  court  to  inquire 
into  his  authorify  to  appear  for  his  supposed  client.  But  if  the 
party  for  whom  such  solicitor  appears,  or  assumes  to  act,  denies 
his  authority,  and  applies  to  the  court  for  relief  before  the  ad- 
verse party  has  acquired  any  rights  or  suffered  any  prejudice  in 
consequence  of  the  acts  of  the  solicitor,  the  court  may  correct 
the  proceeding;  and  may  compel  the  solicitor  who  has  assumed 
to  act  without  authority  to  pay  the  costs  to  which  the  parties 
have  been  subjected  in  consequence  of  his  improper  interference: 
Wright  v.  Castle,  3  Meriv.  12;  French  v.  French,  4  Law  Bee.  (N. 
8.)  123;  Lord  v.  Kellett,  2  Myl.  k  Keen,  1.  In  cases,  how* 
ever,  when  the  adverse  party  has  acquired  rights,  or  been  sub- 
jected to  costs,  by  proceedings  in  the  name  of  a  party  who 
afterwards  denies  the  authority  of  the  attorney  or  solicitor  who 
has  thus  proceeded,  the  courts  are  in  the  habit  of  permitting 
the  proceedings  to  stand,  where  the  solicitor  or  attorney  is  a  re- 
sponsible man;  and  leaving  the  party  injured  by  such  unauthor- 
ized proceedings  in  his  name  to  seek  his  redress  against  such 
solicitor  or  attorney,  by  a  summaiy  application  to  the  court, 
or  otherwise:  Duiidas  v.  Dutena,  1  Yes.  jun.  196;  Denton  v. 
Noyes,  6  Johns.  297  [5  Am.  Dec.  237];  Coxev.  NichoOs,  2  Yeatee, 
647;  Ex  parte  StucL-ey,  2  Cox's  Cas.  283. 

In  the  present  case  there  is  no  pretense  that  the  solicitor,  who 
acted  for  the  appellants  in  presenting  the  petition  to  the  vioe- 
chanoellor  for  a  resale  of  the  mortgaged  premises,  and  who 
brought  the  appeal  to  this  court  and  obtiuned  a  decision  in  their 
favor,  is  not  perfectly  able  to  respond  in  damages  to  them  if  ha 
has  acted  without  authority.    It  is  not  neceeaaiy  therefore  for 
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ihe  protection  of  their  rights  that  the  proceedings  which  have 
been  carried  on  in  the  name  of  the  corporation  should  be  set 
aside  as  unauthorized,  even  if  the  want  of  authority  on  the  part 
of  the  solicitor  was  fully  established. 

Upon  a  full  examination  of  all  the  facts  in  the  case,  I  have  also 
airiyed  at  the  conclusion  that  the  solicitor  had  such  an  author- 
ity from  the  officers  of  the  bank  as  not  only  to  make  his  acts  in 
this  matter  binding  upon  the  corporation,  but  also  to  protect 
him  from  any  claim  for  damages  on  account  of  these  proceedings 
which  have  been  instituted  and  carried  on  in  its  name  and  for 
its  apparent  benefit.  There  is  no  ground  for  believing  that 
the  solicitor  has  not  acted  in  perfect  good  faith  in  this 
matter,  not  only  in  presenting  the  petition  to  the  vice- 
chancellor,  but  in  prosecuting  a  successful  appeal  to  this 
court  from  his  decision  against  the  application  for  a  re- 
sale of  the  mortgaged  premises.  Although  subsequent  events 
have  rendered  it  doubtful  whether  the  mortgaged  premises 
would  be  worth  more  to  the  bank  than  the  amount  of  Bose- 
velt's  bid,  together  with  the  interest  and  costs,  etc.,  it  is  very 
evident  that  when  the  petition  was  presented  to  the  vice-chan- 
cellor, and  at  the  time  of  the  appeal,  all  parties  believed  the 
premises  had  been  struck  off  to  Bosevelt  for  several  thousand 
dollars  below  their  fair  value.  And  as  the  bank  had  recently 
redeemed  the  premises  from  the  sale  under  an  intermediate  in- 
cumbrance, for  the  purpose  of  protecting  their  interest  in  the 
equiiy  of  redemption,  it  was  apparently  for  the  interest  of  the 
corporation  to  have  a  resale,  that  they  might  obtain  the  benefit 
of  the  surplus  moneys  which  it  was  supposed  such  a  resale  would 
produce.  Under  these  circumstances  Dodge,  who  appears  to 
have  had  some  interest  in  the  question,  wrote  to  the  president 
of  the  bank  for  authority  to  institute  proceedings  before  the 
vice-chancellor  for  a  resale.  In  answer  to  which  letter  he  received 
the  written  power,  signed  by  Fellows  as  such  president,  author- 
izing Dodge  to  present  a  petition  in  behalf  of  the  bank  for  a 
resale,  and  to  offer  an  advance  of  five  thousand  dollars  upon  the 
former  bid,  and  do  every  other  act  in  the  premises  which  he  might 
deem  necessary,  etc.  Upon  the  faith  of  this  power  Dodge  pre- 
sented the  petition  to  the  vice-chancellor  as  the  attorney  in  fact  for 
the  bank,  in  its  corporate  name,  swearing  that  he  was  authorized  to 
present  the  same  as  such  attorney.  And  Sears,  as  solicitor  for  the 
petitioners,  countersigned  the  petition  and  signed  the  notice  of  ap- 
peal. It  also  appears  that  a  few  days  after,  Clark,  one  of  the 
directors  of  the  bank,  was  at  the  office  of  Mr.  Sears,  with  Dodge, 
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Walwubih,  Ghanoellor.  The  decree  upon  fhe  appeal  being 
wronglj  entitled,  it  is  a  matter  of  course  to  amend  it  in  that  re- 
spect. Bat  as  it  appears  to  have  been  settled  ex  parte,  without 
giving  the  solicitor  for  the  appellants  an  opportonitj  to  propose 
amendments  to  the  same,  if  it  is  wrong  in  anj  other  respect  it 
mnst  be  corrected,  so  as  to  render  it  conformaUeto  the  decision 
of  the  court  upon  the  appeal.  In  other  words,  to  make  it  such 
a  decree  as  the  appellants  and  respondents  were  entitled  to  upon 
the  facts  of  the  case,  consistently  with  the  principles  of  that 
decision.  Before  settling  the  form  of  the  decree,  howeyer,  it 
will  be  necessary  to  dispose  of  the  application  to  set  aside  the 
whole  proceedings  as  unauthorized,  which  have  been  carried  on 
in  the  name  of  the  bank. 

As  a  general  rule,  when  a  suit  is  commenced  or  defended,  or 
any  other  proceeding  is  had  therein,  by  one  of  the  regularly 
licensed  solicitors,  it  is  not  the  practice  of  the  court  to  inquire 
into  his  authority  to  appear  for  his  supposed  client.  But  if  the 
party  for  whom  such  solicitor  appears,  or  assumes  to  act,  denies 
his  authority,  and  applies  to  the  court  for  relief  before  the  ad- 
Terse  pariy  has  acquired  any  rights  or  suffered  any  prejudice  in 
consequence  of  the  acts  of  the  solicitor,  the  court  may  correct 
the  proceeding;  and  may  compel  the  Bolicitor  who  has  assumed 
to  act  without  authority  to  pay  the  costs  to  which  the  parties 
haTe  been  subjected  in  consequence  of  his  improper  interference: 
Wright  y.  Castle,  3  Meriv.  12;  French  v.  French,  4  Law  Bee.  (N. 
8.)  123;  Lord  y.  Kellett,  2  Myl.  &  Keen,  1.  In  cases,  how- 
eyer, when  the  adyerse  party  has  acquired  rights,  or  been  sub- 
jected to  costs,  by  proceedings  in  the  name  of  a  party  who 
afterwards  denies  the  authority  of  the  attorney  or  solicitor  who 
has  thus  proceeded,  the  courts  are  in  the  habit  of  permitting 
the  proceedings  to  stand,  where  the  solicitor  or  attorney  is  a  re-> 
sponsible  man;  and  leaying  the  party  injured  by  such  unauthor- 
ized proceedings  in  his  name  to  seek  his  redress  against  such 
solicitor  or  attorney,  by  a  summary  application  to  the  court, 
or  otherwise:  Dundas  y.  fhitenSy  1  Ves.  jun.  196;  Denton  y. 
Ni/yes,  6  Johns.  297  [5  Am.  Dec.  237];  Coxer.  NichoUs,  2  Yeatee, 
547;  Ex  parte  Stuckey,  2  Cox's  Cas.  283. 

In  the  present  case  there  is  no  pretense  that  the  solicitor,  who 
acted  for  the  appellants  in  presenting  the  petition  to  the  yioe- 
chancellor  for  a  resale  of  the  mortgaged  premises,  and  who 
brought  the  appeal  to  this  court  and  obtained  a  decision  in  their 
fayor,  is  not  perfectly  able  to  respond  in  damages  to  them  if  he 
has  acted  without  authority.    It  is  not  necessazy  therefore  for 
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ihe  protection  of  their  rights  that  the  proceedings  which  have 
been  carried  on  in  the  name  of  the  corporation  shotQd  be  set 
aside  as  unauthorized,  even  if  the  want  of  authority  on  the  part 
of  the  solicitor  was  fully  established. 

Upon  a  full  examination  of  all  the  facts  in  the  case,  I  have  also 
arrived  at  the  conclusion  that  the  solicitor  had  such  an  author- 
ity from  the  officers  of  the  bank  as  not  only  to  make  his  acts  in 
this  matter  binding  upon  the  corporation,  but  also  to  protect 
him  from  any  claim  for  damages  on  account  of  these  proceedings 
which  haye  been  instituted  and  carried  on  in  its  name  and  for 
its  apparent  benefit.  There  is  no  ground  for  believing  that 
the  solicitor  has  not  acted  in  perfect  good  faith  in  this 
matter,  not  only  in  presenting  the  petition  to  the  vice- 
chancellor,  but  in  prosecuting  a  successful  appeal  to  this 
court  from  his  decision  against  the  application  for  a  re- 
sale of  the  mortgaged  premises.  Although  subsequent  events 
have  rendered  it  doubtful  whether  the  mortgaged  premises 
would  be  worth  more  to  the  bank  than  the  amount  of  Bose- 
velt's  bid,  together  with  the  interest  and  costs,  etc.,  it  is  very 
evident  that  when  the  petition  was  presented  to  the  vice-chan- 
cellor, and  at  the  time  of  the  appeal,  all  parties  believed  the 
premises  had  been  struck  off  to  Bosevelt  for  several  thousand 
dollars  below  their  fair  value.  And  as  the  bank  had  recently 
redeemed  the  premises  from  the  sale  under  an  intermediate  in- 
cumbrance, for  the  purpose  of  protecting  their  interest  in  the 
equity  of  redemption,  it  was  apparently  for  the  interest  of  the 
corporation  to  have  a  resale,  that  they  might  obtain  the  benefit 
of  the  surplus  moneys  which  it  was  supposed  such  a  resale  would 
produce.  Under  these  circumstances  Dodge,  who  appears  to 
have  had  some  interest  in  the  question,  wrote  to  the  president 
of  the  bank  for  authority  to  institute  proceedings  before  the 
vice-chancellor  for  a  resale.  In  answer  to  which  letter  he  received 
the  written  power,  signed  by  Fellows  as  such  president,  author- 
izing Dodge  to  present  a  petition  in  behalf  of  the  bank  for  a 
resale,  and  to  offer  an  advance  of  five  thousand  dollars  upon  the 
former  bid,  and  do  evezy  other  act  in  the  premises  which  he  might 
deem  necessary,  etc.  Upon  the  faith  of  this  power  Dodge  pre- 
sented the  petition  to  the  vice-chancellor  as  the  attorney  in  fact  for 
the  bank,  in  its  corporate  name,  swearing  that  he  was  authorized  to 
present  the  same  as  such  attorney.  And  Sears,  as  solicitor  for  the 
petitioners,  countersigned  the  petition  and  signed  the  notice  of  ap- 
peal. It  also  appears  that  a  few  days  after,  Clark,  one  of  the 
directors  of  the  bank,  was  at  the  office  of  Mr.  Sears,  with  Dodge, 
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and  was  infoimed  of  what  had  been  done;  and  concurred  in  the 
propriety  of  appealing  from  the  decision  of  the  Tice-chancellor, 
without  waiting  to  send  to  Seneca  county  for  the  purpose  of  ob- 
taining further  directions  from  the  officers  of  the  bank  on  the 
subject. 

By  the  ancient  common  law,  corporations  aggregate  were  con- 
sidered incapable  of  making  contracts,  or  of  appointing  agents 
or  attorneys  to  do  any  binding  acts,  except  by  a  deed  or  power 
in  writing  under  their  corporate  seal.  But  the  existing  law  on 
the  subject  is,  that  a  corporation  may  be  bound  by  the  acts  of 
its  agents  although  not  under  its  corporate  seal,  and  eyen  where 
they  are  not  reduced  to  writing;  except  in  those  cases  where  by 
the  provisions  of  the  statute  of  frauds  or  otherwise  a  contract 
must  be  in  writing  to  render  it  yalid,  if  made  by  a  private  per- 
son. And  the  acts  and  assent  of  corporations,  like  those  of  in- 
dividuals, when  not  reduced  to  writing,  may  be  inferred  from 
other  facts  and  circumstances  without  a  violation  of  any  known 
rule  of  evidence.  In  the  case  of  Perkins  v.  The  WashingUm  Ins. 
Co,,  4  Cow.  645,  the  president  of  the  corporation  in  communicat- 
ing instructions  to  an  agent,  authorizing  him  to  receive  premi- 
ums and  agree  to  make  insurances,  was  considered  as  acting  by 
the  authority  of  the  corporation  until  the  contrary  was  shown. 
So  in  this  case  the  written  power,  signed  by  the  president,  ait- 
thorizing  Dodge  to  take  the  necessary  steps  to  obtain  an  order 
for  a  resale  of  the  mortgaged  premises,  to  protect  the  interest  of 
the  bank  in  such  property,  was  sufficient  to  authorize  Dodge  to 
present  the  petition,  and  to  enter  the  appeal,  and  to  employ  Mr. 
Sears  to  conduct  the  proceedings  as  the  solicitor  and  counsel  for 
the  corporation.  And  if  the  president  exceeded  his  authority, 
in  giving  such  power,  the  corporation  should  look  to  him  for 
any  damage  it  may  have  sustained  by  this  act  of  his. 

It  is  a  matter  of  every  day's  occurrence  for  the  presidents  or 
other  head  officers  of  corporations  to  employ  and  retain  attor- 
neys and  counsel  to  prosecute  or  defend  suits,  or  to  assist  in 
legal  proceedings  in  which  the  corporation  is  interested.  And 
I  doubt  whether  it  is  usual  for  members  of  the  bar  to  take  the 
precaution  to  inquire,  when  they  are  thus  retained,  whether 
there  has  been  a  formal  resolution  of  the  board  of  directors  au- 
thorizing his  retainer  in  the  suit.  I  am  also  satisfied  in  this  case 
that  the  directors,  as  well  as  the  president  of  the  bank,  must 
have  been  aware  of  the  fact  that  an  application  for  a  resale  was 
to  be  made,  or  had  been  made,  long  before  there  was  any  attempt 
to  repudiate  the  authority  of  the  agent  who  had  employed  Mr. 
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Sears  to  conduct  the  proceedings.  And  if  the  scarcity  of  money 
and  the  consequent  depression  in  the  value  of  the  property,  had 
not  rendered  it  inexpedient  for  the  bank  to  assume  the  payment 
of  the  increased  amount  offered  upon  the  resale,  I  think  no  one 
would  have  questioned  the  authority  giyen  by  the  -written  po wer, 
of  the  second  of  June,  1841,  in  this  matter.  The  application 
of  the  corporation,  so  far  as  Sears  is  conceii^ed,  must  be  dis- 
missed with  his  costs  of  attending  to  oppose  the  same. 

The  only  remaining  question  is  as  to  the  settlement  of  the 
decree  in  conformity  with  the  decision  upon  the  appeal.  By  re- 
ferring to  the  opinion  which  was  deUvered  upon  reversing  the 
decision  of  the  vice-chancellor,  I  see  that  I  took  it  for  granted 
that  the  actual  value  of  the  property  exceeded  the  amount  of  the 
bid  to  such  an  extent  that  the  appellants  would  still  be  willing 
to  make  the  advance  they  had  originally  offered,  and  that  the  pur- 
chaser would  be  anxious  to  keep  the  property  at  the  amount 
which  he  had  agreed  to  pay  for  it.  It  appears,  however,  that  both 
parties  have  altered  their  opinions  as  to  the  real  value  of  the  prop- 
erty, and  that  its  value  has  in  fact  depreciated  since  the  decision 
of  the  court  upon  the  appeal.  For  the  counsel  of  the  purchaser, 
at  that  time,  was  still  anxious  to  sustain  the  decision  of  the 
vice-chancellor  refusing  a  resale.  If  the  respondent  was  right 
in  supposing  that  he  had  been  prevented  from  completing  his 
purchase,  and  had  been  kept  out  of  the  possession  of  the  prop- 
erty and  the  receipt  of  the  rents  and  profits  thereof  by  the  ap- 
peal, I  am  inclined  to  think  it  would  be  the  duty  of  the  court 
to  compel  the  appellants  to  make  good  their  offer  of  an  increased 
price  upon  a  resale  of  the  property,  in  order  that  the  former 
purchaser  might  be  enabled  to  obtain  a  remuneration  for  his  loss 
of  the  interest  of  his  piurchase  money,  which  is  supposed  to  have 
been  lying  idle  in  the  mean  time. 

But  I  can  not  find  anything  in  the  papers  to  show  that  the 
purchaser  was  prevented  by  any  order  of  the  court  from  paying 
the  balance  of  the  purchase  money  and  taking  the  master's  deed 
pending  the  appeal,  and  entering  into  the  possession  of  the 
property.  For  an  appeal  from  an  order  refusing  a  resale  would 
not  of  itself  have  the  effect  to  prevent  the  purchaser  from  com- 
pleting his  purchase.  The  appeal  only  stayed  the  proceedings 
upon  the  order  appealed  from.  And  the  appellants  were  not 
entitled  to  an  order  staying  the  purchaser  from  completing  his 
purchase,  and  taking  possession  of  the  property  in  the  mean 
time,  without  giving  security  for  the  rents  and  profits  of  the 
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premises,  and  that  no  waste  thereof  should  be  committed  pend- 
ing the  appeal. 

After  the  appeal  "was  determined  against  the  purchaser  ha 
could  not  indeed  have  been  permitted  to  go  on  and  complete  hia 
purchase  during  the  twenty  days  allowed  to  the  appellants  for 
complying  with  the  condition  upon  which  the  resale  was  granted. 
But  if  the  respondent  was  then  anxious  to  keep  the  property, 
there  was  gross  negligence  in  not  drawing  up  the  order  imme- 
diately, and  serving  it  upon  the  solicitor  of  the  appellants;  so 
as  to  deprive  them  of  the  benefit  of  the  decision  in  their  favor 
if  they  did  not  comply  with  the  terms  of  the  order  within  the 
time  limited  for  that  purpose.  There  has  been  also  great  negli- 
gence in  suffering  the  insolvent  mortgagor  to  retain  possession 
of  the  property,  and  to  receive  the  rents  and  profits  pending  this 
litigation,  if  he  has  been  permitted  to  do  so;  instead  of  having 
a  receiver  appointed  to  receive  the  income  of  the  premises  until 
the  question  in  controversy  between  the  purchaser  and  the  bank 
should  be  settled.  I  see  no  groimds,  therefore,  which  can  jus- 
tify me  in  settling  the  decree  different  from  the  terms  of  the 
decision  as  contained  in  the  written  opinion  delivered  upon  the 
appeal,  with  the  addition  of  a  clause  that  if  the  appellants  do 
not  deposit  the  five  thousand  dollars  within  the  twenty  days, 
the  appeal  be  dismissed,  with  costs  to  be  paid  by  the  appellants 
to  the  purchaser,  and  also  to  the  complainants'  solicitor;  inclu- 
ding likewise  the  taxable  costs  of  both  those  parties  upon  the 
application  to  set  aside  the  proceedings  on  the  appeal. 

SoLioiTOU  MAT  BE  COMPELLED  TO  PAT  C08TS  when  acting  without  an- 
thority:  Wright  ▼.  Castle,  3  Meriv.  12;  4  Law  Beo.  (N.  S.)  123;  Lard  v. 
KeUeU,  2  Myl.  &  K  1;  Hqfinirt  v.  Hqffmkre,  3  Edw.  Ch.  173. 

Whebb  Biohts  have  been  Aoquibed  they  will  not  be  set  adde,  bat  tlie 
•olicitor  will  be  liable  in  damages:  See  WUion  v.  WHaon,  1  Jao.  ft  W.  457; 
Wade  v.  Stanley,  Id.  674;  Dtmdaa  v.  Dutena,  I  Ves.  jnn.  200;  in  Mallet  v. 
Qvrard,  3  Edw.  372,  the  solicitor  entered  an  appearance  for  the  defendant 
without  authority,  and  then  made  an  application  to  withdraw  his  appearance, 
which  was  denied  by  the  conrt. 

Unauthorized  Apfeabancb  ov  an  Attobnxv:  See  McAUxander  v. 
Wrighty  16  An^.  Dec.  93,  and  note. 

Attobney,  REQurRiNQ  TO  Show  AuTHoairr  to  Appbabs  See  Tally  v. 
Beynolde,  31  Am.  Dec.  737;  KeUh  v.  WiUoth  85  Id.  443;  BeU  v.  WUton'i 
Adm'rs,  22  Id.  88. 

Attobkby's  Lien:  See  Andrewe  v.  Morse,  31  Am.  Dec  752,  and  note. 

Attobney's  Authobity  is  Pbesumed:  See  Penobscot  Boom  Corp,  ▼.  Xcmm- 
son,  33  Am.  Dec.  656. 

Attobney's  Liability:  See  FUeh  v.  Scott,  34  Am.  Dea  86,  and  note;  CfU- 
bert  v.  Williams,  5  Id.  77;  Lynch  v.  ComnumweaUh,  16  Id.  582;  Wires  v. 
Briggs,  26  Id.  284. 
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Gatlin  et  al.  v.  Yalentinil 

[0PiiaB,S7A.] 

BuLVGBTKBrnoTJSK  US  A  Cm  18  A  NuisAiroB,  Pboca  Faozi,  and  maj  be  re* 

strained  by  injimctioiL 
Air  AN8WXB  DsNTiNa  thai  a  SLAi70BTKR-Houn  IS  A  NviBAiroB  and  oflbnaiTa 

to  the  oompUinant,  ia  a  mere  matter  of  opinion,  and  not  each  a  denial  of 

the  equity  of  the  bill  as  to  entitle  the  defendant  to  a  dissolution  of  the 

injunction  as  a  matter  of  course. 
Is  IS  SuvnciEMT  TO  Ck)NSTiTUTS  A  NoiBAiiOB  that  it  is  offensire  to  the  senses 

and  renders  the  enjoyment  of  life  and  property  uncomfortable. 
A  Noxious  Trade  or  Bnsnrifiss,  to  bs  a  NvnAKOB,  need  not  endanger  the 

health  of  the  neighborhood. 

Bill  for  on  injunction  against  ezeoting  a  slaughter-house  in 
New  York  city.  The  injunction  was  granted  ex  parte,  I>efend- 
ant  filed  his  answer,  and  thereon  moved  to  dissolve  the  injunc- 
tion.   Motion  denied. 

Oeorge  WUwn,  for  the  appellant. 

D.  P.  HalX  and  H,  P.  Edwards^  for  the  respondents. 

Walworth  J  Chancellor.  The  situation  of  the  defendant's  build- 
ingy  in  reference  to  the  dwellings  of  the  complainants,  as  described 
in  the  bill  and  not  denied  bj  the  answer,  would  prima  facie  ren- 
der the  occupation  of  such  building  for  the  purpose  of  slaughter- 
ing  cattie  there,  a  nuisance.  And  as  there  is  no  real  necessity 
that  such  an  offensive  business  should  be  carried  on  in  this  part 
of  the  dtj  where  many  valuable  dwelling-houses  of  the  best 
kind  are  already  erected  and  are  continuing  to  be  built,  the  vice- 
chancellor  was  right  in  retaining  the  injunction  until  the  hear- 
ing. The  answer  of  the  def  endimt  that  a  slaughter-house  would 
not  be  offensive  to  the  complainants,  is  matter  of  opinion  merely, 
and  is  not  such  a  denial  of  the  whole  equity  of  the  bill  as  to  en- 
title the  defendant  to  a  dissolution  of  the  injunction  as  a  matter 
of  course.  To  constitute  a  nuisance  it  is  not  necessary  that  the 
noxious  trade  or  business  should  endanger  the  health  of  the 
neighborhood.  It  is  sufficient  if  it  produces  that  which  is 
offensive  to  the  senses,  and  which  renders  the  enjoyment  of  life 
and  property  uncomfortable:  Bex  v.  NeU^  2  Oar.  &  P.  485;  Bex 
v.Wfcite,  1  Burr.  337. 

It  is,  perhaps,  possible  to  cany  on  the  business  of  slaughter- 
ing cattle  to  a  limited  extent,  in  such  a  manner  as  not  to  be  a  nui- 
sance. But  it  is  wholly  improbable  that  any  one  will  subject  him- 
ftdf  to  the  necessary  expense  to  enable  him  to  do  it  in  that  part 
i;<(  (^«'«  diy ,  when  the  business  can  be  carried  on  in  the  unsettled 
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parts  of  New  York,  or  in  parts  of  the  ciiy  where  property  is  less 
valuable,  without  the  great  cost  and  labor  which  would  be  requi- 
site to  cany  it  on  where  the  defendant's  buildings  were  bein^ 
erected  when  this  bill  was  filed.  In  a  case  which  came  before 
the  house  of  lords,  upon  an  appeal  from  Scotland,  that  court  sus- 
tained the  (id  interim  interdict  of  the  court  below,  although  the 
defendants,  as  in  this  case,  denied  that  in  the  particular  manner 
in  which  they  intended  to  carry  on  their  business  it  would  be 
a  nuisance  to  the  neighboring  inhabitants:  The  Burnt  Mand 
Whale  Fishing  G<mpany  v.  Trotter,  5  Wils.  &  Shaw's  Pari.  B. 
649.  And  in  the  more  recent  case  of  Svrinton  et  at,  y.  Pedie,  1& 
Shaw  &  Dunl.  Sess.  Gas.  775,  the  lords  of  session  in  Scotland  re- 
fused to  discharge  the  ad  interim  interdict  so  far  as  to  permit  the 
experiment  to  be  made,  whether  a  slaughter-house  could  be 
erected  and  conducted  in  such  a  manner  as  not  to  be  a  nuisance 
to  the  northern  suburbs  of  Edinburgh,  in  the  manner  suggested 
by  the  defendant.  The  decision  of  the  court  in  that  case  was 
substantially  sustained  upon  appeal  to  the  house  of  lords  in 
1839:  S.  C,  Maclean  &  Bob.  Pari.  B.  1018. 

In  this  case  the  defendant,  upon  the  final  hearing,  will  have 
the  opportunity  to  produce  proofs  to  show  that  the  daughtering 
of  cattle,  at  the  place  proposed,  will  not  be  offensive  to  the 
neighboring  inhabitants,  and  injurious  to  them  in  the  enjoy- 
ment of  their  prox)eriy .  Or  an  issue  may  be  awarded  to  tzy  that 
question,  if  either  party  thinks  proper  to  apply  for  such  an 
issue.  But  the  order  of  the  vice-chancellor  continuing  the  in- 
junction, in  this  stage  of  the  suit,  must  be  a£9rmed  with  oostB» 


iNJUNOnoN  IN  Cases  of  EQumr:  See  State  ▼.  Mobile^  90  Am.  Dec  694% 
BeU  V.  Blotmt,  15  Id.  626;  SwAt^fwt  E.  U.  M,  v.  Jf.  C.  <6  B.  Co,,  21  Id.  41, 
and  note. 

Power  to  BBXXBMnra  What  ib  a  Nuisahox:  See  MUm  ▼.  Davidson,  16 
Am.  Deo.  194,  note. ' 

Eight  of  a  Private  Person  to  abate  a  nuisance:  See  GatM  v.  BUneoe^  25 
Am.  Dec.  443,  note. 

Not  Kecsssart  that  rr  Endanger  Health  to  be  a  nnijsance.  The  prin* 
cipal  cases  upon  this  are  those  cited  in  the  opinion,  viz.:  Bex  ▼.  NeU^  2  Car. 
&  P.  485,  and  Bex  v.  WhUe,  1  Barr.  337.  In  Bex  v.  Pappineau,  1  Stra.  686» 
the  court  said:  "If  a  man  erect  a  nnisance  near  the  highway,  by  which  the 
air  thereabouts  is  corrupted,  it  must  in  its  nature  be  a  nuisance  to  those  wha 
are  in  the  highway.*'  In  Ihike  of  Northumberland  v.  Chwes^  C.  P.,  at  West- 
minster in  1824,  it  was  held  to  be  a  nuisance  that  the  defendant  employed  %■ 
•team-engine  in  his  business  as  a  printer,  which  produced  a  continual  nois^ 
and  vibration  in  the  plaintiff's  apartment,  which  adjoined  the  premises  of  the 
defendant.  Also  see  7  Bac.  Abr.,  tit.  Nuisance;  2  Buss  on  Grimes,  428,  429; 
2  Stark.  Gas.  458.    In  Brady  t.  Weeke^  3  Barb.  (S.  C.)  157,  the  question  was- 
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whether  the  plaintifiB,  having,  after  the  erection  of  the  nuisance  (a  slaughter- 
honse),  bailt  their  dwelling-houses  near  it,  are  entitled  to  any  relief.  It  was 
held,  as  the  city  had  grown  and  the  necessities  of  the  population  required  the 
occupation  of  tho  lots  in  the  immediate  vicinity  of  the  slaughter-house  for 
dwellings,  that  it  was  a  nuisance,  and  could  be  restrained  by  injunction:  3  BL 
Com.  217;  Waterman's  Eden  on  Injunctions,  p.  259  et  aeq.,  and  notes. 


JnosoN  V.  RossiE  Galena  Go. 

[9Paios,698.] 

Iv  Gbedttobs'  Suits  against  a  Cobpobation,  when  an  exeoutioa  at  law 
has  been  returned  unsatisfied,  the  creditors  may  proceed  by  bill  or  peti- 
tion in  equity  for  a  sequestration  of  the  corporate  property.  The 
remedy  by  bill  is  the  more  appropriate  when  it  is  intended  to  charge  the 
stockholders  and  directors  personally. 

Grxditobs  of  a  Cobporatiom  DBsnuKO  TO  Makb  Themselves  Pabtibs  to  a 
suit  to  wind  up  its  affiurs,  must  proceed  in  the  same  manner  as  executors 
and  trustees  having  claims  against  a  deceased  person,  viz.,  by  going  be- 
fore a  master,  on  a  decree,  and  proving  their  debts. 

SIOOKHOLDEBS  OF  THE  RossiE  Galbna  Compant  are  liable  only  for  the 
debts  of  the  corporation  contracted  while  they  were  stockholders;  hence 
creditors  whose  debts  were  contracted  at  different  dates,  can  not  join  in 
one  suit,  and  in  it  litigate  their  claims  against  all  who  were  stockholders 
at  any  of  the  dates. 

The  Stocxholdebs  of  the  Kossib  Galena  Compant  being  jointly  and 
severally  liable  only  for  the  debts  contracted  while  they  were  share- 
holders, equity  will  not  enjoin  all  proceedings  against  them  at  law,  and 
compel  other  creditors  to  come  and  prove  their  debts  under  the  decree 
in  the  first  suit. 

Affuoation  of  E.  A.  Bancker,  defendant  in  this  suit  and  also 
stockholder  in  the  Bossie  Galena  Company,  for  an  injunction 
against  certain  creditors  of  the  corporation  proceeding  at  law 
for  the  recovery  of  their  debts,  executions  in  their  favor  against 
the  corporation  having  been  returned  unsatisfied.  The  charter 
of  the  corporation  made  the  stockholders  liable,  jointly  and 
severally,  for  the  payment  of  its  debts.  The  original  bill  in  the 
cause  was  in  the  nature  of  a  creditor's  bill  to  obtain  satisfaction 
out  of  the  corporate  property,  and,  in  the  event  of  that  proving 
insufficient,  to  obtain  such  deficiency  from  the  stockholders. 
Bancker  showed  that  he  owned  forty-five  shares  of  stock  in 
March,  1838,  and  in  September  thereafter  that  he  acquired  five 
more;  that  he  had  been  sued  at  law  in  ten  different  suits,  in 
seven  of  which  verdicts  had  been  found  against  him. 

B.  W.  Feckham,  for  the  petitioner. 

J.  Bhoadee,  for  S.  W.  and  S.  S.  Eeyes. 
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D.  BunoeU,  for  Ooming  and  Homer. 
«71  K  L.  Pruyn^  for  Bailey  and  Storms. 
«71  O.  Bdpbins,  for  Bossell  et  al. 
0>  Bowman,  for  Freeland  et  al. 

Walwobth,  Chancellor.  The  language  of  the  fifty-sixth  sec- 
tion of  the  article  of  the  revised  statutes  relative  to  proceedings 
against  corporations  in  equity,  2  B.  S.  466,  is  undoubtedly  broad 
enough  to  reach  this  case.  For  the  original  bill  appears  to  have 
been  filed  under  that  article  of  the  revised  statutes,  to  reach  the 
corporate  property  which  the  complainants  had  not  been  able  to 
obtain  upon  their  execution.  It  is  true,  the  thirty-sixth  section 
appears  to  contemplate  a  proceeding  by  petition,  for  a  seques- 
tration of  the  corporate  property  and  effects,  and  for  the  ap- 
pointment of  a  receiver.  But  I  see  no  objection  to  an  applica- 
tion to  the  court  in  the  form  of  a  bill;  and  that  appears  to  be 
the  more  appropriate  course  where  it  is  intended  also  to  charge 
the  stockholders  or  directors  of  the  corporation  personally  with 
«ny  of  its  corporate  debts  and  liabilities. 

It  is  difficult  to  say  precisely  what  proceedings  were  oontem- 
plated  by  the  framers  of  the  fifty-sixth  section,  to  enable  the 
creditors  of  a  corporation  to  make  themselves  parties  to  a  suit 
before  there  had  been  a  decree  for  the  benefit  of  all  the  cred- 
itors. In  the  note  to  that  section,  the  revisers  say  it  is  in  con- 
formity to  the  practice  in  the  similar  case  of  executors,  except 
that  in  those  cases  proceedings  at  law  can  not  be  stayed  until 
after  a  decree.  In  the  case  of  executors  and  other  trustees, 
where  the  creditors  have  claims  upon  a  common  fund  for  the 
payment  of  all  ratably,  or  according  to  a  specified  order  of 
priorities,  the  court  directs  a  reference  to  a  master  to  take  proof 
of  the  claims  of  all  the  creditors,  and  directs  notices  to  be  pub- 
lished, reqtiiring  all  the  creditors  to  come  in  before  such  master 
and  prove  their  claims.  And  those  creditors  who  were  not 
parties  to  the  suit  originally  make  themselves  parties  thereto, 
bjT  going  before  the  master  on  the  reference  and  proving  their 
debts  under  the  decree.  The  court  adopted  a  similar  mode  of 
proceeding  to  ascertain  the  claims  against  an  insolvent  cor}>ora- 
tion,  in  the  case  of  The  City  Bank  of  Buffalo^  after  a  final  order 
for  an  injunction  and  receiver  had  been  made;  which  order  is 
in  the  nature  of  a  decree  for  the  benefit  of  all  the  creditors,  so 
far  as  relates  to  the  corporate  proi)erty  and  effects. 

The  only  other  way  in  whidi  a  creditor  can  make  himself  a 
party  to  a  suit  is  by  the  filing  of  a  supplemental  bill,  and  making 
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the  previous  parties  to  the  suit  defendants  in  such  bill.  It  could 
not,  however,  have  been  the  intention  of  the  legislature  to  require 
each  creditor  of  an  insolvent  corporation  to  file  a  supplemental 
bill,  against  its  directors  and  stocldiolders,  or  be  forever  barred 
from  having  any  claim  against  them,  or  against  the  corporate 
fund.  And  as  each  creditor  of  the  corporation  has  the  right 
to  contest  the  validity  of  the  claims  of  others,  it  would  be  im- 
proper to  compel  them  all  to  join  in  one  bill,  which  might 
deprive  them  of  that  right.  Besides,  the  joining  of  all  the 
creditors  in  the  same  suit  and  carrying  on  a  litigation  in  their 
joint  names  would,  in  nine  cases  out  of  ten,  be  found  wholly 
impracticable.  It  would,  therefore,  be  unreasonable  to  give 
such  a  construction  to  this  fif iy-sizth  section  as  to  make  it  im*- 
perative  upon  the  court  to  grant  such  an  order  and  injunction 
as  is  contemplated  by  that  section,  previous  to  a  decree,  except 
in  those  cases  where  the  debts  of  all  the  creditors  can  be  effect- 
ually provided  for  out  of  a  common  fund,  under  the  control  of 
the  court.  The  object  of  the  statute  unquestionably  was,  to 
save  useless  costs;  and  it  would  be  contrary  to  its  spirit  and  in- 
tent, to  grant  an  injunction  which  would  necessarily  have  the 
effect  of  increasing  litigation. 

By  adverting  to  the  reviser's  note  to  the  fiftieth  section  of  the 
article  of  the  revised  statutes  before  referred  to,  and  to  the  sec- 
tions which  immediately  preceded  the  fiftieth,  it  will  be  seen 
that  the  principal  object  of  those  sections  was  to  cany  out  the 
provisions  of  the  tiUe  relative  to  moneyed  corporations,  which 
rendered  the  directors  jointly  liable  to  the  creditors  and  stock- 
holders, for  losses  occasioned  by  breaches  of  duty;  and  which 
rendered  the  stockholders  liable  to  the  creditors,  in  cases  of 
fraudulent  insolvencies,  to  the  extent  of  their  stock,  where  there 
was  a  deficiency  in  the  effects  of  the  corporation  which  could 
not  be  charged  upon  or  collected  from  the  directors,  who  were 
responsible  for  the  fraud.  In  such  cases,  no  one  of  the  cred- 
itors could  collect  the  whole  of  his  debt  from  those  who  were 
liable  to  all  the  creditors  collectively  to  a  limited  amount.  The 
proceedings  to  compel  a  ratable  contribution  to  the  amount  of 
their  several  debts,  must,  therefore,  be  analogous  to  the  pro- 
ceedings against  the  estate  of  an  insolvent  testator,  or  intestate, 
in  the  hands  of  his  personal  representative;  not  only  in  relation 
to  the  corporate  effects,  but  also  as  to  the  limited  liabilities  of  thn 
directors  and  stockholders.  But,  in  the  case  under  considera- 
tion,  the  statute  makes  each  stockholder  of  the  company  per« 
sonally  liable  to  evezy  creditor  for  the  full  amount  of  his  debt, 
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without  leference  to  the  amount  of  stock  held  by  the  stock- 
holders respectively;  and  authorizes  separate  suits  to  be  com- 
menced against  such  stockholders,  either  jointly  or  seyerally, 
in  -any  court  having  cognizance  of  the  case:  Laws  of  1837,  p. 
446,  sec.  9.  Before  any  suit,  however,  can  be  commenced 
against  a  stockholder  of  the  company,  the  creditor  must  have 
proceeded  to  judgment  against  the  corporation,  and  have  had 
an  execution  upon  such  judgment  returned  unsatisfied;  except 
in  cases  where  the  corporation  has  been  dissolved.  The  remedy 
given  by  the  charter  of  this  company  is  therefore  inconsistent 
with  the  granting  of  an  injunction,  upon  the  filing  of  a  bill  by 
one  of  the  creditors  only,  restraining  all  the  other  creditors 
from  proceeding  at  law  against  any  of  the  defendants  in  that 
suit.  For  if  the  other  creditors  were  not  allowed  to  proceed  to 
judgment  at  law  against  the  corporation,  and  obtain  a  return  of 
their  executions  unsatisfied,  they  could  not  be  made  parties  to 
the  bill  in  chancery  so  as  to  render  the  stockholders  personally 
liable  to  them. 

In  the  recent  case  of  Moas  v.  Oatdey,  2  Hill,  265,  which  arose 
under  the  act  incorporating  the  Eossie  Lead  Mining  Company, 
and  which  is  similar  in  its  provisions,  the  supreme  court  has  de- 
cided that  those  who  were  stockholders  at  the  time  the  debt  was 
contracted,  were  alone  liable  for  the  payment  thereof,  and  not 
those  who  became  stockholders  afterwards.  So  far,  therefore, 
as  the  individual  liability  of  the  stockholders  is  concerned,  the 
creditors  of  the  corporation,  whose  debts  were  contracted  at 
different  times,  have  no  common  interest;  and  their  claims  will 
not  necessarily  be  against  the  same  persons  as  stockholders.  It 
would  for  that  reason  be  wholly  impracticable  for  them  to  litr 
igate  their  claims  in  one  suit.  For  no  creditor  would  have  the 
right  to  file  a  bill  and  make  all  who  were,  or  ever  had  been, 
stockholders  of  the  company  defendants  therein,  when  some  of 
such  defendants  might  not  have  been  stockholders  at  the  time 
the  debt  was  contracted.  I  am  satisfied,  therefore,  that  this 
case,  although  within  the  letter  of  the  fifiy-sixth  section  of  the 
article  of  the  revised  statutes  relative  to  proceedings  against 
corporations  in  equity,  is  not  within  the  intention  of  the  legis- 
lature which  adopted  that  section;  and  that  this 'court  is  not 
authorized,  upon  a  srmmiary  application,  either  before  or  after 
decree  in  this  suit,  to  restrain  all  proceedings  at  law  against 
the  defendants  therein,  or  any  of  them,  by  creditors  of  the  cor- 
poration who  are  not  parties  to  the  bill  or  supplemental  bill. 

Those  stockholders  who  are  com]:ielled  to  pay  more  than  their 
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ratable  proportions  of  the  debts  contracted  while  they  were 
stockholders,  will  undoubtedly  have  a  claim  for  contribution 
against  other  stockholders  who  are  liable  for  the  same  debts, 
and  who  -paj  less  than  their  shares.  But  if  there  have  been  fre* 
quent  changes  of  the  stockholders,  as  in  the  case  of  ordinary 
joint-stock  corporations,  the  expense  of  the  litigation,  to  ascer- 
tain who  are  bound  to  contribute,  a9d  the  amount  for  which 
each  stockholder  is  liable,  must  of  itself  be  veiy  great.  It 
would  be  still  more  expensive,  however,  for  all  the  creditors  to 
be  compelled  to  come  into  this  court  and  to  litigate  their  claims 
with  each  stockholder  here,  after  having  exhausted  their  reme- 
dies at  law  against  the  corporate  property;  and  that  expense 
would,  in  the  end,  fall  upon  those  stockholders  who  are  solvent. 
I  do  not  therefore  see  any  benefit  which  the  petitioner  would 
derive  from  such  a  course,  even  if  the  court  had  the  power  to 
grant  his  application. 

The  petition  must  be  dismissed,  with  costs,  to  such  of  the 
creditors  as  apx)eared  to  oppose  the  application;  which  costs  are 
fixed  at  seven  dollars  for  the  plaintiffs  in  each  suit,  at  law  or  in 
equity,  whose  counsel  appeared  in  opposition  to  the  prayer  of 
the  petition.  • 

This  case  is  cited  in  AapinwaU  ▼.  Torranoe,  1  Lsns.  384,  in  support  of  the 
propoeition  that  stockholders  paying  more  than  their  share  will  have  a  claim 
for  contribation  against  the  other  stockholders.  Also  dted  to  the  same  effect 
in  Moss  v.  McGullough,  7  Barb.  295;  Mann  v.  Pen^  2  Sandf.  Ch.  271;  Van 
Pelt  V.  U,  S.  M.  8,  Co.,  13  Abb.  Pr.  (N.  S.)  331;  it  is  cited  in  Morgan  v.  N'. 
T,  ds  A,  R,  B.  Co.,  10  Paige,  293,  as  sustaining  the  proposition  that  a  bill  is 
the  more  appropriate  remedy  where  the  object  is  to  hold  the  directors  and 
stockholders  personally;  in  Bangs  v.  IhiekiT\field,  18  N.  Y.  596,  that  under 
the  2  N.  Y.  R.  S.  463,  sec.  36,  relief  might  be  had  by  bill  as  well  as  by  peti- 
tion, although  the  latter  only  is  mentioned  in  the  statute. 

LiABUJTT  07  Stockholders. — In  the  case  cited  in  the  opinion  {Moss  v. 
Oaklet/),  Judge  Brouson,  in  delivering  his  opinion,  says:  ''A  man  who  pur- 
chases stock  and  comes  into  a  corporation  after  it  has  been  engaged  in  busi- 
ness, may  often  be  deceived  in  relation  to  the  number  and  magnitude  of  its 
debts.  But  while  he  is  a  stockholder  he  can  know  something  about  the  ex- 
tent of  obligation  contracted  by  the  company,  and  is  not  wholly  without  the 
means  of  exerting  an  influence  over  those  who  manage  its  concerns.  But  as 
to  those  who  may  deal  with  the  corporation,  they  bestow  their  labor  or  part 
with  their  property  on  the  credit  of  those  who  are  known  to  be  stockholders; 
and  it  may  be  ruinous  to  the  creditor  to  turn  him  over  to  a  remedy  against 
persons  with  whom  he  did  not  deal,  and  who  have  come  into  the  corporation 
at  a  subsequent  period."  Also  see  Deming  v.  BuU,  10  Conn.  409;  SotUhmayd 
r.  Buss,  3  Id.  54;  Bond  v.  Applettm,  8  Mass.  472;  Marcp  v.  Clarke,  17  Id. 
330 
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MaBTIN  V.  BliAOK. 

(9  Paiox.  Ml.] 

WflBzr  Laitdlokd  Attxmfts  to  Distrain,  Ain>  a  Raoxivsa  u  or  Posan- 
8ION  of  the  gooda  on  the  demiBed  premises,  the  pnctioe  in  England  la 
either  to  order  the  receiver  to  pay  the  rent,  or  to  permit  the  landlord  to 
proceed. 

Distress  must,  bt  thb  Goicmon  Law,  bb  Madb  on  thb  Dbiobbd  Prkv- 
isis.    This  right  ceases  on  the  removal  of  the  goods. 

D18TRB8S  ATTER  Bankruptot  may  be  made  on  the  demised  premises,  even 
after  the  messenger  is  in  possession;  bat  not  after  the  goods  have  been 
removed. 

RaoEivEB,  Administrator,  or  Assignbb  in  Bankruftct  dobs  not  Bb- 
OOMB  Tenant  under  a  lease,  so  as  to  be  personally  answerable  for  rent^ 
onless  he  takes  possession  of  the  premises,  or  otherwise  elects  to  accept 
the  term.  But  if  he  enters  on  the  demised  premises,  or  eleotB  to  accept 
them,  he  becomes  a  tenant  and  liable  for  rent. 

Petition  by  a  landlord  for  an  order  directing  a  receiver  to  de- 
liver certain  property  to  an  officer  having  charge  of  the  execu- 
tion of  a  distress  warrant,  or  else  to  -paj  certain  rents.  The  re- 
ceiver had  been  appointed  under  a  creditor's  bill  and  an  assign- 
ment made  to  him.  He  took  possession  of  certain  furniture  of 
the  defendant  and  removed  it  from  the  premises.  While  it  was 
in  the  street  near  the  premises,  the  landlord  attempted  to  dis- 
train it  for  rent  due;  but  the  receiver  did  not  surrender  it*  The 
petition  was  denied.    The  landlord  api>ealed. 

W.  C,  Noye8^  for  the  appellant. 

J,  Holmes,  for  the  respondent. 

Walwobth,  Chancellor.  Where  the  goods  are  remaining  on  the 
demised  premises  at  the  time  the  landlord  attempts  to  exercise 
his  right  to  distrain,  and  the  only  impediment  to  the  exercise  of 
the  right  is  the  possession  of  the  court,  by  its  receiver,  it  ap- 
pears to  be  the  settled  practice  in  England  to  order  the  receiver 
to  pay  the  arrears  of  rent  out  of  the  proceeds  of  the  property, 
or  to  permit  the  landlord  to  proceed  with  his  distress  notwith- 
standing the  receivership:  Smith's  Off.  of  Rec.  78;  Dixon  v. 
Smith,  1  Swans.  457. 

In  this  case,  however,  the  property  was  actually  removed  by 
the  receiver  before  the  landlord  attempted  to  exercise  his  right 
to  difitrain.  And  as  by  the  common  law  the  distress  must  be 
made  upon  the  demised  premises,  the  right  of  the  landlord 
terminated  with  the  removal  of  the  goods,  unless  he  can  bring 
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his  case  wifhin  some  statutoiy  provision.  In  the  case  of  bazik* 
raptcy,  the  landlord  may  distrain  the  goods  of  the  bankrupt 
upon  the  demised  premises,  Bven  wBere  the  messenger  is  in  the 
actual  possession  of  the  goods:  Ex  parte  Plummer^  1  Atk.  10& 
But  if  the  landlord  suffers  the  goods  to  be  removed  from  the 
premises,  by  the  assignee  of  the  bankrupt,  previous  to  his  exer- 
cising the  right  to  distrain,  he  loses  his  remedy,  by  distress,  and 
can  only  come  in  ratably  with  other  creditors  for  the  amount  due 
for  rent:  Coote's  Land,  and  Ten.  470;  Henley's  Bank.  Law, 
804.  So  if  the  goods  of  the  tenant  are  turned  out  to  a  creditor 
in  payment  of  a  debt,  and  removed  from  the  premises,  although 
the  creditor  has  notice  that  there  is  rent  in  arrear,  the  right  of 
the  landlord  to  seize  such  goods  for  the  rent  in  arrear  is  at  an 
end:  Bach  v.  Meats,  5  Mau.  &  Sel.  200.  For  the  statute  author- 
izing the  landlord  to  pursue  goods  carried  off  the  demised  prem- 
ises, and  to  seize  them  within  thirty  days,  is  in  terms  confined 
to  goods  which  belonged  to  the  tenant  at  the  time  of  such  re- 
moval: 2  E.  S.  413,  sec.  17;  Fri^  v.  Thayer,  26  Wend.  396; 
Postman  v.  HarreU,  6  Car.  &  P.  225.  The  property  in  the  pres- 
ent case  had  been  assigned  to  the  receiver  previous  to  the 
removal,  and  therefore  was  not  the  property  of  Black,  the  judg- 
ment debtor,  at  the  time  it  was  removed  from  the  premises  by 
the  receiver. 

If  the  demised  premises  themselves  were  in  fact  assigned  to 
the  receiver  at  the  time  of  the  assignment  of  the  furniture  of 
the  judgment  debtor,  and  the  receiver  had  taken  possession  of 
the  premises  or  had  otherwise  elected  to  take  the  term  under  the 
assignment,  he  would  have  taken  it  cum  onere,  and  for  the  time 
being  would  have  been  the  tenant  of  the  premises;  and  a  re- 
moval of  the  furniture  would  have  been  a  removal  of  the  goods 
of  the  tenant,  within  the  meaning  of  the  statute:  See  Welch 
V.  Myers,  4  Camp.  369.  But  it  does  not  appear  by  the  papers 
before  me  that  the  term  was  in  fact  assigned.  And  even  if  the 
assignment  was  broad  enough  to  embrace  it,  I  think  the  receiver 
would  not  become  the  tenant,  so  as  to  render  him  personally 
liable  for  the  rent  or  for  the  performance  of  other  covenants 
in  the  lease,  without  taking  possession  of  the  premises,  or  doing 
some  other  act  signifying  his  election  to  accept  the  term  as  a 
part  of  the  property  of  the  judgment  debtor.  The  situation  of 
the  receiver  in  this  case  is  analogous  to  that  of  an  executor; 
who  can  not  be  charged  as  the  assignee  of  the  lease  if  he  waives- 
the  term,  the  income  of  which  is  not  sufficient  to  pay  the  rent. 
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alihough  the  estate  of  the  testator  may  be  liable  for  the  rent  in 
the  due  course  of  administration,  if  the  landlord  refuses  to  re- 
enter: Went.  Off.  of  Ex.  245;  2  Will.  Ex.  1079,  per  Macdonald, 
0.  B.,  3  Anst.  909.^  Such,  also,  is  the  law  in  relation  tc 
the  assignee  of  a  bankrupt.  If  the  assignee  elects  to  waive  the 
term,  and  neither  enters  upon  the  demised  premises,  nor  does  any 
other  act  signifying  his  acceptance  of  the  term  as  assignee,  he  is 
not  liable  for  the  rent;  and  the  lessor  must  come  in  as  a  general 
creditor  of  the  bankrupt's  estate,  or  may  sue  the  bankrupt  for 
the  rent  subsequently  accrued:  BaurdUlon  y.  DaUon,  1  Peake 
N.  P.  C.  238;  Wheeler  v.  Beamah,  3  Camp.  340 ;  Copeland  v. 
Stephens,  1  Bam.  &  Aid.  593.  But  if  the  assignee  enters  upon 
the  demised  premises,  or  does  any  other  act  which  is  equivalent, 
to  signify  his  assent  to  accept  the  term  as  the  assignee  of  the 
lease,  he  will  become  the  tenant  of  the  premises  and  render 
himself  liable  for  the  rent:  Thomas  y.  Pembertonf  7  Taunt.  206; 
Clark  T.  Hume,  1  By.  &  M.  207;  Hanson  t.  Stevenson,  1  Bam. 
&  Aid.  303. 

In  the  present  case  the  receiver  had  done  no  act  indicating  his 
acceptance  of  the  term,  even  if  it  was  embraced  in  the  general 
assignment  of  the  property  and  effects  of  the  judgment  debtor. 
The  landlord,  therefore,  had  no  claim  to  follow  the  goods  which 
belonged  to  the  receiver,  as  such,  and  were  not  the  goods  of  the 
tenant,  at  the  time  of  their  removal.  It  follows  from  this  view 
of  the  case  that  the  decision  of  the  vice-chancellor,  which  ia 
appealed  from,  was  right.    And  it  must  be  affirmed,  with  oosIb. 


Distress  tor  Rbmt,  akd  the  Requisites  or  a  Vaud  DisKBafls:  See 
LiehUnthaler  ▼.  Thompion^  15  Am.  Dea  684,  note. 

What  PEdpsBTT,  and  When,  Exempt  fbom  Semzobb  uxtdbb  Dorbob: 
See  note  to  Haahma  v.  Paid^  17  Am.  Dec.  458. 

Dogtbine  of  Distress  in  the  United  States:  See  note  to  LkJamthaUr 
▼.  Thompson^  15  Am.  Dec.  584. 

Statxttbs  Allowing  Distress  after  Bemotal  ot  the  Qoods.— Ihrnort 
of  the  American  states  the  common  law  rale  that  a  distress  could  only  bo 
made  upon  some  part  of  the  demised  premises  out  of  which  the  rent  issues, 
has  been  modified  by  statute,  generally  allowing  thirty  days  after  the  re- 
moval in  which  to  make  the  distress.  Most  of  these  statutes  follow  that  of 
11  Gtoo.  II.,  c.  19,  under  which  it  has  been  held  that  the  landlord  most  show 
that  the  goods  were  secretly  and  fraudulently  removed:  Opperman  v.  SmiUh^ 
4  DowL  ft  B.  33;  and  that  no  sufficient  distress  was  left  upon  the  premises: 
Parrty  v.  Duncan^  Moo.  &  M.  533;  in  Pennsylvania  the  removal  must  have 
been  after  the  rent  became  due,  and  fraudulently:  Oraae  v.  Shivdy,  12  Seig. 
k  R.  217.    See  Poor  v.  PubUa,  1  R  Mon.  1;  WOooxen  v.  Bowki,  1  La.  An. 

L.  WUtbuom  V.  Cowood. 
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290;  bat  the  right  to  follow  goods  is  confined  to  the  goods  of  the  teoint,  and 
does  not  extend  to  those  of  a  stranger,  althoogh  they  may  have  been  liable 
to  a  distress  while  on  the  premises:  Adams  ▼.  La  Cfomb,  1  DalL  440;  Thorn- 
ion  T.  Adam$t  6  Man.  ft  SeL  38;  Pootman  t.  iTorrdi;  6  Gar.  k  P.  225;  Smith's 
Land,  and  Ten.  154;  Taylor's  Land,  and  Ten.  577. 

A  EiOEiVKB  oa  AssioinEi  or  Pbofebtt  mat  Waivs  thi  Tnii,  and  is 
sot  chargeable  as  an  assignee  of  the  lease  until  he  does  some  act  to  show  an 
election  to  take  each  term:  Cbpelenuf  t.  iSfepAeM,  1  Bam.  ft  Aid.  503;  Wheeler 
▼.  Beatnah,  3  Oamp.  340;  Thomae  t.  Pemketoih  7  Ttant,  206;  IRBt.  Dobk, 
SlLZ2S;AnaeUr,  Sobeon,  2  Cramp,  ft  J.  610;  Hanmm  ▼.  Bkvmaom,  IBan. 
ft  Aid.  808;  OommomweaUhY.  FnmMtm  /as.  Obi,  llSMMik  SHl 
Iv.  Dm.  Yob..  ZXZniI-«f 
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Baboooe  V.  BOCXTH. 

[a  Hill,  181.] 
Bjom  IIadi  vo  DmuLVD  Cbbditobs  ia  void  as  againsfc  them  tiUNii^  inM 

iciwceu  the  parties.    The  creditors  may  generally  prooeed  as  thoo^ 

moh  sale  had  not  been  made. 
▲uMumruuTOB  of  Fbaudulint  Vsndob  may,  when  nooeamy  to  pay  hia 

debts,  maintain  an  aoUon  to  recover  from  the  fraadnlent  vendee  gooda 

sold  to  him  with  intent  to  defraud  the  vendor's  orediton.    Aa  the 

representative  of  snoh  creditors  the  administrator  is  entitled  to  treat  tfaa 

sale  as  void. 
Taui  OF  Adunistbatob  Bblatss  to  thb  Dxath  of  the  intestate. 
Vsn>SB  OF  A  Salb  made  to  Dkfbaud  Crkditobs  could,  by  the  nmrnnon 

law,  after  the  death  of  the  vendor,  be  treated  as  the  executor  de  son  tori 

of  the  latter,  though  there  was  a  rightful  executor  or  administrator. 
Widow  of  ak  Intbstatb  mat  bb  Swobx  as  a  witness  in  an  action  brought 

by  the  admimstrator  of  her  deceased  husband,  to  prove  any  fact  to  which 

she  may  testify  without  violating  the  confidence  existing  between  her 

and  her  husband  while  the  marriage  relation  existed. 
Widow  is  not  Comfxtbmt  Witness  to  Facts  disclosed  to  her  by  her  hna- 

band  in  speaking  of  his  afiGurs.    Such  disclosures  are  regarded  as  matten 

of  trust  and  oonfidenoe  between  husband  and  wife. 
DnroBOE  of  Wife,  or  Death  of  Husband,  does  not  remove  her  incompetency 

to  testify  concerning  disclosures  made  to  her  by  her  husband  during  the 

continuance  of  the  marriage  relation. 

Tboyeb  bjBabcock,  administrator  of  Barnes,  to  recoyer  a 
yoke  of  oxen,  which  the  defendant  Babcock  had  taken  into  his 
possession,  and  converted  after  the  death  of  Barnes.  The  de* 
fendant  sought  to  show  that  the  property  had  been  turned  over 
to  him  to  secure  him  for  being  surety  on  a  note  made  by  the 
decedent,  and  under  an  agreement  that  it  should  be  defendant's 
in  case  he  was  compelled  to  pay  the  note.    The  plaintiff  insisted 
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that  the  arrangement  or  transfer  between  defendant  and  dece- 
dent was  made  for  the  purpose  of  hindering  and  delaying  the 
creditors  of  the  latter.  Evidence  was  receiyed  on  the  one  side 
to  show  that  the  transaction  was  fraudulent,  and  on  the  other 
that  it  was  not.  Questions  arose  during  the  trial  respecting 
the  competency  of  the  widow  of  the  decedent  to  testify  in  the 
cause.  The  jury  was  instructed,  among  other  things,  that  the 
plaintiff  as  administrator  could  not  attach  the  transfer  made  by 
his  intestate.  Verdict  for  defendant.  The  other  facts  suffi« 
dently  appear  in  the  opinion. 

A.  J.  Parker,  for  the  plaintiff  in  error. 

L*  Hanson^  lor  the  defendant  in  error. 

By  Court,  Bbonson,  J.  Every  sale  or  other  transfer  of  goods 
made  with  intent  to  defraud  creditors,  though  valid  as  between 
the  parties  to  the  transaction,  is  utterly  void  as  to  creditors; 
and  as  a  general  rule  they  may  act  just  as  though  no  attempt 
had  been  made  to  dispose  of  the  property.  When  they  have 
obtained  a  judgment  and  execution  against  the  debtor,  they  may 
seize  and  sell  the  goods  in  the  same  way  as  though  no  transfer 
had  been  made.  And  so  long  as  the  debtor  lives,  a  judgment 
and  execution  or  some  other  legal  process  against  him,  is,  in 
general,  the  only  means  by  which  the  creditor  can  test  the  valid- 
ity of  the  sale;  but  this  rule  does  not  always  hold  good  after 
the  debtor  is  dead.  It  is  also  true,  for  the  most  part,  that  an 
executor  or  administrator  can  only  maintain  such  claims  as  the 
testator  or  intestate  might  have  successfully  asserted  if  living; 
but  this  rule  is  not  without  an  exception,  as  I  will  presently 
show. 

When  a  fraudulent  vendee  takes  possession  of  the  goods  in 
the  life-time  of  the  vendor,  who  afterwards  dies  leaving  debts 
unpaid,  it  seems  that  the  goods  will,  as  to  creditors,  be  deemed 
assets  in  the  hands  of  the  personal  representatives  of  the  de- 
ceased; and  if  so,  the  executor  or  administrator  must  of  course 
have  an  action  against  the  fraudulent  vendee  to  recover  the 
property:  Rob.  on  Fraud.  Conv.  592,  593,  citing  Bethel  v. 
Stanhope^  Cro.  Eliz.  810.  But  it  is  unnecessary  to  consider  that 
question  in  this  case,  for  although  the  defendant  occasionally 
used  the  cattle,  the  possession  remained  in  Barnes  so  long  as  he 
lived,  and  the  defendant  took  the  property  from  the  possession 
of  the  widow  after  the  death  of  her  husband. 

The  title  of  the  plaintiff  as  administrator  took  effect  by  re- 
lation, from  the  death  of  the  intestate,  and  he  has  the  same  right 
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to  maiTitain  this  action  as  though  the  letters  of  administration 
had  been  granted  before  the  defendant  took  the  goods:  Toll. 
Exec.  152, 153,  ed.  of  1834,  and  cases  there  cited.  The  onlj 
question  then  to  be  considered  is,  whether  the  personal  repre- 
sentatiTe  of  a  fraudulent  vendor  who  remained  in  possession 
until  the  time  of  his  death,  can,  for  the  benefit  of  creditors,  set 
up  the  fraud,  and  thus  avoid  the  sale.  I  think  he  can,  and  thai 
the  court  below  erred  in  holding  the  contrary  doctrine.  All  the 
books  agree  that  the  sale,  though  valid  as  between  the  parties  to 
it,  is  utterly  void  as  to  creditors,  and  the  only  difficulty  is  as  to 
the  mode  in  which  they  shall  come  at  their  rights.  At  the  com- 
mon law  they  might  have  charged  the  defendant  as  executor  de 
son  tort,  and  this  too,  although  there  was  a  rightful  executor  or 
administrator.  "  If  a  man  makes  a  deed  or  gift  of  his  goods 
in  his  life-time  by  covin,  to  oust  his  creditors  of  their  debts,  yet 
after  his  death  the  vendee  shall  be  chai^fed  for  them:"  Bac. 
Abr. ,  Fraud,  0. ,  7th  Lond.  ed.  This  doctrine  was  cited  and  ap- 
proved by  Buller,  J.,  in  Edwards  v.  Harhen,  2  T.  B.  587.  And 
the  books  show  how  he  shall  be  charged,  to  wit,  as  executor  de 
mm  tort.  This  point  has  been  adjudged  in  several  cases:  Hawes 
V.  Leader,  Oro.  Jac.  270,  and  S.  C,  Telv.  196;  Edwards  v.  Har- 
ben,  2  T.  B.  589;  Osborne  v.  Mm,  7  Johns.  161  [5  Am.  Dec. 
262];  and  see  Bethel  v.  Stanhope,  Oro.  Eliz.  810;  Bob.  on  Fr. 
Conv.  592,  595. 

Some  of  the  cases  to  which  I  have  referred  hold,  that  the  only 
remedy  of  the  creditor  is  to  charge  the  fraudulent  grantee  as 
•executor  of  his  own  wrong;  and  that  the  personal  representa- 
tive of  the  vendor  can  not  avoid  the  sale.  It  was  so  adjudged 
in  Eawea  v.  Leader  and  Osborne  v.  Moss,  The  statute  only 
makes  the  sale  void  as  against  creditors;  and  not  as  to  the 
vendor  or  his  personal  representative.  But  in  Bethel  v.  Star^ 
hope,  the  fraudulent  donor  died  in  possession  of  the  goods,  and 
it  was  said,  that ''  when  the  donee  afterwards  took  them,  it  is  a 
trespass  against  the  administrator,  for  which  he  hath  his  remedy, 
and  they  are  always  assets  in  his  hands."  Although  this  seems 
to  be  a  reasonable  rule,  the  case  of  Oabome  v.  Moss  settled  the 
question  the  other  way  in  this  court.  It  was  there  held,  that 
the  personal  representative  of  the  vendor  could  not  set  up  the 
fraud  to  avoid  the  sale,  and  that  the  remedy  of  the  creditor, 
was  by  charging  the  fraudulent  vendee  as  executor  de  son  torL 

But  that  is  no  longer  the  rule.  It  is  now  enacted,  that  "  no 
person  shall  be  liable  to  an  action  as  executor  of  his  own  wrong, 
for  having  received,  taken,  or  interfered  with  the  property  or 
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effects  of  a  deceased  person;  but  shall  be  responsible  as  a 
wrong-doer  in  the  proper  action,  to  the  executors,  or  general  or 
special  administrators  of  such  deceased  person,  for  the  Talue  of 
any  property  or  effects  so  taken  or  received,  and  for  all  damages 
caused  by  his  acts  to  the  estate  of  the  deceased:"  2B.  S.  449,  sec. 
17.  This  statute  takes  away  the  remedy  which  the  creditor  be- 
fore had  against  the  fraudulent  vendee,  and  transfers  the  action 
to  the  personal  representative  of  the  vendor.  He  may  now  sue, 
or  controvert  the  validity  of  the  sale  in  any  other  legal  form, 
where  that  course  is  necessaiy  for  the  payment  of  the  debts  of 
the  testator  or  intestate.  In  Dox  v.  Backentoae,  12  Wend.  643, 
it  was  remarked  by  Savage,  0.  J.,  that  under  our  present  stat- 
ute, "  executors  and  administrators  have  a  new  character,  and 
stand  in  a  different  relation  from  what  they  formerly  did  to  the 
creditors  of  the  deceased  persons  with  whose  estates  they  are 
intrusted.  They  are  not  now  the  mere  representatives  of  their 
testator  or  intestate — ^they  are  constituted  trustees,  and  the  prop- 
erty in  their  hands  is  a  fund  to  be  disposed  of  in  the  best  man- 
ner for  the  benefit  of  the  creditors."  Whatever  difficulty  there 
might  be  in  allowing  an  executor  or  administrator  to  set  up  the 
fraud,  when  considered  as  the  mere  representative  of  the  tes- 
tator or  intestate,  there  can  be  none  when  he  is  regarded  in  the 
further  capacity  of  a  trustee  for  creditors,  and  is  necessarily  act- 
ing for  their  benefit.  In  this  case,  the  whole  of  the  intestate's 
property,  including  the  goods  in  question,  is  not  more  than  suf- 
ficient for  the  payment  of  his  debts.  The  administrator  is  not 
seeking  to  recover  the  property  for  the  purpose  of  distributing 
it  among  the  next  of  kin  to  the  intestate,  but  for  the  purpose  of 
paying  debts.  He  stands  in  this  action  as  the  representative  or 
trustee  of  the  creditors,  and  as  such  he  may  well  do,  what  the 
creditors  before  the  late  statute  might  have  done  for  themselves 
in  another  form:  he  may  set  up  fraud  in  the  transfer  of  the 
property  from  the  intestate  to  the  defendant,  and  if  that  fact 
shall  be  established,  he  will  be  entitied  to  recover:  Shields  v. 
Anderson^  8  Leigh,  729.  The  court  below  erred  in  withdraw- 
ing that  question  from  the  jury. 

The  objection  to  swearing  Mrs.  Barnes,  the  widow  of  the  in- 
testate, when  it  did  not  appear  what  the  defendant  wished  to 
prove  by  her,  can  not  be  maintained.  She  was  a  competent 
witness  to  prove  any  fact  which  she  did  not  learn  from  her  for- 
mer husband.  The  policy  of  the  law  only  excludes  her  when 
her  answer  will  be  a  violation  of  the  confidence  which  existed 
between  the  husband  and  wife  while  the  marriage  relation  con- 
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tinned.  We  had  occasion  to  consider  this  question  in  Baicliff  y. 
Wales,  1  Hill,  63.  That  was  an  action  of  crim.  con.;  and  the 
vdfe,  after  the  husband  had  obtained  a  divorce  a  vinculo^  was 
called  by  him  to  prove  her  criminal  connection  with  the  defend* 
ant  during  the  marriage,  and  we  held  she  was  a  competent  wit- 
ness. The  fact  of  which  she  was  to  speak  could  not  have  been 
intrusted  to  her  by  her  husband,  and  her  answer  could  there- 
fore be  no  violation  of  confidence.  ^ 

But  the  next  exception  was,  I  think,  well  taken.  The  widow 
was  asked  to  disclose  observations  made  to  her  by  her  husband 
concerning  his  a£Bsdrs,  and  made  too  when,  so  far  as  appears,  no 
other  persons  were  present.  What  she  knew,  she  had  learned 
as  matter  of  trust  and  confidence;  and  the  peace  and  happiness 
of  families  will  be  best  promoted  by  requiring  that  confidence  to 
be  kept  forever  inviolable.  So  long  as  the  marriage  continued, 
she  clearly  could  not  be  called  against  her  husband;  and  if  she 
is  allowed  to  speak  after  the  marriage  is  at  an  end,  either  by 
divorce  or  deatii,  it  will  tend  to  restrain  that  unlimited  trust 
and  confidence  which  ought  always  to  exist  between  husband 
and  wife.  The  leading  case  on  this  point  is  Monroe  v.  TwIbU-' 
ton,  Peakes'  Ev.  by  Norris,  App.  29;  also  reported  in  Peake's 
Add.  Oas.  219.  The  wife,  after  a  divorce  by  act  of  parliament, 
was  called  against  the  husband  to  prove  a  promise  made  by  him 
during  coverture,  and  she  was  rejected  by  Lord  Alvanley.  He 
said,  the  wife  was  a  competent  witness  to  prove  any  fact  arising 
after  the  divorce,  but  not  to  prove  a  contract  or  anything  else 
which  happened  during  coverture.  In  Doker,  Execvior,  v.  JSos- 
ler,  Ey.  &  M.  198,  the  husband  was  dead,  and  the  widow  was 
called  as  a  witness  against  his  executor.  She  was  rejected  by 
Best,  0.  J.,  who,  although  he  had  been  overruled  as  counsel 
in  Monroe  v.  Turisleton,  said  he  was  satisfied  with  the  pro- 
priety of  that  decision,  and  thought  the  happiness  of  the  mar- 
riage state  required  that  the  confidence  between  man  and  wife 
should  be  kept  forever  inviolable.  This  case  is  precisely  in 
point.  In  the  case  at  bar,  the  widow  was  called  against  the 
administrator  of  her  deceased  husband. 

I  am  aware  that  Abbott,  C.  J.,  admitted  the  widow  under 
similar  circumstances  in  Beveridge  v.  MirUer,  1  Car.  &  P.  864. 
But  the  case  of  Monroe  v.  Tunsleton  was  not  mentioned  on  that 
occasion;  and  I  think  it  much  more  probable  that  that  decision 
was  not  recollected  at  the  moment,  than  that  the  learned  chief 
justice  intended  to  overrule  it,  without  so  much  as  alluding  to 
the  fact  that  such  a  decision  had  ever  been  made.    The  case  was 
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pat  wholly  on  the  ground  that  the  widow  had  no  interest  on  the 
side  of  the  party  by  whom  she  was  called. 

Although  there  are  nothing  but  nisipriua  decisions  upon  this 
point,  I  think  it  sound  policy  to  exclude  the  wife  whenever  she 
is  called  either  against  the  husband  or  his  representative,  and 
asked  to  disclose  any  fact  which  came  to  her  knowledge  in  con* 
sequence  of  the  intimate  relation  which  once  existed  between 
herself  and  her  husband. 

Judgment  reversed. 

Tmi  BiOHT  07  THB  PxBflONAL  Refbesxntativx  to  attaok  sales  in  fraud  of 
oraditors  appears  to  have  been  settled  in  this  state  in  the  affirmative  by  this 
decision:  Henderson  v.  Brooks,  3  N.  Y.  S.  0.  448;  Whitney  v.  Kenyan,  7 
How.  Pr.  459;  HunUngUm  v.  OUrrwrt,  14  Barb.  248;  Loomit  v.  Ti,ffU  16  Id. 
645;  Bote  ▼.  Graham,  11  N.  T.  240.  Bat  as  this  right  is  allowed  to  the  ad- 
ministrator merely  as  the  representative  of  creditors,  it  most  appear,  before 
it  can  be  exercised,  that  there  is  a  deficiency  of  assets  to  pay  creditors:  Den- 
mimm  v.  Ely,  1  Barb.  625.  Upon  a  similar  principle,  the  receiver  of  an  in- 
solvent corporation  has  been  allowed  to  attack  the  validity  of  sales  in  fraud 
of  creditors:  Potter  v.  Clark,  12  How.  Pr.  118.  This  decision,  one  by  the 
oonrt  of  appeals,  seems  in  contradiction  to  the  decision  by  the  supreme  conrt 
In  Seymour  v.  Wilson,  16  Barb.  298,  which  holds,  that  a  receiver  but  succeeds 
to  the  property  under  the  actual  control  of  the  debtor,  and  that  any  attaok 
upon  a  transfer  that  has  been  made  by  the  latter  must  emanate  from  a  cred- 
itor.   AU  the  above  cases  cite  the  principal  case. 

Evidence  of  Husband  or  Wife,  When  Admissibls. — ^The  principal  case 
has  been  dted  in  the  cases  below  as  authority  to  the  following  points:  Neither 
husband  nor  wife  can  testify,  after  the  dissolution  of  the  marriage  relation, 
either  by  death  or  divorce,  to  the  conmiunications  made  to  one  by  the  other: 
Otierhaut  v.  Shoemaker,  3  Hill,  513;  Keator  v.  Dimmiek,  46  Barb.  163;  PUlow 
V.  Bushnell,  4  How.  Pr.  11;  People  v.  Carpenter,  9  Barb.  583.  But  after  the 
marriage  relation  has  been  terminated  by  a  divorce,  the  wife  may  testify  as 
against  her  former  husband,  to  any  facts  which  have  not  been  learned  from 
him;  thus,  the  divorced  wife  may  testifyf  on  the  trial  of  her  former  husband 
for  perjury,  that  she  never  had,  during  the  marriage,  sexual  intercourse  with 
any  person  other  than  him,  though  proof  of  this  fact  would  convict  the  latter: 
Chamberlain  v.  People,  23  N.  Y.  89,  citing  principal  case. 

TrriiB  or  an  Administratob  Relates  Back  to  the  death  of  the  kitestate. 
He  is,  therefore,  the  proper  party  to  institute  actions  for  the  conversion  of  or 
trespass  upon  the  personal  estate  of  the  deceased:  Rockwell  v.  Saamders,  19 
Barb.  480;  Peterson  v.  Chemical  Bank,  27  How.  Pr.  502,  and  the  next  of 
kin  can  not  obtain  an  account  from  parties  upon  whom  they  chaise  such  con- 
version; their  proper  course  would  be  to  procure  the  appointment  of  an  ad- 
ministrator and  have  a  suit  instituted  in  his  name:  Muir  v.  Trustees  qfLeaJbe 
S  Watts  Orphan  House,  3  Barb.  479,  citing  principal  case.  See  Priest  v. 
Watkins,  post^  584. 

Conveyance  in  Fbaud  or  Cbeditobs  is  void  as  to  the  latter,  but  good  as 
between  the  parties:  Boyd  v.  Barclay,  34  Am.  Dec.  765,  note. 

FSAtTDULBNT  DONEE  IS  LIABLE  AS  EZECUTOB  DE  SON  TOBT  tO  Creditors  of 

his  donor  for  personal  property  taken  possession  of  and  consumed  by  him 
since  the  latter's  death:  Tucker  v.  Williams,  31  Am.  Dec.  561.  See,  also, 
lieMorine  v.  Storey,  .34  IcL  375. 


684  Beach  t;.  Beach.  [New  York; 


Pribot  V.  Watedis. 

[a  Hill,  226.] 
AmnxoxBATOB^  Titlx  Bxlatis  to  Tims  of  the  Death  of  the  Intestate^ 
and  makes  valid  a  payment  made  to  such  adminutrator  after  laoh  deatb 
and  prior  to  the  iaming  of  letters  of  administration. 

Assumpsit  by  Benjamin  Priest  and  Lucina  Benson,  adminis- 
trator and  administratrix  of  Dodo  Benson,  on  a  note  made  to 
the  latter  in  his  lifetime;  and  which  had  been  paid  to  Iiucina 
Benson  after  the  death  of  the  intestate,  and  before  the  isHning 
of  letters  of  administration.  Upon  these  facts,  nonsciit  ma  at^ 
dered. 

J.  A.  Spencer,  for  the  plaintiffs. 

E.  JBdweU,  for  the  defendant. 

By  Comer.  That  independent  of  the  provisions  of  the  reyised 
statutes  as  to  executors  de  son  tort,  the  letters  of  administration 
would  have  related  back,  and  legalized  the  payment  in  question, 
can  admitof  little  doubt:  see  BMoon  y.  Or>erac1cer^  8  Johns.  126; 
1  Wms.  on  Ex.  240,  896,  897;  and  we  are  of  opinion  that  those 
provisions  were  not  intended  to  operate  any  alteration  of  the 
law  in  this  respect.  The  circuit  judge  properly  nonsuited  the 
plaintifCs,  and  a  new  trial  should  be  denied. 

New  trial  denied. 


AuTHOBirr  Desivbd  vndkb  Littkbs  ot  AnMnnsraATioN  or  letters  teiU* 
mentary,  relates  back  to  the  death  of  the  intestate,  or  of  the  testator,  as  tho- 
oase  may  be:  BeUingtr  v.  Ford,  21  Barb.  314;  SockweU  v.  Sanaiders,  19  Id. 
4S0.  Therefore  it  is  that  payments  that  have  been  made  to  an  executor  prior 
to  his  appointment,  will,  after  the  appointment,  be  considered  chai^geable  to- 
him,  in  his  representative  character:  Matter  q/"  Fa/aUmer,  7  Hill,  182;  8.  C, 
1  How.  Pr.  208;  and  for  the  same  reason  it  is  also  that  an  administratrix  om^ 
not  complain  of  a  disposition  of  the  property  of  the  intestate,  which  sho' 
authorised  prior  to  her  appointment:  Ingram  v.  Young,  3  N.  Y.  Sup.  Ct» 
492,  citing  principal  case.    See  Babeoek  ▼.  Booth,  caUe,  678. 


Beaoh  v.  Beaoh  et  Ux. 

£2  Hill,  260.] 
Ho  AOBSnUENT  BKFWKEK  HuSBAND  AXD  WiFB  CAN,  AT  LAW,  change 

legal  capacities  or  remove  her  legal  disabilities;  being  in  law  bat  one  per« 
son,  they  can  not  contract  with  each  other. 
KiLiABS  BT  Husband  of  a  Causx  of  AopnoN  arising  from  slander  of  his  wife» 
is  valid  at  law,  although  a  deed  of  separation  had  been  executed  betweeo 
husband,  wife,  and  a  trustee  for  her,  in  which  the  husband  covenanted 
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that  his  wife  might  proeecnte  smts  in  her  own  name,  or  in  the  names  of 
herself  and  hnshand,  for  any  injury  to  her  person  or  chanoter,  and  that  he 
woald  not  hinder  her  in  so  doing,  and  would  ratify  her  proceedings. 

Slander.  Action  in  name  of  Beach  and  wife,  counting  in 
words  spoken  of  her.  Plea,  that  husband  after  suit  brought  re- 
leased. Eeplication,  that  at  the  time  when  the  cause  of  action 
arose,  and  also  at  the  execution  of  the  release,  plaintiffs  were 
living  separate  under  a  deed  of  separation  between  them  and  one 
Spencer,  as  trustee  of  the  wife,  which,  among  other  matters,  con- 
tained a  covenant  that  the  wife  might  prosecute  suits  in  her 
name,  or  in  the  names  of  herself  and  husband,  to  recover  dam- 
ages which  she  should  sustain  to  her  person,  character,  goods, 
etc. ;  that  he  would  not  hinder  the  progress  of  such  suits,  and 
would  ratify  the  proceedings  therein.  Demurzer  to  the  replica- 
tion, in  which  plaintiflfi  joined. 

c/l  W.  WiUiams,  for  the  defendant. 

A,  M.  Spooner,  for  the  plaintiffs. 

By  Court,  Nelson,  C.  J.  The  general  mle,  that  for  injuries 
done  to  the  person  or  character  of  the  wife,  such  as  battery, 
slander,  etc.,  the  suit  must  be  brought  in  the  joint  names  of  hus- 
band and  wife,  has  been  conceded  by  the  form  of  action  in  this 
case,  and  is  not  very  consistent  with  the  ground  subsequently 
taken  in  the  replication,  that  the  deed  of  separation  has,  in  effect, 
placed  the  wife  on  a  footing  of  a  feme  sole,  and  discharged  her 
from  the  legal  disbilities  arising  out  of  her  coverture.  To  have 
consistently  carried  out  the  doctrine  assumed  in  answer  to  the 
release,  the  suit  should  have  been  brought  in  the  name  of  the 
wife  alone. 

But  I  apprehend,  since  the  case  of  MdrahaU  v.  BiUton,  8  T.  B. 
645,  which  was  twice  argued,  the  last  time  before  the  twelvd 
judges,  there  is  no  foundation  for  the  principle  upon  which  this 
action  is  sought  to  be  sustained.  It  was  there  broadly  asserted, 
and  has  since  been  maintained  without  any  exception  that  has 
come  under  my  notice,  that  no  authority  could  be  found  in  the 
books  to  show  that  a  man  and  his  wife  can,  by  an  agreement  be- 
tween themselves,  change  their  legal  capacities  and  characters. 

The  argument  in  &vor  of  giving  effect  to  a  deed  of  separation 
was  answered,  in  that  case,  by  reference  to  the  acknowledged 
principle,  that  the  contract  supposed  was  made  between  two 
persons  who  were  but  one  in  law,  and  unable  for  that  reason  to 
contract  with  each  other — and  that  the  foundation  therefore 
failed  upon  which  the  deed  was  sought  to  be  sustained.    And  it 
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was  said  in  that  case  bj  Lord  Eenyon,  that  if  it  were  otherwise, 
**  and  the  parties  were  competent  to  contract  at  all,  it  would  then 
become  material  to  consider  how  far  a  compact  could  be  Talid, 
which  had  for  its  object  the  contravention  of  the  general  policy 
of  the  law  in  settling  the  relations  of  domestic  life,  and  which 
the  public  is  interested  to  preserve;  and  which,  without  dissolv- 
ing the  bond  of  marriage,  would  place  the  parties  in  some  re* 
spects  in  the  condition  of  being  single,  and  leave  them  in  others 
Bubject  to  the  consequences  of  being  married;  and  which  would 
introduce  all  the  confusion,  and  inconvenience,  which  must  neces- 
sarily result  from  so  anomalous  and  mixed  a  character." 

Again  in  BoggeU  v.  Frier ^  11  East,  302,  which  was  an  action 
of  trespass  brought  bj  the  wife  for  breaking  and  entering  her 
house,  and  taking  and  carzying  away  her  goods,  the  action  was 
sought  to  be  maintained  on  the  ground  that  the  plaintiff's  bus* 
band  had  abandoned  her  and  left  the  kingdom,  without  leaving 
her  any  means  of  support;  and  had  not  been  heard  from  for  two 
years,  during  which  time  she  had  lived  separate  and  apart  from 
him,  and  had  carried  on  business  and  trade  as  a  feme  sole^  etc 
But  the  court  observed,  that  *'  all  the  cases  relied  on  to  sustain 
the  action,  were  antecedent  to  that  of  Marshall  v.  BiUton;  and 
so  far  as  they  were  opposed  to,  were  overruled  by  that  deosion, 
which  restored  what  was  the  old  established  rule  of  law,  by  which, 
with  certain  known  specific  exceptions,  no  married  woman  was 
<!apable  of  contracting,  or  acting  as  a  feme  sole,  or  of  suing  or 
being  sued  as  such."  The  exceptions  are,  where  the  husband 
has  been  banished  for  life,  or  abjured  the  realm;  to  which  haa 
been  added,  transportation  for  a  certain  number  of  years.  In 
ttiese  cases  he  is  regarded  as  civilly  dead. 

The  same  doctrine  will  be  found  in  Letms  v.  Lee,  3  Bam.  & 
Oress.  291,  where  it  was  held,  that  a  divorce  a  mensa  et  tharo  did 
not  so  far  destroy  the  relation  of  husband  and  wife  as  to  subject 
her  to  an  action  as  a  feme  sole.  In  delivering  the  opinion  of  the 
court  in  this  case.  Chief  Justice  Abbott  refers  to  MdrshaU  v.  BuUon, 
and  particularly  to  that  part  of  the  opinion  of  Lord  Eenyon,  in 
which  he  denies  that  there  is  any  authoriiy  in  the  books  to  show 
that  a  man  and  his  wife  can,  by  agreement  between  themselves, 
change  the  legal  capacities  and  characters  that  belong  to  that 
relation.  See  also  Hyde  v.  Price,  3  Ves.  443;  Marsh  v.  Hutching 
son,  2  Bos.  &  Pul.  226;  Kay  v.  Dwchesse  de  Fienne,  3  Camp.  123;  2 
Roper  on  Husb.  and  Wife,  122,  123;  Id.  270,  n.;  St.  Johny. 
St.  John,  11  Yes.  539;  Inn^  v.  Neuman,  4  Bam.  &  Aid.  419;  3 
Kent's  Com.  160,  3d  ed. 


Jan.  1842.]  Beach  v.  Beach.  587 

The  case  of  MirshaU  t.  EuUon,  holding  the  doctxine  that  a 
deed  of  separation  can  not,  at  law,  relieve  the  wife  from  her 
legal  disabilities  of  coverture,  and  that  of  Legard  t.  Johnson,  3 
Yes.  352,  in  chanceij,  establishing  that  a  separate  provision  be- 
tween husband  and  wife  alone  is  void  from  her  incapacity  to 
contract,  are  understood  as  having  gone  a  great  way  in  qualify- 
ing the  effect  of  deeds  of  separation  in  England.  Indeed,  the 
most  eminent  names  to  be  found  in  both  departments  of  the  law 
there,  have  lamented  their  introduction  into  the  jurisprudence 
of  the  country:  SL  John  v.  SL  John,  11  Ves.  539;  Worrdll  v. 
Jacoby  3  Meriv.  256.  Lord  Chief  Justice  Denman,  in  a  very  re- 
cent case,  c/bnes  v.  TTaito, 5 Bing.  (N.O.) 341, remarked:  ''Theas- 
sertion  that  deeds  of  separation  are  at  variance  with  the  -policy 
of  the  law,  has  been  often  made  by  the  highest  authorities,  and 
never  disputed  by  any.  Many  of  the  judges  who  have  given 
effect  to  them,  for  any  purpose,  have  expressly  declared  that 
they  adopted  them  to  that  extent  with  reluctance,  and  would 
have  paused  if  the  question  had  been  new." 

It  is  now  distinctly  settled  in  England,  that  a  court  of  chan- 
cery will  not  aid  in  the  execution  of  articles  of  separation,  nor 
will  it  interfere  to  enforce  performance  of  any  part  of  the  agree- 
ment, even  where  a  trustee  intervenes,  without  a  consideration 
to  the  husband,  such  as  indemnity  against  debts,  etc.;  and  a 
deed  in  contemplation  of  future  separation  is  utterly  void. 

It  is  also,  perhaps,  the  better  opinion  that  the  numierous  cov- 
enants and  stipulations  usually  contained  in  these  instruments 
for  the  purpose  of  enforcing  a  continuance  of  the  separation, 
and  providing  fully  for  the  same— such  as  go  to  prevent  a  suit 
for  restitution  of  conjugal  rights,  to  restrain  the  husband  from 
exercising  personal  control  over  the  wife,  to  resign  the  children 
of  the  marriage  to  her,  and  the  like — are  void,  and  will  not  be 
enforced  either  at  law  or  in  equity. 

Mr.  Jacobs,  in  his  recent  valuable  edition  of  Boper  on  Hus- 
band and  Wife,  vol.  1,  p.  157,  n.,  observes,  that  it  may  be 
considered  at  present,  as  settled,  that  these  deeds,  when  not 
contemplating  a  future  separation,  are  valid  so  far  as  relates  to 
the  trusts  and  covenants  by  which  the  husband  makes  a  provis- 
ion for  the  wife,  and  the  indemnity  given  to  the  husband  by  the 
trustees;  and  Lord  Chief  Justice  DenQian,  in  the  case  already 
referred  to,  speaks  in  even  more  qtialified  terms.  After  review- 
ing all  the  cases  on  the  subject,  he  observes:  ''  If  I  could  vent* 
ure  to  lay  down  the  principle,  which  alone  seems  to  be  safely 
deducible  from  all  these  cases,  it  is  this;  that  when  a  husband 


688  VooRHEES  u  Earl.  [New  York, 

has,  by  his  deed,  acknowledged  his  wife  to  have  a  just  cause  of 
sepaiation  from  him,  and  has  coTenanted  with  her  natoial  friends 
to  allow  her  a  maintenance  daring  separation,  on  being  relieved 
from  liability  to  her  debts,  he  shall  not  be  allowed  to  impeach 
the  vaUdiiy  of  that  covenant." 

Qiiarded  and  restricted  as  we  have  seen  these  instruments  are» 
in  a  court  of  equity,  I  do  not  believe  that  even  that  court  would 
interfere  to  enforce  an  observance  of  the  particular  covenant  re- 
lied on  here  for  invalidating  the  release  set  up  in  bar  of  the  ac- 
tion; but  sure  I  am,  that  in  a  court  of  law,  where  the  rights, 
duties,  disabilities,  and  obligations  arising  out  of  this  interest- 
ing domestic  relation,  exist  in  uncontrolled  vigor  notwithstand- 
ing the  voluntary  arrangement  of  the  parties  to  the  contrary,  no 
such  effect  can  be  given  to  it.  Here  it  is  condemned  as  waste 
paper,  by  the  soundest  principles  of  policy,  morality,  and  law. 

Judgment  for  the  defendant. 


Ingafagitt  of  Husband  and  Wife  to  oontract  the  one  with  the  other 
has  been  declared  by  the  following  cases,  which  cite  the  principal  case:  Beed 
v.  Gfanmm,  3  Daly,  416;  Van  Order  v.  Van  Order,  8  Hun,  316;  Cropaey  v.  Mc- 
Kxtmey,  30  Barb.  56.  This  latter  case,  it  is  true,  is  overmled  by  Oriffin  ▼. 
Baaika^  37  N.  Y.  622,  bnt  upon  another  point.  The  principal  case  is  cited  in 
Calkins  v.  Long,  22  Barb.  103,  as  one  illustrative  of  a  class  whose  tendency 
is  to  discourage  deeds  of  separation  by  treating  as  void  all  the  covenants  and 
stipulations  therein  contained,  the  sustaining  of  which  would  have  a  tendency 
to  encourage  the  duration  of  the  separation.  See  also  Peoj^  v.  Mereetn^ 
po&t. 


YOOBHEES  ET  AL.  V.   EaBL  &   KeLLOQG. 

[9  Hill,  388.] 

MxASTTBB  ov  Damaqes  IN  SiTiT  FOB  Bbeaoh  OF  Wab&antt  of  quaHty  of  goods 
sold,  is  generally  the  difference  between  the  value  of  the  goods  furnished, 
and  their  value  had  they  been  as  warranted. 

VxNDEB  CAN  NOT  RESCIND  AN  EXECUTED  CoNTBAOT  OF  Salb,  in  the  ab- 
sence of  fraud,  because  the  goods  are  not  as  warranted,  unless  he  has 
reserved  that  right.     His  sole  remedy  is  by  action  on  the  warranty. 

RiBOissiON  MUST  BB  IN  TOTO,  or  not  at  all,  even  when  several  articles  ars 
sold  at  a  distinct  price  for  each,  and  although  fraud  in  the  sale  is  showiL. 

Assumpsit,  on  a  warranty  that  two  hundred  and  twenty  har- 
rels  of  flour  sold  by  defendants  to  plaintiffs  were  saperfine  and 
of  good  quality.  The  sale  was  made  January  1,  1838.  Plaint- 
iffs retailed  part  of  the  flour,  and  had  the  balance  on  hand  Au* 
gust  18, 1838.  About  sixiy  barrels,  marked  ''  A.  Stamp,"  did 
not  correspond  with  the  warranty.    PlaintiflB,  on  May  25, 1838, 
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and  again  on  June  5, 1838,  offered  to  return  fifiy-five  out  of 
these  sixiy  barrels.  Defendants  offered  to  make  a  reasonable 
deduction  in  the  purchase  price,  but  refused  to  take  back  the 
fifty-five  barrels.  In  August,  1838,  these  were  sold  by  plaintiffs 
at  auction.  Some  of  the  flour  had  then  become  sour  and  musiy. 
The  suit  was  to  recover  for  the  sixiy  barrels.  The  court  held 
that  the  plaintiffs  could  recover  the  amount  paid  for  the  sixty 
barrels  with  interest,  first  deducting  the  amount  realized  from 
their  sale  thereof.  The  defendants,  on  their  part,  insisted  that 
the  measure  of  damages  was  the  difference,  at  the  time  of  the 
sale,  between  superfine  flour  of  good  quality  and  that  delivered 
to  plaintiffs.    Verdict  for  plaintiffs. 

J.  A.  Spencer,  for  the  defendants. 

M.  T.  BeynoldSy  for  the  plaintiffs. 

By  Court,  Oowen,  J.  Regarding  this  case  as  one  of  simple 
wazraniy,  without  fraud,  the  measure  of  damages  adopted  at 
the  trial  was  wrong.  It  should  have  been  the  difference  be- 
tween the  value  of  the  sixty  barrels,  at  the  time  of  the  sale  con- 
sidered as  good  superfine  fine  flour,  and  the  value  of  the  inferior 
article  sold.  The  purchaser  is  entitled  to  have  the  article  made 
equal  in  quality  to  what  the  warranty  assumed  it  to  be.  Such 
at  least  is  the  general  rule  in  all  actions  upon  a  waixanty  of 
qualiiy,  though  circumstances  may  exist  which  call  for  more: 
Clare  v.  Maynard,  7  Car.  &  P.  741;  S.  C,  6  Ad.  &  E.  519;  Ellis 
V.  Chinnocky  7  Car.  &  P.  169;  Chesterman  v.  Lamb,  2  Ad.  &  E. 
129;  MsKemie  v.  Hancock,  By.  &  M.  N.  P.  436;  West  v.  Ander- 
son,  9  Conn.  107,  111  [21  Am.  Dec.  737]. 

The  circuit  judge  probably  went  upon  the  ground  of  iesci» 
don.  Where,  however,  there  is  a  wananiy  on  a  sale  of  goods 
without  fraud,  and  no  stipulation  in  the  contract  that  the  goods 
may  be  returned,  the  vendee  has  no  right  to  annul  the  contract 
wiiliout  the  consent  of  the  vendor.  The  only  remedy  is  by  an 
action  on  the  warraniy.  Such,  after  some  fluctuation,  appears 
to  be  the  doctrine  of  Westminster  Hall:  Street  v.  Blay,  2  Bam. 
&  Ad.  456.  In  this  case  Lord  Tenterden  examined  the  question 
both  on  the  nature  of  the*  contract,  and  the  weight  of  authority; 
and  on  going  through  with  his  argument,  it  is  difficult,  and  I 
think  impossible  to  resist  the  conclusion  to  which  he  came.  Of 
course  he  distinguishes  between  a  sale,  and  an  executory  con- 
tract, in  which  latter  case  the  goods  may  generally  be  returned 
as  soon  as  they  are  found  not  to  satisfy  the  contract,  if  the  pur- 
chaser have  done  nothing  in  the  mean  time  beyond  what  is  nec« 
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eflsary  to  giye  fhem  a  fair  trial.  That  case  was  followed  by  the 
court  of  exchequer  in  Oompertz  t.  DerU^  2  Crompt.  &  M.  207;* 
and  substantially  by  the  king's  bench,  in  FaUeshall  v.  I^anter^  3 
Ad.  &  E.  103;  S.  0.,  4  Nev.  &  Mann.  649.  See  also  Freemany. 
Baker ^  6  Car.  &  P.  476.  The  question  was  also  veiy  ably  examined 
by  Washington,  J.,  in  Tkomton  t.  Wynn,  12  Wheat.  183, 189- 
193,  who  came  to  the  same  result,  in  which  he  was  sustained  by 
the  supreme  court  of  the  United  States.  This  decision  was  acted 
on  by  the  court  of  appeals  in  Kentucky,  in  LigJUbtim  t.  Cooper, 
1  Dajia,  273.  I  am  not  aware  of  any  case  in  this  court  which 
conflicts  with  those  I  have  referred  to.  Had  there  been  such  an 
one,  I  presume  it  would  have  been  cited  on  the  aigument;  but 
none  was  cited.  So  far  as  I  have  observed,  even  where  a  con* 
traiy  principle  has  been  acted  on,  it  seems  to  have  been  done 
rather  out  of  deference  to  local  custom  operating  an  exception 
to  the  common  law  of  England,  than  as  impugning  the  correct- 
ness of  the  general  rule.  In  Maryland,  it  is  said  to  be  the  re- 
ceiyed  doctrine  of  the  state  that  the  article  may  be  returned  and 
the  contract  rescinded,  in  case  either  of  simple  warranty  broken, 
or  fraud  in  the  sale.  The  right  of  rescission  in  the  case  of  mere 
breach  of  warranty,  is  at  the  same  time  admitted  not  to  exist 
elsewhere:  Franklin  y.  Long,  7  Gill.  &  J.  407,  419. 

On  a  former  argument  of  this  cause  before  the  chief  justice 
and  myself,  in  the  absence  of  Mr.  Justice  Bronson,  I  supposed, 
and  so  expressed  myself,  that  the  circuit  judge  had  a  right  to 
assume,  on  the  whole  evidence,  that  a  fraud  had  been  estab- 
lished; and  that  nothing  had  transpired  on  the  part  of  the 
plaintiflffl,  by  way  of  delay  or  otherwise,  which  impaired  their 
right  to  disavow  the  contract.  The  chief  justice  differed  with 
me  in  these  two  respects,  which  led  to  a  re-argument  before  a 
full  bench.  He  held,  first,  that  the  question  of  fraud,  not  ex- 
plicitly appearing  to  have  been  raised  at  the  trial,  the  cause 
should  go  down  upon  that  point;  and  secondly,  he  doubted 
whether,  even  if  the  point  had  been  made,  and  fraud  found  by 
the  jury,  the  plaintiffs  could  legally  rescind  the  sale  in  part, 
and  he  mentioned  the  following  books  to  the  latter  point:  5 
East,  449;*  2  Tou.  &  Jer.  284;»  Long  on  Sales,  369.  I  have 
since  examined  them;  and  they  certainly  prove  the  general  rule 
very  clearly,  that  where  one  party  is  desirous  of  rescinding  a 
contract  by  reason  of  the  other's  default,  he  must  do  so  in  tola; 
and  can  not  hold  on  to  any  part.    He  must  put  the  other  in 

1.  GmHpmrU  t.  Dmlon,  1  Crompt.  &  H.  207.  2.  iiiM<T.  SiOe, 

8.  Beed  t.  Blam^ford, 


Jan.  1842.]  Yoobhees  u  Eabl.  691' 

$UUu  quo,  by  an  entire  snzrender  of  possession,  and  of  ereiy* 
thing  he  has  obtained  under  the  contract,  or  he  can  not  recoTer 
the  consideration  in  an  action  for  money  had  and  received.  Bat 
neither  of  the  books  cited  relates  to  a  fraudulent,  and  thereforei 
a  voidable  sale.  Thoy  take  the  common  case  of  a  fair  sale,  or 
an  ezecutoiy  contract  to  sell  either  an  entire  thing,  and  a  con- 
tinuance in  possession  by  the  vendee,  or  several  things -at  an 
entire  price,  the  vendee  retaining  possession  of  part.  Even  in 
the  case  of  a  fair  sale,  the  rule  is  not  universal.  If  it  be  oi 
several  articles  at  distinct  prices  for  each,  though  entire  in  other 
respects,  the  action  lies  for  the  consideration  paid  for  one  article, 
the  vendee  retaining  possession  of  the  others.  Such  in  principle 
yraa  the  case  of  Johnson  v.  Johnson,  3  Bos.  &  Pul.  162.  And  on 
the  authority  of  that,  Morton,  J.,  said,  in  Miner  v.  Bradley,  22 
Pick.  460,  that  if  a  man  bid  off  at  auction  and  pay  for  a  cow 
and  a  quantity  of  hay,  specifying  distinct  prices  for  each,  and 
receive  the  cow,  but  the  hay  is  used  by  the  vendor,  the  vendee 
may  rescind,  and  Tecover,  in  an  action  for  money  had  and  re- 
ceived, the  price  paid  for  the  hay,  still  retaining  the  cow.  But 
he  and  the  court  held  otherwise  in  respect  to  an  entire  price  bid' 
and  paid  for  both.  In  the  case  at  bar,  there  was  no  difficulty 
in  that  particular;  for  t!!ie  flour  was  sold  at  so  much  for  each 
barrel;  and  when  the  fact  of  fraud  is  superadded,  it  makes  a 
stronger  case  for  these  plaintiffs  than  the  one  supposed  by  Mor- 
ton, J. 

With  deference,  therefore,  I  still  think  that,  in  this  view  of 
the  case,  the  plaintiffs  were  entitled  to  recover  the  consideration 
money  paid  for  the  several  barrels  which  proved  defective,  with 
the  interest,  as  allowed  at  the  trial.  I  concede  that  if  tlie 
plaintiffs  shall  appear,  on  a  future  trial,  to  have  dealt  in  the^ 
flour  with  their  eyes  entirely  open  to  the  fraud,  the  case  may  be 
varied:  Campbell  v.  Fleming,  1  Ad.  &  El.  40. 

On  the  other  point,  upon  further  examination,  I  agree  with. 
the  chief  justice  that  the  question  of  fraud  should,  at  least,  have 
been  mentioned  at  the  circuit;  and  if  left  in  any  sort  of  doubt, 
as  perhaps  it  was,  on  the  evidence,  should  have  been  submitted 
to  the  jury.  Fraud  was  essential  to  warrant  the  plaintiff  in  re- 
sorting to  the  count  for  money  had  and  received;  and  non  con^ 
8kU  but  the  measure  of  damages  may  have  been  adopted  by  the 
judge  in  respect  to  a  breach  of  warranty  only.  In  such  a  case, 
the  title  actually  vesting  in  the  vendee,  and  the  property  being 
delivered,  I  am  not  prepared  to  say,  especially  after  the  delay 
which  here  intervened,  that  the  warrantor  is  at  all  events  not 
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entitled  to  a  greater  deduction  from  the  poichaae  money  paid, 
than  the  price  of  the  deteriorated  article  at  auction. 

Nelson,  C.  J.,  was  of  the  same  opinion  expressed  by  him  on 
the  former  argument,  viz.,  that  though  fraud  in  the  sale  should 
be  shown,  the  plaintiffs  could  not  rescind  in  part,  and  not  hav- 
ing attempted  to  rescind  in  ioto^  were  confined  to  their  remedy 
upon  the  warranty;  and  of  the  like  opinion  was  also  Mr.  Justice 
Bronson.  In  other  respects,  they  concurred  in  the  views  ex- 
pressed by  Mr.  Justice  Cowen. 

New  trial  granted. 

Tub  Mxabubb  or  Daicaobs  upon  »  lale  of  goods  whoie  tfaae  has  been  a 
bleach  of  warranty  is  the  differenoe  in  valne,  at  the  time  of  the  sale,  between 
the  inferior  article  sold  and  the  article  which  it  was  repreeented  to  be:  Carjf 
v.  (Trttfitan,  4  Hill,  629;  Joy  y.  ffopkinSf  6  Denio,  84;  ffarffoUB  y.  AbUm,  3  Id. 
409;  5  Hill,  473;  WdU  y.  Selwood,  61  Barb.  245;  FcUea  y.  McKean,  2  Hilt. 
56;  Hoer.  8anbom,d61X.  Y.98;  8. C, 35 How.  Pr.  203;  Poudngerv.  Thor* 
hwm,  34  Id.  641;  NieUey  r.ThmM^  22  Barb.  655»  citing  the  prindpal  case. 

Bbsaoh  of  Wabbantt  giyes  no  right  to  reaoixid,  nnlesa  each  a  ri^t  baa 
been  expressly  reseryed  or  nnleas  there  has  been  frand  in  the  contract:  OWLbb- 
pie  y.  Torrance,  25  K.  Y.  310;  Seed  y.  RandaU,  29  Id.  373;  Day  y.  Pool^  52 
Id.  419;  jRayce  y.  Burt,  42  Barb.  661;  MuUer  y.  Sno,  14  N.  T.  601;  Kienum 
y.  Soeheleau,  6  Boew.  153,  citing  principal  case.  To  the  same  point:  JEcus  y. 
John,  36  Am.  Dec.  148;  bnt  see  eontrti,  BuUer  y.  Blaie,  8  Id.  550. 

The  RKWTHSioy  or  a,  Contbact  ronst  be  in  toto;  not  eyen  a  de&andsd 
person  will  be  allowed  to  ratify  a  contract  in  so  far  as  it  may  beadyantageoos 
to  himself,  and  to  disayow  it  as  to  other  partionlars:  TaUman  y.  Turck,  26 
Barb.  170;  Steffens  y.  Hyde,  32  Id.  182;  Krnney  y.  Kieman,  2  Lans.  495; 
WaU  y.  WaU,  4  Id.  208;  Wheaion  y.  Baker,  14  Barb.  597;  Bariholomew  y. 
Fhvnemort,  17  Id.  429.  As  a  branch  of  this  same  mle  the  requirement  is  af- 
fixed to  a  right  of  resciBsion  that  there  should  be  a  retom  of  all  benefits 
that  may  haye  been  -obtained  under  the  contract.  Thus  a  defrauded  yendee 
to  whom  there  has  been  a  delivery  of  possession  of  the  premises  sold,  must 
surrender  such  possession  before  he  seeks  to  rescind:  OoeUh  y.  WkUe,  35  Barfaw 
78.  See  also  Lewie  y.  McMillen,  31  Id.  399;  MaUeawan  Co.  y.  BenOey,  13 
Id.  645;  White  v.  Seaver,  25  Id.  241;  Cobb  y.  Hatfield,  46  N.  Y.  537.  Cerw 
tain  exceptions  have,  however,  been  suggested  to  the  rule.  One  is  presented 
by  the  case  of  Pearse  v.  Pettis,  47  Barb.  285,  where  possession  having  been  ob- 
tained by  purchasers  by  means  of  fraudulent  representations  as  to  their  credit 
and  solvency,  it  was  held  that  the  vendors  might  disaffirm  the  sale  and  re- 
claim the  property  while  in  the  hands  of  a  subsequent  purchaser,  with  notice 
of  the  fraud,  without  offering  to  return  any  of  the  payments  that  had  been 
made  to  them,  it  appearing  that  the  purchasers  had  realized  more  from  the  pos» 
session  of  the  property  than  they  had  paid.  So  a  tender  to  a  defendant  of 
the  payments  that  he  may  have  made,  is  not  essential  if  he  can  not  be  found 
at  his  place  of  residence.  It  will  be  sufficient  if  at  the  trial  such  tender  is 
made:  Ladd  v.  Moore,  3  Sandf.  593,  citing  the  principal  case.  That  it  is  a 
requisite  to  the  exerdse  of  a  right  of  rescission  that  theother  party  be  placed 
in  the  situation  in  which  he  stood  before  the  contract  was  eatsrod  lnto» 
ChoHee  y.  Oommieeionere,  35  Am.  Dec  181. 


»» 
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Ex  PABTE  BbAUDLAOHT. 

[a  Hill,  367.] 

Omcx  ov  Writ  ov  Pbohibition  is  to  prevent  courts  from^soeediiig  thdr 

Jariadiotion  in  the  exerdse  of  their  judicial  functions. 
Act  or  Issnnro  as  Execution  is  not  Judicial,  but  ministerisL     Henc* 

a  writ  of  prohibition  will  not  be  issued  to  prevent  it. 
Bebob  in  thb  Exxbciss  op  Ezibtino  JiTBiSDiOTiON  isnogroundlorawiit 

of  prohibition*. 
Wbit  op  Pbohibition  ynu,  not  Issub  where  there  is  soma  other  ade* 

quato  remedy. 

Motion  for  a  writ  of  prohibition  to  prevent  one  at  the  jnsiioes 
of  the  marine  court  from  issuing  an  execution. 

P.  c/l  Joachimssen,  for  the  relator. 

A,  Watson,  coriira. 

By  Court,  Cowsn,  J.  By  the  statutes  cited,  the  power  to  order 
execution,  on  security  being  given  in  a  prescribed  form,  belongs 
either  to  the  marine  court  or  the  superior  court.  This  is  not 
denied;  though  it  is  made  a  question  to  which.  If  the  former, 
and  the  bond  be  in  proper  form,  of  course  no  objection  can  be 
raised  in  any  way.  If  all  jurisdiction  were  taken  away  from  the 
marine  court  by  the  certiorari^  and  the  x>ower  to  issue  execution 
confided  by  the  statutes  to  the  superior  court  only,  then  the  act 
of  the  marine  court  would  be  irregular  and  void;  and  if  it  were 
judicial,  prohibition  would  lie.  But  it  is  not  judicial:  and  we 
might  as  well  be  called  on  to  prohibit  a  sheriff  from  executing  a 
writ  of  replevin,  because  he  had  not  taken  a  bond.  The  office 
of  a  prohibition  is  to  prevent  cotuis  from  going  beyond  their 
jurisdiction  in  the  exercise  of  judicial,  not  ministerial  power. 
Otherwise  we  might  be  called  on  to  send  the  writ  whenever  a 
justice  of  the  peace  was  about  to  issue  civil  or  even  criminal 
process  iiregularly.  Nor,  foir  the  reason  already  mentioned,  is 
it  the  office  of  a  prohibition  to  correct  the  informality  of  the 
bond.  The  following  authorities  will  be  found  to  sustain  the 
distinction  upon  which  I  proceed:  The  People  v.  Supervisors  of 
Queens,  1  Hill,  201;  2  Chit.  Gen.  Pr.  355, 356,  Am.  ed.  of  1835; 
The  State  v.  Hopkins,  Dudley's  Law  (S.  C),  101, 107, 108.  In  the 
last  cited  case,  pages  107, 108,  Johnson,  Chancellor,  lays  down 
the  rule  thus:  ''  When  the  facts  are  ascertained  and  the  subor- 
dinate tribunals  exercising  judicial  power  err  on  the  question  of 
jurisdiction,  that  is  ground  for  a  prohibition."  I  have  seen  no 
case  which  goes  further;  and  I  venture  to  say  that  no  well-con-. 
sidered  case  does. 

Am.  Dsg.  Vol.  XZXVULI— W 
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There  is  no  color  for  saying  that  the  act  of  issuing  an  execa- 
tion  is  judicial.  The  refunding  bond  is  to  be  in  a  certain  form; 
and  if  the  security  be  satisfactoiy,  the  court  have  no  more  dis- 
cretion in  granting  or  denying  the  execution  than  would  a  cleric 
or  attorney  in  a  court  of  record,  after  the  expiration  of  the  thirty 
days  from  the  rendition  of  judgment. 

There  is  less  reason  in  this  case,  for  resorting  to  a  prohibition, 
because  the  parfy  olaiming  to  be  aggrieved  has  -other  remedies 
entirely  effectual.  If  the  execution  sought  for  shall  turn  out  to 
be  void,  the  justice  and  parties  may,  should  a  levy  take  place, 
be  proceeded  against  as  trespassers;  if  issued  in  defiance  of  the 
ceriiorari,  the  proceeding  will  be  punishable  as  a  contempt. 
The  writ  of  prohibition,  like  mandamtia,  qwo  warranto,  or  cer^ 
liorari,  ought  not  to  issue  where  there  are  other  remedies  per- 
fectly adequate.  We  have  a  discretion  to  giant  or  deny  the 
writ:  Oantt,  J.,  in  State  t.  HudnaU,  2  Nott  &  M.  419,  423; 
and  it  would,  I  apprehend,  in  general^  be  a  very  good  reason  for 
denying  it,  that  the  party  has  a  complete  remedy  in  some  other 
and  more  ordinary  form. 

Motion  denied,  with  costs. 


Thb  Object  ov  thb  Writ  of  pRomBinoir  is  to  preyent  the  exercise  by 
ft  tribansl  possessing  judicial  powers  of  jurisdiction  over  matters  not  within 
Its  cognizance,  or  exceeding  its  jurisdiction  in  matters  over  which  it  has  cog- 
nizance. It  will  not  lie  to  restrain  a  ministerial  act:  Thcmpaon  v.  Tracy,  60 
N.  Y.  37.  The  writ  will  not  issue  to  correct  irregularities  or  errors  in  ad- 
ministering justice  by  inferior  courts:  People  v.  Marine  Court,  23  How.  447; 
86  Barb.  348;  14  Abb.  Pr.  274.  The  writ  is  not  restricted  in  its  operation  to 
courts  eo  nomine.  Thus  where  a  mayor  may  remove  officials  after  "oppor- 
tunity to  be  heard**  has  been  given,  in  determining  the  occasionfor  a  removal 
upon  such  hearing,  he  acts  judicially,  and  any  attempt  upon  his  part  to  ex- 
tend his  jurisdiction  over  officials  not  included  in  the  act  which  gives  him 
such  power,  may  be  restrained  by  this  writ:  People  v.  Cooper,  57  How.  417. 
The  writ  of  prohibition  shall  not  be  resorted  to  if  the  party  applying  has  any 
other  adequate  remedy:  People  v.  CltUe,  42  Id.  158;  People  v.  Mfuaell,  29  Id. 
177;  19  Abb.  Pr.  137;  PeopU  v.  Marine  Court,  23  How.  447;  36  Barb.  348; 
14  Abb.  Pr,  274,  citing  the  principal  case.    See  Ex  parte  WUliame,  ante,  46b 


YOUNQ  V.  RUMMELL. 

(2  BkLL,  478.] 

Plxa  or  KoN  Assumpsit  Admits  Neablt  Eysbt  Dbfxnbb  which  showi 
that  plaintiff  had  no  cause  of  action  when  he  brought  his  suit. 

Tbitdkr  or  Set-ott  can  not  be  Pboved  ukdeb  Plea  of  Hon  Ajuuxf* 
BIT,  because  they  admit  a  good  cause  of  action  in  the  plaintiff. 
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DncHABOs  IN  BANXBurrcnr  Ain>  Statutb  or  LDOTATioirs  are  def ensea  not 
available  under  plea  of  non  asaiumpsU, 

FoBMXB  Judgment  job  ths  SAiis  CUuas  ov  AonoN  may  be  giren  in  evi- 
dence nnder  the  general  iaane. 

FOBMSR    JUDQMENTy   WHSN    AdBOSSIBLB  UNDXS  TRH  GxNEBAL  IsSUX,  is  a* 

ooncloaive  aa  if  apecially  pleaded. 
F6BMXS  Rnx)vxKT  mat  bb  Givxn  in  Byidsnob,  without  being  apecially 
pleaded:  1.  When  the  party  who  aeeka  the  benefit  of  it,  had  no  oppor* 
tonity  to  apecially  plead  it;  2.  By  defendant  in  thoae  caaea  in  whksh 
other  matters  in  diacharge  of  the  action  can  be  proved  under  the  geneial 
iaane. 

Assumpsit.  The  general  issue  'was  pleaded.  The  court  re- 
jeoted  evidence  offered  by  defendant  to  show  that  the  cause  of 
action  had  been  recovered  upon  by  plaintiff  in  another  suit. 
Defendant  excepted. 

N.  Bennett  y  jun.,  for  the  plaintiff  in  error. 

J.  O.  Hasten^  for  the  defendant  in  error. 

By  Court,  Bbonson,  J.  Although  in  point  of  form,  the  plea 
of  non  assumpsit  puts  nothing  in  issue  but  the  making  of  the 
promise,  it  has  been  long  settled  that  nearly  every  defense  is  ad- 
missible under  that  plea  which  shows  that  there  was  not  a  sub- 
sisting cause  of  action  at  the  time  the  suit  was  brought.  Tender 
and  set-off,  which  must  be  pleaded  specially,  are  not  exceptions 
to  the  rule,  because  those  defenses  admit  a  good  cause  of  action. 
There  are  some  defenses  arising  by  operation  of  law,  as  a  bank- 
rupt or  insolvent's  discharge,  and  the  statute  of  limitations,  which 
are  exceptions  to  the  general  rule.  But  there  are  other  defenses 
of  the  same  character  which  need  not  be  specially  pleaded:  Clark 
V.  Yale^  12  Wend.  470.  When  the  bar  arose  by  the  act  or  assent 
of  the  plaintiff,  there  is,  I  think,  no  case  where  the  matter  may 
not  be  given  in  evidence  under  the  plea  of  non  assumpsit.  I  am 
aware  that  there  is  one  decision  and  some  dicta  in  our  books  to 
the  contrary;  but  they  stand  opposed  to  the  whole  current  of 
authority.  In  Fowler  v.  Hait,  10  Johns.  Ill,  the  action  was 
upon  contract,  and  evidence  of  a  former  trial  and  judgment  be- 
tween the  same  parties  was  held  inadmissible  under  the  general 
issue.  The  same  thing  was  said  in  Dexter  v.  Haxen,  10  Id.  246, 
and  Brown  v.  WUde^  12  Id.  455;  but  in  neither  of  these  cases 
veas  the  point  necessarily  involved  in  the  decision.  No  authox- 
iiy  was  cited,  and  the  only  reason  assigned  for  the  decision  in 
Fowler  v.  Haity  was,  that ''  it  would  produce  surprise  on  the  part 
of  the  plaintiff,  and  injustice,  if  the  defendant  were  allowed  to 
set  up,  at  the  trial,  special  matter  in  bar  of  which  no  notice  had 
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been  preyiotialy  given  to  the  plaintifF/'  That  reason  applies  in 
all  its  force  to  every  case  where  the  defense  admits  a  valid  prom- 
ise, and  sets  up  some  new  matter  in  discharge  of  the  action, 
such  as  payment,  release,  foreign  attachment,  accord  and  satis- 
faction, arbitrament,  and  the  like;  and  I  need  not  cite  cases  to 
prove  that  these  defenses  are  admissible  under  the  plea  of  non 
assumpsit.  The  point  has  been  decided,  and  the  objection  upon 
which  the  decision  tum<)d  in  Fowler  v.  Hdit,  has  been  disre- 
garded a  hundred  times.  That  case  was  virtually  overruled  in 
WiU  V.  Ogden,  13  Johns.  56,  and  SiU  v.  Bood,  15  Id.  230,  where 
the  decision  went  upon  the  general  doctrine,  that ''  matters  in 
discharge  of  the  action,  which  show  that  at  the  time  of  the  com- 
mencement of  the  suit  the  plaintiff  had  no  subsisting  cause  of 
action,  may  be  taken  advantage  of  under  the  general  issue.'' 
The  court  cited  Chitty,  at  the  very  page  where,  among  other 
things,  he  says,  a  former  recovery  for  the  same  cause  may  be 
given  in  evidence  under  non.  assumpsit^  without  suggesting  any 
doubt  that  such  was  the  correct  rule. 

A  former  recovery  for  the  same  cause,  or  a  trial  and  judgment 
in  relation  to  the  same  matter,  whichever  pariy  may  have  pre- 
vailed, is  a  good  bar  to  another  action;  and  there  is  no  principle 
upon  which  this  case  can  be  distinguished  from  those  where 
other  matters  in  dischare  of  the  action  have  been  admitted  under 
the  plea  of  non  assumpsit.  Evidence  of  a  former  recovery  has 
repeatedly  been  held  admissible  under  the  general  issue;  and 
notwithstanding  the  case  of  Vooght  v.  Winch,  2  Bam.  &  Aid. 
662,  wben  the  evidence  is  properly  received  under  that  issue,  it 
is  just  as  conclusive  as  though  the  matter  had  been  specially 
pleaded  by  way  of  estoppel:  Burrows  v.  Jemino,  2  Stra.  783; 
Bird  V.  Bandall,  3  Burr.  1353,  per  Mansfield,  0.  J.;  Stafford  v. 
Clark,  2  Bing.  377;  SmUh  v.  WiUon,  1  Chitt.  PI.  613,  note  c, 
ed.  of  1837;  Young  v.  Black,  7  Cranch,  565;  Gardner  v.  Buch^ 
bee,  3  Cow.  120  [15  Am.  Dec.  256];  Burt  v.  Stemburgh,  4  Cow. 
559  [15  Am.  Dec.  402];  Wood  v.  Jackson,  8  "Wend.  35,  per  Chan- 
cellor Walworth  [22  Am.  Dec.  603];  and  see  Kitchen  v.  Camp* 
bell,  3  Wils.  304.  In  Coles  v.  Carter,  6  Cow.  691,  it  was  held, 
that  a  former  recovery  could  not  be  given  in  evidence  under  the 
general  issue;  but  the  action  was  trespass,  where  all  matters  of 
defense  which  admit  the  original  wrong  must  be  specially 
pleaded. 

Although  it  is  not  now  necessazy  to  go  more  at  large  into  the 
question,  the  following  positions  can,  I  think,  be  maintained 
both  upon  principle  and  authority:   1.  A  former  recovery  in 
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which  the  same  matter  was  tried  upon  the  merits,  between  the 
same  parties,  may  be  given  in  evidenoe,  without  being  specially 
pleaded,  wherever  the  party,  whether  plaintiff  or  defendant,  had 
no  opportunity  to  plead  the  recovery  specially.  For  example,  the 
defendant  may  give  the  judgment  in  evidence  under  not  guilty 
in  ejectment  and  trover — no  other  plea  being  allowed  in  those 
actions;  and  the  plaintiff  may  give  the  judgment  in  evidence  in 
answer  to  any  matter  of  defense  which  was  not  specially  pleaded, 
for  he  had  no  opportunity  to  reply  the  estoppel;  2.  The  defend* 
ant  may  give  the  judgment  in  evidence  under  the  general  issue 
in  those  cases  where  other  matters  in  discharge  of  the  action  can 
be  proved  imder  that  issue;  as,  in  ejectment,  assumpsit,  and 
actions  on  the  case,  or  where  he  is  sued  for  an  act  done  as  a 
public  officer,  and  is  not,  therefore,  required  to  plead  specially; 
3.  The  judgment  is  only  evidence  by  way  of  bar  when  the  same 
matter  was  directly  in  question  in  the  former  suit.  The  record 
must  show  that  the  same  matter  might  have  come  in  question 
on  the  former  trial,  and  then  the  fact  that  it  did  come  in  ques- 
tion, may  be  shown  by  proof  aliunde.  For  example,  when  the 
suit  is  upon  a  promissoiy  note,  and  the  defendant  shows  a  record 
where  the  declaration  contained  the  money  counts,  he  may  then 
call  witnesses  to  prove  that  the  note  was  given  in  evidence,  and 
its  validity  tried  in  that  action;  4.  A  former  recovery  for  the 
same  cause  when  properly  received  in  evidence  under  general 
pleadings,  is  just  as  conclusive  upon  the  court,  the  jury,  and  the 
parties,  as  it  is  in  those  cases  where  the  matter  has  been  spe- 
cially pleaded.  In  other  words,  the  force  of  the  evidence  does 
not  depend  on  the  form  of  the  issue  under  which  it  is  received. 
The  court  below  erred  in  rejecting  the  evidence  which  was  offered, 
and  there  must  be  a  venire  de  novo. 
Judgment  reversed. 

Whxbxveb  PiiSADiKOS  ABB  SO  Genbral  that  aeyeral  mattera  might  have 
been  litigated  in  the  action,  parol  evidence  is  admissible  in  a  subsequent 
aotion  to  show  that  any  one  or  all  of  these  matters  were  passed  upon.  Thus 
where  an  action  of  trover  was  brought,  and  the  bill  of  sale  under  which  de- 
fendant claimed  was  assailed  upon  the  trial  for  fraud,  and  was  held  void  for 
that  cause,  it  was  held  competent,  in  a  subsequent  action  of  replevin  for  the 
other  articles  included  in  the  bill  of  sale,  to  show,  by  the  testimony  of  the 
presiding  justioe  on  the  trial  of  the  first  action,  that  in  it  the  question  of 
fraad  was  litigated  and  determined  adversely  to  defendant:  Doiy  v.  Browne 
4  N.  Y.  75.  See,  also,  in  support  of  the  general  proposition:  Pierce  v.  TiUtU, 
58  Id.  651;  SmUh  v.  Smith,  79  Id.  635;  Harris  v.  Harris,  36  Barb.  95;  John- 
9on  V.  AJbcaiy  is  S.  R.  R,  Co.,  5  Lans.  226;  Davis  v.  TalcoU,  14  Barb.  62a 
Indeed,  it  probably  would  be  incumbent  upon  the  party  relying  upon  a  judg* 
ment  which  might  have  dispoBed  of  certain  matters,  to  show  that  it  actuall;^ 
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did;  he  oan  not»  by  introdadng  the  judgment,  throw  upon  the  other  party 
the  burden  of  proving  that  these  matters  were  not  passed  upon:  Dunehel  ▼• 
Wiles,  11  N.  T.  426.  Parol  eyidenoe  will  not,  however,  be  admitted  to  prove 
that  matters  were  disposed  of  in  an  action  which  could  not  properly  have  been 
touched  owing  to  the  pleadings,  for  this  would  be  to  contradict  the  record: 
Boyce  V.  Buri,  42  Barb.  352;  CampbeU  v.  BiM$,  3  N.  Y.  175;  Campbell  v.  Con- 
tcUuSt  25  Id.  610,  aU  citing  the  principal  case.  To  the  same  point  see  OcurroU 
V.  Jokruon,  34  Am.  Dec.  272,  and  note  276. 

FoRMEB  Rboovebt  may  be  given  in  evidence  without  being  specially 
pleaded,  wherever  the  party  relying  upon  it  has  had  no  opportunity  to  plead 
it  specially:  CaUeina  t.  AUirton,  3  Barb.  173.  So  it  might  be  introduced  in 
evidence  under  the  general  issue  in  such  actions  as  trover  and  ejectment, 
where  special  pleas  are  not  allowed;  Hendricks  t.  Decker,  35  Id.  302;  Miller 
V.  Manice,  6  Hill,  131.  It  ia  also  admissible  in  evidence  under  the  general 
issue  in  assumpsit:  McKnigJU  v.  Dunlap,  4  Barb.  41.  Whenever  admissible 
thus  under  the  general  issue,  the  estoppel  is  equally  conclusive  as  if  the  re- 
covery had  been  pleaded  specially:  Oalhns  v.  AUerion,  supra;  White  v. 
OocUsworth,  6  N.  T.  142;  DuncUce  v.  WHes,  6  Barb.  629,  citing  the  principal 
On  this  point  see  note  to  Eastman  v.  Choper,  26  Am.  Deo.  610. 


Wood  v.  Coltin. 

[2  Hill.  666.1 

Sau  uia>ER  Satxsfikd  JuDOMXirr  is  void,  nor  can  it  be  made  effectoal  by 
the  purchaser's  assigning  his  certificate  to  a  bona  file  poxohaser  for  value 
and  without  notice. 

Ejectment,  both  parties  claiming  under  Oscar  B.  Brackett, 
plaintiff  under  execution  on  a  judgment  in  favor  of  0.  H.  Brack- 
ett,  and  defendant  under  a  prior  judgment  in  favor  of  Henij 
H.  Hulburt.  The  judgment  in  favor  of  Hulburt  was  paid  in 
full  some  two  years  prior  to  the  sale  thereunder,  and  this  fact 
was  known  to  G.  Lawrence,  who  afterwards  purchased  at  the 
sale  and  assigned  his  certificate  of  purchase  to  Colvin,  who  was 
a  purchaser  for  value  and  without  notice.  The  other  facts  ap- 
pear in  the  opinion.  The  court  instructed  the  juxj  in  favor  ol 
the  defendants.    Plaintiff  moved  for  a  new  triaL 

A.  Taber,  for  the  plaintiff. 

B.  D,  NopDon,  for  the  defendant. 

By  Court,  Bbokson,  J.  When  a  judgment  is  satisfied,  there 
is  no  longer  any  power  to  sell,  and  it  is  difficult  to  see  how  a 
title  can  be  acquired  even  by  a  bona  fide  purchaser  without  no- 
tice of  the  payment:  Sherman  v.  Boyce,  15  Johns.  443;  Jackwn  v. 
Cadwell,  1  Cow.  622;  Woodcock  v.  BenneU,  Id.  711  [13  Am.  Deo, 
668];  Carter  v.  Simpson,  7  Johns.  535;  Jackeon  v.  Andemcm^  4 
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Wend.  474;  Lewu  v.  FcHmer^  6  Id.  867;  Stoan  t.  Baddlemire^  8 
Id.  676;  HammaU  t.  TFyman,  9  Mass.  188;  King  t.  Ooodurin,  16 
Id.  68.  The  general  rule  is,  that  a  purchaser  nnder  a  power 
buys  at  his  peril,  and  however  innocent  he  may  be,  we  have  not 
been  referred  to  any  case  which  holds  that  he  can  acquire  a  title 
without  showinf?  a  valid  subsisting  x>ower.  Jackson  v.  Jifarse,  18 
Johns.  441  [9  Am.  Dec.  226],  seems  to  go  the  whole  length  of 
settling  the  doctrine  the  other  way.  The  plaintiff  in  that  case 
was  a  bona  fide  purchaser  under  a  tax  sale  by  the  comptroller. 
But  on  proof  that  the  taxes  had  been  paid  before  the  sale,  it  was 
held  that  the  plaintiff  acquired  no  title.  I  am  unable  to  distin* 
guish  that  case,  in  principle,  from  one  where  there  has  been  a 
sale  under  a  satisfied  judgment. 

If  a  purchaser  can  acquire  a  tiUe  under  a  satisfied  judgment, 
it  must  be  on  the  ground  that  there  has  been  some  fault  on  the 
part  of  the  judgment  debtor.  If  he  stands  by  without  taking 
any  measures  to  arrest  the  sale,  and  without  giving  notice  of  the 
payment,  and  suffers  a  purchaser  in  good  faith  to  part  with  his 
money,  he  may  be  estopped  from  afterwards  alleging  the  pay« 
ment  to  defeat  the  tiUe  of  the  purchaser:  Beeper  Savage,  0.  J., 
in  Jackson  v.  CadweU,  1  Cow.  622,  644.  In  the  case  at  bar, 
Brackett,  the  debtor,  was  present  at  the  sale  under  the  Hul« 
burt  judgment,  and  said  nothing  about  the  payment.  But  there 
are  two  difSculties  in  the  way  of  setting  this  up  as  an  estoppel. 
1.  Lawrence  was  not  a  bona  fide  purchaser.  He  had  full  notice 
that  the  judgment  had  been  paid,  and  the  debtor  was  not  in 
fault  in  omitting  to  tell  him  what  he  very  well  knew  already.  If 
a  third  person  had  bid,  it  may  be  that  the  judgment  debtor 
would  have  spoken.  2.  But  if  the  debtor  was  estopped,  Cyril 
H.  Brackett  was  a  judgment  creditor  having  a  lien  on  the  land, 
and  I  do  not  see  how  he  could  be  concluded,  or  his  lien  be  de- 
stroyed, by  any  neglect  or  other  fault  on  the  part  of  the  debtor. 

I  may  here  notice  a  suggestion  of  the  defendant's  counsel, 
that  there  was  a  fraudulent  arrangement  between  the  debtor  and 
Lawrence,  to  keep  the  Hulburt  judgment  on  foot  after  it  had 
been  satisfied.  Be  it  so.  However  such  an  arrangement  may 
affect  the  parties  to  it,  neither  they,  nor  persons  claiming  under 
them,  can  derive  any  benefit  from  the  fraud  as  against  innocent 
third  persons.  The  defendant  claims  under  Lawrence,  a  party 
to  the  fraud;  and  he  seeks  to  defeat  the  plaintiff,  who  claims 
under  Cyril  H.  Brackett,  who  had  nothing  to  do  with  the  fraud- 
ulent arrangement. 

The  case  finally  comes  to  this.    Lawrence  acquired  nothing 


600  Sfeab  u  Pratt.  [New  York, 

by  bis  purcbase.  Instead  of  taking  a  deed  bimself »  he  directed 
the  sheriff  to  give  the  deed  to  the  defendant.  Standing  thus  in 
the  shoes  of  Lawrence,  I  do  not  see  how  the  defendant  can 
make  ont  a  valid  title  as  against  the  purchaser  under  the  judg- 
ment of  Cyril  H.  Brackett.  If  the  defendant  paid  anything 
for  the  assignment — and  it  seems  to  have  been  assumed  on  the 
trial  that  he  did — he  must  look  to  Lawrence  for  an  indemnity; 
or  if  that  resource  fail,  the  loss  must  be  his  misfortune. 

If  the  evidence  left  any  room  for  doubt  that  the  judgment 
has  been  satisfied,  the  judge  should  have  left  that  question  to 
the  jury,  with  instructions  that  if  the  judgment  was  paid  the 
plaintiff  was  entitled  to  a  verdict. 

New  trial  granted. 

Thb  D60TBIKB  OF  THS  PBIKGEFAL  CASK,  that »  Bftle  Under  a  ntisfied  judg* 
ment  pasMi  no  title,  has  been  often  reafl&nned  in  this  state:  Dtyo  v.  Vank 
VaOeninargh,  5  Hill,  246;  Cameron  v.  Irtom,  Id.  275;  Graft  v.  IferrtU,  14  N.  Y. 
463;  Camea  v.  PkUt,  59  Id.  411;  CarpetUer  v.  StiUtoea,  11  Id.  71;  S,  C,  2  Abb. 
New  Oas.  260.  This  is  tme,  even  though  the  judgment  is  not  canceled  of  record : 
Frost  ▼.  Tonhera  Savings  Bank,  70  N.  Y.  560.  Nor  can  there  be  a  redemp- 
tion of  property  by  the  holder  of  a  satisfied  judgment:  Ten  Eyck  v.  Craig^ 
62  Id.  417,  all  citing  the  principal  case.  It  is  also  cited  in  HacJdey  v.  Draper, 
4  N.  Y.  Sup.  Gt.  623,  in  support  of  the  general  proposition  that  a  statutory 
power  to  dispose  of  the  property  of  another  by  a  public  officer  most  be  strtotly 
porsued,  citing  the  principal  case. 

In  Mississippi  the  validity  of  such  a  sale,  where  the  satis&wtion  of  judg- 
ment  does  not  appear  of  record,  has  been  declared  to  depend  upon  the  knowl- 
edge or  want  of  knowledge  in  the  purchaser  of  the  satisfaction:  Van  Campeih 
▼•  Snyder,  82  Am.  Dec  311;  so  in  Pennsylyania:  Hojfmasi  t.  Stroksoker^  Id. 
740. 


Spbab  &  Tatten  V.  Pbatt. 

[2  HnJ^  682.] 

AooxFTANOB  ov  ▲  BiLL  OF  EzcHAKOE  may  be  by  the  acceptor's  writing 
name  across  it.    This  rule  of  law  is  not  modified  nor  supplanted  by  m 
statute  requiring  acceptances  to  be  in  writing  and  signed  by  the  acceptor. 

Assumpsit  against  Pratt  as  acceptor  of  a  bill  of  exchange.  He 
had  written  his  name  across  the  face  of  the  bill,  bat  insisted  that 
that  was  not  a  valid  acceptance.  The  court  instnicted  the  jury 
against  defendant.  Verdict  for  plaintiflfs.  Defendant  mored  for 
a  new  trial. 

A,  Taber,  for  the  defendant. 

B,  D,  Noxon,  for  the  plaintiffs. 

By  Oonrt,  Oomax,  J.    Any  words  written  by  the  drawee  on  a 
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bill,  not  patting  a  direct  negative  upon  its  request,  as  ''ac- 
cepted," "presented,"  "seen,"  the  day  of  the  month,  or  a 
direction  to  a  third  person  to  pay  it,  is  prima  facie  a  complete 
acceptance,  by  the  law.  merchant:  Bayley  on  Bills,  163,  Am.  ed. 
of  1836,  and  the  cases  there  cited.  Writing  his  name  across 
the  bill,  as  in  this  case,  is  a  still  clearer  indication  of  intent,  and 
a  Teiy  common  mode  of  acceptance.  This  is  treated  by  the  law 
merchant  as  a  written  acceptance — a  signing  by  the  drawee. 
"  It  may  be,"  says  Chitty,  "  merely  by  writing  the  name  at  the 
bottom  or  across  the  bill;"  and  he  mentions  this  as  among  the 
more  usual  modes  of  acceptance:  Oh.  Bills,  320,  Am.  ed.  of  1839. 

It  is  supposed  that  the  rule  has  been  altered  by  1  B.  S.  757, 
2d  ed. ,  sec.  6.  This  requires  the  acceptance  to  be  in  writing, 
and  signed  by  the  acceptor  or  his  agent.  The  acceptance  in 
question  was,  as  we  have  seen,  declared  by  the  law  merchant  to 
be  both  a  writing  and  signing.  The  statute  contcuns  no  decla- 
ration that  it  should  be  considered  less.  An  indorsement  must 
be  in  writing  and  signed;  yet  the  name  alone  is  constantiy 
holden  to  satisfy  the  requisition.  No  particular  form  of  ex- 
pression is  necessary  in  any  contract.  The  customaiy  import 
of  a  word,  by  reason  of  its  appearing  in  a  particular  place,  and 
standing  in  a  certain  relation,  is  considered  a  written  expression 
of  intent  quite  as  full  and  effectual  as  if  pains  had  been  taken  to 
throw  it  into  the  most  labored  periphrase.  It  is  said  the  revisers, 
in  their  note,  refer  to  the  French  law  as  the  basis  of  the  legisla- 
tion which  they  recommended,  and  that  the  French  law  requires 
more  than  the  drawee's  name — ^the  word  accepted,  at  least. 
That  may  be  so;  but  it  is  enough  for  us  to  see  that  both  the  terms 
jmd  the  spirit  of  the  act  may  be  satisfied  short  of  that  word,  and 
more  in  accordance  with  the  settled  forms  of  commercial  instru- 
ments in  analogous  cases.  The  whole  purpose  was  probably  to 
obviate  the  inconveniences  of  the  old  law,  which  gave  effect  to  a 
parol  acceptance. 

New  trial  denied. 

The  fbikoipal  cask  wm  followed  in  Wheeler  v.  Webater^  1  K  D.  Smith, 
8;  it  18  also  cited  in  Walbar  v.  Bank  qf  New  York,  13  Barb.  638,  where  it  ib 
said,  that  any  writing  npon  a  bill  of  exchange  by  the  drawee,  expressive  of 
an  intent  to  acoept,  will  answer  the  requirement  of  the  statute.  *'  It  need 
not  be  foimal;  it  may  be  by  simple  signature  or  significant  word,  as  'seen,' 
'honored,'  or  the  like;  in  short,  any  writing  signifying  an  intention  to  give 
the  holder  to  nnderatand,  that  an  aooeptanoe  aooording  to  the  request,  is  de- 
dgned." 


<0O2  Baksom  v.  Mack.  [New  York, 


Rakbom  &  Bjososom  v.  Mack. 

(2  HlLI%  68T*]  I 


VanGB  ov  IhSHOV OB  ov  a  Noxb  or  Box,  must  be  peraoiially  Mrved  on  tha 
dnwer  or  indoner,  or  left  at  his  dwelling-honae  or  place  of  buiiieny  if 
he  reeides  In  the  place  where  preeentment  or  demand  ia  made.  If  he  re- 
■idea  in  a  different  place,  the  notloe  may  be  aent  by  mail. 

KoraoB  ov  Dishonor  may  bk  Ssnt  by  IIail,  if  the  indorKr,  though  liring 
ID  the  same  town  where  presentment  ia  made,  rendes  soma  aeren 
milea  from  the  bank  at  which  the  not»8  ia  payable,  and  there  ia  a  post- 
office  at  which  he  asnally  receives  his  letters  and  papers,  and  between 
which  and  the  place  of  presentment  there  is  regular  commnnication  by 

mail 

IVDOBSKB 18  HOT  DiBOHABOiD  becaose  notice  of  dishonor  is  directed  to  the 
wrong  post-office,  if  sach  misdirection  wsa  caosed  by  his  residence  being 
unknown,  and  by  the  notary's  inquiring  of  the  second  indorser  and  being 
informed  by  the  latter  that  he  knew  that  the  indorser  got  his  letters  and 
papers  at  the  post-office  to  which  the  notary  sabsequently  directed  the 
notice. 

Dbkanb  ov  Fatmxkt  can  not  be  made  on  the  fourth  of  Jnly,  ^idiere  H  is  a 
public  holiday,  but  may  be  made  on  the  day  preceding. 

NonoB  ov  Dishonor  which  Statv^  that  Paykbnt  was  demanded  on  a  date 
named,  which  date  is  later  than  any  day  on  which  a  valid  demand  ooold 
have  been  made,  ia  invalid,  becaose,  if  tme,  it  shows  that  the  person  to 
whom  it  is  given  has  been  released  by  the  laches  of  the  holder  of  the 
bill  or  note. 

"VvncM  ov  Dishonor  Nsbd  not  bb  in  any  Particular  Fobj^  bat  most  in- 
form the  indorser  that  the  bill  has  been  dishonored.  It  is  not  sofficient  if 
it  merely  call  on  him  to  pay,  without  showing  that  the  maker  had  re* 
fused  payment. 

8inrviciBNCY  ov  Nones  ov  Dishonor,  where  the  facts  are  oonoeded,  is  a  mat- 
ter of  law,  to  be  decided  by  the  court. 

Debt.  The  case  depended  upon  the  Talidity  of  a  notice  of 
-dishonor.    The  facts  sufficiently  appear  in  the  opinion. 

M.  T.  Beynolds,  for  the  defendant 

C.  P.  KirJdand,  for  the  plaintiflfB. 

By  Court,  Bbonson,  J.  Three  questions  aze  presented  for 
-our  consideration:  1.  Was  this  a  case  where  notice  might  be 
well  served  by  mail  ?  2.  Was  the  indorser  discharged  in  conse- 
quence of  the  misdirection  of  the  notice  to  the  North  Adams, 
instead  of  the  Appling  post-office?  and  3.  Was  the  judge  right 
upon  the  question  growing  out  of  the  form  of  the  notice  f 

The  rule  formerly  was,  that  notice  of  the  dishonor  of  a  bill 

•or  note  must  be  served  personally  on  the  drawer  or  indorser,  or 

be  left  at  his  dwelling-house  or  place  of  business;  and  that  rule 

still  prevails  in  this  countiy  when  the  party  to  be  ohazged  xe- 


I 
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Bides  in  the  same  place  where  the  presentment  or  demand  is 
made:  Ireland  y.  Kip,  10  Johns.  490;  S.  0.,  11  Id.  231;  Smedes  y. 
VHca  Bank,  20  Id.  372;  Louisiana  State  Bank  y.  Botoel,  6  Mart 
(N.  S.)  606;  Lcq)orte  y.  Landry,  5  Id.  359;  Clay  y.  Oakley,  Id. 
137;  Shepard  y.  HaU,  1  Oonn.  329;  see  also  Hartford  Bank  y. 
Stedman,  8  Id.  489;  Bank  of  Colwmbia  y.  Lawrence,  1  Pet.  678. 
But  where  the  drawer  or  indorser  resides  in  a  different  place 
from  that  in  which  the  presentment  or  demand  is  made,  the  old 
role,  which  required  personal  service,  has  been  relaxed,  and  it 
is  now  well  settled  that  notice  may  be  sent  by  mail.  The  only 
difficulty  arises  from  the  fact  that  the  defendant  resided  in  the 
same  town,  though  at  the  distance  of  seyen  miles  from  the  bank 
where  the  note  was  made  payable.  In  Ireland  y.  Kip,  the  in- 
dorser resided  at  Eip's  bay,  within  the  corporate  limits  of  the 
city  of  New  York  where  the  demand  was  made,  but  at  the  dis- 
tance of  three  and  a  half  miles  from  the  New  York  post-office, 
where  he  receiyed  his  letters.  There  was  no  post-office  at  Eip's 
bay,  and  notice  left  at  the  city  post-office  was  held  ftot  to  be 
sufficient.  The  service  should  have  been  personal,  or  by  leaving 
the  notice  at  the  indorser's  dwelling-house  or  place  of  business 
The  rule  laid  down  in  that  case  has  never  been,  and  should  not 
be  applied,  without  some  qualification,  to  our  large  country 
towns,  which  often  have  more  than  one  poet-office,  or  where,  if 
they  have  but  one,  a  portion  of  the  inhabitants  live  so  far  from 
it  that  they  usually  receive  their  letters  and  papers  through  a 
neighboring  office  in  another  town.  Notice  may,  I  think, 
always  be  sent  through  the  post-office,  wherever  there  is  a  reg- 
ular communication  by  mail  between  the  place  of  presentment 
or  demand,  and  the  office  where  the  person  to  be  charged 
usually  receives  his  letters  and  papers.  In  Ireland  y.  Kip, 
the  notice  was  not  left  in  the  New  York  office  to  be  trans- 
mitted by  post  to  another  office,  but  to  remain  there  until  called 
for;  and  such  was  also  the  case  in  all  the  other  instances  where 
that  mode  of  service  has  been  held  to  be  insufficient.  In  Xo- 
porie  Y.  Landry,  it  was  said  by  Martin,  J.,  that  the  post-office 
was  not  a  legal  place  of  deposit  for  notices;  but  that  service  in 
that  mode  was  sufficient  ''where  notice  may  be  conveyed  by 
mail."  And  in  Loiimana  State  Bank  v.  Bowel,  the  rule  was 
laid  dovm  by  Porter,  J.,  that  mail  service  is  good  ''when  the 
indorsers  live  at  such  a  distance  that  their  residence  is  nearer 
another  post-office  than  that  where  the  holder  lives."  The  cor- 
porate limits  of  our  cities  and  towns  have,  I  think,  less  to  do 
with  this  question  than  the  mail  arrangements  of  the  general 
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goyenuaent,  and  tihe  bnsinesB  relationa  of  our  dtizGns.  Whether 
mail  service  is  good  or  not,  does  not  depend  upon  the  inquiry 
whether  the  person  to  be  charged  resides  within  the  same  legal 
district;  but  upon  the  question  whether  the  notice  may  be  trans- 
mitted by  mail  from  the  place  of  presentment  or  demand  to  an- 
other post-office  where  the  drawer  or  indorser  usually  receiyes 
his  letters  and  papers.  In  this  case,  although  the  defendant 
lived  in  the  same  town  where  the  demand  was  made,  and  there 
was  but  one  post-office  in  that  town;  yet  as  he  lived  remote 
from  the  Sacketts  Harbor  office,  and  there  viras  another  office  in 
his  vidniiy  to  which  he  usually  resorted  for  letters  and  jiapers, 
there  can,  I  think,  be  no  doubt  that  notice  might  have  been 
well  served  by  mail. 

The  next  inquiry  is,  whether  the  defendant  was  discharged  in 
consequence  of  the  misdirection  of  the  notice.  It  was  sent  to 
the  North  Adams,  when  it  shotild  have  been  sent  to  the  Appling 
office.  The  defendant's  place  of  residence  not  being  known,  the 
notary  made  inquiry  of  Bobbins,  the  second  indorser,  who  pro- 
fessed to  be  able  to  give  the  necessary  information,  and  was  in- 
terested to  speak  truly.  The  answer  of  Bobbins  was,  that  the 
notice  should  be  sent  to  North  Adams — ^that  being  the  office 
where  the  defendant  got  his  letters  and  papers.  Although  Bob- 
bins was  mistaken,  the  notary  was  well  warranted  in  acting  upon 
information  thus  obtained,  without  pushing  his  inquiries  further. 
There  was  due  diligence,  and  that  is  enough:  Bank  of  VHca  v. 
Bender,  21  Wend.  643  [34  Am.  Dec.  281].  That  case  was 
affirmed  on  error  brought  in  June,  1841.  Drawers  and  indora- 
ers  can  easily  prevent  mistakes  of  this  kind,  by  vmting  under 
their  names  their  place  of  residence  or  the  place  where  they  de- 
sire notice  shotild  be  sent  in  case  the  bill  or  note  is  protested. 

The  remaining  question  relates  to  the  time  of  demand  and  the 
form  of  the  notice.  As  the  last  of  the  usual  days  of  grace  fell 
on  the  fourth  of  July,  which  is  a  public  holiday,  the  only  avail- 
able demand  of  payment  was  that  made  on  the  third  day  of  that 
month:  Cuyler  v.  Stevens,  4  Wend.  566.  The  notice  to  the  de- 
fendant, as  it  was  finally  deposited  in  the  post-office,  was  dated 
on  the  fourth  day  of  July;  and  stated,  among  other  things,  that 
payment  of  the  note  had  been  that  day  demanded.  The  circuit 
judge  thought  this  was  notice  that  the  indorser  was  discharged, 
but  under  a  decision  of  this  court  he  felt  bound  to  submit  it  to 
the  jury  as  a  question  of  fact  to  say  whether  the  defendant  had 
been  misled;  and  he  accordingly  instructed  the  jury  that  the  no* 
tice  was  sufficient  if  the  defendant  had  not  been  misled.    The 
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case  of  The  Ontario  Bank  y.  Petriey  13  Id.  466/  is  tmdonbt- 
edlj  the  one  to  which  the  learned  judge  alluded;  and  it  must  be 
admitted  that  it  is  point.  In  that  case,  the  bill  fell  due  and 
payment  was  demanded  on  the  thirtieth  of  August.  The  notice 
to  the  indorser  was  dated  the  same  day,  and  stated  that  the  bill 
was  last  CTcning  protested  for  non-payment.  It  was  left  to  the 
jury  to  say,  whether  the  indorser  had  been  misled  by  the  notice, 
and  a  verdict  having  been  found  against  him,  a  new  trial  was 
denied.  The  only  difference  between  that  case  and  this  is,  that 
there  the  notice  stated  the  protest  to  have  been  made  one  day  too 
soon;  and  here  the  notice  states  the  demand  to  have  been  made 
one  day  too  late.  In  either  case,  if  the  protest  or  demand  had  in 
fact  been  made  at  the  time  mentioned  in  the  notice,  the  indorser 
would  have  been  discharged;  and,  as  an  original  question,  I 
think  he  was  discharged.  Assuming  as  we  must  that  he  knew 
the  law  when  he  read  the  notice,  he  had  a  right  to  say:  *'  The 
presentment  was  not  made  at  the  proper  time,  and  I  am  conse- 
quently under  no  liability  to  the  holder.  I  am  not  legally  called 
upon  to  take  up  the  paper,  and  need  not  trouble  myself  about 
looking  to  the  prior  parties  for  an  indemnity. "  But,  notwith- 
standing my  own  opinion,  I  should  feel  bound  to  follow  the  case 
of  The  Ontario  Bank  v.  Petrie,  if  it  had  not  been  shaken  by  the 
recent  decision  of  the  court  for  the  correction  of  errors  in  Bemer 
V.  Downer,  23  Id.  620.  That  case  has  rendered  it  necessaiy  to 
consider  this  question  upon  principle. 

No  particular  form  of  words  is  necessary  in  giving  notice  to 
the  drawer  or  indorser.  It  is  sufficient  if  he  is  informed  that 
the  bill  or  note  has  been  dishonored,  and  that  the  holder  looks 
to  him  for  payment.  Indeed,  it  does  not  seem  necessaiy  to  in- 
form the  drawer  or  indorser  that  he  is  looked  to  for  payment; 
for  he  can  understand  nothing  less  than  that,  from  the  fact  that 
the  holder  gives  him  notice  that  the  {laper  has  been  dishonored: 
Bank  of  United  States  v.  Cameal,  2  Pet.  543;  3  Kent's  Com.  108, 
.  4th  ed. ;  Chitty  on  Bills,  501,  ed.  of  1839.  But  notice  that  the 
bill  or  note  has  been  dishonored  is  indispensable.  In  Hartley 
V.  Case,  4  Bam.  &  Cress.  339,  the  holder  wrote  to  the  drawer  on 
the  day  the  bill  fell  due,  calling  on  him  for  payment,  and  threat- 
ening legal  proceedings  if  he  omitted  to  take  up  the  bill.  The 
court  of  king's  bench  held  the  notice  insufficient,  because  it  did 
not  inform  the  drawer  that  payment  of  the  bill  had  been  refused 
by  the  acceptor.  This  question  was  also  decided  the  same  way 
fay  the  house  of  lords,  after  having  been  carried  through  all  th« 

1.  8  Wend.  456. 
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other  courts,  in  Solarte  v.  Palmer^  7  Bing.  New  Oas.  194;^  and  the 
plaintiff  in  error  was  adjudged  to  pay  about  one  thousand  six 
hundred  dollars  costs,  on  the  ground  that  the  case  was  too  dear 
for  an  appeal.  And  see  Strange  y.  Price,  2  Per.  &  Day.  278.  In 
the  case  at  bar,  the  notice  was  more  defective  than  though  it 
had  wholly  omitted  to  state  a  presentment  at  the  bank  where  the 
note  was  made  payable;  for  although  the  defendant  was  in- 
formed that  a  demand  had  been  made,  he  was  also  informed 
that  it  was  made  on  the  wrong  day.  If  the  notice  had  been 
that  the  note  was  duly  presented,  or  if  nothing  had  been  said 
about  presentment,  the  defendant  might  have  inferred  that  a  de- 
mand had  been  made  at  a  proper  time.  But  he  was  told  that 
the  holder  relied  on  a  demand  which  was  utterly  Yoid;  and  in- 
stead of  taking  up  the  note  and  looking  to  the  maker,  he  had  a 
right  to  consider  himself  discharged. 
.  There  have  been  several  cases  where,  upon  a  misdescription 
of  the  bill  or  note  in  the  notice,  it  has  been  left  to  the  jury  to 
pass  upon  the  question  of  identity,  and  say  whether  the  drawer 
or  indorser  had  been  misled:  Reedy  v.  SeixaSy  2  Johns.  Cas.  337; 
Bank  of  Rochester  v.  Gould,  9  Wend.  279;  Smith  v.  WkUing,  12 
Mass.  6  [7  Am.  Dec.  25].  These  cases  were  followed  by  this 
court  on  one  branch  of  the  case  of  Doimier  v.  Remer,  21  Wend. 
10.  But  the  reversal  of  that  judgment  by  the  court  of  errors 
has  greatly  shaken,  if  it  has  not  absolutely  overturned  those  de- 
cisions. The  court  seems  to  have  proceeded  upon  the  ground, 
that  the  sufficiency  of  the  notice  was  a  question  of  law,  about 
which  the  jury  had  nothing  to  say:  23  Id.  670.'  It  appears, 
however,  that  such  was  not  the  opinion  of  all  the  members  of  the 
court,  as  will  be  seen  by  a  post  mortem  examination  of  that  case, 
which  may  be  found  in  25  Id.  277.  Still  I  think  it  most 
safe  to  conclude  that  a  majoriiy  of  the  members  acted  upon  the 
opinion  of  the  chancellor,  which  was  delivered  at  the  time  the 
decision  was  made. 

Most  of  the  questions  which  can  arise  upon  the  liability  of 
drawers  and  indorsers,  where  all  the  facts  are  ascertained,  have 
been  held  to  be  questions  of  law  to  be  settled  by  the  court. 
This  has  been  thought  necessary  for  the  purpose  of  having  fixed 
and  uniform  rules  of  decision  in  relation  to  these  commercial 
transactions.  If  such  questions  are  to  be  submitted  to  a  juiy, 
a  party  may  be  discharged  to-day  and  be  made  liable  to-morrow 
upon  the  very  same  state  of  facts.  The  cases  which  have  been 
mentioned  are  the  only  ones  I  have  met  with  where  it  has  been 

1.  7  Blng .  630.  3.  23  Wend.  6a0u 
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left  to  the  jury  to  pass  upon  the  suffidenoy  of  a  'written  notioe». 
and  Bay  whether  the  drawer  or  indorser  had  been  misled. 
There  are  other  cases  where  the  like  question  has  been  disposed 
of  by  the  court  as  a  question  of  law:  Mills  y.  Bank  of  United 
States,  11  Wheat.  431;  Bank  of  Alexandria  y.  Swann^  9  Pet.  23; 
Beauchamp  y.  Cashy  Dowl.  &  By.  N.  P.  Cas.  3.  And  since  the^ 
decision  of  the  court  of  errors  in  Remer  y.  Downer,  it  must,  I 
^nk,  be  regarded  as  a  settled  question,  that  the  sufficiency  of 
the  notice  should  be  determined  by  the  court,  where  there  is  na 
dispute  about  the  facts  upon  which  the  question  turns. 

If  it  should  not  be  left  to  the  juiy  to  determine  whether  th» 
indorser  has  been  misled  by  a  misdescription  of  the  note,  theik 
most  clearly  it  shotild  not  be  left  to  them  to  say  whether  the 
indorser  had  been  well  charged  by  a  notice  which  informed  him 
that  the  demand  had  been  made  on  the  wrong  day.  That  wa» 
a  mere  question  of  law,  without  any  admixture  of  matter  of  faet 
for  the  consideration  of  the  jury.  The  case  of  Ontario  Bank  y. 
Petrie  can  not  be  supx>orted,  and  the  Ycrdict  must  consequently^ 
be  set  aside. 

New  trial  granted. 

• 

NonoB  OF  DiSHONoa  of  Notes  and  Bills,  How.  Sebykd.— The  general 
principle  underlying  all  the  rales  regalating  the  serving  of  notice  of  dishonor 
of  negotiable  instruments,  is  that  the  mode  of  service  should  be  such  as  wiK 
be  most  likely  to  convey  the  earliest  information  of  the  fact  to  the  party  to  bo 
chained,  having  due  r^rard  to  the  convenience  of  all  the  parties.  Of  course^ 
it  is  not  meant  that  the  notice  in  each  particular  case  shall  be  served  in  that 
way  which  will  soonest  convey  it  to  the  party  to  be  notified.  That  would  make 
it  necessary  to  have  a  new  rale  for  every  case  as  it  arose.  All  that  is  required 
is,  that  the  mode  of  service  in  each  class  of  cases  shall  be  such  as,  in  most 
cases  of  that  class,  has  been  found  by  the  experience  of  the  mercantile  world 
to  be  most  expeditious.  This  ruling  principle  will  be  found  ronning  through 
all  the  decisions  on  this  subject. 

Actual  Notice,  howsyer  CoacMUNiCATED,  always  SaFFicisNT  if  nr 
Seasoit. — ^As  the  object  of  notice  ii  always  to  give  information,  if  the  required 
information  actually  reaches  the  party  to  be  notified,  it  is  sufficient  however 
it  may  have  been  communicated.  Hence,  whatever  mode  of  service  of  notice 
of  dishonor  of  a  note  or  bill  may  be  adopted,  if  the  notice  actually  comes  to 
fehe  indorsor  or  drawer  in  due  season,  from  the  proper  quarter,  and  in  proper 
form,  it  is  valid  and  effectual.  Seasonable  personal  notice  is,  therefore,  good 
at  any  place:  Hydop  v.  Jonu,  3  McLean,  96.  Notice  left  at  an  improper 
place  is  sufficient  if  the  party  to  be  notified  receives  it  as  soon  as  he  would 
have  received  it  if  left  at  the  right  place:  Bank  of  United  States  v.  Corcoran^ 
2  Pet.  121;  MaUhewson  v.  Straffwd  Bank,  45  N.  H.  104;  Bradley  v.  Davia^ 
26  Me.  45.  So  where  notice  is  deposited  in  the  post-office,  when  personal 
service  is  required,  if  the  party  gets  it  as  soon  as  he  would  have  done  if  it  had 
been  personally  served:  Cabot  Bank  v.  Warner^  10  Allen,  522;  Manchester 
Bank  v.  FeUows^  28  N.  H.  302;  Hyslop  v.  Jones,  3  McLean,  96.  So  where- 
Botioe  is  sent  by  mail  to  the  wrong  address,  but  is  received  in  the  same  tima 
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aa  if  it  had  been  rightly  directed:  Ftrtt  ifathnal  Bank  v.  Wood,  51  Vt.  473; 
8.  0.,  31  Am.  Rep.  692.  So  where  notice  is  not  sent  through  the  post-offioe, 
but  by  private  oonTeyanoe,  and  yet  comes  to  hand  in  due  aeaaon:  WhU^ord 
▼.  Bwrchmyer,  1  Oill,  127.  If  the  party  receives  the  notice  in  due  time,  he 
can  not  object  to  the  mode  of  conveyance:  Id. 

Whkbx  Pabtiss  Beszdx  in  Samx  Girr  ob  Town.— Where  the  party  to 
give  notice  of  dishonor  and  the  party  to  receive  it  reside  in  the  same  city  or 
town,  the  general  rale  nnquestionably  is,  that  personal  notice  mnst  be  given 
either  verbally  or  in  writing,  or  written  notice  mnst  be  left  at  the  party'a 
dwelling-hoose  or  place  of  business:  WUcox  v.  MeNuU,  32  Am.  I>ec.  304; 
SUphenson  v.  Primrose,  33  Id.  281;  OurtiB  v.  State  Bank,  ante,  143;  Crosae  v. 
Smith,  I  Man.  &  Sel.  545;  WiUiama  v.  Bank  qf  United  Statee,  2  Pet  96; 
Bowling  v.  Harrison,  6  How.  TJ.  S.  248;  John  v.  Selma  Bank,  57  Ala.  96; 
John  V.  City  Bank,  62  Id.  529;  34  Am.  Rep.  35;  Vance  v.  Collins,  6  CaL  435; 
Brindley  v.  Barr,  3  Harr.  (Del.)  419;  Todd  ▼.  Edwards,  7  Bosh,  93;   Walters 
v.  Brown,  15  Md.  285;  Peirce  v.  Pendar,  5  Met.  352;  Cabot  Bank  v.  Warner, 
10  Allen,  622;  Nevitu  v.  Bank  of  Lansingburgk,  10  Mich.  547;  Barrett  v. 
Evans,  28  Mo.  331;  Gilchrist  v.  Donnell,  53  Id.  591;  1  Pars,  on  Notes  &  Bills, 
482;  2  Dan.  Keg.  Inst.,  sec.  1005;  Note  to  Bank  o/Cokanbia  v.  Lawrence,  1 
Am.  Lead.  Cas.,  5th  ed.,  499.    This  rule  requires  simply  that  the  party  to  be 
notified  shall  be  inquired  for  at  his  residence  or  place  of  business  at  a  proper 
hour,  and  that  if  he  be  not  found  there  notice  be  left  there  for  him.    It  is 
not  necessary  to  search  for  him  at  other  places.    Notice  can  not,  as  a  general 
rule,  be  deposited  in  the  post-office  for  a  party  residing  in  the  same  place, 
unless,  as  stated  in  the  preceding  paragraph,  it  can  be  shown  that  the  notice 
so  deposited  actually  reaches  the  party  in  due  time,  or  unless  there  is  a  penny 
post  or  local  carrier  service  o£  mail:  Miranda  v.  City  Bank,  26  Am.  Dec.  493; 
Vance  v.  CoUins,  6  CaL  435;  Hart/ord  Bank  v.  Stedman,  3  Conn.  489;  State 
Bank  v.  Slaughter,  7  Blackl  133;  Clay  v.  OaJdey,  5  Mart.  (N.  S.)  137;  Davie 
V.  Gowen,  19  Maine,  447;  Shelbume  FaUs  NaL  Bank  v.  Towmiey,  102  Mass. 
177;  S.  C,  3  Am.  Bep.  445;  107  Mass.  444;  Manchester  Bank  v.  IkUows,  28 
N.  H.  302.    The  reason  commonly  given  is  .that  "  the  post-office  is  not  a 
place  of  deposit  for  notice  to  indorsers,  except  when  the  notice  is  to  be  trans- 
mitted by  mail  to  another  office:''  Shelbume  FaUs  Nat.  Bank  v.  Towndey^ 
102  Mass.  177;  S.  0.,  3  Am.  Bep.  445;  McCrumamen  v.  McCrwmmen,  5  Mart. 
(N.  S.)  158;  Laporte  v.  Landry,  5  La.  359.    The  reason  is  not,  however,  a 
particularly  cogent  one.    As  it  is  certainly  just  as  much  the  duty  of  a  post- 
master to  receive,  keep  safely,  and  deliver  promptly,  letters  deposited  there 
for  persons  in  the  same  town,  as  to  forward  those  directed  to  other  post' 
offices  or  to  deliver  those  transmitted  from  other  offices,  it  is  not  perceived 
why  the  post-office  should  be  regarded  as  an  improper  "place  of  deposit  of 
notice."    The  real  ground  for  prohibiting  the  giving  of  notice  to  resident 
indorsers  in  that  way  is  found  in  the  general  principle  already  stated,  that 
the  notice  must  be  communicated  in  such  a  mode  as  will  be  most  likely, 
under  all  the  circumstances,  to  give  the  earliest  information  in  the  particular 
class  of  cases.    As  a  general  rule  personal  notice  between  parties  rending  in 
the  same  place  can  be  easily  and  conveniently  given  in  a  single  day.    But  in 
places  where  mails  are  not  received  more  than  once  or  twice  a  week,  and 
where,  therefore,  parties  are  not  likely  to  call  at  the  post-office  for  letters 
except  on  mail-days,  a  notice  might  lie  in  the  office  a  week  before  being  de- 
livered, although  the  holder  and  indorser  might  be  next-door  neighbora.    But 
no  such  delay  would  be  probable  where  the  notice  was  transmitted  firom  an- 
other town,  for  it  might  reasonably  be  expected  that  persona  in  the  habit  o^ 
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^receiving  letters  wotild  call  at  the  office  on  the  regular  mail-days.  It  is  to  bo 
hon»  in  mind,  also,  in  this  connection*  that  when  the  mle  now  nnder  oon- 
sideration  was  established  in  this  country  (and  it  is  chiefly  an  American  role), 
•duly  mails  were  not  so  common,  even  between  towns  of  considerable  impor- 
tance, as  they  are  in  these  days  of  "  expedited'*  mail  service. 

Althongh,  owing  to  the  increased  frequency  and  efficiency  of  the  postal 
service,  the  reason  for  the  rule  has  largely  failed,  the  rule  itself  remains,  ex- 
cept where  it  has  been  changed  by  statute,  as  has  been  done  in  some  of  the 
states.  Kor  is  it  material  that,  in  the  particular  case,  there  was  every 
probability  that  the  notice  deposited  in  the  post-office  would  be  duly  received 
if  it  can  not  be  shown  by  evidence  satisfactory  to  the  jury  that  it  was  in  fact 
received.  Thus,  a  notice  deposited  in  the  senate  post-office  for  a  member  of 
the  senate,  residing  in  Washington  while  congress  is  in  session,  but  not  shown 
to  have  been  received,  is  not  sufficient:  H%U  v.  NoroeUt  3  McLean,  683.  The 
burden  is  on  the  party  depositing  notice  in  the  post-office  for  a  resident  in* 
dorser,  to  show  that  it  actually  reached  him  in  time:  Cabot  Bank  v.  Warner^ 
10  Allen,  522.  He  must  show  that  it  reached  the  party  on  the  day  after 
dishonor.  If  it  was  not  received  until  two  dajrs  after  the  dishonor,  it  is  not 
good:  NtmuB  v.  Bank  qf  Lanmngburgh,  10  Mich.  547. 

If  the  indorser  has  a  known  residence  in  the  town  where  the  note  is  held 
And  payable,  although  he  has  a  place  of  business  in  another  town,  where  he 
apends  four  days  in  a  week  and  receives  a  portion  of  his  letters,  the  notice 
must  be  personally  served  or  left  at  his  residence  on  the  day  after  dishonor, 
«t  the  former  town,  and,  if  sent  by  mail  to  the  town  where  he  has  his  place 
of  business,  it  is  not  sufficient,  unless  received  in  the  same  time  as  if  person- 
ally served  in  the  former  place:  Van  Vechien  v.  Pruyn,  13  N.  Y.  549.  On 
the  other  hand,  although  he  has  a  place  of  business  where  he  receives  his  let- 
ters, in  the  town  where  the  holder  resides,  and  where  the  note  is  dishonored, 
but  the  holder,  not  knowing  that  he  receives  his  letters  there,  forwards  the 
notice'  by  mail  to  another  town,  where  he  actually  resides,  it  is  good,  though 
not  received  in  season,  or  not  at  all,  especially  under  the  New  York  statute 
otl8Z5:  Seneca  County  BankT.Neaas.d'S.Y, 442.  In  iferz  v.  iTower,  20  La. 
An.  377,  it  is  decided  that  if  the  indorser  resides  in  one  town,  and  has  his 
place  of  business  in  another,  the  notice  may  be  served  at  either.  In  Afiieg  v. 
Hall,  12  Smed.  &  M.  332,  it  is  said  that  even  though  the  indorser  resides  in 
another  town,  yet  if  he  is  in  the  city  when  the  note  is  dishonored,  to  the 
knowledge  of  the  holder,  he  must  have  personal  service,  but  the  point  is  not 
decided.  Where  the  indorsement  is  by  a  partnership,  and  one  of  the  part- 
ners resides  in  the  town  where  the  note  is  dishonored,  and  the  other  partner 
resides  elsewhere,  the  notice  must  be  personally  served  on  the  former  or  left 
at  his  residence:  Huine  v.  Watt,  5  Kan.  34.  Although  the  indorser  resides  in 
the  place  of  protest,  if  after  due  diligence  his  residence  can  not  be  found,  the 
notice  may  be  deposited  in  the  post-office:  V%ger$  v.  Carton,  33  Am.  Dec.  575. 
But  mere  ignorance  of  the  indorser*s  residence,  where  no  attempt  is  made  to 
find  it,  will  not  be  sufficient  to  warrant  a  deposit  of  the  notice  in  the  post* 
office:  Miranda  v.  CUy  Bank,  26  Id.  493. 

Who  Dsxkxd  to  bx  "  Pabties  Rssidino  at  Sams  Plagx."— In  most  of 
the  cases  respecting  the  service  of  notice  of  dishonor  between  parties  resid- 
ing in  the  same  place,  the  question  arises  between  the  real  owner  and  holder 
of  the  note  and  an  indorser  both  residing  at  the  place  of  dishonor.  But 
the  question  may  be  presented  under  very  difiEarent  aspects.  Thus,  the  real 
holder  may  reside  at  a  place  other  than  that  where  the  note  is  payable,  and 
may  transmit  it  to  a  bank  or  agent  at  that  place  for  collection,  and  such  agent 
Am.  Dxo.  Yol.  lUVili— 89 
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mkj  bo  reqalied  to  give  notice  of  dishonor  to  a  resident  indoner.  Oo  tha 
other  hand,  both  the  holder  and  indoreer,  or  a  prior  and  sabaeqaent  indoraer, 
may  reside  at  the  same  place,  but  other  than  that  of  dishonor,  and  thenotioo 
may  be  transmitted  there  for  service.  In  both  these  classes  of  cases  the  ques- 
tion as  to  whether  the  notice  shall  be  personally  served  upon  the  indoner  or 
prior  indorser,  as  the  case  may  be,  or  may  be  deposited  in  the  post-office,  de- 
pends npon  the  farther  question  whether  or  not  the  party  serving  the  notioo 
is  to  be  deemed  the  party  from  whom  it  emanates.  If  he  is,  the  party  giving 
notice  and  the  party  receiving  it  reside  in  the  same  place,  and  there  must^ 
under  the  rule  before  stated,  be  personal  service,  or  its  equivalent;  otherwise 
not. 

In  cases  of  the  first  class  there  is  a  conflict  of  authority.  In  Bowling  ▼. 
Barrimm,  6  How.  U.  8.  2i8,  a  note  payable  in  Vicksbui^  was  sent  by  the 
holder,  who  resided  in  another  place,  to  a  Vicksbuig  bank  for  collection,  and 
upon  its  dishonor  the  bank  deposited  notice  thereof  in  the  post-office  ad- 
dressed to  the  indorser,  who  resided  in  Vicksburg,  and  it  was  held  not  to  be 
sufficient  notice,  on  the  ground  that  the  collecting  bank  was  to  be  deemed  the 
holder  for  the  purpose  of  giving  notice,  and,  therefore,  as  the  party  to  give 
notice  and  the  party  to  receive  it  resided  in  the  same  place,  there  must  be  per- 
sonal notice  or  its  equivalent.  On  the  other  hand,  the  supreme  court  of  Ala- 
bama early  established  the  rule,  which  has  been  since  adhered  to  in  that  state, 
that  in  such  a  case  the  collecting  bank  is  merely  the  agent  of  the  holder,  and 
that  as  the  real  holder  and  the  indorser  do  not  reside  in  the  same  place,  the 
notice  need  not  be  personal,  but  that  the  collecting  bank  may  deposit  notice 
in  the  post-office  directed  to  the  resident  indorser:  Oindrat  v.  Meehaavk^ 
Bank,  7  Ala.  324;  Bibb  v.  McQueen,  42  Id.  408;  Philipe  v.  HarberUe,  45  Id. 
597.  In  the  first  of  these  cases  it  was  said  that  the  collecting  bank  was  not 
required  to  notify  the  indorser  at  all,  but  might  transmit  the  notice  to  the 
bolder  and  leave  him  to  communicate  it  to  the  indorser,  and  that  the  latter 
had  no  right  to  complain  if,  instead  of  adopting  this  circuitous  method,  the 
bank  immediately  deposited  the  notice  in  the  post-office  directed  to  him.  The 
doctrine  of  the  United  States  supreme  court  on  this  point  seems  to  us  to  be 
the  preferable  one.  The  notice  certainly  emanates  from  the  collecting  bank, 
for  the  real  owner  of  the  note  knows  nothing  of  it.  How  can  he  be  said  to 
give  notice  of  the  dishonor,  when  he  does  not  know  that  the  note  has  been 
dishonored  7  By  transmitting  the  note  for  collection  he  clothes  the  bank  with 
the  authority  of  a  holdiar,  with  a  holder's  rights  and  responsibilities  as  to 
giving  notice:  2  Dan  Keg.  Inst,  sees.  992,  993,  and  cases  cited;  see  also  the 
note  to  Allen  v.  MerchanU^  Bank,  34  Am.  Dec.  31 1.  Indeed  the  Alabama  cases 
themselves  recognize  the  bank  as  holder,  in  saying  that  it  may  discharge  itself 
by  giving  due  notice  to  its  principal.  How  can  it  be  said  that  a  mere  agent 
for  giving  notice  can  perform  its  duty  by  returning  the  notice  to  the  princi- 
pal 7  No  doubt  the  bank  as  holder  may  content  itself  with  giving  notice  to 
its  immediate  principal;  but  if  it  chooses  to  assume  the  responsibility  of  giv- 
ing notice  directly  to  the  indorser,  must  it  not  do  so  in  the  same  way  as  if 
they  were  the  only  parties  coucemed  7  Take  the  case  of  a  holder  of  a  note 
npon  which  there  are  two  indorsers,  the  first  indorser  residing  in  the  same 
place  with  himself,  and  the  second  in  a  distant  city.  Now,  although  he  may 
unquestionably  transmit  notice  of  dishonor  to  his  immediate  indorser  only, 
yet  if  he  undertakes  to  notify  the  prior  indorser  aUo,  must  he  not  do  so  in 
the  same  way  and  in  the  same  time  as  if  he  were  the  only  indorser  7 

In  the  second  class  of  cases  above  referred  to,  where  the  holder  and  indorse! 
reside  at  the  same  place,  but  not  at  the  place  where  the  note  is  payable,  and 
the  note,  having  been  transmitted  to  a  bank  for  collection,  is  dishonored,  and 
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notice  thereof  ia  tnamnitted  in  dne  time  by  the  bank  or  notary  protesting  the 
tame,  to  the  holder  or  some  other  person,  indosing  notioe  for  the  indorser, 
which  the  holder  inmiediately  deposits  in  the  post-office,  directed  to  the  in- 
dorser,  in  the  same  town,  sach  notioe  is  sufficient  to  fix  the  indorser,  though 
never  received:  Hartford  Bank  ▼.  Stedman,  3  Conn.  489;  Warren  v.  Oilman^ 
17  Me.  2lbdi  Eagle  Bank  v.  Hathaway,  5  Met.  212;  Bell  v.  Hager8toum  Bank^ 
7  GUI.  216;  Manehuter  Bank  v,  FeUows,  28  N.  H.  802.  The  bank  or  notary 
is  regarded  in  such  a  case  as  the  holder  for  the  purpose  of  notice,  and  as 
the  party  from  whom  the  notice  emanates:  MaanchetUr  Bank  ▼.  FeUowB^  Id. 
The  party  depositing  the  notice,  whether  he  be  the  real  owner  of  the  note, 
or  son^e  other  person,  is  qwoad  hoc,  merely  the  messenger  or  servant  of 
the  bank  or  notary  from  whom  the  notice  came;  or,  in  the  language  of  Chief 
Justice  Shaw  in  Eagle  Bank  ▼.  Haihaway,  5  Mete.  213,  he  u  simply  *'  the  con- 
duit of  conveyance."  The  bank  or  notary,  as  holder,  may,  indeed,  send  the 
notice  by  mail  directly  to  the  indorser:  Oreene  v.  Farley^  20  Ala.  322.  As 
the  "transaction  to  be  notified"  occurs  at  another  place,  the  iudorser,  if  he 
thinks  of  the  matter  at  all,  will  naturally  expect  the  notioe  through  the  post- 
office:  Eagle  Bank  v.  Hathavoay,  ewprth,  The  fact  that  it  is  sent  under  cover 
to  another  person,  who  immediately  replaces  it  in  the  post-office  without  any 
substantial  interruption  of  the  transit,  can  make  no  material  difference  to  the 
indorser.  But  it  is  held  in  SheSmme  FaUs  National  Bank  v.  Towndey,  102 
Mass.  177;  S.  C,  3  Am.  Rep.  445,  and,  as  we  think,  correctly,  that  in  order 
to  make  the  notice  effectual  in  such  a  case,  it  must  be  redeposited  in  the 
post-office  on  the  same  day  on  which  it  is  received.  In  most  of  the  cases  re- 
ferred to  on  this  point  the  notice  was  sent  under  cover  to  the  cashier  of  the 
bank  which  was  the  owner  of  the  paper,  so  that  there  was  no  difficulty  in 
holding  him  to  be  the  agent  or  servant,  in  that  matter,  of  the  party  sending 
the  notice,  and  not  of  the  real  owner  of  the  note.  But  it  can  make  no  differ- 
ence in  principle  that  the  owner  is  an  individual,  and  that  the  notice  is  sent 
under  cover  to  him.  If  it  is  proper  to  deposit  it  in  the  post-office  it  can  not 
matter  who  carries  it  there. 

The  same  principle  applies  where  the  first  and  second  indorser  on  a  note 
reside  at  the  same  place  and  notices  of  dishonor  for  both  of  them  are  sent 
under  cover  to  the  second  indorser,  who  immediately  redeposits  the  notice 
for  the  prior  indorser  in  the  post-office  from  which  they  both  receive  their 
maiL  Precisely  such  a  case  was  presented  in  Vcm  Brunt  v.  Vaughn,  47  Iowa, 
145;  S.  C,  29  Am.  Rep.  468.  In  that  case  a  prior  indorser  was  held  liable  in 
an  action  by  a  subsequent  indorser  upon  a  notice  thus  deposited,  although  it 
was  not  received,  and  the  court  approved  Hartford  Bank  v.  Stedman,  Man^ 
Chester  Bank  v.  FeUowHy  and  Ea^le  Bank  v.  Hathaioay,  supra,  and  disapproved 
Shelden  v.  Benham,  4  Hill,  129,  in  which  a  doctrine  contrary  to  that  main- 
tained in  those  cases  is  adopted.  In  ShelbumeFaUa  National  Bank  v.  Toumsley, 
102  Mass.  177;  S.  C,  3  Am.  Hep.  445,  it  was  held,  however,  that  where  a  first 
and  second  indorser  on  a  note  resided  in  the  same  place,  and  notice  for  the 
former  was  inclosed  to  the  latter,  who  redeposited  it  in  the  post-office,  it 
would  not  bind  the  former,  if  not  received,  unless  deposited  on  the  same  day 
that  it  was  received;  and  that  if  the  notice  was  regarded  as  emanating  from 
the  second  indorser,  it  must  be  personally  served  or  left  at  the  prior  indorser's 
residence  or  place  of  business. 

What  to  be  Deemed  *'  Same  Plage." — It  has  been  a  vexed  question  in  the 
American  courts  whether  an  indorser  who  resides  outside,  but  near,  the  limits 
of  a  city  or  town  in  which  the  note  to  which  he  is  a  party  has  been  protested 
for  non-payment,  and  who  is  accustomed  to  receive  his  mail  matter  through  fhn 


612  Baksom  v.  Mace.  [New  York» 

poet-offioe  of  such  city  or  town,  is  to  be  regarded  as  living  within  it,  so  as  to 
be  entitled  to  personal  service  of  the  notice,  or  whether  it  may  be  deposited 
in  the  poet-office  at  that  place,  directed  to  him.  In  those  cases,  of  cuurse,  in 
which  the  mle  regarding  personal  notice  is  put  on  the  ground  that  the  post- 
office  is  not  a  proper  "  place  of  deposit  for  notice,"  as  in  the  principal  case,  it 
is  held  that  the  post-office  can  never  be  made  the  means  of  communication  be- 
tween the  party  from  whom  the  notice  emanates  and  the  party  who  is  to  re- 
ceive it,  if  the  notice  is  to  be  taken  out  of  the  sam&  office  in  which  it  is 
deposited,  whether  they  live  within  the  corporate  limits  or  not,  bat  that  the 
notice  must  be  personally  served  or  left  at  the  party's  residence  or  place  of 
business  by  a  special  messenger:  Louisiajta  StcUe  Bank  v.  Rowel,  6  Mart.  (N.  S.) 
606;  PcUi-iek  v.  Beazley,  6  How.  (Miss.)  609;  Barber  v.  Hall,  Mart.  &  Y.  183; 
IfcuhviUe  Bank  v.  Bennett,  I  Yerg.  166;  Davis  v.  Bank  of  Tenneuee,  4  Sneed, 
890;  Forbes  v.  Omaha  National  Bank,  10  Neb.  338;  S.  C,  35  Am.  Rep.  480. 
Thus  in  Louisiana  StaUBank  v.  Bowel,  6  Mart.  (N.  S.)  506,  notice  deposited 
in  the  poet-office  at  the  place  of  dishonor  was  held  insufficient  where  the  indor- 
ter  resided  outside  the  city,  three  miles  from  the  post-office,  but  nearer  to  that 
office  than  to  any  other.  So  where  the  indorser  resided  seven  and  a  half  miles 
outside  the  city:  Barker  v.  Hall,  Mart.  &  Y.  183;  NashviUe  Bank  v.  Bennett, 
1  Yerg.  166.  So  where  the  indorser  lived  a  little  over  a  mile  outside  the  city: 
Patrick  v.  Beazley,  6  How.  (Miss.)  609;  Forbes  v.  Ornaha  NationcU  Bank,  10 
Keb.  338;  S.  C,  35  Am.  Bep.  480.  In  the  case  last  cited  the  authorities,  in- 
eluding  the  principal  case,  are  ably  reviewed,  and  the  fact  that  the  notice  must 
be  received  from  the  same  office  in  which  it  is  deposited  is  regarded  as  'deci- 
sive in  determining  that  notice  through  the  post-office  is  improper. 

On  the  other  side  is  a  line  of  authorities  equally  or  more  numerous  holding 
that  the  rule  as  to  personal  notice  is  to  be  restricted  to  cases  where  the  party 
to  be  affected  by  the  notice  resides  within  the  limits  of  the  city  or  town  in 
which  the  note  is  protested,  and  that  if  he  resides  in  the  country  outside  those 
limits,  but  receives  his  mail  at  the  post-office  in  that  town,  a  service  by  mail 
is  sufficient:  Bank  of  Columbia  v.  Lawrence,  1  Pet.  578;  Carson  v.  Bank  qf 
Alabama,  4  Ala.  148;  Walker  v  Bank  of  Augusta,  3  Ga.  486;  Timms  v.  Delisle^ 
6  Blackf.  447;  Bdl  v.  State  Bank,  7  Id.  456;  Bondurant  v.  EoereU,  1  Met.  (Ky.) 
660;  Sanderson  v.  Reinstadler,  31  Mo.  483;  Jones  v.  Lewis,  8  Watts  &  S.  14; 
Foster  v.  Sineath,  2  Rich.  (S.  C.)  338;  West/aU  v.  Farwell,  13  Wis.  604.  In 
two  of  these  cases  the  indorser  resided  three  miles  from  the  city:  Timms  v. 
Ddide,  5  Blackf.  447;  Sanderson  v.  Beinstadler,  31  Mo.  483;  in  two  others, 
from  four  to  six  miles:  BeU  v.  State  Bank,  7  Blackf.  456;  West/aU  v.  FarweU, 
13  Wis.  504;  in  one,  ten  miles:  Foster  v.  Sineath,  2  Rich.  (S.  G.)  338;  and  in 
another,  between  seven  and  twelve  miles:  Walker  v.  Bank  of  Augusta,  3  Ga. 
486,  and  yet  notice  deposited  in  the  post-office  at  the  place  of  dishonor  was 
held  BufBcient  whether  actually  received  or  not.  Mr.  Daniel  approves  the 
doctrine  laid  down  in  these  cases,  and  says:  "The  opposite  view  is  severe 
and  technical,  and  does  not  rest,  that  we  perceive,  upon  any  principle  of  con- 
venience, utility,  or  justice. '*  But  is  not  the  doctrine  which  Mr.  Daniel  sup- 
ports rather  technical  also,  if  not  whimsical  ?  Aside  from  the  argument  ol 
convenience  to  the  party  required  to  give  the  notice,  there  is  not  much  to  be 
said  in  favor  of  a  rule  which  makes  notice  dei>06ited  in  a  post-offioe  effectual 
against  an  indorser  residing  outside  the  corporate  limits  of  the  city,  wliile  it ' 
is  not  effectual  as  to  one  residing  within  those  limits.  Looking  at  it  from  the 
side  of  the  country  indorser  it  would  seem  to  be  a  somewhat  severe  doctrine^ 
to  say  the  least  of  it,  to  hold  him  bound  by  a  notice  deposited  in  a  post-office 
ten  miles  away,  which  he  rarely  visits,  while  a  notice  similarly  depooited  is 
not  binding  on  another  indorser  on  the  same  note  who  lives  within  a  hundred 
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yards  of  the  poei-offioe  a&d  goes  there  for  mail  once  or  twice  every  day.  This 
rale  reverses  the  principle  npon  which  the  doctrine  of  constmctive  notice 
ordinarily  proceeds,  by  declaring,  in  effect,  that  the  implication  of  notice  shall 
increase  in  strength  in  proportion  as  the  {trobability  of  aotoal  notice  dimin- 
ishes. 

Considered  as  an  independent  proposition,  the  doctrine  that  notice  deposited 
in  the  post-office  in  due  season,  directed  to  an  indorser  who  resides  at  a  dis- 
tance from  the  poet-office,  bnt  who  is  accastomed  to  resort  there  for  letters, 
should  be  deemed  sofficient,  is  unquestionably  sound;  but  there  is  a  manifest 
inconsistency  in  attempting  to  engraft  such  a  doctrine,  as  an  exception,  upon 
the  rule  requiring  personal  notice  to  indorsers  residing  at  the  place  of  dis- 
honor. Every  argument  (except  that  of  convenience),  in  favor  of  the  excep- 
tion, is  an  argument  in  favor  of  abolishing  the  rule,  as  obsolete.  Indeed,  as 
is  well  said  by  the  learned  editors  of  the  American  Leading  Cases,  in  their 
note  to  Bank  of  Columbia  v.  Laiorence,  1  Am.  Lead.  Cas.  403,  '*  it  is  obvious 
that  the  rule  requiring  personal  notice,  where  the  parties  reside  in  the  same 
place,  has  lost  its  reasonable  force,  and  exists  only  by  authority.'*  But 
unfortunately  it  seems  now  to  be  too  well  intrenched  in  authority  to  be 
overthrown  by  reason,  and  the  only  practicable  remedy  is  the  statutory  one 
which  has  been  applied  in  many  of  the  states.  It  is  to  be  regretted,  how- 
ever, that  thoee  courts  which  have  sought  to  restrict  the  rule  by  incongruous 
limitations,  have  not  rather  attempted  to  abrogate  it  entirely  as  one  of  the 
useless  antiquities  of  the  law. 

Sbbvicb  by  Penny  Post  ob  by  Lbttkr-gabbiebs. — ^It  is  a  weU-reoog- 
nized  limitation  of  the  rule  as  to  personal  service  of  notice  between  parties 
residing  in  the  same  place,  that,  in  large  cities  where  a  ''penny  post"  or  a 
system  of  free  delivery  of  letters  by  carriers  is  established,  notice  may  be 
given  through  the  post-office  to  indorsers  residing  within  the  city  who  are  in 
the  habit  of  having  their  letters  so  delivered  at  their  places  of  business: 
Dobree  v.  Ecutwood^  3  Car.  &  P.  250;  BeU  v.  Hagentoum  Bank,  7  GilL  216; 
WaUen  v.  Brown,  15  Md.  285;  Shoemaker  v.  Mechank^  Bank,  69  Pa.  St.  79. 
In  the  case  last  cited  the  court  did  not  find  it  necessary  to  give  a  decision 
upon  this  point,  but  Bead,  J.,  said:  "Now  that  free  d^very  of  letters  is 
established  and  regulated  by  law  so  as  to  secure  a  certain  delivery,  according 
to  its  address,  it  seems  proper  that  this  rule  should  be  adopted  in  this  state 
as  called  for  by  the  improvements  introdaced  into  the  post-offices  by  the  gen- 
eral government."  To  make  service  in  that  way  effectual,  however,  the 
notice  must  be  deposited  in  the  post-office  in  season  to  be  delivered  on  the 
day  after  dishonor,  or  within  the  time  in  which  personal  notice  would  require 
to  be  served:  BeU  v.  Bagergtown,  7  GUI.  216;  Waken  v.  Braum,  15  Md.  285. 
But  if  so  deposited  it  is  sufficient  even  though,  owing  to  delay  in  the  post- 
office  it  is  not  delivered  for  two  days  afterwards:  Dobree  v.  HastiDOod,  3  Car. 
&  P.  250.  Analogous  to  this  exception  is  the  case  where  there  are  several 
post-offices  established  in  a  large  city  for  the  service  of  particular  districts. 
Thus,  in  Paten  v.  Lent,  4  Duer,  231,  where  an  indorser  resided  in  the  city 
where  the  note  on  which  he  was  indorser  was  protested,  but  at  a  distaace  of 
eight  miles  from  the  place  of  protest,  it  was  decided  that  a  notice  directed  to 
the  indorser  at  a  post-office  near  his  residence  deposited  in  the  post-office  in 
due  time  was  sufficient,  it  not  appearing  that  he  did  not  get  his  letters  at  thai 
office. 

UsAOx  ov  Banxb  amb  Notabibs  to  GrvB  Notigb  thbouoh  PosT-omcB. 
Another  limitation  of  the  rule  as  to  personal  service  on  a  resident  indorser 
codsts  where  a  bank  is  the  holder  and  has  established  a  usage  known  to 
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parties  having  dealings  with  saoh  bank,  to  give  notice  of  dishonor  to  in- 
dorsen  in  the  same  place  by  deposit  thereof  in  the  post^ffice.  Where  such 
a  usage  is  clearly  shown,  an  indorser  of  paper  held  by  such  bank  is  bound  by 
a  notice  duly  deposited  in  the  post-office,  whether  he  receives  it  or  not:  MiOa 
V.  Bank  of  United  Stales,  11  Wheat  431;  Baanh  of  UnUed  States  v.  Norwood, 
1  Har.  &  J.  423;  Chieopee  Bank  v.  Eager,  9  Mete.  583;  Carolina  Bank  v. 
WaUace,  13  S.  C.  347;  S.  C,  36  Am.  Rep.  694.  But  a  general  and  loose 
usage  will  not  suffice:  Thorn  v.  Rice,  15  Me.  263.  A  usage,  however,  on  the 
part  of  the  notaries  of  a  particular  city  to  give  notice  to  local  indorsers 
through  the  post-office  will  not  deprive  an  indorser  of  his  right  to  personal 
notice:  Wilcox  v.  McNvU,  32  Am.  Dec  304.  That  case  clearly  points  out 
the  distinction  between  a  bank  usage  of  this  character  and  a  usage  among 
notaries. 

KoncB  Sebvxd  at  Place  ov  Busnnsa.— Where  it  is  attempted  to  charge 
an  indorser  or  drawer  by  serving  notice  of  dishonor  upon  him  at  his  place  of 
business,  he  should  be  sought  there  during  business  hours,  either  by  the 
holder  himself  or  by  a  messenger  sent  for  that  purpose.  If  he  is  not  in  at* 
tendance,  the  notice  may  be  left  with  his  clerk:  Edion  v.  Jacobs,  14  La.  494 
private  secretary:  Iferz  v.  Kaiser,  20  La.  An.  377;  or  the  person  in  charge 
Lord  V.  Appleton,  15  Me.  270;  JIfercantUe  Bank  v.  McCarthy,  7  Mo.  App.  318 
Stephenson  v.  Primrose,  33  Am.  Dec  281;  if  it  is  left  with  one  declaring  him- 
self to  be  the  indorser*s  agent,  the  service  is  not  invalidated  by  showing  that 
he  is  not  agent:  Jacobs  v.  Turner,  2  La.  An.  964.  The  proof  of  notice  need 
not  indeed  show  with  whom  the  notice  was  left:  Bank  qf  Louisiana  v.  Mams' 
ker,  15  La.  115.  Thus,  where  the  proof  shows  merely  that  the  notice  was 
''left  at  the  office  of  the  defendant,'*  he  not  being  in,  it  is  good:  Commereial 
Bank  v.  Oove,  Id.  113.  If  the  holder  or  messenger  finds  the  indorser  absent 
from  his  place  of  business  during  business  hours,  and  no  one  in  attendance, 
the  door  being  closed,  he  is  not  required  to  leave  any  written  notice,  and  it  is 
held,  that  in  such  a  case  no  further  attempt  need  be  made  to  serve  the  notice, 
personally  or  otherwise:  Crosse  v.  Smith,  I  Man.  &  Sel.  545;  AUen  v.  Edtnon- 
son,  2  Car.  &  Kir.  547; /oAnv.  City  National  Bank,  62  Ala.  529;  a  C,  34  Am. 
Rep.  35;  Stephenson  v.  Primrose,  33  Am.  Dec.  281.  The  safer  course,  however^ 
in  such  a  case  is  to  apply  also  at  the  indorser*s  residence:  1  Pars,  on  Kotes  and 
Bills,  488;  2  Dan.  Neg.  Inst.  sec.  1016.  If,  after  a  fruitless  application  at  the 
indorser's  place  of  business,  the  notice  is  deposited  in  the  post-office,  there  is 
certainly  sufficient  diligence  to  charge  him:  John  v.  City  Nationai  Bank,  62 
Ala.  529;  S.  C,  34  Am.  Rep.  35.  Where,  however,  the  holder  seeks  to  excuse 
himself  from  giving  personal  notice,  on  the  ground  that  the  indorser  was  ab- 
sent from  his  place  of  business,  he  must  show  that  he  was  sou^t  there  during 
business  hours:  John  v.  Selma  Bank,  57  Ala.  96. 

Notice  left  at  the  indorser's  place  of  business  is  good,  although  the  indorser 
resides  in  another  parish:  Kock  v.  'Bringier,  19  La.  An.  183.  If  he  has  two 
places  of  business,  the  notice  may  be  sent  to  either:  Phillips  v.  Aldersmt, 
5  Humph.  403.  If  the  indorser's  place  of  business  is  in  a  distinct  room  in  a 
building,  the  notice  must,  of  course,  be  left  at  that  room,  and  if  left  in  any 
other  room  it  is  not  good:  Klemman  v.  Boemstein,  32  Mo.  311.  A  notice  left 
at  the  store  of  the  indorser's  son,  in  the  same  building  with  tlie  indorser's 
residence,  the  store  and  residence  being  in  separate  rooms,  with  separate  en- 
trances, and  the  father  having  no  connection  with  the  store,  although  he  may 
sometimes  be  found  there,  is  not  sufficient,  unless  such  notice  is  shown  to 
have  been  actually  received  in  due  season:  Bank  qf  United  Stcttes  v.  Corcth 
ran^  2  Pet.  121.     A  room  to  which  the  indorser  is  accustomed  to  resort,  bat 
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where  he  is  not  shown  to  carry  on  any  regolar  trade,  employment,  or  busi- 
neas,  ho  having  another  regular  place  of  boslness,  is  not  to  be  deemed  a  place 
of  business  at  which  notice  may  be  left:  Stephenton  v.  Prifnrose^  33  Am.  Dec 
281;  Bank  of  Columbia  v.  Lawrence,  1  Pet.  578;  S.  C,  1  Am.  Lead.  Cas.  396. 
The  office  of  a  corporation  is  not  the  place  of  business  of  its  president  for  the 
purpose  of  service  of  notice  on  him,  where  it  is  not  shown  to  be  his  private 
place  of  business,  and  he  resides  in  another  town:  Commercial  Bank  v.  Strong^ 
28  Vt.  316.  But  where  the  director  of  a  corporation  holds  the  office  of  the 
corporation  out  as  his  place  of  business,  by  attending  there  and  indorsing  the 
note  upon  which  he  is  sought  to  be  charged,  and  by  other  circumstances,  it 
may  be  tn^ated  as  his  place  of  business  for  the  purposes  of  notice,  although 
at  the  time  of  giving  notice  he  has  in  fact  ceased  to  attend  there,  and  the  cor- 
poration is  winding  np  its  afiGsurs:  Berridge  v.  FUzgercUd,  L.  R.,  4  Q.  K  639. 
The  office  of  a  public  official  may  also,  it  seems,  be  his  place  of  business,  so  as 
to  render  notice  left  there  with  his  private  secretary  valid  and  effectual:  Men 
T.  Kcuaer,  20  La.  An.  377.  Of  course  the  former  office  of  a  lawyer  who  has 
retired  from  practice  and  gone  on  the  bench,  can  not  be  deemed  his  place  of 
business:  Caruthers  v.  Harhert^  5  Cold.  362. 

NonoE  SsBVKD  AT  DwsLUNo-HOUSB. — Where  the  indorser  is,  inquired  for 
at  his  dwelling-house  at  a  seasonable  hour,  and  is  not  found,  the  notice  may 
be  left  with  any  person  residing  there  who  has  sufficient  discretion  to  take  care 
of  it,  and  it  will  be  a  sufficient  service  whether  the  indorser  ever  receives  the 
notice  or  not:  Bank  of  Kentucky  v.  Duncan,  4  Bush,  297;  Adams  y,  Wright^  14 
Wis.  408.  So  notice  left  with  the  family  of  a  seafaring  man  in  his  absence 
is  good:  Fiaher  v.  Evoiis,  6  Binn.  541.  And  it  seems  that  verbal  notice  left 
witii  the  wife  of  the  indorser  is  good:  Homego  v.  Coume,  6  L.  J.  Ex.  110. 
Leavin;:;  the  notice  with  the  keeper  of  a  private  boarding-house  where  the  in- 
dorser regularly  lodges,  and  which  is  for  the  time  his  dwelling-house,  he  not 
being  found  there,  is  good:  Stedman  v.  Oooch^  1  Esp.  3;  McMvrtrie  v.  Jotim^ 
3  Wash.  G.  G.  206.  So  where  the  notice  is  left  with  a  fellow-boarder  of  the 
indorser  at  such  boarding-house,  with  a  request  to  deliver  it  to  him:  Bank  qf 
United  States  v.  Hatch,  6  Pet.  250.  So  the  notice  may  be  left  with  the  bar- 
keeper of  the  hotel  where  the  indorser  lodges,  he  being  temporarily  absent, 
where  there  is  evidence  to  show  that  letters  so  left  were  deposited  in  a  safe 
place  and  regularly  delivered  to  the  guests:  Dane  v.  Kemble^  19  Pick.  112; 
Bradley  v.  Davis,  26  Maine,  45.  So  the  notice  may  be  left  in  the  indorser's 
room  at  a  hotel  during  his  temporary  absence:  Qraham  v.  Sangston,  I  Md. 
69.  But  notice  left  for  him  with  another  guest  at  the  hotel  would  not  be  suf- 
ficient to  charge  the  indorser  unless  shown  to  have  been  actually  received  by 
him,  because  guests  at  hotels  are  usually  transient,  and  also  because  there  is 
not  the  same  close  communication  and  social  intercourse  among  them  that  exists 
among  the  boarders  at  a  private  boarding-house:  Bank  of  United  States  v. 
Hatch,  6  Pet.  250.  Where  notice  is  left  at  a  hotel  without  inquiring  for  the  in- 
dorser, and  it  is  not  shown  that  he  was  lodging  there  when  the  notary  called, 
or  that  the  notice  was  handed  to  any  one  to  deliver  to  him,  and  where  indeec) 
there  is  no  proof  introduced  to  show  that  there  was  any  one  at  the  hotel,  the 
notice  is  unmistakably  insufficient:  Ashley  v.  Ountor,  15  Ark.  415.  A  notice 
left  on  the  mantel  in  a  room  in  the  notary's  house,'  where  the  indorser  was 
lying  ill,  the  notary  stating  at  the  time,  that  he  had  that  day  protested  a  note 
on  which  the  party  was  indorser,  without  describing  it,  and  the  indorser 
making  no  reply,  was  held  to  be  a  good  service  in  Miles  v.  Hall,  12  Smed.  & 
M.  332.  The  notice  must  be  delivered  to  the  indorser  if  he  is  found  at  his 
dwelling-house  or  place  of  business;  otherwise  it  must  be  left  at  the  house  ot 
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place  of  bosinefls.  Where  the  notary  on  going  to  the  indoner's  residence 
•aw  a  boy  in  the  front  yard,  and  on  being  informed,  on  inqoiry,  that  he  was 
the  indorser'sson,  handed  him  the  notice  and  told  him  to  give  it  tohia  father, 
and  saw  him  start  towards  the  honse,  it  was  held  that  there  was  no  proof  of 
sufficient  notice:  Adams  v.  Wright^  14  Wis.  408. 

If  the  notary  or  other  messenger  finds  no  one  at  the  indorser^s  dwelling- 
honse,  he  may  nevertheless  leave  the  notice  there:  Bank  of  Kentucky  y.  Dtm- 
eon,  4  Bnsh,  297.  Where  the  notary  finds  the  indorser  and  his  family  absent 
from  home  and  the  door  locked,  and  being  informed  by  a  neighbor  that  they 
are  gone  on  a  visit,  and  that  he  does  not  know  how  long  they  will  be  gone, 
leaves  the  notice  with  the  neighbor  to  be  delivered  to  the  indorser  on  his  re- 
tarn,  withont  making  any  further  attempt  to  ascertain  where  he  is,  there  is. 
sufficient  evidence  of  due  diligence:  WUXiamh  v.  Bank  of  United  StoUes,  2  Pet. 
96.  See  OranUe  Bank  v.  Ayres^  28  Am.  Dec.  253.  If  the  residence  is  one  occu- 
pied only  at  intervals,  not  being  the  regular  domicile  of  the  party,  and  the  no- 
tary callB  during  one  of  the  intervals  of  absence,  he  can  not  make  a  good  service- 
by  leaving  the  notice.  Thus,  where  a  member  of  congress  having  a  permanent 
domicile  in  his  state,  but  a  dwelling-house  also  at  Washington,  which  he  occu- 
pied during  sessions,  but  which  he  usually  left  when  congress  adjourned,  and 
a  notary  called  there  after  the  adjournment  and  when  the  party  was  absent 
from  the  city,  and  left  notice  of  protest  of  a  note,  it  was  held  that  there  was 
no  sufficient  service:  Bayley  v.  Ckvbht  16  Gratt.  284.  Where  notice  was  left 
at  a  former  dwelling-house  of  an  indorser,  none  of  his  family  at  that  time  re- 
siding there,  and  the  indorser  himself  being  absent  from  the  state,  though 
such  notice  subsequently  came  to  the  hands  of  the  wife,  it  was  held  that  the- 
proof  did  not  support  an  ayerment  of  actual  notice:  Blakely  v.  Orant,  6  Mass. 
S86. 


Shaw  v.  Bevertoge. 

[8  Hnx,  96.] 

For  DiSTURANcn  of  Occupaitt  of  ▲  Pew  an  action  in  the  case  only  may- 
he  maintained  in  his  behalf  in  England,  because  there  his  right  of  prop* 
erty  is  incorporeal — a  mere  easement. 

OwKEK  OF  Pxw  may,  in  New  York,  maintain  an  action  of  trespass  for  a  dis- 
turbance in  his  possession,  for  he  is  here  deemed  to  have  an  individual 
right  of  property  therein,  and  not  a  mere  easement. 

Tbbsfass  against  Beveridge  for  breaking  and  entering  the 
plaintiff's  **  pew  in  the  church  of  the  Associate  Congregation  m 
the  town  of  Hebron.^'  Defendant  contended  that  trespass  would 
not  lie.  The  justice  before  whom  the  action  was  brought  gave^ 
plaintiff  judgment.  This  was  reversed  on  certiorari,  to  the  com* 
mon  pleas.  From  this  judgment  of  reversal,  writ  of  error  was 
8ued  out. 

J.  OibBon,  for  the  plaintiff  in  error. 

M.  FavrchUd,  for  the  defendant  in  error. 

By  Court»  Nelson,  0.  J.    Li  England,  the  parson  is  seised  of 
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the  freehold  and  possession  of  his  church :  3  Toml.  Law  Diet. 
65,  in  the  same  manner  as  the  trustees  of  churches  are  in  this 
state:  3  B.  S.  206-215,  2d  ed.  But  there,  the  use  of  all  the 
pews  is  the  property  of  the  peurish,  to  be  used  in  common  by 
the  parishioners,  who  are  entitled  to  be  seated  orderly  and  con- 
yeniently  so  as  best  to  provide  for  the  accommodation  of  all. 
The  disposal  and  distribution  of  the  seats  rest  with  the  church- 
wardens, subject  to  the  control  of  the  ordinary,  who  seems  to 
have  an  unlimited  discretion  over  the  subject,  and  can  make 
such  changes  from  time  to  time  as  he  sees  fit:  Rep.  of  Eccl. 
Com.,  Feb.  1832;  3  Toml.  Law  Diet.  107.  An  exclusive  right 
to  the  occupation  and  enjoyment  of  a  particular  pew  may  be  pre- 
scribed for  or  granted  under  ecclesiastical  authority,  as  appur- 
tenant and  annexed  to  a  house  in  or  out  of  the  parish;  and  this, 
it  seems,  is  the  only  right  to  that  species  of  property  of  which 
the  common  law  takes  notice:  Mainvoaringy,  Oiles,  5  Bam.  &  Aid. 
866;  Loudey  v.  Hayward,  1  You.  &  Jer.  583;  3  Toml.  Law  Diet. 
107.  The  right  of  property  in  a  pew,  therefore,  being  an  incor- 
poreal one,  annexed  to  a  messuage— a  mere  easement — suffi- 
ciently accounts  for  the  English  doctrine,  that  an  action  on  the 
case  only  vfill  lie  for  a  disturbance  of  the  occupant. 

But  in  this  state,  owners  of  pews  have  an  exclusive  right  to 
fheir  possession  and  occupation  for  the  purposes  of  public  wor- 
ship; not  as  an  easement,  but  by  virtue  of  their  individual  right 
of  property  therein,  derived  perhaps,  in  theory  at  least,  from  the 
corporation  represented  by  the  trustees  who  are  seised  and  pos- 
sessed of  the  temporalities  of  the  church.  The  owners  hold  and 
possess  their  particular  seats  in  severalty,  in  subordination  to 
the  more  general  right  of  the  trustees  in  the  soil  and  freehold. 
These  rights  are  distinct  and  sejMoate;  and  neither  do  they,  nor 
the  respective  possessions  growing  out  of  the  enjoyment  of  them, 
necessarily  conflict  with  each  other:  Second  Cong.  Soc.  in  North 
Bridgetoaler  v.  Waririgy  24  Pick.  804.  The  remedy  by  an  action 
of  trespass  for  a  disturbance  of  the  owner  in  the  possession  of 
his  pew,  is  therefore  entirely  consistent  with  established  princi- 
ples; and  indeed  seems  to  be  the  most  appropriate  one  that  can 
be  brought:  Wentwotih  v.  Mrst  Pariah  in  CanUm^  8  Pick.  341; 
Baptist  Church  in  Hartford  y.  WUhereU,  8  Paige,  802. 

Judgment  reversed. 

ThbNatusb  OFTmBPsoFKKrrihAtiiiaybeluidinapewhasbeentheBiibi 
}6ct  of  aome  Bubaeqaent  research  in  New  York.  In  Voorhee$  v.  Presbyteriam 
Ckmxh,  8  Barb.  161;  S.  0.,  5  How.  Pr.  74,  it  ia  said  that  the  right  that  a  pew« 
bolder  aoqnires,  under  a  lease  thereof,  ia  "  in  sabordination  to  the  more  gen* 
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d»l  right  of  the  tnutees  in  the  soil  and  freehold."  The  right  of  the  pew- 
holder  it  in  snhordination  to  the  right  of  the  tmsteee  to  repair  and  alter  the 
chnrch.  He  can  not,  therefore,  by  an  action  to  recover  posaeaeion  of  the  pew 
from  them,  practically  enjoin  such  repairs.  His  remedy,  if  the  repairs  de- 
prive him  of  his  pew,  as  by  placing  the  pulpit  on  its  site,  is  by  an  Mtion  for 
damages.  See  also  the  same  case,  17  Barb.  109.  The  interest  of  a  pew- 
holder  under  a  lease  in  perpetuity  is  said,  in  SL  PauTs  Church  v.  Ford,  34 
Id.  18,  to  partake  of  the  character  of  realty. 

In  Woodtoorth  v.  Payne,  74  N.  Y.  200;  6  Hun,  553,  the  right  of  a  pew- 
holder,  as  distinct  from  that  of  the  owner  of  the  soil  upon  which  the  chnrch 
may  be  built,  is  reoognized.  In  that  case,  a  sale  of  tiie  soil  on  which  the 
church  was  built  was  declared  not  to  affect  the  property  in  the  pews.  AU 
the  above  cases  cite  the  principal  case. 

That  the  right  of  property  of  a  pewholder  is  subject  to  the  ri^t  in  the 
chnrdh  to  make  necessary  alterations  in  the  building,  and  that  he  is  remitted, 
in  oaae  he  is  injured  by  such  alterations,  to  an  action  on  the  case  for  damages, 
ii  declared  in  DauM  t.  Wood,  11  Am.  Dec.  151. 


Taintob  V.  Pbendebgast. 

[3  HzLl^  72.] 

FknraiPAL  mat  Sua  to  Emiorob  Bights  AoQunitD  bt  his  Aobht,  tfaoo^ 
the  former  resides  in  another  state,  and  the  fact  of  his  being  a  party  in 
interest  was  unknown  to  the  defendant  who  contracted  with  the  agent. 
The  defendant  may,  however,  avail  himself  of  equities  existing  in  hit 
favor  and  against  the  agent. 

AoiKT  OAK  NOT  MAINTAIN  AcTiON  IN  HI8  OWN  Namb,  uuless  In  exceptional 
cases,  as  where  he  has  the  rights  of  a  bailee,  etc. 

PlONOiPAL,  THOUGH  NOT  DISCLOSED  AT  THX  TiME  of  the  transaotJop,  is,  when 
discovered,  generally  liable,  unless  a  dear  intent  is  shown  to  give  exdn- 
sive  credit  to  the  agent,  or  such  intent  is  to  be  inferred  from  the  onatom 
of  trade. 

Assumpsit.  Judgment  for  plaintiff.  Defendant  moyed  for  a 
new  trial.    The  facts  appear  in  the  opinion. 

J.  A.  Spencer,  for  the  motion. 

B.  F.  Bexford,  (xmtra. 

Bj  Conrt,  Cowen,  J.  This  suit  was  brought  to  recover  a  sum 
of  money  advanced  to  the  defendant,  a  dtizen  of  this  state,  in 
part  payment  for  a  quantity  of  wool  which  he  agreed  to  deliver 
to  the  plaintiff's  agent.  The  contract  was  made  by  the  latter 
without  disclosing  the  name  of  his  principal,  who  was  a  mer- 
chant residing  at  Hartford,  Connecticut.  The  agent  was  a  resi- 
dent of  this  state.  The  wool  was  not  delivered  as  agreed,  and 
the  question  is,  whether  an  action  can  be  maintained  by  the 
principal. 
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It  zoay  be  admitted,  as  was  urged  in  the  argnment,  that 
whether  the  principal  be  considered  a  foreigner  or  not,  his  agent, 
omitting  to  disclose  his  name,  would  be  personally  liable  to  an 
action.  Even  in  case  of  a  foreign  principal,  however,  I  appre- 
hend it  wotild  be  too  strong  to  say,  that  when  discovered  he 
would  not  be  liable  for  the  price  of  the  commodity  purchased 
by  his  agent.  This  may  indeed  be  said,  when  a  clear  intent  is 
shown  to  give  an  exclusive  credit  to  the  agent.  I  admit  that 
such  intent  may  be  inferred  from  the  custom  of  trade,  where 
the  purchaser  is  known  to  live  in  a  foreign  country.  No  custom 
was  shown  or  pretended  in  the  case  at  bar;  and  where  the  par- 
ties reside  in  different  states  under  the  same  confederation,  this 
has  been  held  essential  to  exonerate  the  principal:  Thompson  v. 
Davenport,  9  Bam.  &  Cress.  78.  It  will  be  seen  by  this  case 
and  others  referred  to  by  it,  that  the  usual  and  decisive  indica- 
tion of  an  exclusive  credit  is,  where  the  creditor  knows  there  is 
a  foreign  principal,  but  makes  his  charge  in  account  against  the 
agent.  If  the  seller  be  kept  in  ignorance  that  he  is  selling  to 
an  agent  or  factor,  I  am  not  aware  of  a  case  which  denies  a 
concurrent  remedy. 

On  the  other  hand,  I  am  still  in  want  of  an  authoriiy  that, 
where  an  agent  acquires  rights  in  a  course  of  dealing  for  his 
principal,  whether  the  latter  be  foreign  or  domestic,  and  his 
name  is  kept  secret,  the  principal  may  not  sue  to  enforce  those 
rights.  I  admit  that  the  defendant  is  not  by  such  form  of  action 
to  be  cut  off  from  any  equities  he  may  have  against  the  agent. 
So  far  the  latter  is  considered  as  the  exclusive  principal;  but  no 
farther.  As  a  general  rule,  the  latter  can  not  maintain  an 
action  in  his  own  name  at  all,  and  the  exception  will  be  found 
to  arise  from  cases  where  he  has  the  rights  of  bailee  or  some 
other  rights;  not  the  mere  powers  of  a  naked  agent:  Paley  on 
Ag.  by  Lloyd,  c.  4;  Id.,  c.  5;  White  v.  BenneU,  1  Mo.  102,  104, 
105.  The  learned  judge  charged  according  to  this  principle; 
and  he  was  clearly  right.  None  of  the  quotations  so  lavishly 
made  on  the  argiunent  from  Judge  Stoiy's  treatise  on  agency 
will  be  found  to  impugn  it  in  the  least. 

New  trial  denied. 

An  Undiscloskd  Pbincipal  is  Liablk  upon  the  oontracta  of  his  agent: 
IngUhari  y.  Thousomd  Island  Hotel  Co,,  7  Hnn,  549;  Coleman  y.  First  Nai, 
Bank  of  Elmira,  53  N.  Y.  390.  He  may  alao  sue  upon  such  contracts  in  his 
own  name:  Union  India  Rvbber  Co,  v,  Tomlinson,  1  E.  D.  Smith,  379.  But 
in  such  an  action  the  same  defenses  may  be  made  that  could  haye  been  made 
had  the  agent  been  the  real  party  in  interest:  Judaon  v.  StUwelU  26  How.  Pr. 
623.     This,  however,  is  to  be  understood  with  the  qualificau  ^^  that  i^.  is  onl| 
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trae  if  there  have  been  no  circumstancea  about  the  contract  calculated  to 
notify  the  party  that  he  is  dealing  with  an  agents  ThUB  if  a  person  buy 
from  a  broker,  he  can  not  set  np  in  bar  to  an  action  by  the  original  owner  for 
the  purchase  money,  that  he  has  paid  the  broker.  For  though  this  latter 
may  not  have  disclosed  the  name  of  his  principal,  the  purchaser  knew  that 
he  acted  for  another,  and  therefore  was  not  justified  in  paying  him:  BasaeU 
Y.  Lederer,  3  N.  Y.  Supr.  Ct  676;  1  Hun,  280.  In  general,  an  agent  is  per- 
sonally liable  npon  his  contracts  if  he  has  failed  to  disclose  his  principal: 
Morrison  v.  Currie,  4  Duer,  85.  All  these  cases  cite  the  principal  case.  It  ia 
also  cited  in  Bell  y.  Tilden,  16  Hun,  348,  to  the  point  that  an  action  can  not 
be  maintained  in  the  name  of  an  agent.  An  undisclosed  principal  is  liable 
for  the  acts  of  his  agent  when  discovered:  Siiuih  v.  Phimmer^  34  Am.  Dec. 
530,  and  cases  referred  to  in  note;  but  he  may  excuse  himself  by  showing  that 
he  has  settled  with  his  agent  owing  to  documents  or  receipts  furnished  the 
latter  by  the  other  contracting  party:  Hyde  t.  WoUf^  23  Id.  48& 


LOOKWOOD  V.  BAfiNEa. 

[8  hslx.,  laa.] 

Statutb  07  Fbauob  Makes  Void  an  Agbeekent  which  by  its  terms  is  not 

to  be  performed  within  one  year  after  it  is  made. 

If  TdCH  fob  PXRFOBMINa  AN  AOBEEUENT    MAT  HaFPEN  WITHIN  A  YlBAB» 

the  agreement  is  not  avoided  by  the  statute  of  frauds,  though  the  hap- 
pening of  the  contingency  is  improbable. 
That  Pebfobmancb  of  Aorebment  mat  Commsncb  within  a  Year,  doev 

not  take  it  out  of  the  statute  of  frauds,  though  it  be  so  commenoed,  if  it 

is  not  to  be  completed  within  the  year. 
Partt  &BosiyiNO  Beneftf  of  Part  Pebformanob  of  a  Contraot,  and 

then  avoiding  it,  because  within  the  statute  of  frauds,  must  pay  for  what 

he  has  received. 
Oontract  for  a  Colt  to  be  thereafter  Begotten  and  Foaled,  and  to 

be  delivered  at  the  usual  weaning  time,  is  within  the  statute  of  frands^ 

because  it  can  not  be  completed  within  a  year. 

Beflstin  for  two  colts.  It  appeared,  the  defendant  being  the 
owner  of  a  brood-mare,  and  the  plaintiff  of  a  stallion,  that  they 
orally  agreed  that  the  mare  should  be  put  to  the  stallion,  and  if 
she  bore  a  horse  colt,  the  plaintiff  should  pay  defendant  twenty- 
five  dollars  therefor;  and  that  the  latter  should  continue  to  have 
the  ordinary  use  of  the  mare,  and  should  keep  the  colt  until  the 
usual  time  for  weaning,  or  until  it  was  from  four  to  six  months 
of  age.  The  horse  being  put  to  the  mare  in  June,  1837,  she 
bore  two  horse-colts  in  May,  1838.  Li  Apnl,  1839,  plaintiff 
tendered  the  money  and  made  demand  for  the  colts.  The  de- 
fendant refused  to  deliver  them,  and  claimed  that  the  agreement 
was  not  to  be  performed  within  one  year,  and  was  therefore  in- 
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valid  bj  the  siatate  of  frauds.    Judgment  for  p1«nfiff,     p^. 
fondant  sued  out  a  writ  of  error. 

K.  Miller  f  for  the  plaintiff  in  error. 

H.  Hogeboom,  for  the  defendant  in  error. 

Bj  Oourt,  Bbonson,  J.  When,  hy  its  terms,  the  agreement  is 
not  to  be  performed  -within  one  year  from  the  time  it  is  made, 
it  must  be  in  writing  or  it  will  be  void:  2  B.  S.,  136,  sec.  2;  Lower 
Y.  Winters,  7  Cow.  263.  But  if  the  agreement  be  such  that  the 
time  for  performance  may,  although  it  is  highly  improbable  that 
it  will,  arrive  within  the  year,  the  case  is  not  within  the  statute: 
Fenion  v.  Emblers,  3  Burr.  1278;  Moore  v.  Fox,  10  Johns.  244 
[6  Am.  Dec.  338];  McLeea  v.  Hale,  10  Wend.  426;  Plimpton  v. 
Curti88,  15  Id.  336;  Wells  v.  HorUm,  4  Bing.  40.  Although 
the  performance  is  to  begin,  and  does  in  fact  commence  within 
the  year,  yet  if  the  contract  is  not  to  be  completely  executed 
within  that  period,  the  case  is  within  the  statute.  Part  perform- 
ance within  the  year  will  not  render  the  contract  valid:  BoydeU 
V.  Drummond,  11  East,  142;  Bracegirdle  v.  Heald,  1  Bam.  &  Aid. 
722;  Birch  v.  Liverpool,  9  Bam.  &  Cress.  392.  But  the  party  ' 
who  refuses  to  go  on  with  the  contract  after  having  derived  a 
benefit  by  a  part  performance,  must  pay  for  what  he  has  received: 
Mdvor  V.  Pyne,  3  Bing.  285.  Whether  in  such  a  case  the 
plaintiff  will  recover  at  the  rate  of  compensation  provided  for 
by  the  agreement,  or  as  upon  a  quanium  meruit,  or  quantum 
vdLdxd,  is  not  now  necessary  to  inquire. 

As  I  understand  the  agreement  in  this  case,  the  colt  was  not 
to  be  delivered  to  the  plaintiff  until  it  was  at  the  least  four,  and 
perhaps  six  months  old.  This  added  to  the  eleven  months  for 
gestation  would  make  the  whole  period  which  was  to  elapse 
before  the  contract  could  be  conipletely  executed,  fifteen  or 
seventeen  months.  It  apx>ears,  then,  that  by  the  terms  of  the 
agreement,  it  was  not  to  be  performed  within  a  year,  and  .the 
fact  of  a  part  performance  within  that  time  will  not  aid  the 
case.  Although  no  time  was  specified  for  the  payment  of  the 
money  by  the  plaintiff,  it  was  I  think  payable  at  the  time  the 
colt  was  to  be  delivered,' and  not  before;  and  so  on  neither  side 
was  there  to  be  a  complete  performance  within  the  year. 

As  the  defendant  refused  to  go  on  with  the  agreement  after 
he  had  derived  a  partial  benefit  under  it,  he  must  pay  for  the 
use  of  the  horse;  but  as  the  contract  was  void,  the  plaintiff  ac« 
quired  no  title  to  the  colts,  and  the  court  below  erred  in  allow- 
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ing  him  to  reoover.    It  is  of  course  unneoeBsary  to  examine  the 
other  questions  made  by  the  bill  of  exceptions. 
Judgment  reversed. 

An  Aobsiusnt,  that  bt  its  Terms  it  not  to  be  performed  withm  a  yoer, 
is  void  by  the  etatate  of  fraads,  if  not  in  writing:  Amburger  y.  Marvm^  4 
£.  D.  Smith,  395;  OronM  v.  Orane,  7  Barb.  200;  Weir  v,  Hitt,  2  Lane.  282. 
The  qoalifioation  that  the  agreement,  "  by  its  terms,"  is  not  to  be  performed 
within  a  year,  is  of  importance;  for  if  the  agreement  be  such  that  its  per^ 
formanoe  may  be  within  a  year,  then  it  is  not  within  the  porriew  of  the 
statute:  Dre$ser  v.  Dresser^  35  Barb.  576;  Broadwell  v.  Cfetman,  2  Den.  88; 
Travis  v.  Afffert,  67  N.  T.  541;  Rhodes  y.  Rhodes,  3  Sandf.  Ch.  285.  It  is 
suggested,  however,  in  ToUey  y.  Oreene,  2  Id.  93,  that  if  the  possibility  of  the 
perfonnanoe  of  a  contract  within  a  year  depends  upon  the  occurrence  within 
that  period  of  some  act  which  the  parties  to  the  contract  can  not  hasten,  as, 
for  instance,  the  death  of  one  of  the  parties,  then  that  the  contract  is  within 
the  statute.  This,  however,  was  a  mere  suggestion  of  the  vice-ohanoellor. 
It  will  not  help  a  contract  that  the  performance  upon  the  one  side  is  to  be 
within  a  year,  if  upon  the  other  it  is  postponed  beyond  that  period:  Kdlogg 
y.  Clark,  23  Hun,  396,  all  citing  the  principal  case.  That  a  contract  which 
may  be  performed  within  a  year,  is  not  within  the  purview  of  the  statute  of 
frauds,  see  LkucoU  v.  Mclntirt,  33  Am.  Deo.  602,  and  cases  referred  to  in 
note. 

Whbbm  thxss  hatb  bkbn  Acts  nr  Pjebjobmange  of  a  contract  void  under 
the  statute  of  frauds  by  the  one  party,  and  the  contract  is  thereafter  repu- 
diated by  the  other  party,  the  latter  will  be  compelled  to  pay  for  what  he 
has  received  owing  to  such  acts.  Thus  he  must  refund  payments  which  have 
been  made  to  him  under  such  a  contract:  Moody  y.  Smith,  70  N.  Y.  600.  See 
also  BaiduAn  v.  Palmer,  10  Id.  235;  Oalvin  v.  Prenticej  45  Id.  164;  Nones  v. 
Homer,  2  Hilt.  118.  Upon  a  similar  principle  was  decided  the  case  of  Harris 
V.  FriTik,  49  Id.  29.  The  plaintiff  in  that  case  asserted  title  to  a  crop  of 
oats,  which  he  had  sown  while  in  possession  of  a  farm  under  a  verbal  con- 
tract for  its  purchase,  and  from  which  he  had  been  ejected  while  the  crop 
was  growing,  by  the  defendants,  who  thereafter  harvested  the  crop.  Plaint- 
ifPs  claim  was  sustained  by  the  court  of  appeals,  which  said:  "The  invalid- 
ity of  the  parol  agreement  to  sell  and  convey  the  land,  did  not  affect  the 
plaintifTs  title  to  the  crop.  If  the  agreement  had  remained  executory  in  all 
its  parts,  of  course  none  of  its  sti](^ulations  could  have  been  separately  en- 
forced, though  if  standing  alone  they  might  have  been  valid.  Bat  although, 
by  reason  of  the  entirety  of  the  contract,  the  plaintiff  could  not  have  en- 
forced the  stipulation  allowing  him  to  possess  and  work  the  farm,  so  long  as 
it  remained  executory,  yet,  after  it  had  been  so  far  executed  that  the  crop 
had  been  sown  and  was  growing,  the  invalidity  of  the  other  provisions  of  the 
contract,  under  the  statute  of  frauds,  could  not  be  invoked  by  the  party  who 
refused  to  complete,  as  against  the  party  not  in  default,  for  the  purpose  of 
invalidating  that  part  of  the  contract  which  had  been  executed,  and  divest- 
ing the  plaintiff's  title  to  the  crop  raised  in  pursuance  of  it. ,  The  plain tifi 
was  not  in  default,  and  was  not  the  party  asserting  the  invalidity  of  the  con- 
tract."   All  the  above  cases  cite  the  principal  case. 
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[8  UjUh  U7.] 

tnAtr^B  AocsFTZKO  A  Lbasb  does  not  Estop  him  from  danylng  hit  land- 
lord's title,  wheo  sued  by  the  latter  in  ejectment. 

Ihtabt  is  Liablb  in  EjxcfXMBNT,  if  he  holds  wrongful  possession  of  the  prop- 
erty sued  for. 

iNiANT'a  C0NTIS8ION8  AND  ADMISSIONS  are  evidence  against  him;  bat  the^ 
admission  arising  from  his  accepting  a  lease  of  his  own  realty,  is  no  more 
than  an  admission  that  he  executed  a  contract  by  which  he  is  not  bound, 
and  can  not  estop  him  from  questioning  the  lessee's  title  to  such  realty. 

Ejbotment.  Defendant  showed  title  in  himself  and  others. 
Plaintifffl  proYed  that  defendant,  while  a  minor,  had  held  possea- 
don  as  their  tenant,  and  piud  them  rent,  and  they  claimed  this 
was  an  admission  by  him  of  their  title,  which  estopped  him  from 
now  questioning  it.  The  jndge  so  ruled.  Defendant  excepted, 
and  moYcd  for  a  new  trial. 

J,  Holmes^  lot  the  motion. 

8.  Stevens,  contra. 

By  Court,  Cowkn,  J.  The  learned  judge  considered  the  de- 
fendant's contract  of  tenancy  as  an  estoppel,  although  he  was 
an  infant.  In  this  I  think  he  erred.  Even  in  a  suit  brought  on 
the  contract  directly  against  the  infant,  he  might  have  avoided 
its  effect  completely  by  showing  his  nonage.  I  think  he  may 
do  the  same,  a  fortiori,  where  his  contract  is  set  up  as  an  estop- 
pel to  conclude  him  in  an  action  of  ejectment. 

It  was  said  in  argument,  that  an  infant  is  liable  in  ejectment, 
on  the  ground  of  a  wrongful  possession,  and  his  power  to  con- 
fess is  commensurate  with  his  power  to  do  anything  for  which 
he  would  be  liable  to  an  action.  I  have  no  doubt  the  rule  is  so; 
and  it  would  have  let  in  an  admission  of  the  defendant,  that  he 
entered  on  the  land,  upon  the  plaintiffs'  showing  title  in  them- 
selves. But  here  the  title  to  the  land  was  confessedly  in  the 
infant;  and  a  constructive  confession  by  contract  amounting  to 
an  estoppel  is  sought  to  be  raised  against  his  assertion  of  that 
tiUe.  Li  other  words,  a  confession  by  contract  is  alleged  against 
him,  by  which  the  effect  of  his  titie  and  right  of  possession  is  to 
be  overcome.  This  is  certainly  no  more  than  the  confession 
that  a  contract  was  made  which  he  had  no  right  to  make;  and 
does  not  come  within  the  rule. 

New  trial  granted. 

Admissions  bt  Inpants. — In  the  case  of  Baile  v.  LUlie,  3  Hill,  149,  the 
defendant  sought  to  prove  by  the  admissions  of  plaintifiE^  a  minor,  that  no 
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settlement  of  aocoontB  between  them  had  taken  place.  The  evidence  was 
rejected.  The  supreme  court,  in  granting  a  new  trial  for  this  error,  said: 
"  The  only  point  in  the  case  is,  whether  the  admissions  of  the  plaintifi^  an 
infant,  were  admissible  in  evidence  against  him.  There  can  be  no  doubt 
they  were;  though  the  effect  of  such  admissions  may  frequently  be  oontroUed 
by  the  infant's  incompetency  to  bind  himself  by  contract.  It  is  the  daily 
practice  to  receive  the  confessions  of  infants  in  criminal  proceedings,  and  in 
actions  for  wrongs  committed  by  them  for  which  they  are  personally  respon- 
sible— as  in  actions  of  trespass,  etc  The  only  privilege  of  an  infant  who 
has  arrived  at  years  of  discretion,  even  in  civil  cases,  is  an  exemption  aA 
oommon  law  from  liability  upon  most  of  his  contracts.  Independently  of 
this  privilege  he  stands  in  court  upon  the  footing  of  an  adult." 


Johnson  v.  Peoflb. 

[8  HiUh  178.] 
iMPaAGHiiro  WiTKBas. — One  who  testifies  that  he  knows  the  genefal  ehaxao- 
ter  of  a  witness,  but  nothing  of  his  character  for  truth  and  veraoityr 
may  be  asked  whether,  from  his  knowledge  of  such  general  ohaaeter,  h» 
would  believe  the  witness  under  oath. 

PfiOSEonnoN  for  assault  and  battery.  Warren,  who  testified 
for  the  people,  was  sought  to  be  impeaohed.  An  impeaching 
witness  answered  that  he  knew  Warren's  general  character,  bat 
not  his  character  for  truth  and  veracity.  The  court  then  ruled 
that  this  witness  could  not  be  permitted  to  state  whether,  from 
his  knowledge  of  his  general  character,  he  would  believe  Warren 
on  oath.  Defendant  excepted,  and  having  been  convicted,  sued 
out  a  writ  of  error. 

C.  Tracy f  for  the  plaintiff  in  error. 

T.  Jenkins,  district  aUomey,  for  the  defendants  in  error. 

By  CouBT.  Acquaintance  with  general  character  is  enough  to 
warrant  the  usual  inquiry,  whether,  from  that  general  character, 
the  witness  would  believe  the  person  sought  to  be  impeached  on 
oath.  It  is  not  essential  for  this  purpose  that  the  character  of 
the  latter  for  truth  and  veraciiy  shotild  be  known  to  the  witness. 

Judgment  reversed. 

An  Imfxaohino  Witnsss  will  not  be  allowed  to  testify  m  to  the  geneEil 
bad  character  of  a  witness,  unless  the  party  by  whom  he  is  introduced,  in- 
tends to  supplement  this  evidence  by  an  inquiry  whether  on  account  of  such 
general  bad  character  the  impeached  witness  should  be  believed  under 
oath,  or  else  by  proof  that  not  only  his  general  oharaoter,  but  his  diancter 
for  truth  and  veracity,  is  bad:  Gilbert  v.  Sheldon,  13  Baifa.  023,  dirtangoiahing 
the  principal  case. 
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Bailet  &  SroBSf  v.  Banokeb. 

13  Hill,  188.] 
OVB  SXOOKHOLDBK  CAN  NOT  MAINTAIN  AN  AOTXON  AQAXNBT  THB  OkHIBS  tO 

recover  for  a  debt  due  from  the  whole.    He  is  left  to  the  remedies  avail* 
able  to  a  partner,  who  has  a  claim  or  debt  due  from  the  firm. 

SrOCKHOLDER  B£INO  INDORSES  OV  A  NoTE  MaDS  BT  A  COBPOBATION,  can  not 

recover  in  an  action  against  the  indorser. 

Obeditor'b  Action  against  Stogkhotldebs  is  baaed  on  the  original  demand* 
and  not  on  judgment  previously  recovered  therein  against  the  corpora- 
tion, though  he  is  required  to  recover  such  judgment  to  entitle  him  to 
sue  the  stockholders. 

Costs  of  Action  against  Cobporation  is  not  recoverable  in  an  action 
against  the  stockholders  on  the  same  demand. 

Debt.  Plaintiffs  and  defendant  were  stockholders  in  the 
Bos&ie  Gkilena  Company,  a  corporation  whose  charter  provided 
that  its  stockholders  should  be  jointly  and  severally  personally 
liable  for  the  payment  of  all  its  debts.  A  promissory  note 
made  by  the  corporation,  payable  to  G.  W.  Shephard  &  Co.  or 
order,  had  been  indorsed  by  them  to  plaintiffs.  Flaintiffis  re- 
covered judgment  against  the  corporation  on  this  note  in 
January,  1840.  They  then  sued  and  recovered  of  Shepherd  & 
Oo.  as  indorsers;  and  the  latter  having  first  obtained  an  as- 
signment of  plaintifffl*  judgment  against  the  corporation,  brought 
this  action  for  their  use,  but  in  plaintiffs*  names.  Plaintiffs  re- 
covered judgment.  Defendant  moved  for  a  new  trial.  The 
other  &ct8  appear  in  the  opinion. 

H.  S.  Dodge,  for  the  motion. 

J*.  8.  BosworOhf  contra. 

By  Court,  Bbonson,  J.  The  defendant  offered  to  prove  that 
the  plaintiffs,  as  well  as  himself,  were  stockholders  in  the  com- 
pany at  the  time  the  debt  was  contracted,  and  the  judge  re- 
jected the  evidence.  Can  a  creditor  who  is  a  stockholder  recover 
his  debt  against  the  company  from  another  stockholder?  We 
are  referred  to  the  case  of  Simonaon  v.  Spencer,  15  Wend.  548, 
to  prove  that  the  action  may  be  maintained.  The  late  chief  jus- 
tice seems  to  have  been  of  that  opinion;  but  I  do  not  find  from 
the  statement  of  the  case  that  the  plaintiff  in  that  action  was  a 
fitockholder  in  the  company,  nor  did  the  reporter  understand 
that  any  such  point  was  decided.  It  must,  I  think,  be  regarded 
as  an  open  question.  We  have  considered  this  and  other  char- 
ters of  a  similar  character  as  placing  the  stockholders  on  the  same 
footing  as  though  they  had  not  been  incorporated,  and  making 
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them  answerable  as  partners  for  the  debts  of  the  comjianj:  AUen 
T.  Sewall,  2  Wend.  327 ;  Mosa  v.  Oakley,  2  Hill,  265.  If  the  stock- 
holders are  to  be  regarded  as  partners,  or,  what  is  the  same  thing, 
as  an  unincorporated  association,  it  is  then  qnite  clear  that  one 
member  can  not  Tnaintain  an  action  against  the  others  for  a  debt 
due  from  the  whole:  MUburn  v.  Codd,  7  Bam.  &  Cress.  419; 
Holmes  v.  Eiggins,  1  Id.  74;  Causten  y.  Burke,  2  Har.  &  G.  295 
[18  Am.  Dec.  297];  CoUyer  on  .Part,  143;  Story  on  Part.  319; 
Smith's  Mercant.  Law,  16, 17.  In  one  respect  the  statute  departs 
from  the  common  law  rule  in  relation  to  partners,  and  gives  an  ac- 
tion against  the  stockholders  seyerally  as  well  as  jointly;  but  I  do 
not  see  that  this  alters  the  principle.  It  is  still  the  case  of  one 
partner  suing  another  for  a  debt  due  from  the  whole  firm.  And 
although  it  is  declared  that  ''  any  person"  having  a  demand 
against  the  company  may  sue,  section  9,  still  I  think  tilie  legis- 
lature did  not  intend  to  provide  for  creditors  who  were  members 
of  the  corporation.  They  do  not  come  within  the  reason  and 
policy  of  the  law,  which  was  made  for  the  protection  of  third 
persons  dealing  with  the  company,  and  not  for  the  benefit  of 
the  stockholders  or  copartners.  They  are  left,  and  should  in 
justice  be  left  to  such  remedies  as  had  already  been  provided  by 
law  for  the  adjustment  of  partnership  transactions.  They  may 
go  into  chancery  for  an  account,  and  have  the  claims  of  all  par- 
ties settled  upon  equitable  principles. 

The  statute  gives  the  creditor  an  action  against  the  stockhold- 
ers jointly  as  well  as  severally,  and  the  same  construction  which 
would  give  an  action  to  a  stockholder,  would  authorize  hiTn  to 
sue  himself,  which  is  absurd.  But  let  us  look  a  little  further 
into  the  consequences  of  allowing  one  stockholder  to  sue  an- 
other at  law.  When  the  defenduit  has  paid  the  debt,  he  will 
then  stand  as  the  creditor  of  the  company,  and  what  is  to  hinder 
bitn  from  turning  round  and  recovering  the  same  money  from 
the  plaintiffs  as  stockholders?  The  language  of  the  statute  is 
broad  enough  to  include  the  one  case  as  well  as  the  other,  and 
the  equity  would  be  just  as  strong  in  favor  of  allowing  the  de- 
fendant to  recall  the  money  after  he  has  paid  it,  as  it  is  in  allow- 
ing the  plaintiffs  to  recover  against  him  in  the  first  instance. 
And  thus  the  parties  might  alternately  sue  each  other  to  the  end 
of  the  chapter.    The  thing  is  preposterous. 

The  only  answer  to  this  objection  is,  that  the  plaintiffs  have 
sued  and  recovered  against  Shepard  &  Co.,  the  indorsers  of  the 
note,  and  this  action  is  brought  for  their  benefit.  But  there 
should  not  have  been  a  recovery  against  Shepard  &  Co.    When 
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fhey  were  sued  hy  the  plaintifib  for  a  debt  of  the  corporation, 
they  shotild  have  answered — "  You  can  not  recover  from  us  a 
sum  of  money  which  we  can  immediately  recall  in  an  action 
brought  against  you  as  stockholders  of  the  company."  That 
would  have  been  a  good  answer,  by  way  of  avoiding  circuity  of 
action.  It  looks  as  though  there  had  been  a  contrivance  be- 
tween the  plaintifib  and  the  indorsers  of  the  note  to  get  rid  of 
the  difficulty  which  stood  in  the  way  when  the  plaintiffs  wished 
to  recover  this  debt  of  the  company  from  a  fellow-stockholder. 
The  plaintiffs  were  owners  of  the  debt  at  the  time  it  became  due. 
They  sued  and  recovered  against  the  company,  and  no  subse- 
quent transactions  between  them  and  third  persons  could  give  a 
right  of  action  against  the  defendant  which  did  not  before  exist. 
The  case  must  be  determined  without  any  reference  to  the  as- 
signment of  the  judgment,  and  then  the  action  can  not  be  main- 
tained. 

There  is  another  question  which,  as  it  has  already  been  made 
once  or  twice  before,  and  may  probably  arise  again,  we  ought, 
perhaps,  to  dispose  of.  The  plaintiffs  were  allowed  to  recover 
the  costs  of  the  action  against  the  corporation,  as  well  as  the 
original  debt.  We  think  that  was  wrong.  The  charter  provides 
that  a  person  "  having  any  demand  against  the  said  corporation 
may  sue  any  stockholder,  etc.,  and  recover  the  same  with  costs:" 
Sec.  9.  Then  comes  the  tenth  section,  which  provides,  that 
**  before  suit  shall  be  commenced  upon  any  demand  under  the 
preceding  section  of  this  act,  judgment  shall  have  been  obtained 
against  said  corporation  upon  such  demand."  The  suit  against 
a  stockholder  is  not  based  upon  the  judgment,  but  upon  the 
original  demand,  and  the  creditor  is  to  recover  ''  the  same  with 
costs."  As  the  creditor  is  obliged  to  proceed  to  judgment 
against  the  corporation,  he  ought  in  justice  to  recover  the  costd 
of  that  action  as  well  as  his  debt;  but  upon  a  fair  construction 
of  the  statute,  we  think  it  does  not  provide  for  the  costs. 

New  trial  granted. 

Thb  Relation  of  Stookholdsbs  intkb  Sssb,  where  a  joint  and  sevenl 
liability  exists  npon  their  parts  for  the  debts  of  the  joint  stock  association 
or  corporation  of  which  they  are  members,  is  that  of  partners.  It  resnlts 
from  the  application  of  this  doctrine,  that  the  liability  of  one  stock- 
holder can  not  be  enforced  in  an  action  at  law  by  another  stockholder, 
who  is  a  creditor  of  the  corporation  or  association:  Deming  v.  PuUeston,  33 
N.  Y.  Super.  Ct.  235;  Clark  v.  Mpers,  11  Hun,  609;  Richardson  v.  Abend- 
roth,  43  Barb.  165;  Andrews  v.  Murray,  33  Id.  354;  Moea  v.  McCuUough,  7 
Barb.  295;  Wait  y.  Ferguson,  14  Abb.  Pr.  385.  The  appropriate  remedy  foi 
the  creditor  is  by  bill  in  equity  against  all  the  stockholders  liable  to  a  con 
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tribution:  Bimmons  v.  SuiMn,  26  N.  Y.  279;  Wiles  v.  Suydam,  64  N.  T.  177r 
AspintoaU  v.  STorraTMe,  1  Ijans.  384;  Beers  v.  YToter&ttry,  8  Bobw.  413. 

For  other  cases  in  which  this  relation  of  the  stockholder  is  recognized,  see 
Harger  v.  McCvllough,  2  Den.  123;  Coming  v.  McOuSought  1  N.  Y.  76; 
Erichson  v.  Kesmith,  46  N.  H.  374.  A  stockholder  may,  however,  sne  an- 
other stockholder  to  recover  a  penalty  imposed  by  statute  for  which  the  cor- 
poration itself  is  not  liable:  Scaibom  v.  L^erts,  16  Abb.  Pr.  55;  58  N.  Y.  185. 

A  Jinx2MSNT  AGAi:7ST  A  C!oBPOiLATiON  affords  no  ground  of  action  against 
the  stockholders.  If  the  statutory  liability  of  the  latter  is  attempted  to  bo 
enforced,  it  must  be  by  suit  founded  upon  the  original  cause  of  action:  Wither- 
head  V.  AUen,  4  Abb.  App.  632;  S.  C,  3  Keyes,  565.  It  has  been  a  question, 
however,  whether  evidence  of  the  judgment  against  the  corporation,  and  that  it 
oould  not  be  satisfied  from  its  effects,  was  not  sufficient  to  raise  a  prima  f tide 
liability  upon  the  part  of  the  stockholder  sued.  This  was  held  sufficient  in 
Belmont  v.  Coleman^  1  Bosw.  200;  CovJcUn  v.  Farmcaif  57  Barb.  487;  S.  C.» 
8  Abb.  Pr.  163,  both  referring  to  the  principal  case. 

Thb  Kon-liabilitt  of  a  Corporator  for  the  costs  of  tho  prosecution  of  a 
suit  against  the  corporation  or  association  of  which  he  is  a  member,  though 
there  noay  be  a  liability  upon  his  part  for  the  original  cause  of  action,  is  de- 
clared in  Kingdand  v.  Braisted^  2  Lans.  20,  and  Cushman  v.  Shepcurd,  4  Barb. 
119.  It  was  said,  however,  in  Witlierfiead  v.  Alien,  28  Barb.  667,  that  the 
construction  which  would  deduce  such  a  result  was  not  to  be  favored,  and  in 
pursuance  of  this  doctrine  a  liability  upon  the  part  of  the  stockholders  for 
costs  was  declared,  though  the  statute  provision  appears  to  have  been  no 
stronger  than  that  presented  by  the  principal  case.  That  case,  however, 
reversed  on  error:  See  3  Eeyes,  565. 


Dezell  v.  Odell. 

[3  Hiix,  316.] 

QffiCEB  Seizino  Goods  under  Execution  Aoquibis  a  spedal  pgoportj 
therein,  and  may  maintain  trover  for  their  subsequent  conversion. 

Bboeiftor  with  Whom  Goods  are  Left  after  being  levied  upon  under  ez»- 
oution,  and  who  detains  them  after  he  ceases  to  be  entitled  to  rebdD 
them  under  his  receipt,  may,  by  the  levying  officer,  be  sued  in  trover  or 
replevin,  or  directly  on  the  contract  contained  in  the  receipt. 

Conversion,  Betusal  to  Dkltvsr  Propebtt  u  Evidsncb  of. 

Beceiftor  oan  not  Defend  Himsklv  on  the  ground  that  the  levy  wai  ez* 
cessive. 

Rboeiftor's  Beceift  Estops  Him  from  claiming  the  property  as  his  own, 
where  he  makes  no  such  claim  at  the  time  of  the  levy,  and  does  not 
stipulate  that  his  receipt  shall  be  without  prejudice  to  his  right. 

Tboteb  by  Odell,  constable,  against  J.  Dezell,  receiptor.  Tho 
former  on  October  1, 1839,  levied  an  execution  in  favor  of  John 
Ljtle  and  against  D.  Mitchell  and  A.  Dezell,  on  tho  property  in 
controversy.  The  defendant  gave  Odell  a  receipt  for  the  prop- 
erty, containing  an  agreement  to  deliver  it  to  Odell,  on  tha 
twenty-ninth  day  of  October,  etc.    Demand  for  the  property 
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"was  made  at  the  time  specified  in  the  reoeipt.  Defendant  re- 
fused to  deliver  it,  claimed  to  be  its  owner,  and  threatened  to 
prosecute  plaintiff  if  he  interfered  with  it.  At  the  trial,  the 
court  held  defendant  estopped  by  his  receipt,  and  rejected  evi- 
dence of  his  ownership.  The  court  also  excluded  evidence 
offered  to  prove  that  a  part  of  the  property  sued  for  would  have 
sold  for  enough  to  satisfy  the  execution.  Judgment  for  plaint- 
iff.   Defendant  prosecuted  a  writ  of  error. 

J,  D.  McLaren^  for  the  plaintiff  in  error. 

A.  B,  James,  for  the  defendant  in  error. 

By  Court,  Cowen,  J.  An  officer  seizing  goods  in  virtue  of  an 
execution  acquires  a  special  property.  That  entitles  him  to 
maintain  trover  for  a  subsequent  wrongful  conversion.  He  doe» 
not,  by  leaving  the  property  with  another  and  taking  a  receipt, 
part  with  his  interest;  but  only  his  possession.  The  receiptor 
holds  as  his  delegate  or  bailee,  on  the  terms  specified  in  the 
receipt.  Upon  the  officer  becoming  entitied  to  a  redelivery  ac-^ 
cording  to  those  terms,  the  force  of  the  receipt  is  completely* 
gone;  and  his  entire  property  acquired  by  the  levy  reverts.  If 
the  receiptor  detain  it,  the  officer  may  bring  replevin  or  trover  for 
the  wrong  according  to  its  nature.  Eefusal  to  deliver  is  evidence 
of  a  conversion.  True,  an  action  would  also  lie  directiy  upon  the 
contract  contained  in  the  receipt;  but  whether  the  officer  will 
resort  to  this  or  sue  for  the  wrong,  rests  in  his  election;  as  it 
always  does  in  the  election  of  a  bailor  under  like  circumstances. 

There  is  no  color  for  the  objection  that  the  wagon  alone 
would  have  brought  sufficient  to  satisfy  the  execution.  A 
receiptor  can  not,  under  any  circumstances,  defend  himself  on 
the  ground  of  an  excessive  levy.  That  is  a  question  between 
the  officer  and  the  execution  debtor.  The  latter,  if  there  be  a 
wanton  excess,  may  doubUess  have  his  remedy  by  an  action  on 
the  case;  but  the  officer's  right  of  property  is  in  no  way  affected 
by  the  circumstance.  The  objection  came  with  the  less  color 
in  this  case,  inasmuch  as  the  defendant  below,  on  the  officer 
demanding  the  property,  set  up  a  titie  to  the  whole,  wagon  and 
all,  refusing  to  deliver  any  portion  of  it. 

The  levy  was  on  the  first  of  October,  1839,  under  an  execu- 
tion against  A.  Dezell,  whereupon  the  defendant  below  gave  the 
constable  a  receipt  containing  a  promise  to  deliver  the  property 
on  the  twenty-ninth.  On  the  constable  that  day  demanding  it, 
the  defendant  refused  to  deliver,  on  the  ground  that  the  prop- 
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eirty  was  his  own.    The  court  below  held  that  he  was  estopped 
by  his  receipt;  and  I  think  they  were  correct. 

It  may  be  conceded  that,  had  the  defendant's  claim  been 
interposed  at  the  time  of  the  levy,  and  he  had  signed  the  receipt 
in  terms,  without  prejudice  to  his  right,  the  question  would 
have  been  open.  The  creditor  would  thus  have  been  put  upon 
his  guard,  and  enabled  to  seek  for  other  property,  on  finding 
that  his  debtor  had  no  title  to  that  in  question.  Indeed,  here 
was  a  cause  of  action  on  the  part  of  the  receiptor  directly  calcu- 
lated to  influence  the  conduct  of  the  creditor  in  a  way  prejudi- 
cial to  his  interests,  unless  we  hold  the  receiptor.  The  officer 
being  induced  to  part  with  the  possession,  or  to  forbear  taking 
actual  possession,  by  the  receiptor  recognizing  his  right  and 
agreeing  to  take  or  hold  for  him,  was  itself  an  injury,  if  we 
now  let  the  defendant  go  free.  We  then  have  a  dear  case  of  an 
admission  by  the  defendant  intended  to  influence  the  conduct 
of  the  man  with  whom  he  was  dealing,  and  actually  leading 
him  into  a  line  of  conduct  which  must  be  prejudicial  to  his 
interests,  unless  the  defendant  be  cut  off  from  the  power  of 
retraction.  This  I  imderstand  to  be  the  very  definition  of  an 
estoppel  in  pais.  For  the  prevention  of  fraud,  the  law  holds 
the  admission  to  be  conclusive.  The  principle  is  the  same  as 
that  which  prevails  between  landlord  and  tenant.  The  lattez 
must  surrender  the  possession,  simply  because  he  has  received  ii 

The  general  doctrine  is  not  denied.  The  argument  is,  that  it 
should  not  be  applied  in  favor  of  an  officer  coming  under  pre- 
tense of  legal  authority,  and  demanding  the  property.  It  is 
thought  the  receiptor  should  be  taken  to  have  been  coerced  into 
the  giving  of  a  receipt,  as  the  only  expedient  for  retaining  the 
possession.  I  think  otherwise.  If  a  man  have  title,  an  officer 
is  no  more,  in  respect  to  him,  than  a  mere  stranger.  He  may 
either  use  the  necessary  force  to  retain  possession,  or  take  the 
more  usual  and  prudent  course  of  an  action  at  law,  for  the 
wrongful  seizure.  In  short,  his  remedies  are,  in  this  respect, 
the  same  as  those  of  any  other  proprietor  whose  rights  are  im- 
properly interfered  with.  The  intendment  against  him  is,  there- 
fore, the  same  as  it  would  be  against  a  man  in  possession  of 
land  taking  a  demise  from  an  adverse  claimant.  It  is  not 
enough  for  him  afterwards  to  show  that  he  had  title.  If  he  can 
show  in  addition  that  he  was  drawn  into  the  admission  of  an 
adverse  title  by  fraud,  or,  perhaps,  by  some  gross  mistake  of 
fact,  he  may  be  able  to  defend  himself.  But  by  taking  and 
holding,  he  draws  the  onus  of  showing  the  fraud  or  mistake 
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upon  himself.  The  defendant  below  offered  no  proof  of  the 
kind;  but  on  the  contrary,  it  is  entirely  apparent  that  the  title 
which  he  proposed  to  set  np  at  the  trial,  was  known  to  him  at 
the  time  of  the  levy  and  receipt.  The  officer  was,  when  he 
came  to  sell,  for  the  first  time  apprised  that  the  defendant  had 
title.  This  was  in  general  terms.  At  the  trial,  he  proposes  to 
show  that  he  had  purchased  it  of  a  third  person  with  his  own 
funds.  In  short,  his  conduct  may  be  summed  up  in  this  way: 
He  had  fraudulently  deprived  the  creditor  of  possession  through 
the  officer,  baffied  him  in  his  search  for  other  property  and  in 
the  use  of  all  means  for  collecting  his  debt,  drawn  him  by 
equivocal  conduct  into  the  expense  of  an  action;  and  at  the 
trial,  claims  the  whole  as  constituting  a  legal  defense.  I  think 
it  was  not  so,  for  the  simple  reason  that  the  law  uniformly 
throws  the  consequence  of  such  a  course  upon  the  party  who 
leads  in  it,  by  applying  the  salutary  doctrine  of  estoppel  in  pais. 
I  am  of  opinion  that  the  exceptions  to  the  decision  of  the 
court  below  were  not  well  taken,  and  that,  consequently,  the 
judgment  should  be  affirmed. 

Nelson,  0.  J.,  concurred.    Bbohson,  J.,  dissented. 
Judgment  affirmed. 


That  an  Estoppel  will  Akisb  tbom  an  Admission  or  Rspkesknta- 
noN  intended  to  influence  the  condnot  of  another  with  whom  the  first  party 
is  dealing,  and  which  actually  does  lead  him  into  a  line  of  conduct  which 
must  prove  prejudicial  to  his  interests  unless  defendant  is  estopped  from  de- 
nying its  truth,  has  been  often  declared  in  New  York,  and  the  doctrine 
of  the  principal  case  to  that  effect  approved.  Thus,  if  the  acts  of  a  person 
are  calculated  to  raise  with  the  general  public  a  belief  that  certain  persons 
are  his  partners,  he  will  be  estopped  from  denying  as  against  persons  who 
have  contracted  with  them  as  his  partners  that  they  are  such:  KeHy  v.  ScoU^ 
49  N.  Y.  601.  So  a  landlord,  who,  by  his  declarations  that  he  was  in  sole  pos- 
session, induced  the  beginning  of  an  action  of  ejectment  to  which  his  tenant 
was  not  made  a  party,  can  not  urge  this  non-joinder  in  abatement:  F%nnegan 
V.  CarrctheTy  47  Id.  600.  For  other  applications  of  this  rule,  see  Roioan  v. 
Kehetf,  4  Abb.  App.  130;  Blair  v.  Wait,  69  N.  Y.  116;  Oddie  v.  National 
CU/y  Bank  qf  New  York,  45  Id.  743;  Mo89  v.  AvereU,  10  Id.  459;  KtUogg  v. 
Amu,  41  Id.  264;  Plumb  v.  CaUarawgua  etc.  Ins,  Co.,  18  Id.  395;  La  Fargt 
▼.  Herter,  11  Barb.  172;  Chautauque  County  Bank  v.  White,  6  Id.  605;  Bron- 
9tmr.  Wknan,  10  Id.  430;  Smith  v.  HiU,  22  Id.  660;  lUld  v.  Van  CoU,  15  Abb. 
Pr.  (N.  S.)  354;  S.  C,  5  Daly,  312;  McCrnmeU  v.  Sherwood,  19  Hun,  526;  58 
How.  Pr.  456;  Oerher  v.  Monie,  56  Barb.  660;  Bcaik  qf  Oenesee  v.  Patchin 
Bank,  13  N.  Y.  316;  Kingdey  v.  Vernon,  4  Sandf.  365;  Thompson  v.  Blan- 
chard,  4  N.  Y.  309;  Frost  v.  Saratoga  Mutual  Ins.  Co,,  5  Den.  157;  Chapman 
V.  O'Brien,  34  N.  Y.  Sup.  Ct  (2  Jones  &  S.)  528;  Banks  v.  American  Tra/cA 
Society,  4  Sandf.  Oh.  467;  Haiwiey  v.  ChrimoM,  42  Barb.  23;  MeCauley  v. 
Ciwm,  2  Daly,  427. 
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The  reqniBites  to  an  estoppel  tn  pcus,  aooording  to  the  diasenting  opinion  o* 
Judge  Bronson,  are  as  follows:  "Before  the  party  is  concluded,  it  must 
appear:  1.  That  he  has  made  an  admission  which  is  clearly  inconsistent  with 
the  evidence  he  proposes  to  give  or  the  title  or  claim  which  he  sets  up;  2. 
That  the  other  party  has  acted  upon  the  admission;  and  3.  That  he  will  be  in- 
jured by  allowing  the  truth  of  the  admission  to  be  disproved.*'  See,  in  ap- 
proval of  this,  TUUm  v.  Nelson,  27  Barb.  600;  Strong  v.  Striddand,  32  Id. 
289;  Carpenter  v.  StUwdl,  12  Id.  136;  Tntaeott  v.  Davis,  4  Id.  498;  Atidrew 
v.  JEtna  Ins.  Co,,  18  Hnn,  166;  Requa  v.  Holmes,  19  How.  Pr.  445;  Hunt- 
ley  V.  Perry,  38  Barb.  573;  OreenvauU  v.  Dcwis,  4  Hill,  648;  OiOespie  v.  Car- 
penUer,  25  How.  Pr.  257;  Cfillespie  v.  Carpenter,  1  Rob.  70.  Indeed,  it  ap- 
pears from  the  above,  that  the  dissent  in  the  court  in  the  principal  case  waa 
more  due  to  a  difference  of  opinion  as  to  the  result  that  would  follow  from  an 
application  of  principles,  than  from  any  difference  of  opinion  as  to  the  prin- 
ciple itself.  A  definition  very  similar  to  this  of  Judge  Bronson's  is  given  in 
WeUaaid  Canal  Co,  v.  Hathaway,  24  Am.  Deo.  51,  and  note  page  59.  See 
also  Thompson  v.  Sanborn,  35  Id.  490,  and  note,  in  which  later  cases  in  this 
series  upon  the  subject  of  estoppel  are  collected. 

Ak  Estoppel  will  be  Pbedicated  against  the  right  of  a  party  to  deny 
the  validity  of  a  contract  whereof  he  has  secured  to  himself  the  benefits: 
Hathatoay  v.  Payne,  34  N.  Y.  109. 

An  estoppel  can  not  be  founded,  as  a  general  rule,  upon  a  mere  promise  to 
do  something  in  the  future;  thus,  a  promise  not  to  plead  the  statute  of  limita- 
tions can  not  estop  the  party  from  pleading  that  defense:  Shapley  v.  Abbott^ 
42  N.  Y.  449;  but  see  Bowe  v.  Thompson,  15  Abb.  Pr.  380.  Another  exem- 
plification is  presented  by  White  v.  Ashton,  51  N.  Y.  286,  where  a  bill  of 
lading,  having  been  signed,  which  gave  the  carrier  the  choice  of  transporting 
npon  either  of  two  lines,  proof  that  prior  to  the  reducing  of  the  afireightment 
contract  to  writing,  a  verbal  promise  had  been  made  to  carry  along  a  particu- 
lar one  of  the  two  routes,  and  that  a  confidence  in  this  promise,  upon  th» 
part  of  plaintiff,  had  induced  his  consent  to  the  contract,  was  rejected,  as  being 
but  an  ingenious  attempt  to  subvert  the  rule  which  declares  that  all  prior 
parol  negotiations  are  merged  in  the  written  evidence  of  the  contract. 

An  estoppel  can  not  be  predicated  upon  a  statement  or  admission,  if  ita 
falsity  was  known  at  the  time  to  the  party  who  attempts  to  invoke  the  estop- 
pel: Baker  v.  Union  Mut,  Ins.  Co.,  43  N.  Y.  289;  Otis  v.  Sill,  8  Barb.  108. 

Nor  can  any  admission  or  statement  work  an  estoppel,  if  it  was  not  in- 
tended to  influence  the  conduct  of  the  person  who  claims  the  estoppel,  a« 
would  be  the  case  were  a  communication  addressed  to  and  designed  solely  for 
the  information  of  one  person  acted  upon  by  another:  Mtdler  v.  PondtTf  55 
N.  Y.  335;  Donaldson  v.  HaU,  2  Daly,  327;  Mechanics'  BmiJs  v.  N.  Y.  <fc  N. 
H.  R.  R.  Co.,  4  Duer,  593.  There  are,  in  fact,  but  few  kinds  of  admissions 
which  ingenious  counsel  have  not  attempted  to  work  into  estoppels.  Thus, 
it  has  been  urged,  that  part  payments  upon  a  note  would  estop  the  payor 
from  disputing  the  title  of  the  holder  of  the  note,  to  whom  such  payments 
had  been  made,  though  it  mst  be  evident  that  all  the  requisites  to  an  estoppel 
Ml  pais  were  wanting,  whether  the  rule  declared  by  the  prevailing  or  the 
dissenting  opinion  in  the  principal  case  is  considered;  and  upon  its  authority, 
in  part,  was  the  existence  of  the  estoppel  denied:  LcunAury  v.  Depew,  2S 
Barb.  48.  So,  the  return  to  an  execution  by  the  sheriff,  that  he  had  col- 
lected it  in  part,  it  has  been  contended,  deprived  him  of  the  right  of  showing 
the  invalidity  of  the  process  under  which  the  collection  was  made,  in  order  to 
excuse  any  further  steps,  upon  his  part,  in  the  matter,  but  the  existence  of 
this  estoppel  also  was  denied:  Tucker  y.  Malloy,  48  Barb.  90. 
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A  representation,  to  create  an  estoppel,  mnst,  of  coarse,  have  been  acted 
upon:  Ibrrd  v.  Higley,  H.  &  D.  89;  Thorn  y,  BeU,  Id.  434;  Lawrence  v. 
Brovm,  5  N.  Y.  401;  Chrietianeon  v.  Lir^ford,  3  Rob.  224.  See,  also,  as  to 
what  kinds  of  admissions  will  not  operate  an  estoppel:  Stackpde  y.  Mobbina, 
47  Barb.  218;  Otis  v.  Cuaack,  43  Id.  549;  Reynolda  v.  Gamer,  66  Id.  314; 
Abhaan  v.  Boyd,  7  Daly,  32;  Reynolds  v.  Loumbury,  6  Hill,  636.  All  of  the 
above  cases  cite  tbe  principal  case. 


.  Mthb  v.  Sohenoe  &  Robinson. 

[8  HZLL,  228.] 

Brwxxn  CoNrucnNO  Equitixs  the  One  Pbiob  in  Time  is  entitled  to 
preference. 

Assignment  of  a  Chose  in  Action  takes  precedence  over  a  sabseqnent 
assignment  thereof,  though  notice  of  the  latter  be  first  given  the  debtor. 
But  the  debtor  may  lawfully  pay  to  the  subsequent  assignee  until  he  re- 
ceives notice  of  the  prior  transfer. 

PftiOB  Assignment  of  Chose  in  AenoN,  though  NoTicfB  thebeof  has  not 
been  given  the  debtor,  prevents  its  passing  by  a  general  assignment 
under  the  bankrupt  or  insolvent  acts,  or  by  attachment  by  creditor  of 
the  assignor. 

AflBIGNMSNT  AS  BETWEEN  ASSIONOB  AND  ASSIGNEE,  IS  PSBFECT  without  any 

notice  to  the  debtor.  Such  notice  is  required  for  the  latter's  protection 
only,  and  may  be  given  at  any  time  before  payment  is  made  by  him. 
Assignee  of  Chose  in  Action  mat  Site  in  his  own  Name,  on  an  express 
promise  by  the  debtor  to  pay  him,  if  such  promise  is  grounded  on  a 
sufficient  consideration.  Such  consideration  does  not  exist  where  the 
assignee  because  of  a  prior  assignment  never  was  entitled  to  payment  of 
the  debt. 

Debt  on  a  bond  made  by  Schenck  &  Bobinson  to  Muir, 
secured  by  mortgage,  and  payable  in  five  annual  installments. 
Plaintiff,  November  13, 1839,  after  payment  of  the  first  three  in- 
stallments, assigned  and  delivered  the  bond  to  Ira  Doty,  as 
collateral  security.  March  9, 1840,  plaintiff  assigned  the  bond 
and  mortgage  to  S.  Austin,  who  at  once  notified  defendants  of 
the  assignment,  and  they  promised  to  pay  him.  He  received 
payment  of  the  fourth  installment,  without  any  one  objecting. 
Thereafter,  in  October,  1840,  Doty  notified  defendants  of  his 
assignment  and  forbade  them  from  making  further  payments  to 
Austin.  They  nevertheless,  in  September,  1841,  paid  the  re- 
maining installment  to  Austin,  and  relied  upon  such  payment 
as  a  defense  to  the  present  action,  which  was  brought  in  the 
name  of  Muir,  but  for  the  benefit  of  Doty.  The  court  ruled  that 
the  payment  was  lightfully  made  to  Austin.  Verdict  and  judg" 
inent  accordingly.    Plaintiff  moved  for  a  new  triaL 
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A.  Ootdd,  for  the  plaintiff. 

F.  O.  JeweU^  for  the  defendants. 

By  Court,  CowKVy  J.  The  question  is,  whether  the  defend* 
ants  were  right  in  preferring  Austin,  and  making  the  last  pay- 
ment to  him  instead  of  Doiy.  Doiy  had  the  first  assignment 
from  the  obligee,  and,  as  between  him  and  Austin,  was  entitled 
to  the  money.  In  a  conflict  of  equitable  claims,  the  rule  is  the 
same  at  law  as  in  equiiy,  qui  prior  est  tempore^  potior  est  jure. 
There  was  no  need  of  notice  to  Austin  for  the  purpose  of  secur- 
ing the  preference  as  against  him;  and  Austin  might  have  been 
compelled  at  the  election  of  Doty  to  pay  over  to  him  the  last  in- 
stallment received  from  the  defendants.  But  before  that  install- 
ment was  paid,  he  chose  to  fix  the  defendants  by  giving  notice 
of  his  right  to  them,  and  forbidding  the  payment  of  any  more  to 
Austin.  The  payments  were  correctly  made  to  the  latter,  till 
notice.  The  payment  afterwards  was  in  the  defendants'  own 
wrong.  The  notice,  when  it  came,  afforded  them  a  complete 
protection,  and  had  the  further  effect  to  render  what  was  before 
an  inchoate  light  in  Doty,  perfect  from  the  beginning.  As 
Austin  had  never  any  right  to  receive,  the  defendants  had  now 
no  right  to  pay.  No  one  would  doubt  that  the  first  assignment 
divested  the  right  of  the  obligee,  though  the  legal  interest 
remained  in  him.  Could  he  transfer  to  Austin  a  greater  right 
tlian  his  own  ?  His  legal  interest  was  not  assignable ;  and  he  had 
X>arted  with  all  his  equitable  right.  Does  it  not  follow  that 
nothing  remained  for  Austin  ? 

The  decision  at  the  circuit,  I  admit,  derives  some  degree 
of  countenance  from  the  remarks  made  by  Chancellor  Kent  in 
Murray  v.  Lylbum,  2  Johns.  Ch.  441,  443.  I  allude  to  the 
view  there  taken  of  Bed/earn  v.  Ferrier,  1  DoVs  Pari.  Cas.  50, 
which  the  learned  chancellor  supposed  should  perhaps  be  re- 
ceived as  a  qualification  of  the  rule  laid  down  by  Lord  Thurlow, 
in  Davies  v.  Austen,  1  Yes.  jun.  249,  who  said:  ''  A  purchaser 
of  a  chose  in  action  must  always  abide  by  the  case  of  the  person 
from  whom  he  buys;  that  I  take  to  be  an  universal  rule.''  True, 
his  lordship  was  speaking  of  the  case  of  the  assignor,  as  it  stood 
between  him  and  the  debtor;  yet  the  same  rule  has  been  often 
applied  to  a  case  as  between  him  and  one  of  his  previous 
assignees.  Nothing  is  better  settled,  for  instance,  than  that  the 
previous  assignment  of  a  chose  in  action  will  prevent  its  passing 
to  assignees  by  a  general  assignment  under  the  bankrupt  or  insolv- 
■ent  acts;  an  assignment  carrying  even  the  legal  right,  and  this 
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too,  without  notice  either  to  the  debtor  or  the  subsequent 
assignees.  Ordinarily,  any  notice  to  subsequent  conventional 
assignees  must  be  out  of  the  question;  for  the  first  assignee  can 
not  know  who  they  will  be.  Notice  to  the  debtor  might,  I 
admit,  afford  them  a  better  chance;  for  then  there  would  be  one 
of  whom  they  might  inquire,  and  of  whom  they  naturally  would 
inquire.  This  might  prevent  fraud;  and,  to  require  it,  would 
therefore  perhaps  be  veiy  proper.  It  is  required  by  the  law  of 
Scotland,  as  appears  hy  Bed/earn  v.  Ferrier,  which  was  decided 
upon  the  Scotch  law.  By  that  law  there  must  be  what  is  called 
an  intimation  to  the  debtor,  before  the  assignment  is  perfect  and 
secures  a  complete  preference  even  as  against  a  subsequent 
assignee. 

In  suggesting,  however,  that  sucb  is  perhaps  the  law  of 
England  or  of  this  state.  Chancellor  Kent  admitted  that  he  was 
doing  what  was  not  necessaiy  to  the  decision  of  the  case  imder 
his  consideration,  which  turned  on  a  point  entirely  different, 
viz.,  a  lis  pendens  operating  as  constructive  notice.  In  Living^ 
sUm  V.  Dean,  2  Johns.  Ch.  479,  there  was  actual  notice.  But 
neither  Bedfeam  v.  Ferrier,  nor  the  two  cases  decided  by  Chan- 
cellor Kent,  related  to  a  previous  express  assignment.  There 
was  scarcely  the  semblance  of  such  an  assignment,  but  only  a 
trust  to  be  inferred  by  the  court  of  chancery  from  drcumstancea 
— a  sort  of  implied  trust — a  creature  peculiar  to  that  court 
The  prior  right  claimed,  was  spoken  of  as  a  latent  equiiy.  As 
between  express  assignments,  I  take  the  law  to  be  correctly  laid 
down  by  Parker,  C.  J.,  in  Wood  v.  Partridge,  11  Mass.  488, 491, 
492.  He  said:  "  Between  assignor  and  assignee  the  contract  is 
complete  without  any  notice  to  the  debtor;''  and  he  considered 
the  notice  as  intended  to  protect  the  debtor  alone.  Stoiy,  J., 
in  his  learned  work  on  the  Conflict  of  Laws,  p.  828*330,  men* 
tions  the  difference  between  the  Scotch  law  and  our  own,  admit- 
ting the  necessity  of  intimation  in  the  former.  He  says,  that 
according  to  our  law,  an  assignment  operates,  per  se,  as  an 
equitable  transfer  of  the  debt,  and  he  concedes  that  notice  is 
necessaiy  to  protect  the  debtor;  adding:  ''  But  an  arrest  or  at- 
tachment of  the  debt  in  his  hands  by  any  creditor  of  the  as- 
signor, will  not  entitle  such  creditor  to  a  priority  of  right,  if  the 
debtor  receive  notice  of  the  assignment  pendente  lUe,  and  in 
time  to  avail  himself  of  it  in  discharge  of  the  suit  against  him." 
That  has  been  held  in  several  cases:  Bholen  v.  Cleveland,  5 
Mason,  174, 176;  Fo^er  v.  Sinkler,  4  Mass.  450;  Dix  v.  Cobb, 
Id.  508.    In  Wood  v.  Partridge,  this  question  between  a  previous 
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assignee  and  a  sabseqoent  attaching  creditor,  was  considered 
the  same  in  principle  as  that  between  conflicting  assignees.  It  is 
undoubtedly  so.  The  principle  has  been  declared  by  other 
cases:  Whitens  Heirs  v.  Prentiss'  Heirs,  3  Mon.  510;  Madeiras  ▼. 
CaUeUy  7  Id.  477.  In  Jordan  v.  Black,  2  Murph.  30,  the  clain^ 
of  the  assignee  presented  a  very  strong  equity.  Hall,  J.,  said,. 
in  substance,  that,  ''upon  an  examination  of  the  authorities  it 
would  be  found  that  the  ground  taken  by  the  assignee  of  being 
a  boTiafide  purchaser,  is  tenable  by  those  persons  only  who  have 
the  legal  title  in  them,  and  plead  that  they  are  purchasers  for  a 
valuable  consideration  without  notice.  By  this  plea  they  show 
that  they  have  as  much  equity  on  their  side  as  their  opponents; 
and  that  being  the  case,  a  court  of  equiiy  will  not  interfere  and 
divest  them  of  their  legal  title.  All  that  the  assignee  shows  ia, 
that  she  purchased  the  assignor's  right  to  a  chose  in  action* 
She  has  no  legal,  but  only  an  equitable  title." 

No  fraud  upon  Austin's  rights  is  imputable  to  Doty.  He 
entertained  a  confidence  that  the  assignor  would  pay  his  claim^ 
and  that  he  should  therefore  not  find  it  necessary  to  take  meas- 
ures for  collecting  the  bond.  He  gave  notice  to  the  defendants 
as  soon  as  he  found  himself  disappointed. 

Nor  is  it  any  answer  to  Doty's  claim,  that  the  defendants  prom* 
ised  to  pay  Austin.  It  is  said  truly,  that  this,  in  an  ordinary 
case,  would  have  entitled  him  to  an  action  in  his  own  name. 
Prima  facie  it  brought  him  within  the  rule,  that  an  assignee  of 
a  chose  in  action  may  sue  in  his  own  name,  on  an  express 
promise  by  the  debtor  to  pay  him.  This  arises  from  coiisider- 
ation  and  privity;  but  in  the  case  at  bar,  the  assignment  to 
Austin  having  failed  of  efiEect  by  reason  of  the  prior  assignment 
to  Doiy,  there  vms  no  consideration  for  the  promise.  The  case 
is  the  same  as  if  Austin  had  held  no  assignment  even  m  form. 
The  last  payment  by  the  defendants  veas,  therefore,  made  in 
their  ovm  wrong;  and  there  must  be  a  new  tdal^  the  costs  to 
abide  the  event. 

New  trial  granted. 

It  IB  well  settled  in  New  York  that  an  assigiiinent  of  a  debt  is  perfect  am 
against  sabsequent  assi^ees  or  attaching  creditors,  though  no  notice  of  the 
assignment  has  been  given  the  debtor:  Robituon  v.  Weeks,  6  How.  Pr.  167; 
Lyman  v.  Gariwright,  3  £.  D.  Smith,  118;  Btuh  v.  LaHtrop,  22  N.  T.  549; 
Baker  v.  KenwoHhy,  41  Id.  216;  Bichardson  ▼.  Ainsioorth,  20  How.  Pr.  531; 
Countryman  v.  Boyer,  3  Id.  390;  Greenlree  ▼.  Boeenetock,  61  N.  T.  508; 
Freund  v.  Importera*  «tf  T,  Nat.  Bank,  76  N.  Y.  356.  Notice  is  only  reqnisits 
to  bind  the  debtor  himself,  who,  without  it,  would  be  justified  in  paying  the 
subsequent  assignee:  See  cases  eupra. 
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Parka  y.  Innia,  33  Barb.  42,  ftttempts  a  restrl  ^tion  of  the  doctrine  of  tha 
principal  case,  for  it  decides  that  an  assignee  of  a  residuary  interest  in  the 
estate  of  a  testator  is  bound  to  give  notice  to  the  executors  or  trustees  hold- 
ing the  estate,  of  the  assignment,  in  order  to  secure  priority  and  make  the 
transfer  effectual  against  subsequent  assignees  or  purchasers  in  good  £aith» 
who  perfect  their  titles  by  notice. 

Equity  prior  in  point  of  time  prevails:  f^chermerhom  v.  Merrill,  I  Barb. 
518.     All  the  above  cases  cite  the  principal  case. 

In  Van  Buskirk  v.  HaHford  Ins,  Co.^  36  Am.  Dec.  43,  a  decision  diametri- 
cally opposed  to  that  in  the  principal  case  was  made.  It  was  there  held  that 
an  assignment  of  a  chose  in  action  is  of  no  effect  as  against  a  subsequent  ao- 
aignee,  unless  within  a  reasonable  time  after  assignment  notice  thereof  is 
given  the  debtor.  In  the  note  to  that  case  the  conflicting  decisions  on  this 
subject  are  reviewed. 


Gabdneb  v.  Ejtteltas  Ain>  McGabtt. 

[8  Hn.L,  330.] 

Covenant  of  Title  and  for  Quiet  Enjoyment  made  by  a  lessor  exacts  of 
him  only  that  he  shall  have  such  title  at  the  time  as  enables  him  to 
give  a  free,  unincumbered  lease  for  the  term  demised. 

Lbssob  is  not  Liable  for  Acts  of  Strangers  to  the  title,  though  hia 
lease  contains  a  covenant  for  quiet  enjoyment. 

Covenant  for  Quiet  Enjoyment  is  Broken  if  the  lessee  can  not  enter 
because  another  is  already  in  possession  under  title  paramount. 

Covenant  for  Quiet  Enjoyment  is  not  Broken  if  the  possession  of  the 
premises  is  withheld  by  a  wrong-doer.  In  such  case  the  remedy  of  th« 
lessee  is  against  the  wrong-doer,  and  not  against  the  lessor.  This  rul« 
was  applied  where  the  wrongful  possessor  claimed  under  a  prior  lease 
which  he  insisted  had  not  terminated,  but  his  claim  proved  unfounded, 
and  he  was  afterwards  removed  from  the  premises. 

Oase  for  damages  sustained  by  Grardner  by  defendants'  failure 
to  put  him  in  possession  of  certain  premises  at  the  commence- 
ment of  the  term  demised,  which  the  former  leased  of  the  lat- 
ter, the  lease  stating  that  the  lessor  had  let  the  premises  "  and 
the  sole  and  uninterrupted  use  and  occupation  thereof  for  one 
year,"  etc.  At  the  beginning  of  the  term  one  Morse  held  posses- 
sion of  the  premises,  claiming  the  right  to  do  so,  under  a  former 
lease  to  him,  which  he  insisted  had  not  terminated.  His  claim 
proved  unfounded,  and  he,  some  months  after  the  commence- 
ment of  Obirdner's  term,  was  removed  from  the  premises. 
Gardner  paid  no  rent  during  Morse's  occupation,  but  never- 
theless insisted  that  he  had  been  damaged.  Plaintiff»  having 
been  nonsuited,  sued  out  a  writ  of  error. 

•T".  Ardhon^  for  the  plaintiff  in  error. 

C.  (y  Connor^  tot  the  defendants  in  error. 
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By  Court.  Nelson,  C.  J.  Although  this  is  an  action  upon  an 
agreement  not  under  seal,  the  principal  question  in  the  case  is 
to  be  determined  as  though  it  had  arisen  in  an  action  by  a  lessee 
against  his  lessor  for  a  breach  of  the  ordinaiy  covenants  of  titte 
and  quiet  enjoyment;  for  certainly,  the  promise  that  the  plaintiff 
should  have  the  sole  and  uninterrupted  use  and  occupation  of 
the  premises,  can  not  be  construed  to  have  a  more  extended 
effect  than  such  covenants.  Assuming  this  to  be  so,  how  does 
the  case  stand?  It  is  not  denied  that  the  plaintiff  acquired  a 
perfect  titie  to  the  premises  by  virtue  of  the  lease;  but  it  is  in- 
sisted on  the  part  of  the  plaintiff,  that  the  defendants  were 
bound  to  put  him  into  actual  possession  of  the  demised  premises, 
and  that  tiiey  are  therefore  liable  for  damages  resulting  from  the 
wrongful  holding  over  of  the  former  tenant. 

I  have  found  no  decision,  nor  has  any  been  referred  to,  going 
the  length  claimed  by  the  plaintiff;  and  it  is  quite  clear,  upon 
general  principles,  that  the  action  can  not  be  sustained.  All 
that  either  of  t!ie  covenants  mentioned  exact  of  the  lessor  is, 
that  he  shall  have  such  a  titie  to  the  premises,  at  the  time,  as 
shall  enable  him  to  give  a  free,  unincumbered  lease  for  the  term 
demised.  There  is  no  warranty  express  or  implied  against  the 
acts  of  strangers;  hence,  if  the  lessee  be  ousted  by  one  who  has 
no  titie,  the  law  leaves  him  to  his  remedy  against  the  wrong- 
doer, and  will  not  judge  that  the  lessor  covenanted  against  the 
wrongful  acts  of  strangers  unless  the  covenant  be  full  and  ex- 
press to  the  purpose:  Noke's  Gaae,  4  Bep.  80;  Dudley  v.  Iblliott^ 
8  T.  R.  684;  Mayes  v.  Bicherstaff,  Vaugh.  118;  Piatt  on  Gov.,  314, 
and  the  cases  there  cited.  I  admit,  the  covenant  of  quiet  enjoy- 
ment means  to  insure  to  the  lessee  a  legal  right  to  enter  and 
enjoy  the  premises,  and  if  he  is  prevented  from  entering  into  the 
possession  by  a  person  already  in,  under  a  paramount  titie,  the 
action  may  be  sustained.  That  was  decided  in  LudweU  v.  iVeto- 
man,  6  T.  B.  458.  In  such  a  case,  no  ouster  or  expulsion  is 
necessaiy  on  which  to  predicate  a  suit,  as  the  lessee  is  not  bound 
to  enter  and  commit  a  trespass:  Holder  v.  Ihylor,  Hob.  12;  1 
Saund.  322,'  a,  note  (2);  Piatt  on  Gov.,  327;  Orannis  v.  Clark, 
8  Gow.  36;  and  see  25  Wend.  446.'  But  if  the  party  holding 
is  a  wrong-doer,  the  remedy  of  the  lessee  is  as  perfect  and  effect- 
ual to  dispossess  him  after,  as  that  of  the  lessor  was  before  the 
execution  of  the  lease.  This  is  clearly  so  as  it  respects  the 
remedy  by  ejectment,  and,  I  apprehend,  equally  so  as  it  regards 
the  more  summary  proceedings  under  the  statute:  2  B.  S.  422, 

1.  Paw^ret  ▼.  iZforq/K.  9.  Lamrmet  t.  Frmuk. 
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Bees.  28, 29,  et  seq, ,  2d  ed.  Indeed,  as  to  the  remedy  by  ejectment, 
the  Buit  must  be  brought  by  the  lessee,  the  right  of  entry  being 
in  him  alone  at  the  time.  The  twenty-ninth  section  of  the  stat- 
ute referred  to,  authorizes  any  landlord,  or  lessor,  his  legal  rep- 
resentatives, agents,  or  assigns,  to  make  oath  in  writing  of  the 
facts  which  authorize  the  removal,  etc.  This  is  a  remedial  stat- 
ute, and  should  be  liberally  expounded  in  furtherance  of  its 
objects;  and  it  appears  to  me  that,  without  any  very  strained  con- 
struction, the  lessee  may  be  regarded  as  falling  within  the  term 
assigns,  and,  as  such,  may  institute  proceedings  under  the  act. 
But  whether  this  be  so  or  not,  upon  the  well-settled  construction 
of  the  covenants  of  title  and  quiet  enjoyment  it  is  not  the  duiy  of 
the  landlord,  when  the  demised  premises  are  wrongfully  held  by 
a  third  person,  to  take  the  necessary  steps  to  put  his  lessee  into 
possession.  The  latter  being  clothed  with  the  title  by  virtue  of 
the  lease,  it  belongs  to  him  to  pursue  such  legal  remedies  as  the 
law  has  provided  for  gaining  it,  whether  few  or  many. 
Judgment  a£Brmed. 


Ths  Rbusdt  of  a  Lssseb  Who  has  a  Covenant  fob  Quiet  Enjotmsmt, 
if  a  wrong-doer  U  in  possession  of  the  premises,  is  ejectment  against  the 
latter:  McKinney  ▼.  HoU,  8  Hmi,  339;  Mechamc^  and  Traders^  F.  Ins,  Co. 
v.  8coU^  2  Hilt.  652;  Cofnuor  v.  Bemheimer,  6  Daly,  301:  Becker  v.  De  Fared, 
I  Sweeny,  531.  An  action  upon  the  covenant,  however,  Mrill  lie  against  the 
lessor,  if  he  is  the  party  who  detains  the  possession,  or  if  he  has  put  in  pos- 
session the  person  who  keeps  out  the  lessee:  TruU  v.  Oranger,  8  N.  Y.  118. 
Such  an  action  will  also  lie  if  the  lease  or  deed  gives  no  right  to  the  posses- 
sion  of  the  premises:  ShaUuck  v.  Lamb,  65  N.  Y.  506.  The  above  cases  aU 
cite  the  principal  case.  It  is  further  cited  in  the  foUowing  cases:  In  Daupe  v. 
Oenmn^  37  How.  Pr.  9,  to  the  point  that  the  covenant  of  quiet  enjoyment  is 
not  broken  by  the  landlord's  refusing  or  neglecting  to  keep  the  demised  prem- 
ises in  repair;  in  Meeha  v.  Bowerman,  1  Daly,  100,  to  the  point  that  no  cove- 
nant will  be  implied  upon  the  part  of  the  landlord  that  the  premises  leased 
are  fit  for  the  purposes  for  which  they  were  rented;  and  in  Tyler  v.  ffeidom, 
46  Barb.  456^  to  the  point  that  no  prior  actual  entry  on  the  premises  is  neces- 
sary to  maintdn  an  action  of  ejectment;  it  is  enough  that  there  is  a  right  of 
entry. 


Smith  v.  Griffith  et  al. 

[3  HILX.,  833.] 
RkPUTATTON  18  NOT  COMPBTXNT  EVIDENCE  OF   PaKTNSBSHIF. 

Damages  BioovBitABLB  fob  Goods  Lost  or  Damaged  by  common  oarrien 
to  whom  they  were  given  for  transportation,  must  be  sufficient  to  indem- 
nify the  plaintiff  for  the  loss  sustained  at  the  time  the  injury  happened^ 
according  to  the  market  value  of  the  goods  at  the  time. 
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Dajcaoxs  Rbooyebablk  for  the  Lo6s  of  Cestaik  Tbxbs  oak  not  bs  Bs- 
DUCED  by  showiiig  that  they  were  intended  to  be  kept  in  a  nimeiy  for 
sale  the  ensning  year,  and  that  it  has  since  been  asoertained  that  such 
trees  were  of  no  intrinsic  value,  and,  if  so  kept,  that  they  would  not  haye 
proved  valuable,  there  being,  however,  no  latent  or  other  defect  in  the 
trees. 

Mbasubs  of  Daicaobs  should  not  be  fixed  aooording  to  a  sudden  or  tran- 
sient inflation  or  depression  of  prices,  but  upon  the  range  of  the  entire 
market,  and  the  average  prices  therein. 

Pbicb  Paid  fob  an  Aietiole  may  be  given  in  evidence,  because  it  is  one  of  a 
multitude  of  sales  that,  in  the  aggregate,  determine  the  market  value. 

Whole  Deposition  mat  be  Excluded  if  witness  has  refused  to  answer  one 
material  question. 

Casb.  The  defendants  were  alleged  to  be  partners  and  com- 
mon carriers.  On  April  22, 1839,  several  thousand  Alpine  mul« 
berry-trees  or  seedlings  were,  by  plaintiff,  delivered  to  defend- 
ants at  Troy,  N.  Y.,  to  be  transported  to  Lyons  in  the  same 
state.  They  were  allowed  to  remain  upwards  of  a  month  before 
forwarding,  and  were  not  received  by  plaintiff  until  June  1st. 
By  this  dcJay  in  forwarding  it  was  claimed  that  the  trees  were 
greatly  damaged.  In  order  to  prove  that  D.  Griffith,  one  of  the 
defendants,  was  a  partner  with  the  others,  evidence  of  general 
reputation  was  received  against  defendants'  objection  and  ex- 
ception. The  defendants,  to  reduce  the  measure  of  damages, 
offered  to  prove,  that  subsequent  experience  had  shown  that  the 
Alpine  mulberry  had  no  intrinsic  value;  that  their  value  at  the 
time  of  the  injury  was  factitious;  that  had  their  true  value  been 
as  well  known  then  as  at  the  time  of  trial,  they  could  have  been 
bought  for  one  dollar  per  hundred.  This  evidence  was  ex- 
cluded. The  judge,  however,  said  the  defendants  might  show 
the  value  of  the  trees  for  feeding  silkworms.  They  further 
offered  to  prove  that  the  Alpine  mulbeny  was  not  worth  rais- 
ing for  silkworms;  that  the  trees  in  question  were  bought  for 
the  purpose  of  raising  seedlings  for  sale,  and  that,  the  next 
year  after  they  were  bought,  they  were  of  no  value  for  that  pur- 
pose. This  evidence  was  rejected.  The  other  points  and  &cts 
sufficiently  appear  in  the  opinion  Verdict  and  judgment  for 
plaintiff.    Defendants  moved  for  a  new  triaL 

JJ.  Z.  Haywr^  for  the  motion. 

M.  T.  Beynoid8,  contra. 

Nelson,  0.  J.  We  agreed,  on  the  argument,  that  this  case 
must  go  down  for  a  new  trial  because  of  the  error  in  ad- 
mitting reputation  as  competent  evidence  of  the  partnership; 


July,  1842.]  Smith  v.  Qbiffith.  641 

liaving  preTioualy  come  to  the  condiision  that  such  eTidence 
'was  unsupported  by  any  sound  or  analogous  principles,  the 
rule  itself  of  most  dangerous  tendency  in  practical  operation, 
and  one  which  had  been  rather  acquiesced  in,  as  respected  a  few 
cases,  than  established  by  any  settled  adjudication  of  this  court: 
HdLliday  v.  McDougdU,  20  Wend.  81;  22  Id.  264;  S.  C,  on 
^iTor.  The  case  was  retained  with  a  view  of  examining  the 
other  points  raised  on  the  trial. 

The  defendants  proposed  to  prove  that,  subsequent  to  the 
deUvery  of  the  trees  to  them  as  carriers,  and  the  happening  of 
the  damage,  it  had  been  ascertained  by  dealers,  that  Alpine 
mulbeny-trees  were  in  truth  of  trifling  value  compared  with  the 
prices  at  which  they  had  been  sold  in  the  market;  that  these 
had  been  greatly  inflated  and  disproportioned  to  the  intrinsic 
value;  that  the  trees  were  not  worth  cultivating  for  the  purpose 
of  raising  the  silkworm;  that  they  were  purchased  by  the 
plaintiff  to  plant  as  a  nurseiy,  from  which  to  sell  the  production; 
and  that  the  article  was  of  no  value  the  next  year,  and  would 
not  have  paid  the  expense  of  cultivation.  All  this  evidence,  I 
am  of  opinion,  was  properly  rejected,  as  having  no  legitimate 
bearing  upon  the  question.  The  damages  to  which  the  plaintiff 
is  entitled,  if  any,  should  afford  an  adequate  indemnity  for  the 
loss  sustained  at  the  time  the  injury  happened;  and  the  admis- 
sion or  rejection  of  evidence  should  be  regulated  with  a  view  to 
produce  this  result  in  the  opinion  of  the  jixy.  If  goods  are 
wholly  lost  or  destroyed,  the  owner  is  entitled  to  their  full 
worth  at  the  time  of  such  loss  or  destruction.  In  trover,  the 
measure  of  damages  is  the  value  of  the  goods  at  the  time  and 
place  of  conversion,  with  interest;  or,  perhaps,  at  any  time  be- 
tween that  and  the  trial:  Kennedy  v.  Strong,  14  Johns.  128; 
West  V.  Beach,  3  Cow.  82.  And,  upon  the  same  principle,  if  the 
goods  are  partially  injured,  and  the  party  seeks  redress  for  the 
<][ualified  damage,  the  measure  should  be  in  like  proportion. 
Assuming  that  there  is  no  defect  in  the  quality  of  the  article, 
the  fair  test  of  its  value,  and  consequently  of  the  loss  to  the 
owner,  if  it  has  been  destroyed,  is  the  price  at  the  time  in  the 
market.  This  makes  him  whole,  because  the  fund  recovered 
enables  him  to  go  into  the  market  and  supply  himself  again 
with  the  goods  of  which  he  has  been  deprived.  The  objection 
to  the  evidence  offered  is,  that  it  proposed  to  take  into  con- 
sideration the  fluctuations  of  the  market  value  long  subsequent 
to  the  time  when  the  injury  happened;  thereby  making  the 
measure  of  damages  to  depend  upon  the  accidental  fall  of 
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prices  at  some  future  period  which  might  or  might  not  occur; 
and  if  it  did,  the  loss  might  or  might  not  have  fallen  upon  the 
plaintiff,  as,  for  aught  the  court  or  jury  could  know,  he  maj 
have  parted  with  the  property  before  the  depreciation.  It  is 
true  the  counsel  offered  to  prove  that  the  plaintiff  had  pur- 
chased the  trees  for  the  purpose  of  planting  and  reproducing 
the  article  for  the  market  the  next  year;  but  this  mere  unexe- 
cuted intention,  if  it  existed,  amoimted  to  nothing.  It  bound 
nobody;  and  the  plaintiff  had  a  right  to  change  it,  and  to  turn 
the  property  to  better  account  if  in  his  judgment  the  oppor- 
tunity offered. 

No  doubt,  if  the  defendants  cotdd  have  shown  any  latent 
defect  in  the  particular  trees  that  became  developed  at  some 
period  after  the  injury,  by  which  they  proved  to  be  of  an  in- 
ferior value  to  sound  and  healthy  ones,  such  as  were  regarded 
as  salable  in  the  market,  the  evidence  would  have  been  proper. 
But  this  was  not  the  effect  of  the  offer.  The  proposal  went  to 
show  a  general  depreciation  of  the  value  of  the  article  after  the 
injury,  even  in  its  best  condition.  This,  I  am  of  opinion,  was 
irrelevant  and  impertinent,  and  therefore  properly  rejected.  I 
admit  that  a  mere  speculating  price  of  the  article,  got  up  by  the 
contrivance  of  a  few  interested  dealers  with  a  view  to  control 
the  market  for  their  own  private  ends,  is  not  the  true  test.  The 
law,  in  regulating  the  measure  of  damages,  contemplates  a 
range  of  the  entire  market  and  the  average  of  prices  as  thus 
found,  running  through  a  reasonable  period  of  time.  Neither 
a  sudden  and  transient  inflation  nor  a  depression  of  prices  should 
control  the  question.  These  are  often  accidental,  produced  by 
interested  and  illegitimate  combinations  for  temporary,  special 
and  selfish  objects,  independent  of  the  influences  of  lawful 
commerce — a  forced  and  violent  perversion  of  the  laws  of  trade, 
not  within  the  contemplation  of  the  regular  dealer,  and  not  de- 
serving to  be  regarded  as  a  proper  basis  upon  which  to  deter« 
mine  the  value,  when  the  fact  becomes  material  in  the  adminis- 
tration of  justice. 

The  deposition  of  Cheeney,  I  think,  ought  to  have  been  re- 
jected, as  the  answer  to  the  fifth  cross-interrogatory  was  proper 
and  might  have  been  material.  The  fifth  direct  interrogatory 
had  called  for  his  opinion  as  to  the  value  of  the  article  in  the  city 
of  New  York  where  it  was  purchased,  to  which  he  had  responded; 
and  the  corresponding  cross-interrogatory  inquired  the  price  the 
plaintiff  had  paid  for  it.  This  he  refused  to  answer,  under  the  pre- 
text that  the  transaction  was  confidential.   Now,  though  the  price 
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paid  by  the  plaintiff  was  not  conclusiYe  upon  him,  as  lie  might 
have  been  fortunate  enough  to  buy  under  the  fair  market  value; 
yet  it  was  some  evidence  of  that  value,  and  might  well  have  been 
taken  into  the  accoimt,  with  the  other  testimony.  It  was  one  of 
a  multitude  of  sales  that,  in  the  aggregate,  might  go  to  deter- 
mine the  market  value  at  the  place  where  the  purchase  was 
made;  and  if  unexplained,  or  made  to  depend  upon  peculiar  cir- 
cumstances, might  be  regarded  as  veiy  material  evidence  of  the 
fact.  In  Sandford  v.  Handy ^  23  Wend.  260,  we  were  strongly 
inclined  to  the  opinion  that  a  misrepresentation  by  the  vendor 
of  the  actual  cost  of  an  article  was  a  material  fact,  and  compe- 
tent, under  the  circumstances,  upon  the  question  of  fraud  in  the 
sale;  and  if  so,  the  cost  price  should  be  regarded  as  material, 
when  cfdled  out  in  a  proper  case,  as  an  item  of  evidence  to  de- 
termine the  value.  If  the  witness  had  been  upon  the  stand  at 
the  time,  and  had  refused  to  answer  in  defiance  of  the  authority 
of  the  court,  his  whole  testimony  must  have  been  stricken  out 
of  the  cause;  and  as  the  same  objection  may  be  taken  to  the  tes- 
timony returned  under  tiie  commission,  as  if  the  witness  were 
examined  orally  in  court,  it  should  have  been  rejected.  The  ex- 
amination was  imperfect,  one-sided,  and,  in  effect,  ex  parte:  Kw* 
sam  V.  Foresty  25  Id.  651,  652,  and  the  cases  there  cited. 
New  trial  granted. 

Bbonsou,  J.,  concurred. 

CowEN,  J.,  dissented. 

EviDENOB  OP  General  Befutation  is  not  admiBaiUe  to  prove  partnenhipx 
McChUre  v.  O^IIaUaran,  H.  k  D.  85. 

A  DsFBTVATioN  OF  THB  RiGHT  OP  Cboss-kxaxination  by  the  miscondaot 
of  the  witness  in  refusing  to  answer  interrogatories,  or  indeed  by  any  means 
that  are  not  with  the  consent  of  the  party  or  attributable  to  the  act  of  God, 
will  entitle  the  party  so  injured  to  a  right  to  have  the  testimony  of  the  offend- 
ing witness  suppressed:  Sturm  v.  AUantic  Ina,  Co,,  63  N.  Y.  87;  Terry  v. 
McNeiU,  58  Barb.  244;  WaUan  v.  Nat.  Loan  eic,  Soc.,  22  Id.  48. 

Thjs  Pbice  at  which  Pbofebtt  has  been  Sold  or  its  use  let  is  admissible 
as  tending  to  show  the  real  value:  More  v.  Deyoe,  22  Hun,  222;  Sturm  v.  WUl- 
ioTTU,  38  N.  Y.  Sup.  Ct  (6  Jones  &  S.)  345.  Bat  where  a  large  number  of 
articles  are  sold  in  the  aggregate  for  a  given  sum,  the  opinion  of  a  witness  as 
to  the  value  of  part  of  the  articles  is  not  admissible  for  the  purpose  of  de- 
termining the  value  of  the  other  part:  Wells  v.  Keleey,  15  Abb.  Pr.  58;  S.  C, 
38  Barb.  245. 

Whsbs  the  Rboovbbt  op  Damages  Depends  upon  the  Market  Valitx 
of  an  article,  that  value  is  to  be  determined  by  an  average  of  the  prices  that 
prevailed  during  a  reasonable  period  of  time:  Cfraham  v.  MaUland,  1  Sweeny, 
162;  8.  C,  6  Abb.  (N.  S.)  328. 

Where  precise  evidence  as  to  the  market  value  at  the  place  of  dellveiy  is 
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wanting,  a  earner  wiio  ii  liable  for  snch  valne  may  abow  the  value  at  the 
•hipping  point  and  the  coat  of  transportation  to  the  place  of  delivery,  as  data 
for  its  determination:  £ichmond  v.  Broruan,  5  Den.  67. 

Thb  Value  ov  ax  Abticui  which  measures  damages  in  the  case  of  a  oon* 
version  is  that  of  the  property  at  the  time  and  place  of  conversion:  Spieer  v. 
Waters,  65  Barb.  234.  The  role  that  the  value  placed  npon  property  at  tht 
time  at  which  an  injury  is  done,  and  not  at  that  at  whidk  soit  is  broo^it,  is 
raoQgniaed  by  Van  Epp»  v.  Haarrimm,  5  Hill,  68. 


People  ex  bel.  Babby  v.  Meboein. 

[3  Bxxx,  399.] 

Fbogbedhtos  is  Habeas  Cobpus  can  not  bb  Stated  tntTiL  Cossa  of  a 
prior  proceeding  have  been  paid. 

-Onb  mat  be  Made  a  Pabty  to  Habeas  Cobptts  if  the  child  sought  by  the 
writ  is  detained  at  the  house  of  such  party  with  Ids  countenance  and 
consent. 

XSbxld  Need  not  Join  in  the  Application  fob  a  Wbtt  ov  Habeas  Cor- 
pus brought  by  its  parent  to  obtain  its  custody. 

Pabxnt  mat  Applt  fob  Wbit  of  Habeas  Cobpits  when  Ids  child  is  im« 
properly  detained.    The  latter  need  not  join  in  the  application. 

Legal  Existence  of  a  Wife  is  Suspended  dubino  Mabbiaox,  or,  at  leaiti 
merged  in  that  of  her  husband. 

Fatheb  is  Entitled  to  the  Obedience  of  his  Child  and  to  the  benefit 
of  its  labor  while  living  with  and  maintained  by  him.  The  mother,  as 
such,  is  entitled  only  to  reverence  and  respect. 

Husband  mat  Rbstbain  Wifb  of  Libebtt  in  case  of  gross  misbeha¥iar. 

Husband  can  not  Gbant  Anttuino  to  his  Wifb  nor  enter  into  any  cov- 
enant with  her. 

Agbeement  between  Husband  and  Wife  giving  the  latter  the  custody  of 
their  child  is  void  as  an  agreement,  and  as  a  delegation  of  power  is  revo- 
cable. 

JLobeement  of  Sepabation  mat  be  Made  by  husband  and  wife,  and 
they  may,  incidentally,  covenant  for  the  continued  separation  of  their 
persons. 

Tatheb  can  not  Alienate  his  Right  to  the  Custodt  and  Contbol  of 
bis  child,  except  that  he  may  bind  out  his  child  as  an  apprentice. 

Fatheb  has  the  Right  to  the  Custodt  of  Child  in  Pbefebengb  to  Mothb  k 
who  chooses  to  leave  her  husband  and  reside  with  her  father,  there  being 
no  legal  cause  for  separation. 

Estoppel  Abising  fbom  an  Adjudication  on  Habeas  Cobpus  continues 
only  while  the  circumstances  remain  the  same.  On  a  second  applica- 
tion, petitioner  may  show  that  since  the  former  adjudication,  the  reasonh 
upon  which  he  was  denied  the  custody  of  his  child  have  ceased. 

Habeas  oobfus  directed  to  Thomas  B.  Mercein  requiring  him  to 
bring  into  court  Mary  Mercein  Barry,  daughter  of  the  relator, 
John  A.  Barry.  The  child  was,  at  the  issuing  of  the  writ,  four  and 
one  half  years  of  age.     Her  mother  was  the  wife  of  Barxy  and 
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the  daughter  of  Meroein;  aud  had  deserted  the  former  and  gone 
to  reside  with  the  latter,  and  refused  to  return  to  her  husband  or 
to  give  him  the  custody  of  their  child.  In  June,  1838,  an  agree* 
ment  was  entered  into  between  Barry  and  wife  and  Mercein  re- 
citing, that  certain  differences  then  existed  between  them,  that 
neither  wished  a  final  separation,  that  they  hoped  their  differences 
would  be  amicably  adjusted,  and  providing  that,  as  the  relator's 
business  required  his  absence  from  New  York  for  a  time,  the  in- 
fant daughter  of  the  relator  and  his  wife  (the  child  now  in  ques- 
tion) should  be  left  in  her  care  until  the  first  of  May  following, 
when,  if  the  wifb  should  require  it,  the  relator  would  relinquish 
all  right  to  the  custody  of  said  child.  The  agreement  also  pro- 
Tided  that  the  minor  son  of  the  relator  and  of  his  wife  should  be 
left  with  the  latter  until  the  relator  should  require  him  to  be  de- 
livered to  him,  when  the  wife  should  have  the  option  of  accom- 
panying him.  It  was  further  provided  that  the  agreement 
might  be  at  any  time  annulled  by  the  mutual  consent  of  the 
relator  and  his  wife.  After  the  execution  of  this  agreement, 
the  relator  went  to  Nova  Scotia,  but  returned  in  September, 

1838,  and  proposed  to  his  wife  that  she  might  remain  in  New 
York  until  spring  if  she  would  promise  then  to  go  with  him  to 
Nova  Scotia,  which  she  refused,  and  upon  his  threatening  to 
take  away  their  son,  she  said  if  he  did  so  it  would  "  seal  their 
fate;"  but  the  son  was  afterwards  given  up  to  him.    In  May, 

1839,  the  relator  obtained  from  the  recorder  of  the  city  of 
New  York  a  writ  of  habeas  corpus  directed  to  the  present 
respondent,  to  obtain  the  custody  of  the  said  infant  daughter^ 
but  on  the  hearing  the  recorder  ordered  that  the  child  should  re- 
main with  its  mother  until  the  custody  should  be  changed  by 
agreement  of  the  parties  or  by  judicial  decision.  On  a  subsequent 
writ  issued  by  the  chancellor  on  the  relator's  application,  the 
chancellor,  after  a  hearing,  decided  that  the  child  was  not  im- 
properly restrained  of  its  liberiy  by  the  respondent,  and  that  no 
good  reason  then  existed  for  taking  the  child  from  his  protection 
and  the  custody  of  its  mother.  On  a  third  writ  issued  by  Judge 
Inglis  of  the  New  York  city  common  pleas,  the  decision  was 
again  adverse  to  the  relator,  but  was  reversed  by  the  supreme 
court  on  certiorari^  but  the  decision  of  the  supreme  court  was 
affirmed,  and  that  of  Judge  Inglis  reversed  by  the  court  of 
errors  on  writ  of  error,  with  costs  to  be  paid  by  the  relator: 
Mercein  v.  People^  35  Am.  Dec.  653.  After  the  decision  by  the 
supreme  court,  but  before  that  of  the  court  of  errors,  the  relator 
fbtained  a  fourth  writ  of  habeas  corpus  from  Judge  Oakley  of 
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the  New  York  city  superior  court,  directed  to  the  present  re- 
spondent and  to  the  relator's  wife,  but  on  the  hearing  it  was  held 
that  there  was  no  improper  restraint  of  the  child's  liberty,  and 
the  writ^vas  dischai^d.  The  present  writ  was  afterwards  sued. 
The  relator  recited  various  fruitless  endeavors  since  Judge  Oak- 
ley's decision  to  get  his  wife  to  return  to  him,  and  to  obtain  po»- 
session  of  his  child.  The  return  annexed  copies  of  the  returns  to 
the  previous  writs  and  reaffirmed  their  truth,  and  insisted  on 
the  decisions  therein  as  a  bar.  Many  additional  facts  were  set 
out  as  to  the  difficulties  between  the  relator  and  his  wife,  and 
the  relator's  fitness  for  the  custody  of  the  child  was  impugned. 
The  fact  that  the  child  was  of  tender  age  and  feeble  health  was 
also  urged  as  a  reason  for  not  taking  it  from  its  mother.  It  ap- 
peared that  the  costs  taxed  against  the  relator  in  the  court  of 
errors  had  not  been  paid.  Other  facts  appear  in  the  statement 
to  Mercein  v.  People,  Id.,  and  in  the  following  opinions. 

J.  A.  Spencer,  for  the  relator. 

J.  W.  Oerard  and  S.  Stevens^  for  the  respondents. 

CowEN,  J.  This  is  a  proceeding  by  writ  of  habeas  corpus, 
instituted  by  Mr.  Barry,  for  the  purpose  of  enforcing  his  rights 
as  the  father  of  his  infant  child,  detained  by  his  wife,  with  the 
sanction  of  her  father,  in  the  house  of  the  latter. 

The  relator's  claim,  in  different  aspects,  has  been  examined 
and  decided  on  several  previous  writs  before  different  commis- 
sioners; the  proceedings  on  one  of  which  resulted  in  a  writ  of 
certiorari  to  this  court,  followed  by  a  writ  of  error.  Costs  were 
awarded  against  the  relator;  and  a  preliminary  objection  is, 
therefore,  taken,  that  he  is  not  entitled  to  be  again  heard  till 
those  costs  are  paid.  The  objection  is  founded  on  a  supposed 
analogy  to  the  ordinary  cases  of  repeated  and  unsuccessful  ac- 
tions for  the  same  cause,  where  it  is  generally  allowed  as  a  dis- 
couragement to  vexatious  litigation.  Commissioners  under  the 
habeas  corpus  act,  however,  have  no  power  to  order  such  stay. 
They  are  limited  to  the  course  which  the  legislature  have  pre- 
scribed to  them.  If  the  act  was  intended  for  the  government 
of  our  conduct,  it  follows  that  our  powers  are  equally  limited. 
If  the  statute  leaves  us  to  the  common  law,  yet  the  proceeding 
is  of  the  same  summary  character  as  if  before  a  commissioner; 
and  the  reason  for  a  stay  is  no  greater  in  the  one  case  than  the 
other.  In  both,  the  object  is  the  same-— a  speedy  inquiry  into 
the  cause  for  which  the  citizen  is  detained  or  imprisoned.  From 
the  way  to  this,  the  law  has  been  sedulous,  as  far  as  possible,  to 
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remove  obstructions.  Adznittiiig,  therefore,  that  we  have  the 
power  to  order  a  stay,  we  think  it  should  not  be  exercised. 

Another  objection  is,  that  Mr.  Mercein  should  not  have  been 
made  a  party;  the  child  not  being  detained  by  him.  The  deten- 
tion is  by  his  daughter,  at  his  house,  with  his  countenance  and 
cobsent.  If  that  be  wrong  on  her  part,  it  is  equally  so  on  his; 
for  in  respect  to  a  civil  injury,  the  law  regards  every  one  who 
participates  in  and  promotes  it,  as  a  principal  wrong-doer,  and 
severally  responsible  to  the  pariy  whose  rights  have  been  in- 
vaded. It  is  impossible  to  avoid  seeing  that,  if  Mr.  Barry  is  en- 
titled to  the  custody  of  his  child,  Mr.  Merceiu  is,  in  fact,  the 
principal  offender.  Had  his  hand  been  withdrawn,  it  is  morally 
certain  that  the  relator  would  have  been  put  to  encounter  no 
serious  difficulty  in  reclaiming  the  custody  of  his  child  without 
a  lawsuit. 

The  objection  that  the  application  for  this  writ  was  irregular, 
as  not  being  in  the  form  of  a  petition  signed  by  the  party  sought 
to  be  relieved  or  by  some  person  in  behalf  of  the  party,  in  the 
words  of  the  statute,  2  B.  S.  466,  2d  ed.,  sec.  25,  supposes  that 
the  prisoner  or  person  detained  must  be  privy  to  the  proceeding. 
This  would  be  impossible  in  cases  where  very  young  children 
are  detained;  and  so,  perhaps,  in  many  others.  If  authority 
from  the  person  detained  be  ordinarily  necessary,  which  we  do 
not  admit,  clearly  there  is  nothing  in  the  statute  taking  away 
the  common  law  right  of  a  parent  to  bring  the  writ,  when  his 
child  is  improperly  detained:  See  In  re  Pearson^  4  Moore,  366; 
Wood's  Case,  3  Wils.  172;  Bex  v.  Lister,  1  Stra.  478. 

The  defendant  claims  that  Mrs.  Bany  was  lawfully  at  his 
house;  and  that,  in  her  right,  he  is  properly  accessory  to  the 
detention  of  the  child.  This  brings  us  to  a  consideration  of  the 
legal  rights  and  powers  of  the  relator  and  his  wife  in  respect  to 
their  offspring.  These  rights  and  powers,  like  nearly  all  others 
when  the  claims  of  husband  and  wife  come  in  conflict,  depend 
upon  a  rule  too  elementary  to  require  the  adduction  of  author- 
ity; and  too  obvious  to  have  been  denied  in  the  whole  course  of 
this  particular  controversy,  from  the  hearing  before  the  chan- 
cellor in  the  summer  of  1839,  8  Paige,  47;  through  the  several 
hearings  before  commissioners,  in  this  court,  and  the  court  for 
the  correction  of  errors.  The  principle  is  thus  stated  in  1  Bl. 
Com.  468:  "  The  very  being  or  legal  existemce  of  the  woman  is 
suspended  during  the  marriage,  or  at  least,  is  incorporated  and 
consolidated  into  that  of  the  husband."  Their  relative  power 
over  the  person  of  the  child  follows  as  a  consequence,  and  is 
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stated  in  the  same  book,  pp.  478,  479,  to  the  following  effect* 
The  legal  power  of  the  father  oyer  his  child  is  sufficient  to  keep 
the  latter  in  order  and  obedience.  The  father  is  entitled  to  th& 
benefit  of  his  child's  labor  while  it  lives  with  and  is  maintained 
by  him;  while  the  mother,  as  snch,  is  entitled  to  no  power  over 
it,  but  only  to  reverence  and  respect.  The  father's  legal  po^er 
ceases  at  the  age  of  tweniy-one.  The  extent  of  the  rule  is  shown 
by  the  exceptions  which  the  book  mentions  at  page  471.  They 
are  such  as  to  shield  the  wife  from  corporal  abuse,  though  **  the 
courts  of  law  will  still  permit  the  husband  to  restrain  the  wife 
of  her  liberty  in  case  of  any  gross  misbehavior." 

One  consequence  necessarily  resulting  from  the  legal  identity 
of  husband  and  wife,  answers  Mrs.  Barry's  claim  to  the  custody 
of  the  child;  which,  as  counsel  have  insisted,  arises  out  of  th& 
relator's  written  agreement,  that  she  should  retain  it.  That 
upon  a  proper  construction  of  its  words,  she  could  derive  any 
such  right  as  is  now  claimed  for  her,  I  do  not  admit.  But,  for 
the  purposes  of  the  argument,  suppose  it  an  agreement  for  per- 
manent separation — ^a  complete  relinquishment  by  the  relator  of 
all  claim  whatever,  and  a  transfer  of  his  right'  to  Mrs.  Barry. 
A  single  passage  from  the  laws  shows  its  futility-:  ''  A  man  can 
not  grant  anything  to  his  wife,  or  enter  into  covenant  with  her; 
for  the  grant  would  be  to  suppose  her  separate  existence;  and 
to  covenant  with  her  would  be  only  to  covenant  with  himself:" 
1  Bl.  Com.  468.  As  an  agreement,  therefore,  the  writing  was 
void.  As  a  delegation  of  power,  it  was  revocable  in  its  own 
nature,  and  in  this  instance  has  been  actually  revoked.  What* 
ever  latitude  may  have  occasionally  been  allowed  for  the  fram* 
ing  of  bargains  between  husband  and  wife  through  trustees,  I 
must  be  allowed  to  deny  that  it  stands  on  any  principle  which 
can  with  propriety  be  applied  to  the  case  in  question.  I  am 
aware  that  a  separate  maintenance  may  be  settled  by  the  hus- 
band on  the  wife,  and  that,  incidentally,  they  may  covenant  for 
the  separation  of  their  persons;  that  this  may,  if  you  please,  be 
done  under  such  pretexts  as  the  parties  shall  choose  to  allege, 
whether  in  consonance  or  not  with  the  law  of  divorce;  and  that 
courts  both  of  law  and  equity  have  sanctioned  such  arrange- 
ments, by  carrying  them  into  effect.  The  practice  probably 
started  on  the  principle  I  have  mentioned,  of  protection  against 
corporal  abuse,  without  its  being  sought  with  sufficient  care  to 
distinguish  the  fact  from  the  mere  declaration  of  the  parties. 
The  courts  do  not  seem  to  have  foreseen  that,  in  doing  so  much, 
they  empowered  the  parties  to  be  their  own  judges  in  a  mattei 


July,  1842.]  People  v.  Mercein.  649 

which  may,  in  the  end,  vitallj  affect  the  interests  of  society. 
The  practice  is  in  itself  by  no  means  entitled  to  favor;  and  the 
courts  are  beginning  to  regret  that  they  ever  allowed  it  to  any 
extent.  It  is  at  best  letting  into  our  system  the  doctrine  of 
conventional  divorce  in  its  worst  form.  The  advocates  of  thai 
doctrine  cany  out  their  system  to  its  proportional  consequences. 
They  would  leave  the  parties  at  liberty  to  marry  again;  thus 
fulfilling  the  supposed  law  of  nature  with  comparative  decency. 
Our  law  still  proclaims  the  obligation  of  the  marriage  con- 
tract, while  it  aids  the  parties  in  measures  to  evade  that  obliga- 
tion, and  thus  to  defraud  both  the  law  and  one  another.  The 
whole  is  indeed  matter  of  agreement  between  x)ersons  who  are 
immediately  interested;  and  the  consequences,  if  confined  to 
them,  might  be  regarded  as  of  little  moment.  The  discourage- 
ment to  enterprise  in  business,  the  wreck  of  private  fortune  and 
loss  of  character,  might  be  placed  to  the  account  of  retribution 
for  such  wickedness  or  weakness  as  can  not  endure  the  trouble 
of  becoming  respectable.  But  the  evil  does  not  stop  there.  An 
innocent  family  and  a  wide  circle  of  connections  are  perhaps 
brought  to  share  in  the  misfortune  and  disgrace,  with  more  or 
less  intensity,  as  they  may  be  more  nearly  or  remotely  related. 
The  sentiments  of  filial  reverence  are  subverted,  and  the  conju- 
gal relation  itself  distrusted  and  traduced.  Husbands  and  wives 
with  feelings  and  appetites  already  too  violent  for  the  restraints 
of  duty  or  of  shame,  are  thrown  into  the  highway  of  temptation. 
It  is  said  that  the  husband's  common  law  right  to  correct  the 
wife  began  to  be  doubted  in  the  politer  reign  of  Charles  II. : 
1  Black.  Com.  471.  It  has  since  ceased  to  exist.  In  asserting^ 
the  principle  on  which  the  barbarous  practice  of  correction  waa 
abolished,  the  courts  should  beware  of  the  opposite  extreme  that 
characterized  the  same  reign.  Much  as  we  may  congratulate 
ourselves  on  the  abolition  of  unreasonable  severity,  such  an 
achievement  would  but  poorly  compensate  for  the  general  cor- 
ruption of  domestic  morals. 

I  make  these  remarks  because  they  come  into  the  argument 
that  the  doctrine  of  separate  maintenance  can  not  be  made  to 
bear  on  the  agreement  in  question;  which,  as  it  seems  to  me,  is 
neither  within  the  original  principle  of  the  rule,  nor  the  sphere 
of  its  most  extended  practice.  If  the  husband  has  a  right  to 
transfer  the  marriage  bed  to  nis  wife,  I  deny  that  he  has,  there 
fore,  the  right  stiU  further  to  violate  his  duly  by  selling  his 
children,  with  or  without  it.  These  he  holds  under  the  duty  of 
a  personal  trust,  inalienable  even  to  another  who  is  8ui  juris;. 
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a/ortiori  to  his  "wife,  with  whom  he  can  make  no  contract  what- 
ever. 

We  do  not  perceive  with  counsel}  that  in  Msrcein  v.  Tlis 
People,  25  Wend.  64  [35  Am.  Dec.  653],  the  court  of  errors  dif- 
fered from  us  upon  this  question.  We  understand  that  court, 
on  the  contrary,  to  have  reversed  our  former  decision  upon  the 
sole  ground  that  the  question  before  us,  being  rea  judicata^  we 
had  no  right  to  take  notice  of  the  truth.  To  avoid  misapprehen- 
sion, that  court  told  us  so  by  an  express  resolution. 

I  have,  therefore,  felt  entirely  warranted  in  withholding  from 
the  agreement  that  effect  which  two  of  the  members  of  the  court 
of  errors  seemed  in  the  course  of  their  arguments,  to  have 
thought  might  possibly  be  due  to  it.  The  doctrine  of  the  cases 
cited  by  Senator  Paige,  I  have  already  conceded  in  all  their 
force :  Bex  v.  Lister,  1  Stra.  478;  Sex  v.  Mead,  1  Burr.  542.  They 
were  both  cases  of  separate  maintenance,  on  which  it  was  held 
that  the  husband  had  lost  his  power  over  the  person  of  his  wife. 
Children  were  not  in  Question.  I  have  endeavored  to  show  that 
such  cases  form  an  exception  in  the  law  of  husband  and  wife; 
and  have  suggested  some  reasons  why  I  think  the  principle 
should  not  be  extended  in  its  operation.  I  know  the  learning 
of  that  senator,  and  have  great  deference  for  his  opinion;  but  I 
have,  in  this  instance,  felt  less  diffidence  in  my  dissent,  because 
I  find  the  learned  chancellor  had  before  pronounced  the  agree- 
ment in  question  void:  The  People  v.  Mercein,  8  Paige,  67,  68. 
Admitting  that  an  agreement  for  present  separation  is  valid  as 
between  the  parties  (and  I  have  supposed  it  to  be  a  kind  of 
divorce  which  the  courts  can  not  very  well  gainsay  at  this  day), 
I  am  yet  unable  to  see  that,  as  a  consequence,  the  husband  may 
contract  away  the  custody  of  his  children.  It  need  not  be  de- 
nied that  a  father  may,  even  at  common  law,  bind  out  his 
child  to  an  apprenticeship,  as  this  court  seem  to  have  thought 
in  The  MaUer  of  McDowlea,  8  Johns.  828.  Here  again  is  a  narrow 
exception,  the  principle  of  which  should  never  be  extended  to 
any  other  case.  The  exception  itself  was  so  very  doubtful  that 
a  statute  was  deemed  necessary  for  conferring  a  right  on  the 
parent  even  to  this  extent.  Those  countries  in  which  the  father 
has  a  general  power  to  dispose  of  his  children,  have  always  been 
considered  barbarous.  Our  own  law  never  has  allowed  the 
exercise  of  such  power  except  for  some  specific  and  temporary 
purpose,  such  as  apprenticeship  during  the  father's  life,  or 
guardianship  after  his  death.  But  was  it  ever  heard  that  during 
his  life-time,  he  could  bind  out  his  child  to  his  own  wife,  eren 
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as  an  apprentice  ?  The  case  of  the  McDo  wles  was  of  persons  com- 
petent to  contract.  The  disability  of  husband  and  wife  was  not 
in  question.  In  the  language  of  Lord  Kenyon,  applied  by 
Chancellor  Walworth  to  the  agreement  in  question,  8  Paige,  67, 
I  ask,  ''how  can  it  be  in  the  power  of  any  persons  by  their 
priyate  agreement  to  alter  the  character  and  condition  which  by 
law  results  from  the  state  of  marriage  \.hilo  it  subsists?" 

The  rights  of  the  relator  being  clearly  unimpaired  by  the  al- 
leged bargain  between  him  and  his  wife,  the  case  is,  on  its  mer- 
its, brought  down  to  the  single  point  on  which  it  was  consid- 
ered before  the  chancellor,  8  Paige,  47,  viz. :  whether,  assuming 
that  the  wife  resolyes  to  continue  in  her  state  oif  separation,  a 
due  regard  to  the  welfare  of  the  child  will  warrant  an  order  for 
its  deliyery  to  the  relator;  or  whether  we  shall  allow  her  and 
her  father  longer  to  oppose  the  supposed  necessities  of  nurture 
to  the  demands  of  law.  I  say,  demands  of  law,  because  the 
defendant's  case  was  presented  to  the  chancellor  in  its  strongest 
possible  aspect;  and  no  doubt  was  entertained  by  him  of  the 
ipelator's  right  in  legal  strictness.  This  was  in  the  summer  of 
1839,  and  could  not  haye  been  long  after  the  child  was  weaned. 
The  chancellor  then  said,  if  deliyered  to  its  father,  he  had  no 
apprehension  it  would  be  treated  with  unkindness;  adding,  "  I 
haye  no  doubt  that  his  elder  daughters,  to  whose  good  charac- 
ters and  amiable  dispositions  Mrs.  Barry  herself  bears  full  and 
ample  testimony,  would  endeayor  faithfully  to  discharge  the 
duties  of  a  mother  to  their  infant  sister,  as  far  as  they  were  able 
to  do  so,  as  they  haye  already  done  to  the  brother."  After  con- 
siderable hesitation,  he  refused  an  order  in  fayor  of  the  relator, 
on  the  sole  ground  of  the  child's  then  tender  age.  The  case  was 
again  inyestigated  before  Judge  Inglis,  before  this  court,  the 
court  of  errors,  and,  finally,  on  a  habeas  corpus,  issued  in  Octo- 
ber, 1840,  returnable  before  Mr.  Justice  Oakley.  It  is  now 
three  years  since  it  was  examined  by  the  chancellor,  and  more 
than  a  year  and  a  half  since  the  suit  was  commenced  before  Mr. 
Justice  Oakley.  The  case  has  at  no  stage  appeared  to  be  any 
stronger  against  the  relator  than  it  was  when  before  the  chan- 
cellor; and  the  inquiry  seems  to  come,  with  scarcely  a  plausible 
answer — ^why  should  his  child  be  longer  withheld?  It  is  at 
present  nearly  fiye  years  old.  The  father's  claim,  if  not  stronger, 
is  at  least  more  apparent,  for  it  is  by  no  means  unimportant 
that  he  has  a  right  to  train  up  this  child  as  he  has  his  other 
daughters,  with  dispositions  to  serye  him  affectionately  in  the 
business  of  his  household,  should  its  health  become  sufficiently 
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stable.  This  may^  indeed,  be  essential  to  the  child's  wel&se; 
and,  I  am  strongly  inclined  to  belieye,  will  be  better  attended 
to  by  the  relator,  than  by  the  wife.  It  is  equally  his  right  and 
his  duty  to  see  that  the  child  shall  also  be  properly  educated  in 
other  respects.  The  general  allegation  that  a  daughter  may  hts 
well  in  the  hands  of  a  mother  who  chooses  to  leave  her  hus- 
band, would,  if  allowed,  work  an  entire  subversion  of  his  right. 
When  we  are  told  in  Mr.  Meroein's  return,  that  this  child  is 
still  in  such  delicate  health  as  to  require  a  mother's  care,  the 
first  answer  which  strikes  the  mind  is  the  generality  and  un- 
satisfactory nature  of  the  allegation — an  allegation  by  which,  if 
allowed,  the  relator  may  still  be  baffled  till  his  child  is  twenty- 
one.  Let  it  be  taken,  however,  that  evidence  of  a  propensity 
on  his  part  willfully  to  withdraw  his  child  beyond  the  reach  of 
maternal  care,  should  form  a  ground  for  our  refusing  to  inter- 
fere in  his  favor:  the  attempt  to  make  out  such  a  case,  on  the 
circumstances  before  us,  is  a  very  extraordinaiy  one.  We  have 
seen  this  man  for  years  soliciting  the  woman  to  go  with  the 
child,  and  aid  him  in  its  nurture.  Bating  some  matrimonial 
bickering,  the  state  of  his  affections  was  not  at  all  impeached 
before  the  chancellor;  and  there  is  now  nothing  left  to  impugn 
the  sincerity  of  his  attachment  both  to  the  mother  and  child. 
He  has  manifested  an  anxiety  which  nothing  could  repress,  that 
they  should  both  come  to  the  home  he  has  prepared  and  the 
table  he  has  spread  for  them;  or,  if  his  wife's  better  feelings 
should  revive  and  she  were  to  follow  after  him  and  his  child,  he 
would  no  doubt  joyfully  receive  her  at  any  time,  and  strive  to 
forget  that  she  had  ever  left  hvEii, 

The  argument  has  been  urged  as  if  there  were,  in  the  abstract, 
such  an  unfitness  in  a  woman  returning  to  the  bed  and  board  of 
her  husband  as  can  not  be  endured  consistently  with  a  proper 
sense  of  duty.  I  have  listened  in  vain  for  a  single  lisp,  even  in 
argument,  that  there  would  be  more  danger  in  this  woman  return- 
ing to  the  relator,  than  in  the  return  of  any  wife  to  any  husband 
in  Christendom.  From  all  we  can  collect,  I  am  inclined  to  think 
she  would  stand  in  as  little  danger  from  his  temper  as  from  his 
morals.  That  the  former  has  been  well  balanced  and  regulated  in 
his  intercourse  with  society  at  large,  it  is  not  necessary  either  to 
afSrm  or  deny.  Its  general  amenity  in  his  family  was  expressly 
conceded  by  Chancellor  Walworth,  after  a  severe  scrutiny.  Be- 
fore us  there  has  been  no  attempt  to  impeach  it.  The  chancellor 
was  also  of  opinion  that,  as  between  him  and  his  wife,  nothing 
had  occurred  which  was  legally  sufficient  to  authorize  a  decree 
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of  deparation;  and  the  promise  of  the  relator  during  courtship^ 
that  8he  should  continue  near  her  parents,  is  not  now  interposed 
as  a  reason  for  h&c  yoluntaiy  separation.  To  everything  else 
that  was  attempted  in  proof  before  the  chancellor,  we  may  well 
apply  the  remarks  of  Sir  William  Scott,  in  Bvana  y.  Evans^  1 
Hagg.  Consist.  35:  ''Mere  turbulence  of  temper,  petulance  of 
manners,  infirmity  of  mind,  are  not  to  be  nxmibered  among  the 
causes"  of  Yoluntary  separation.  No  corporal  violence,  or  men- 
ace of  corporal  violence,  has,  at  any  stage  of  the  controversy, 
that  I  can  see,  been  pretended;  and  looking  at  some  disclosures 
in  the  course  of  it — ^the  pecuniaiy  embarrassment  of  the  relator, 
the  cause  of  that  embarrassment,  the  manner  in  which  it  was 
met  by  the  wife,  and  the  irritating  disputes  which  ensued  con- 
cerning the  rights  and  duties  of  th«  parties — ^it  is  rather  a  mat- 
ter of  surprise  that  we  have  not  witnessed  much  greater  displays 
of  ill-temper  on  his  side  than  have  as  yet  been  charged.  His 
affections  have  been  unwarrantably  trifled  with;  and  it  is  by  no 
means  the  least  evidence  in  his  favor,  that  during  the  course  of 
a  tedious  litigation,  he  has  been  the  more  unwavering  in  his  suit, 
from  entertaining  the  hope  that  success  would  be  tributary  to  a 
restoration  of  his  conjugal  rights.  That  he  was  habitually  un- 
feeling, or  even  rude  in  language  towards  his  wife  during  the 
time  when  they  cohabited  together,  is  now  scarcely  pretended. 
The  utmost  that  can  be  imputed  are  occasional  ebullitions  of 
anger  and  vexation,  arising  from  momentazy  excitement  oper- 
ating upon  a  temper  naturally  hasty,  but  by  no  means  imrelent- 
ing.  The  children  of  his  first  marriage,  it  is  still  conceded,  are 
intelligent  and  amiable,  and  have  uniformly  demeaned  them- 
selves towards  Mrs.  Barry  with  great  attention  and  respect. 

I  entertain  no  fears,  therefore,  on  what  has  seemed  to  me  the 
whole  stress  of  the  argument  upon  the  merits  against  the  relator 
— the  alternative  between  Mrs.  Bany^s  returning  to  her  husband, 
and  abandoning  the  care  of  her  child.  I  see  nothing  to  furnish 
either  a  legal  or  moral  excuse  on  her  part  for  hesitating  upon 
such  an  alternative. 

Clearly,  however,  it  should  be  enough  for  this  part  of  the 
argument,  that  the  conduct  of  the  relator  has  been  such  as  to 
leave  her  without  excuse.  If  she  still  continue  in  a  state  of  sep- 
aration, the  consideration  of  a  few  facts  will  be  sufficient  to 
remove  all  objection  against  the  child  being  restored  to  the  hus- 
band; indeed,  dispel  all  fear  of  its  welfare  in  his  hands.  That 
he  now  commands  a  comfortable  home  with  adequate  means  for 
supporting  the  child,  is  no  longer  denied.     He  is  at  the  head  of 
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an  interesting  family,  mostly  I  believe  daughters,  who  have  been 
bred  under  his  care  in  the  best  manner;  some  of  them  from 
childhood  to  age.  That  he  is  qtialified,  and  eminently  so,  for 
the  moral  and  mental  instruction  of  this  child  is  clear.  That  in 
his  family  the  child  can  and  will  deriye  from  his  daughters  and 
other  means,  care  and  attention  fully  proportioned  to  its  physi- 
cal wants,  we  have  teason  to  be  confident.  Besides,  the  next 
oldest  child  of  the  marriage  with  Mrs.  Barry  has,  with  her  con- 
sent and  that  of  her  relatives,  been  left  in  the  exclusive  charge 
of  the  relator,  from  an  age,  I  believe,  still  younger  than  that  of 
the  child  whose  custody  she  claims  to  withhold.  The  condition 
of  the  older  child  has  been  open  to  inquiry;  and  yet  we  hear  not 
a  pretense  that  its  custody  could  have  been  more  properly  be- 
stowed. In  short,  we  know  tbat  the  relator  ranks  well  as  a  man 
of  intellect  and  education.  We  have  evidence  that,  though  not 
affluent,  he  is  yet  a  man  of  business  and  enterprise,  in  the  prime 
of  life  and  health,  of  sound  morals  and  estimable  character, 
with  a  comfortable,  indeed,  desirable  home,  and  every  means 
and  disposition  to  take  proper  care  of  the  child  whose  custody 
he  sues  for. 

So  far,  and  while  on  the  merits,  none  of  the  members  of  this  court 
have  ever  felt  any  serious  difficulty.  The  question  of  res  judicata 
— ^f  or  the  first  time  pronounced  applicable  by  the  court  of  errors 
to  an  order  made  against  a  parent  suing  for  the  custody  of  his 
child — ^is  certainly  one  which  admits  of  more  dispute.  The 
claim  on  the  side  of  the  defense  is,  that  by  the  order  of  the 
chancellor,  or  by  that  and  the  orders  made  afterwards — ^f or  they 
are  all  spread  before  us  in  the  defendant's  return — ^the  relator  is 
estopped  to  assert  his  rights,  whatever  they  may  be.  Under  the 
decision  of  the  court  of  errors,  this  would  doubtiess  be  so,  were 
the  case  exactiy  commensurate  with  what  it  was  at  the  time  when 
either  of  the  previous  orders  were  made.  The  only  question  is 
whether  an  estoppel,  for  instance,  in  virtue  of  the  last  order 
made  upon  the  habeas  corpvus  of  1840,  should  be  expanded  and 
elongated  so  as  to  cut  off  the  relator's  right  through  all  future 
time.  I  can  hardly  think  the  court  of  errors  intended  to  give  it 
such  an  effect;  and  in  the  absence  of  authority  defining  its  extent^ 
we  are  put  to  consider  the*  question  a  priori.  It  apx>ears  to  me» 
there  are  several  cases  in  the  law  precisely  analogous  in  prin- 
ciple; and  by  which  we  ought  to  be  governed  in  considering  the 
present.  A  man  sues  for  a  demand  not  yet  due,  and  sues  re- 
peatedly, but  has  a  verdict  and  judgment  against  him  upon  the 
ground,  not  that  he  has  no  claim,  but  that  it  is  inchoate.    He 
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waits  till  it  becomes  due,  and  sues  again;  no  one  would  pretend 
that  his  successive  defeats,  or  any  of  them,  should  bar  his  last 
action:  New  England  Bank  y.  Leuris,  8  Pick.  113;  Catron,  J.,  in 
I^ia  V.  Taul,  2  Terg.  467,  470  [24  Am.  Dec.  498];  WUson  v. 
HamiUcm,  9  Serg.  &  B.  424;  McLaughlin  y.  BiU,  6  Yt.  20. 
So  here,  to  speak  in  analogical  language,  when  the  relator  sued 
before  the  chancellor  and  afterwards  before  Mr.  Justice  Oakley, 
the  debt  for  which  the  suits  were  brought  had  not  yet  fallen 
due,  though  we  now  hear  from  no  one  that  it  is  not  honestly 
due.  Again,  the  decision  of  a  court  on  motion  is  received  as  an 
estoppel  only  upon  circumstances  exactly  similar.  It  may  be 
opened  on  the  question  being  changed  by  new  materials  discov- 
ered or  afterwards  accruing:  Simson  v.  Hart,  14  Johns.  63;  Dich' 
enson  v.  OiUiland,  1  Cow.  495.  The  mode  of  inquiry  is  there 
quite  analogous  to  that  on  habeas  corpus.  It  proceeds  simimarily 
on  affidavit.  The  question  also  depends  much  on  the  exercise 
of  discretion.  So,  on  habeas  corpus  to  obtain  the  possession 
of  a  child.  The  question  is  less  one  of  right  than  of  mere  cus- 
tody; a  question  which  we  know  turns  upon  expediency — too 
often  perhaps  upon  light  expediency,  shifting  as  the  hues  of  the 
chameleon.  Still  more  strikingly  analogous  is  the  common  law 
doctrine  that  a  verdict  and  judgment  in  ejectment  is  no  bar  to 
another  ejectment  for  the  same  land.  The  law  went  on  the 
ground  that  the  action  related,  like  this  habeas  corpus,  to  posses- 
sion or  custody,  and  every  new  action  supposed  a  new  and  dis- 
tinct demise.  This,  although  a  mere  fiction,  was  received  as 
working  out  a  new  point  in  the  controversy,  and  baffling  the 
force  of  the  alleged  estoppel :  Eunningt.  on  Ejectm.  12.  A  mother 
deserts  her  husband,  with  a  child  at  her  breast;  and  the  father's 
claim  is  denied  because  it  wants  a  wet-nurse,  which  he  can  not 
furnish. 

With  what  propriety,  or  what  decent  color  can  it  be  said,  on 
the  reason  ceasing,  that  the  point  is  the  same  ?  So  where  the 
father  is  a  wanderer  or  his  domestic  afi&drs  are  in  confusion,  and 
the  child  is  very  yoimg,  he  may  well  be  required  to  postpone  the 
exercise  of  his  legal  right  till  the  courts  see  such  a  permanent 
change  in  his  condition  as  shall  insure  its  comfort.  On  such 
change  occurring,  and  the  claim  being  renewed,  would  it  not  be 
trifling  with  the  party  and  the  law  to  tell  him  that,  on  an  alter- 
ation of  the  very  circumstance  which  controlled  the  first  de- 
cision, the  point  is  still  the  same,  and  has  been  adjudged  against 
him  ?  It  is  matter  of  common  experience,  that  an  act  rightful 
nnder  some  circumstances  may  be  injurious  under  others     The 
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gravamen  often  sounds  in  oontiniiance.    A  zightfol  bailee  or 
lessee  becomes  a  wiong-doer  bj  holding  over  after  his  tenn  has 
expired.    A  thing  which  is  innocent  to-daj  may  become  a  nui- 
sance to-morrow.     To  saj  that  an  acquittal  on  the  point  of  pres- 
ent innocency  shall  be  advanced  pari  passu  so  as  to  bar  an  action 
for  the  pernicious  effect,  would  render  an  estoppel  the  greater 
nuisance  of  the  two.    It  is  said,  indeed,  that  estoppel  by  Ter> 
diet  goes  a  great  way:  Incledon  y.  Burges,  1  Show.  28;  but  the 
meaning  is,  that  it  shall  run  so  as  to  affect  privies  as  well  as  par- 
ties.   I  will  not  deny  that  an  acquittal  or  conyiction  where  a 
magistrate  is  put  in  place  of  a  jury,  should  have  an  effect  equal 
to  a  verdict  and  judgment.    But  in  neither  case  can  the  judg- 
ment or  order  be  receiyed  as  final,  except  for  its  proper  purpose 
and  object,  with  reference  to  the  subject-matter  of  the  suit,  and 
upon  the  points  there  put  in  issue  and  directly  determined:  1 
Phil.  Ev.  334,  Cowen  and  Hill's  ed.    In  an  action  for  wrong- 
fully backing  water  upon  the  plaintiff's  mill  from  a  mill-dam  be- 
low, the  defendant  pleaded  a  former  action  for  backing  the 
water,  in  which  the  joiy  found  for  the  defendant;  and  insisted 
on  this  as  an  estoppel.     The  plea  was  holden  ill :  Shqfer  y.  Stone' 
broker,  4  Gill.  &  J.  345.    The  court  said  of  the  former  action, 
Id.  355:  *'  The  plea  of  notguiliy,  in  the  first  action,  put  in  issue 
not  only  eveiy  material  fact  contained  in  the  declaration,  but 
every  defense  admissible  in  evidence  under  such  plea  of  which 
the  defendant  should  offer  testimony.    And  under  the  general 
issue  in  this  form  of  action,  the  defendant  may  give  evidence 
of  a  release,  satisfaction,  award,  license  to  raise  and  stop  the 
dam  and  back  the  water,  until  the  time  of  iamiing  the  writ  in 
the  first  action;  or  any  justification  or  excuse,  or  whatever  will 
in  equiiy  and  conscience,  according  to  the  existing  circum- 
stances,  preclude  the  plaintiff  from  recovering."    Among  this 
group  of  circumstances,  they  declare  it  impossible  to  see  on 
which  the  case  turned  so  as  to  apply  the  estoppel;  whether  on 
want  of  seisin  in  the  plaintiff,  or  right  in  the  defendant,  or  on 
the  fact  that  the  dam  was  not  raised  or  stopped,  that  the  water 
was  not  stopped  or  backed,  that  the  plaintiff  had  released,  or 
been  satisfied,  or  licensed  the  injury,  etc.    I  will  not  stop  to 
show  the  still  greater  diversiiy  of  defense  and  excuse  which  may 
enter  into  the  question  before  us.     Hardly  any  magistrate  has 
denied  the  relator's  legal  and  moral  right  to  the  custody  of  his 
child;  at  least  it  is  impossible  to  see  that  such  right  has  ever 
been  questioned  by  any  magistrate  whose  decision  has  been  re- 
turned to  us;  nor  should  it  be  supposed,  after  seeing  that  the 
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chancellor  put  the  whole  case  on  the  fact  that,  at  the  time  whea 
he  spoke,  the  mother  was  excused  in  not  following  her  husband 
to  Nova  Scotia,  and  that  the  child  not  being  then  two  years  old, 
lahould  remain  with  her  for  nurture*  He  did  not  see  fit  to  ex- 
tend even  this  temporaiy  indulgence,  except  as  a  consequence 
of  what  he  thought  the  relator's  harsh,  though  not  illegal  con- 
duct towards  his  wife — certain  instances  of  unkindness  without 
apparent  cause.  The  moment  we  depart  from  legal  causes 
of  separation  on  account  of  temper,  which  never  arise  except 
from  bodily  injuiy  either  actual  or  menaced,  the  points  of  the 
controversy  are  illimitable.  They  extend  to  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  occasional  sallies  of  passion,  in- 
deed through  the  whole  chapter  of  family  jars;  matters  which, 
it  is  generally  agreed,  the  parties  should  decide  as  well  as  they 
can  in  their  own  domestic  forum.  They  are  moral  offenses,  in 
respect  to  which  both  parties  are  often  about  equally  blamable. 
Happily,  they  are  commonly  fleeting  and  evanescent,  a  sort  of  sin- 
ning and  repenting  business,  to  which  an  estoppel  can  hardly 
be  applicable.  The  very  best  men  and  best  wives  are  not  always 
in  fuU  command  of  their  tempers.  Sometimes  where  a  good 
man's  prospects  in  life  are  discouraging,  as  Mr.  Barry's  appears 
to  have  been,  he  may,  for  a  time,  fall  into  a  state  of  habitual 
peevishness,  annoying  and  tormenting  the  veiy  persons  who  are 
dearest  to  him.  Such  effects,  especially  between  husband  and 
wife,  pass  away  like  the  summer  cloud,  unless  aggravated  by 
recrimination  or  desertion.  It  would  surely  be  a  harsh  applica- 
tion of  the  rule  of  estoppel,  to  say  that  because  a  man  stands 
convicted  of  being  in  bad  temper,  he  should,  therefore,  be  per- 
manently deprived  of  his  children.  I  do  not  believe  that  any 
magistrate  has  intended  to  convict  Mr.  Barry  of  more,  unless 
indeed  it  be  the  crime  of  living  in  Nova  Scotia;  a  crime  which  I 
am  BO  unfortunate  as  not  to  appreciate,  and  which  I  am  happy  to 
find  the  counsel  for  the  defendant  do  not  insist  upon  even  as  an 
auxiliary  ground  of  defense.  All  the  points  of  mere  convenience 
have  ceased  to  be  the  same  as  formerly,  by  his  having  acquired 
a  settled  residence,  and  means  perfectly  equal  to  the  comfort 
and  welfare  of  the  child  at  its  present  increased  age. 

The  short  answer,  then,  to  the  alleged  estoppel  is,  that  though 
it  be  admissible  in  a  case  precisely  the  same  with  that  adjudged, 
it  has  no  application  to  one  which  is  in  its  own  nature  ambu- 
latoiy,  and  which  has  ceased  to  be  the  same  by  progression. 
The  rule  is,  nemo  debet  bi8  vexari  pro  eadem  causa.    But  before 

Ax.  Dao.  Vol.  XXXVni-43 


668  People  v.  Mebcein.  [New  York, 

we  giye  it  application,  we  ought  to  be  well  assured  that  the 
cause  is  the  same.  If  it  be,  the  claim  should  be  holden  extin- 
guished, or  suspended,  according  to  its  nature.  Where  the 
entire  right  has  been  once  litigated  and  passed  upon,  it  should 
not  be  stirred  again.  To  allow  a  second  trial,  would  be  against 
public  policy,  and  therefore  unjust;  but  it  would  be  monstrously 
unjust  to  cut  ojff  substantial  rights  which  have  not  and  never 
could  have  been  tried,  for  the  reason  that  they  either  did  not 
exist,  or  were  disallowed  at  the  moment,  for  some  fleeting  cause 
which  has  ceased  to  exist;  nay,  though  it  have  ceased  to  exist 
in  the  same  form  or  degree  which  influenced  the  mind  of  the 
judge  on  the  first  trial. 

On  the  right  of  the  matter  now  before  us,  there  never  has 
been  even  an  issue.  That  the  relator  is  the  husband  and  father, 
was  never  denied.  The  only  issue  was,  on  the  expediency  of 
leaving  the  child  for  nurture  with  a  mother  who  had  withdrawn 
from  her  husband  and  bade  him  defiance.  Whether  the  same 
morbid  excuse  for  desertion  may  continue,  it  is  not  necessary  to 
inquire;  but  only  whether  the  wrong  should,  under  new  circum- 
stances, be  allowed  longer  to  suspend  the  assertion  of  right. 
The  claim  of  the  husband  has  throughout  been  allowed  to  be 
paramount  by  everybody  except  the  wife.  It  has  not  been  de- 
nied that  he  is  the  legal  head  of  the  whole  family,  wife  and 
children  inclusive;  and  I  have  heard  it  urged  from  no  quarter 
that  he  should  be  brought  under  subjection  to  a  household  de- 
mocracy. All  will  agree,  I  apprehend,  that  such  a  measure 
would  extend  the  right  of  suflrage  quite  too  far.  Yet  I  do  not 
see  how  this  defense  can  be  sustained  unless  we  are  prepared 
to  go  that  length.  Marriage  is  indeed  regarded  by  our  law  as  a 
mere  civil  contract;  but  not  such  an  one  as  is  capable  of  repudia- 
tion by  a  majority  of  the  family,  or  even  the  assent  of  the  whole. 
Bating  some  slight  amelioration,  its  obligations  should  be  main- 
tained in  all  their  ancient  rigor.  There  is  scarcely  a  doubt  that 
matrimony  in  the  severe  form  of  monogamy,  with,  the  preroga- 
tives of  the  husband  as  they  are  announced  by  the  common  law, 
are  no  less  according  to  the  order  of  nature  and  providence,  than 
of  positive  institution. 

Where  the  child  is  of  such  tender  years  as  to  be  inca})able  of 
election,  it  should  be  delivered  to  the  father,  on  his  ati^nding  to 
receive  it.    That  is  this  case. 

Bbonson,  J.  After  these  parties  were  before  us  on  a  former 
occasion,  a  writ  of  habeas  corpys^  returnable  before  Mr.  Justice 
Oakley,  was  issued  in  October,  1840,  and  the  final  decision  of 
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the  judge  against  the  relator  was  made  on  the  first  day  of  March 
following.  As  that  order  has  not  been  reversed,  the  relator  is 
estopped  from  asserting  that  he  was  entitled  to  the  custody  of 
the  child  at  the  time  the  writ  issued,  and  it  may  be  that  the 
estoppel  extends  down  to  the  time  of  the  final  decision  of  the 
judge:  Mercein  v.  The  People,  25  Wend.  64  [35  Am.  Dec.  653]. 
But  that  case  decides  nothing  in  relation  to  the  rights  of  the 
parties  at  the  present  time. 

On  the  former  occasion,  the  case  was  before  us  by  way  of  re- 
view. It  is  now  presented  as  an  original  proceeding,  disembar- 
rassed of  all  collateral  questions,  and  the  only  inquiry  is,  which 
of  these  parties  has  at  this  time  the  best  title  to  the  custody  of 
the  child. 

Although  we  have  a  volume  of  papers,  the  merits  of  the  case 
lie  within  a  narrow  compass.  The  relator  is  the  father  of  the 
child,  which  is  now  about  four  years  and  a  half  old.  Mrs.  Bany , 
who  had  before  deserted  her  husband,  persists  in  the  purpose  of 
continuing  the  separation,  and  claims  the  right  to  detain  the 
child  from  the  custody  of  its  father.  In  this  she  is  seconded  and 
maintained  by  the  defendant,  with  whom  she  lives,  and  to  whom 
the  writ  was  directed.  There  has  been  no  impeachment  of  the 
moral  character  of  the  relator,  nor  is  there  anything  to  show  a  want 
of  capacity  on  his  part  for  the  proper  care  and  training  of  the  child. 
He  is  in  all  respects  as  well  qualified  as  the  mother  for  the 
proper  discharge  of  parental  duties,  and,  so  far  as  relates  to  a  just 
sense  of  the  obligation  of  marriage  vows,  he  stands  most  de- 
cidedly on  the  vantage  ground.  The  question  then  is,  which  of 
these  parties,  the  father  or  the  mother,  has  the  best  title  to  the 
custody  of  the  child  ?  The  opinion  of  this  court  has  been  re- 
peatedly expressed  that  by  the  law  of  the  land  the  claims  of  the 
father  are  superior  to  those  of  the  mother.  The  subject  was 
considered,  and  some  of  the  cases  were  noticed  in  the  opinion  de- 
livered by  me  as  the  organ  of  the  court  in  a  former  stage  of 
this  controversy:  25  Wend.  72,  83.  It  can  not  be  necessaiy  to 
go  a  second  time  over  the  same  ground.  It  is  sufficient  to  say 
that  my  opinion  remains  unchanged. 

We  have  been  referred  to  a  late  English  statute  touching  this 
question.  But  the  British  parliament  has  long  since  ceased  to 
give  laws  to  this  country,  and  our  legislature  has  not  yet  spoken. 
This  statute  proves,  however,  that  in  England  even  bad  laws  can 
not  be  altered  without  the  co-operation  of  both  branches  of  the 
legislature.  I  say  bad  laws,  for  it  can  not  be  denied  that  there 
bad  been  one  or  two  decisions  of  the  English  courts  on  this  sub- 
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ject  which  fully  justified  the  remark  of  Chief  Justice  Denman  in 
the  house  of  lords,  that  the  judges ''  felt  ashamed  of  the  state  of 
the  law,  and  that  it  was  such  as  to  render  it  odious  in  the  eyes 
of  the  countiy."  We  have  been  referred  to  this  remark  as  one 
having  a  bearing  upon  the  case  under  consideration.  But  as  we 
have  never  followed,  and  never  intend  to  follow  the  decision 
mentioned  by  the  chief  justice,  we  have  no  occasion  to  unite  in 
the  confession  made  by  his  lordship. 

It  is  possible  that  our  laws  relating  to  the  rights  and  duties  of 
husband  and  wife  have  not  kept  pace  with  the  progress  of  civil* 
ization.  It  may  be  best  that  the  wife  should  be  declared  head  of 
the  family,  and  that  she  should  be  at  liberty  to  desert  her  husband 
at  pleasure  and  take  the  children  of  the  marriage  with  her.  But 
I  will  not  inquire  what  the  law  ought  to  be.  That  prerogative 
belongs  to  others.  I  will,  however,  venture  the  remark,  even  at 
the  hazard  of  being  thought  out  of  fashion,  that  human  laws  can 
not  be  very  far  out  of  the  way  when  they  are  in  accordance  with 
the  law  of  God. 

I  think  an  order  should  be  made  that  the  child  be  delivered  to 
the  relator. 

Nelson,  C.  J.,  dissenting.  The  present  writ  of  habeas  corpus 
is  the  fifth  that  has  been  issued  by  different  courts  and  officers 
in  this  state,  at  the  instance  of  the  relator,  for  the  purpose  of 
testing  the  question  whether  he  is  entitled  to  the  custody  of  his 
infant  daughter,  Mary  Mercein  Barry.  The  third  writ  resulted 
in  an  adjudication  by  Judge  Inglis  that  the  order  of  the  chancel- 
lor upon  the  habeas  corpus  granted  by  him,  was  a  valid  and  con* 
elusive  bar  to  the  rehearing  of  all  matters  then  or  previously 
existing,  and  which  might  have  been  litigated  in  that  proceeding. 
Judge  Inglis'  decision  was  finally  reviewed  in  the  court  for  the 
correction  of  errrors,  where  it  was  affirmed;  and  this  has  nar- 
rowed very  much  the  range  of  investigation  in  respect  to  the 
present  case. 

The  fourth  writ  vTas  issued  by  this  court  during  the  general 
term  in  October,  1840,  and  was  made  returnable  before  Judge 
Oakley,  of  the  superior  court  of  the  city  of  New  York,  pursuant 
to  the  statute  of  1837 :  Sess.  Laws  of  1837,  p.  230.  The  writ 
was  discharged  upon  the  first  of  March,  1841;  the  learned  judge 
holding,  that  the  child  in  question  was  not  improperly  detained, 
and  directing,  moreover,  that  it  should  remain  in  the  custody  of 
its  mother.  This  adjudication  has  not  been  appealed  from,  and» 
of  course,  concludes  the  parties  as  to  the  matters  in  controversy, 
at  least  down  to  the  time  of  the  issuing  of  the  writ:  Mercein  v. 
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The  People  ex  rd.  Barry,  25  Wend.  64  [35  Am.  Deo.  653]. 
Oar  only  proper  inquiry,  therefore,  is,  whether  any  new  cir- 
cumstances  have  occurred  since  that  period  which  have  essen- 
tially varied  the  case.  If  not,  the  same  judgment  then  given, 
should  be  pronounced  by  us. 

So  far  as  respects  the  unhappy  differences  that  have  sprung 
up  between  the  relator  and  his  wife,  and  which  have  existed  for 
the  last  three  or  four  years  without  abatement  or  approach  to 
reconciliation,  no  change  can  be  said  to  have  taken  place  since 
Judge  Oakley's  decision,  except  perhaps  an  increased  manifesta- 
tion of  alienated  feelings  and  sentiments.  I  speak  now  simply 
of  the  fact;  not  intending  to  express  an  opinion  upon  the  merits 
of  the  controversy  one  way  or  the  other.  These  differences 
have  been  spread  with  painful  circumstantialiiy  (I  do  not  say 
unnecessarily)  before  each  of  the  four  tribunals  which  have 
heretofore  taken  cognizance  of  the  case;  and  they  have  failed  to 
command  a  determination  in  favor  of  the  relator.  Nor  have 
the  personal  character  or  circumstances  in  life  of  either  of  these 
parents  materially  changed  since  the  hearing  before  Judge  Oak- 
ley. The  mother  is,  for  aught  I  see,  as  competent  and  well 
qualified  now,  to  have  the  care  and  nurture  of  the  child,  as  she 
was  then;  and  the  relator  is  in  no  better  condition.  The  case, 
moreover,  does  not  disclose  any  present  or  prospective  advan- 
tages likely  to  accrue  to  the  child  from  the  proposed  change  of 
custody,  beyond  those  heretofore  exhibited  and  urged  on  the  side 
of  the  relator.  The  only  new  features  ascribed  to  the  case  as  now 
presented,  or  which  can  with  any  sort  of  plausibility  be  deemed 
to  have  varied  its  legal  aspect,  are  those  mainly  relied  on  in  ar- 
gument by  the  learned  counsel  for  the  relator,  viz. ,  the  advanced 
age  of  the  child,  and  its  alleged  improvement  in  point  of  health 
and  constitution.  The  condition  of  the  child  in  these  respects 
has  always  entered  more  or  less  into  the  consideration  of  the 
several  tribunals  before  whom  the  case  has  undergone  investiga- 
tion; and  doubtless,  in  the  exercise  of  a  sound  judicial  discre- 
tion in  controversies  relating  to  the  custody  of  infants,  such 
circumstances  ought  to  have  their  due  share  of  influence.  As 
to  the  child's  health,  however,  it  appears  from  the  return,  and 
the  fact  is  not  particularly  denied  or  questioned  by  the  relator, 
that  no  material  alteration  has  taken  place;  especially  none  more 
favorable  or  encouraging.  It  is  stated  by  the  mother,  that  the 
same  reasons  for  her  continued  care  and  nurture  of  the  child 
still  exist  in  as  great  force  as  at  the  former  hearing;  and  that  it 
has  Buffered  from  six  several  attacks  of  dangerous  illness  since 


662  People  v.  Mebcein.  [New  Yoirk« 

that  period.  The  whole  question,  therefore,  as  it  seems  to  me, 
turns  upon  the  effect  due  to  the  circumstance  that  a  year  and 
six  months  has  been  added  to  the  former  age  of  the  child. 

When  the  parties  were  before  this  court  on  certiorari,  we  en- 
tertained a  different  opinion  from  that  pronounced  by  Judge 
Inglis  and  the  other  officers  who  have  severally  passed  upon 
this  case:  25  Wend.  72,  83.  Our  opinion,  we  then  believed, 
was  in  accordance  with  the  well-considered  and  well-settled 
principles  of  the  common  law  as  understood  and  acted  upon  in 
this  state  for  a  series  of  years.  We  supposed  that,  in  yielding 
assent  to  these  principles,  we  were  acting  with  a  just  and  be- 
coming regard  to  the  relation  of  husband  and  wife;  and  not 
only  so,  but  in  subserviency,  also,  to  the  permanent  interests 
of  society.  Much  of  the  elevated  tone  of  public  and  private 
morality  which  exists  in  the  community,  and  much  of  its  refine- 
ment, prosperity,  and  happiness,  must  ever  de})end  upon  the 
sacredness  with  which  the  marriage  vow  is  regarded,  and  the  in- 
violability of  the  rights  and  duties  resulting  from  it.  I  do  not 
believe  that  the  general  doctrine  on  this  subject  was  intended  to 
be  impugned,  much  less  overruled,  in  the  opinions  delivered  in 
the  court  for  the  correction  of  errors.  On  the  contrary,  the  de- 
termination of  that  court  should,  I  think,  be  regarded  as  main- 
taining only  that  the  facts  and  circumstances  then  disclosed 
were  not  such  as  to  call  for  judicial  interposition  in  the  relator's 
behalf;  and  that  the  case  tiierefore  fell  within  some  of  the  ex- 
ceptions to  the  general  rule.  They  differed  from  us  in  the  ap- 
plication of  the  law. 

Be  this  as  it  may,  however,  it  is  quite  certain  that  the  &ct8 
and  circumstances  which  appeared  before  Judge  Oakley,  and 
which  were  by  him  held  insufficient  to  entitle  the  relator  to  the 
custody  of  his  child,  should  be  so  regarded  by  us  also;  that  de- 
cision, while  unreversed,  being  conclusive  upon  the  parties  and 
subject-matter.  I  am  of  opinion  that  the  case  has  not  been 
materially  varied  on  the  present  occasion.  The  circumstance  of 
a  year  and  a  half  having  been  added  to  the  age  of  the  child 
since  the  former  hearing,  seems  to  me  too  unimporiant  to  afford 
ground  for  changing  the  legal  judgment  of  a  court.  It  appears 
affirmatively,  moreover,  that  the  personal  care  and  nurture  of 
the  mother  were  as  necessary  to  the  well  being  of  the  child  at  the 
period  of  the  former  hearing,  as  they  are  now.  The  subject- 
matter  therefore  remains  essentially  the  same;  and  if  so,  the 
same  result  should  follow.    My  brethren,  however,  have  arrived 
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ftt  a  different  oondnsiony  and  an  order  must  fbeiefore  be  enteied 
that  the  child  be  deUvered  to  the  relator. 
Ordered  accordingly. 

That  thb  Right  ov  a  Fathxb  to  the  onstody  of  his  ohildzoi  Ib  pan- 
mount  to  that  of  the  mother,  ia  well  settled:  People  v.  HumphireySf  24  BarK 
023;  People  v.  Olmatead,  27  Id.  14;  BurriU  v.  Bunitt,  29  Id.  127,  citing 
principal  caae. 

That  Eelixf  has  bbkn  Dxioxd^  thtdsr  One  Wait  or  Habkar  CoapuSy 
IB  no  bar  to  the  granting  of  relief  under  a  second  writ,  if  it  appears  that  a 
state  of  facts,  different  from  that  which  existed  at  the  time  that  the  first 
writ  issaed,  has  supervened:  People  t.  iTeBy,  1  Abb.  (N.  S.)  438. 

The  same  principle  governs  the  right  to  move  for  an  order  in  a  civil  case; 
for  if  a  similar  order  has  been  once  denied,  the  motion  can  not  be  renewed, 
onless  a  different  state  of  facts  has  arisen:  Belmont  v.  JSrie  Bailwaf  Co.,  52 
Barb.  642,  citing  principal  case. 

TBANsna  ov  Custobt  or  a  Child  mat  bb  Ordxbbd  upon  Habeas 
CoBPUS  if  the  child  is  of  too  tender  an  age  to  be  able  to  exercise  judgment  in 
its  choice  of  the  person  with  whom  it  desires  to  reside:  People  v.  Cfooper,  8 
How.  Pr.  296.  In  that  case  the  infant  was  nine  years  of  age,  and  it  was 
ordered  delivered  over  to  the  custody  of  the  father,  as  being  too  young  to  ex- 
ercise an  intelligent  choice  in  its  selection  of  a  domicile.  A  different  result 
was  declared  in  a  case  between  the  same  parties,  reported  in  1  Duer,  723. 
The  court  in  the  latter  case  distinguished  it  from  the  principal  case  in  psrt 
by  the  fact  that  the  infant  in  the  latter  case  was  of  much  more  tender  yean^ 
citing  the  principal  case. 

The  matters  treated  of  in  this  case  are  considered  also  in  the  oaaa  of  Mm^ 
ctim  V.  People^  86  Am.  Dec  653,  and  see  note  to  that 
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FlKnuBB  Madb  to  Onb  Pbbsok  to  pay  money  to  another,  osa  not  be 

upon  by  the  latter  if  it  was  not  communicated,  nor  intended  to  be  oom- 
mnnioated,  to  him. 

ImncBEFXB  18  NOT  BotTND  TO  Beoeivb  akd  Kbep  the  horses  or  other  prop- 
erty of  a  person  who  is  neither  a  traveler  nor  a  guest. 

Loot  ov  Iknkbbpxb  on  Pbopebtt  intrusted  to  him  to  be  kept,  depends 
upon  the  question  whether  it  was  the  property  of  one  who  was  a  guest 
of  such  innkeeper,  actually  or  constructively. 

QvB  DOES  NOT  Cbasb  TO  BE  A  GuEST  of  an  innkeeper  by  going  out  to  dine 
or  lodge  with  a  friend,  or  by  any  other  temporary  absence. 

Mason  v.  Thompson,  20  Am.  I^c.  471,  denied. 

Innxebpeb  has  no  Lien  on  Hobses  for  theib  Keeping  when  they  were 
received  from  one  who  was  never  his  guest. 

bonLKEPER  HAS  A  LiEN  ON  A  HoRSE  Taken  Wbonqvullt  to  his  inn  by  a 
guest,  because  he  must  receive  the  latter,  and  can  not  be  required  to  de- 
termine whether  he  is  the  owner  or  properly  in  possession  of  the  prop 
SKly. 
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Ijzir  Always  Ezdrs  iob  Skbyiges  ox  PBomanr  where  the  putty  Ib  bomul 

to  receiire  it  and  render  the  aervioes. 
Lien  Busts  in  Fayos  of  Baxlos  voa  Hxbx,  who  by  kbor  or  skill  givee 

additional  valne  to  goods. 
AoiSTEBs  AND  LiVERT  Stablb  Kexpebs  hayb  NO  LiXN  for  keeping  or 

pastaring  animals  intmsted  to  them. 

Case  by  Grinnell  against  Cook  to  recover  for  certain  horsoB 
taken  and  sold  by  the  latter,  a  deputy  sheriff,  under  a  writ 
against  William  Tyler.  Grinnell  was  an  innkeeper  in  the  Til- 
lage where  Tyler  lived.  Tyler  put  three  horses  in  Grinnell's 
stable,  where  they  remained  some  five  weeks,  and  until  the 
horses  were  levied  upon  and  sold.  Grinnell  claimed  a  lien  on 
them  for  their  keeping,  and  that,  in  consequence  of  such  lien, 
he  was  entitled  to  recover  in  this  action.  It  was  in  evidence 
that  Cook  told  one  Martin  that  he  (Cook)  would  see  the  keeping 
bill  settled.  Plaintiff,  having  been  nonsuited,  sued  out  a  writ 
of  error. 

H.  Warden^  for  the  plaintiff  in  error, 
c/l  O.  Forbes,  for  the  defendant  in  error. 

By  Court,  Bbohson,  J.  It  is  said  that  Martin  proves  an  er* 
press  promise  to  pay  for  the  keeping  of  the  horses.  If  that 
were  so,  it  would  not  aid  the  plaintiff  in  this  action.  This  is 
not  assumpsit,  but  an  action  on  the  case  where  the  plaintiff  seeks 
to  recover  on  the  ground  of  a  lien.  And  besides,  Martin  was 
not  the  agent  of  the  plaintiff,  and  what  the  defendant  said  to 
him  seems  not  to  have  been  intended  for  the  plaintiff,  but  for 
Sheldon,  who  had  receipted  the  horses  to  the  constable.  The 
conversation  was  not  communicated  to  the  plaintiff,  and  he  will 
never  be  able  to  make  anything  out  of  it:  Stafford  v.  Bacon,  1 
Hill,  532  [37  Am.  Dec.  366],  certainly  not  in  this  action. 

The  innkeeper  is  bound  to  receive  and  entertain  travelers,  and 
is  answerable  for  the  goods  of  the  guest  although  they  may  be 
stolen  or  otherwise  lost  without  any  fault  on  his  part.  Like  a 
common  carrier,  he  is  an  insurer  of  the  property,  and  nothing  but 
the  act  of  God  or  public  enemies  will  excuse  a  loss.  On  account 
of  this  extraordinary  liability  the  law  gives  the  innkeeper  a  lien 
on  the  goods  of  the  guest  for  the  satisfaction  of  his  reasonable 
charges.  It  was  once  held  that  he  might  detain  the  person  of 
•  guest,  but  that  doctrine  is  now  exploded,  and  the  lien  is  con- 
fined to  the  goods.  The  inquiry  then  is,  whether  the  plaintiff 
received  and  kept  the  horses  as  an  innkeeper.  In  other  words, 
was  he  bound  to  receive  and  take  care  of  them,  and  would  he 
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have  been  answerable  for  the  loss  if  the  horses  had  been  stolen 
without  any  negligence  on  his  part?  The  lien  and  the  liability 
mnst  stand  or  fall  together.  Innkeepers  can  not  claim  the  one 
with  any  just  expectation  of  escaping  the  other.  • 

Tyler,  who  owned  the  property,  was  not  a  traveler,  nor  was  ae 
in  any  sense  a  guest  in  the  plaintiff's  house;  and  I  think  it  quite 
dear  that  the  plaintiff  was  not  bound  to  receive  and  take  care  of 
the  horses.  We  are  referred  to  the  case  of  Fed  v.  McOraw,  25 
Wend.  653,  to  prove  that  it  is  not  necessary  to  the  lien,  or  the 
liability  of  the  innkeeper,  that  the  owner  should  be  a  guest. 
The  case  decides  no  such  thing.  It  turned  on  the  construction 
of  the  plea,  and  we  thought  the  words  of  the  plea  equivalent  to 
an  averment  that  the  owner  was  a  guest.  A  single  expression 
of  the  chief  justice,  which  was  not  necessary  to  the  decision  of 
the  cause,  is  separated  from  the  context,  and  pressed  into  the 
plaintiff's  service.  But  neither  the  chief  justice  nor  any  other 
member  of  the  court  intended  to  say,  that  either  the  lien  or  the 
liability  could  exist  where  the  owner  of  the  goods  was  not  either 
actually  or  constructively  the  guest  of  the  innkeeper.  There 
must  be  such  a  relation;  but  it  is  not  necessary  to  its  existence 
that  the  owner  of  the  goods  should  be  actually  infra  hospitium 
at  the  time  the  loss  hapi)ened,  or  the  lien  accrued.  For  exam- 
ple, if  a  traveler  leave  his  horse  at  the  inn,  and  then  go  out  to 
dine  or  lodge  with  a  friend,  he  does  not  thereby  cease  to  be  a 
guest,  and  the  rights  and  liabilities  of  the  parties  remain  the 
same  as  though  the  traveler  had  not  left  the  inn.  And  if  the 
owner  leave  the  inn  and  go  to  another  town,  intending  to  be 
absent  two  or  three  days,  it  seems  that  the  same  rule  holds 
good,  so  far  as  relates  to  property  for  the  care  and  keeping  of 
which  the  host  is  to  receive  a  compensation;  but  it  is  otherwise 
in  relation  to  inanimate  property  from  which  the  host  derives  no 
advantage,  and  if  that  be  stolen  during  such  absence  of,  the 
guest,  the  innkeeper  will  not  be  answerable:  OeUey  v.  Clerk, 
Cro.  Jac.  188;  S.  C,  Noy,  126;  Yorke  v.  Orenaugh,  2  Ld.  Kaym. 
866;  S.  C,  1  Salk.  388,  by  the  name  of  York  v.  OHndstone; 
Bac.  Abr.,  Inns  and  Innkeepers  (C),  5, 7th  Lond.  ed.  The  cose 
of  Mason  v.  Tlumpson,  9  Pick.  280  [20  Am.  Dec.  471],  goes  stiU 
further.  There  the  traveler  never  went  to  the  inn,  but  stopped 
as  a  visitor  with  a  friend,  and  sent  her  horse  and  carriage  to  the 
inn.  After  four  days  she  sent  for  the  property,  and  found  that 
a  part  of  it  had  been  stolen;  but  still  the  innkeeper  was  held 
liable.  This  case  rests  on  the  dictum  of  PoweU  and  Gould,  JJ. , 
against  the  opinion  of  Lord  Holt,  in  Yorke  v.  Orenaugh^  2  Ld. 
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Baym.  866,  that  "  if  a  man  set  his  horse  at  an  inn,  though  he 
lodge  in  another  place,  that  makes  him  a  guest,  and  the  inn- 
keeper is  obliged  to  receive  him  [the  horse];  for  the  innkeeper 
gains  by  the  Jiorse,  and  therefore  makes  the  owner  a  guest, 
though  he  was  absent."  But  the  decision  turned  on  the  oon- 
Btruction  of  the  arowxy  and  the  proper  mode  of  pleading.  The 
two  judges  held,  **  that  since  the  matter  shown  nuikes  it  appear 
that  he  was  a  guest,  it  is  enough,  though  it  is  not  expressly 
averred  that  he  was  a  guest. "  But  Bolt  said :  * '  This  matter  is  but 
evidence  of  it,  that  he  was  a  guest,  and  is  not  traversable;  but  guest 
or  not,  is  the  most  material  part  of  the  avowry,  and  traversable; 
and  therefore  there  ought  to  be  a  positive  averment  that  he  was 
a  guest."  This  is  not  all.  The  two  judges  gave  as  the  author- 
ity for  their  dictum  the  case  of  Bobinson  v.  Walter ,  Poph.  127. 
The  point  there  decided  was,  that  the  innkeeper  had  a  lien  on 
the  plaintiff's  horse,  although  the  animal  was  brought  to  the 
inn  by  one  who  took  him  wrongfully.  And  that  is  good  law  at 
this  day,  if  the  innkeeper  have  no  notice  of  the  wrong,  and  act 
honestly:  Johnson  v.  HiU,  3  Stark.  172.  He  is  bound  to  receive 
the  guest,  and  can  not  stop  to  inquire  whether  he  is  the  right 
owner  of  the  property  he  brings.  But  not  one  word  was  said 
in  the  case  of  Bobinson  v.  WaUer,  in  support  of  the  position  that 
the  owner  or  person  who  brings  the  pro})erty  need  not  be  a  guest. 
The  subject  was  not  even  mentioned,  so  far  as  api>ears  by  the 
report  in  Popham.  But  by  the  report  of  the  same  case  in  8 
Bulst.  269,  it  appears  affirmatively  that  the  wrong-doer  who 
brought  the  horse  to  the  inn  actually  became  a  guest,  and  after- 
wards went  away  leaving  the  horse  behind.  Now  when  a  man, 
after  he  has  actually  become  a  guest  and  delivered  his  property 
to  the  host,  goes  away  for  a  brief  period  leaving  his  goods  be- 
hind him,  the  law  is  chargeable  with  no  absurdity  in  consider- 
ing him  as  still  continuing  a  guest  so  far  as  relates  to  the  rights 
and  liabilities  of  the  parties.  And  if  one  send  his  horse  or  his 
trunk  in  advance  to  tiie  inn,  saying  he  will  soon  be  there  him- 
self, it  may  be  that  he  should  be  deemed  a  guest  from  the  time 
the  property  ia  taken  in  charge  by  the  host.  But  when,  as  in 
Mason  v.  Thompson,  the  owner  has  never  been  at  the  inn,  and 
never  intends  to  go  there  as  a  guest,  it  seems  to  me  little  short 
of  a  downright  absurdity  to  say,  that  in  legal  contemplation  he 
is  a  guest.  If  our  law-givers  had  intended  that  the  inn-keeper 
should  be  answerable  as  such  for  everything  he  received  in 
charge,  guest  or  no  guest,  they  would  have  said  so.  They 
would  not  have  taken  the  roundabout  mode  of  saying  that  he 
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must  answer  for  the  goods  of  the  guest,  and  that  ereiy  one  is  a 
guest  who  has  goods  in  his  hands.  Now  in  this  case  Tyler,  who 
owned  the  horses,  never  was  the  plaintifiTs  guest;  nor  was  he  a 
traveler  or  transient  person.  He  was  the  plaintiff's  neighbor. 
In  this  respect  the  case  differs  from  Mason  y.  TJiompaon,  though 
I  should  feel  no  disposition  to  follow  that  decision  if  this  dif- 
ference did  not  exist.  I  think  the  extraordinary  liability  of 
the  inn-keeper  does  not  attach  until  he  actually  has  a  guest, 
and  without  such  liability  the  inn-keeper,  as  such,  has  no  lien 
on  the  goods.  Whether  he  has  a  lien  in  any  other  character 
remains  to  be  considered. 

The  right  of  lien  has  always  been  admitted  where  the  party 
was  bound  by  law  to  receiye  the  goods;  and  in  modem  times 
the  right  has  been  extended  so  far  that  it  may  now  be  laid  down 
as  a  general  rule,  that  every  bailee  for  hire  who  by  his  labor 
and  skill  has  imparted  an  additional  value  to  the  goods,  has  a 
lien  upon  the  property  for  his  reasonable  charges.  This  in- 
cludes all  such  mechanics,  tradesmen,  and  laborers  as  receive 
property  for  the  purpose  of  repairing,  or  otherwise  improving 
its  condition.  But  the  rule  does  not  extend  to  a  livery-stable 
keeper,  for  the  reason  that  he  only  keeps  the  horse,  without 
imparting  any  new  value  to  the  animal.  And  besides,  he  does 
not  come  within  the  policy  of  the  law,  which  gives  the  lien  for 
the  benefit  of  trade.  Upon  the  same  reasons  the  agister  or 
farmer  who  pastures  the  horses  or  cattle  of  another  has  no  lien 
for  their  keeping,  unless  there  be  a  special  agreement  to  that 
effect.  This  doctrine  was  laid  down  in  Chapman  v.  JUen,  Cro. 
Oar.  271.  And  in  Yorke  v.  Orenaugh,  2  Ld.  Baym.  868,  Lord 
Holt  said,  a  livery-stable  keeper  had  no  lien.  See  the  remarks 
of  Lord  Lyndhurst,  0.  B. ,  upon  this  case  in  Judson  v.  Elheridge^ 
1  Oromp.  &  Mee.  743.  I  am  not  aware  that  this  rule  has  ever 
been  departed  from,  though  it  has  been  suggested  that  it  would 
be  well  enough  to  place  the  livery  man  on  the  same  footing 
with  other  persons  who  bestow  their  labor  and  care  upon  the 
property  intrusted  to  their  keeping:  Cowen's  Tr.  299,  2d  ed. 

But  the  question  has  recently  undergone  a  good  deal  of  dis- 
cussion in  England,  and  the  result  is  that  the  old  cases  remain 
unshaken,  and  it  must  now  be  regarded  as  the  settled  doctrine 
that  agisters  and  livery-stable  keepers  have  no  lien  imless  there 
be  a  special  contract  to  that  effect:  WdUace  v.  Woodgaie,  1  Car. 
&  P.  576;  S.  C,  By.  &  M.  193;  Sevan  v.  Waters,  3  Car.  &  P. 
620;  Judson  v.  Etheridge,  1  Cromp.  &  M.  743;  Jackson  v.  Cum- 
mins, 6  Mee.  &  W.  342.    And  see  Jacobs  v.  Latour,  6  Bing.  130|* 
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S.  0.,  2  Moore  &  P.  201;  Sanderson  r.  BeU,  2  Mee.  &  W.  304,*' 
Scarfe  y.  Morgan,  4  Id.  270.  It  will  be  seen  from  the  cases 
which  have  been  mentioned,  that  a  distinction,  in  relation  to  the 
question  of  lien,  has  been  taken  between  the  mare-keeper  and 
the  trainer  of  a  horse;  and  it  is  said  that  the  latter  has  a  lien, 
because  he  has  done  something  for  the  improvement  of  the  ani- 
mal. And  in  Judson  y.  Etheridge,  it  was  suggested  by  BoUand, 
B.,  that  the  doctrine  might,  perhaps,  be  extended  to  the  case  of 
a  breaker  who  takes  a  young  horse  to  be  broken,  on  the  ground 
that  he  makes  it  a  different  animal  from  what  it  was  before,  and 
improves  the  animal  by  the  application  of  labor  and  skill.  On 
the  same  principle  it  has  been  held,  that  if  a  farmer  or  stable- 
keeper  receive  a  mare  for  the  purpose  of  being  covered  by  his 
stallion,  he  has  a  specific  lien  for  the  charge  of  covering. 
Whether  these  distinctions  were  well  taken  or  not,  they  show 
that  the  courts  have  steadily  adhered  to  the  rule  that  one  who 
merely  provides  food  and  takes  the  care  of  an  animal,  as  an 
agister  or  livery-stable  keeper,  has  no  lien  except  by  contract. 

There  is  a  further  reason  why  there  can  be  no  lien  in  these 
cases.  When  horses  are  kept  at  livery,  the  owner  takes  and  uses 
them  at  pleasure,  and  the  bailee  only  has  a  lien  so  long  as  he 
retains  the  uninterrupted  possession.  If  the  owner  gets  the 
property  into  his  hands  without  fraud,  the  lien  is  at  an  end,  and 
it  will  not  be  revived  by  the  return  of  the  goods:  Bevan  v.  Wa- 
ters, 3  Car.  &  P.  520;  Jones  v.  Thurloe,  8  Mod.  172;  Jones  v. 
Pearle,  1  Stra.  556;  Sweet  v.  Pym,  1  East,  4.  So  in  the  case  of 
milch-cows,  the  agister  has  no  lien,  for  the  reason  that  the  owner 
has  occasional  possession  for  the  purpose  of  milking  them: 
Jackson  v.  Cummins,  5  Mee.  &  W.  342;  Cross  on  Lien,  25,  36, 
332.  Now  here,  from  the  nature  of  the  case,  the  plaintiff  was 
not  to  have  the  continued  and  exclusive  possession  of  the  horses, 
but  Tyler  was  at  liberty  to  take  and  use  them  when  he  pleased, 
and  he  did  in  fact  take  them  at  pleasure.  The  witness  says  he 
does  not  know  that  the  plaintiff  was  at  home  when  Tyler  took 
the  horses,  but  there  was  no  pretense  that  they  were  taken  by 
fraud,  or  against  the  will  of  the  plaintiff. 

The  plaintiff  can  not  stand  upon  any  better  footing  than  a 
livery-stable  keeper,  and  as  such  he  had  no  lien. 

Judgment  affirmed. 

The  Lisn  Existing  in  Favob  of  Airr  Bailee  vos  Hibs»  upon  an  artiole  or 
thing  which  has  been  improired  or  increased  in  valne  by  means  of  the  labof 
»nd  skill  that  fa^  baa  expended  thereupon,  ia  recognized  in  the  following 

1.  9  Oromp.  k  M.  804. 
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eases:  Chregory  v.  Stryher,  2  Den.  631;  Curtis  ▼.  JoTies^  1  How.  Cas.  145; 
Trust  V.  Pirsson,  1  Hilt.  207. 

The  existence  of  a  lien,  however,  has  been  denied  in  several  cases  where 
the  service  upon  which  the  claim  was  fonnded  consisted  but  in  the  keeping  of 
property.  Thus  a  common  carrier  can  not  assert  a  lien  to  cover  an  extra 
charge  which  he  has  made  on  account  of  the  detention  of  his  cars  owing  to 
the  neglect  of  the  consignee  to  receive  the  goods  at  the  proper  time: 
Crarnmelin  v.  2^.  T.  As  H.  R.  R.  Co.,  4  Eeyes,  02;  1  Abb.  App.  474. 
Neither  is  there  any  lien  in  favor  of  a  person  who  undertakes  to  stable  horses: 
BisseU  V.  Pearse,  21  How.  Pr.  139.  To  the  same  effect  see  Alt  v.  WMenberg, 
6  Bosw.  178;  Bass  v.  Pierce,  16  Barb.  697;  N^v.  Thompson,  8  Id.  216.  If 
such  a  criterion  as  that  indicated  above  were  adopted,  such  liens  as  those  of 
warehousemen  would  have  to  be  referred  to  the  established  usage  of  the  trade. 

LiABiLiTr  OF  AN  Innkeepkb  is  that  of  an  insurer:  See  IltUett  v.  Swift,  33 
N.  Y.  674;  S.  C,  42  Barb.  252;  Washlmrn  v.  JoTies,  14  Id.  195.  This  liability 
depends,  however,  on  the  obligation  of  the  innkeeper  to  receive  the  goods;  he 
is,  therefore,  not  thus  liable  for  the  goods  of  any  one  not  a  guest;  for  such 
goods  he  is  not  bound  to  receive:  Mowers  v.  Fethers,  61  N.  Y.  38. 

Innkeeper's  Lisn  Extends  oveb  Goods  as  to  which  he  is  liable  as  in- 
surer: WUkiTis  V.  Earle,  3  Bob.  368;  that  is  to  say,  over  goods  which  he  is 
uider  an  obligation  to  receive;  therefore  the  lien  extends  to  goods  brought  to 
the  inn  by  a  guest,  though  it  afterwards  appears  that  the  goods  were  not  the 
property  of  the  latter:  Jones  v.  Morrill,  42  Barb.  626;  but  not  over  anything 
reoeived  from  one  not  a  guest:  Fox  v.  MeOregor,  11  Id.  43. 

Lien  Dependent  upon  Possession,  as  that  of  a  pledgee,  is  destroyed  when 
the  possession  is  surrendered:  Black  v.  Bogert,  65  N.  Y,  601. 


Baxley  et  al.  v.  Mayob  eto.  of  N-ew  Yobk 

[3  HiLi.,  631.] 

Public  Officers  Actino  Neqlioently,  ob  beyond  the  Scope  of  thsix 
Authority,  will  be  held  responsible. 

Public  Officers  are  not  Answerable  for  the  misconduct  or  malfeasance 
of  subordinates  whom  they  are  obliged  to  employ. 

Municipal  Corporation,  when  in  the  Exercise  of  Franchises  and 
THE  Prosecution  of  Works,  for  its  emolument  or  advantage,  and  in 
which  the  state  in  its  sovereign  capacity  has  no  interest,  is  answerable  as 
a  private  corporation,  although  such  works  may  also  be  in  the  nature  of 
great  enterprises  for  the  public  good. 

Municipal  Corporation. — Powers  granted  exclusively  for  public  purposes 
belong  to  the  corporation  in  its  public,  political,  or  municipal  character. 
Powers  granted  for  private  advantage,  though  the  public  may  also  derive 
benefit  therefrom,  are  to  be  regarded  as  exercised  by  the  municipality  as 
a  private  corporation. ' 

Municipal  Corporations,  in  their  Private  Character  as  owners  or  oc- 
cupiers of  property,  are  regarded  as  individuals,  and  answerable  aooord- 

ingly. 
Municipal  Corporations,  in  the  Exercise  of  Powers  Granted  for  theii 

private  emolument  or  benefit,  are  answerable  for  the  negligenoe  or  ua* 
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skillfulness  of  their  agents,  though  the  latter  are  not  appointed  by, 
nor  are  they  under  the  control  of,  the  municipality,  but  are  chosen 
by  the  governor  and  senate. 

Wateb  Commissioners  of  New  York  held  to  be  agents  of  the  city,  for 
whose  acts  the  municipality  is  answerable,  though  selected  by  the  gov- 
ernor and  senate,  and  not  subject  to  control  or  removal  by  the  city. 

For  Damages  Resulting  from  the  Improper  Construction  of  a  Pub- 
lic Work,  the  party  injured  may  maintain  his  action.  His  remedy 
is  not  by  proceedings  for  appraisement,  etc.,  as  where  lands  are 
taken  for  a  public  use. 

Case  to  recover  for  injuries  caused  by  the  breaking  of  a  dam 
on  the  Croton  river,  whereby  the  dam  of  plaintiffs  on  the  same 
river  was  destroyed,  and  certain  lands  of  plaintiffs  were  washed 
away.     It  was   alleged  that  the  defendants'   dam  was,  through 
the   negligence,    ignoranjcei,    carelessness,   and    want   of   skill    of 
defendants,    their    agents    and    servants,     so    constructed    and 
maintained,  that  it  backed  up  the  waters  to  the  height  of  one 
hundred    and    tifty    feet,    and    then   broke,    etc.      The   plaintiffs 
offered    in   evidence   various    acts    of   the   state    legislature,    re- 
garding the  supplying  of  New  York  city  with  pure  and  whole- 
some  water,   viz.:   An  act   of  May  2,   1834;   an   act  of  May  5, 
1837;  an  act  of  March  29,  1838;  an  act  of  April  27,  1840;  and 
an  act  of.  May  26,  1841 ;  also  various  rei)orts  and  resolves  of  the 
water  commissioners,  and  of  the  common  council  of  New  York, 
and    other   proceedings  whereby   the  building  ol  the  dam,   etc., 
was  authorized  to   be  done  by  and  under  the  direction   of  the 
water  commissioners.     It  was  also  shown  that  these  commission- 
ers  were   paid    by   defendants   out   of   public    funds   raised   for 
that  purpose.     But  when  the  plaintiffs  sought  to  prove  that  the 
dam   was    carelessly   and   unskillfully   constructed,   and  on   that 
account  broke,  and  caused  the  damages  complained  of,  the  evi- 
dence   was    excluded,    on    the    objection    made    by    defendants: 
1.  That  the  plaintiffs  had  no  remedy  against  defendants,  because 
the  work  was  exclusively  within  the  control  of  water  commis- 
sioners appointed  by  the  governor  and  senate;   and* 2.  That  plaint- 
iff's  remedy   must   be   sought  by   appraisement,  etc.,   under   the 
act  of  May  2,  1834.     Plaintiffs  were,  therefore,  nonsuited,   and 
moved  for  a  new  trial. 

A.  S.  Johnson  and  E.  P.  Tlurlhut,  for  the  plaintiffs. 
P.  A,  Cowdrey  and  D.  B.  Tallmadge,  for  the  defendants. 

By  Court,  Nelson,  C.J.  The  principal  ground  taken  at  the  cir- 
cuit against  this  action,  and  the  one  upon  which  it  is  understood 
the  cause  there  turned  was,  that  the  defendants  were  not  charge- 
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able  for  negligence  or  unddllf olness  in  ihe  construction  of  the 
dam  in  question;  inasmuch  as  the  water  commissioners  were  not 
appointed  bj  them,  nor  subject  to  their  direction  or  control. 
In  other  words,  the  commissioners  not  being  their  agents  in  the^ 
construction  of  the  dam,  the  rule  respondeai  superior  could  not 
properly  be  applied. 

Another  ground  is  now  taken,  which  I  will  first  notice,  Tiz. : 
That  admitting  the  water  commissioners  to  be  the  appointed 
agents  of  the  defendants,  still  the  latter  are  not  liable,  inasmuch 
as  they  were  acting  solely  for  the  state  in  prosecuting  the  work 
in  question;  and  tiierefore  are  not  responsible  for  the  conduct 
of  those  necessarily  employed  by  them  for  that  purpose.  We 
admit,  if  the  defendants  are  to  be  regarded  as  occupying  this 
relation,  and  are  not  chargeable  with  any  want  of  diligence  in  the 
selection  of  agents,  the  conclusion  contended  for  would  seem  to 
follow.  They  would  then  be  entitled  to  all  the  immunities  of 
public  officers  charged  with  a  duty  which,  from  its  nature,  could 
not  be  executed  without  aTailing  themselves  of  the  services  of 
others;  and  the  doctrine  of  respondeat  superior  does  not  apply 
to  such  cases.  If  a  public  officer  authorize  the  doing  of  an  act 
not  within  the  scope  of  his  authority,  or  if  he  be  guilty  of  neg* 
ligence  in  the  discharge  of  duties  to  be  performed  by  himself, 
he  will  be  held  responsible;  but  not  for  the  misconduct  or  mal- 
feasance of  such  persons  as  he  is  obliged  to  employ:  HaU  v. 
Smiih,  2  Bing.  156;  S.  C,  J.  B.  Moore,  226;  Humphreys  y» 
Hears ^  1  Man.  &  By.  187;  BoUon  v.  Crawtker,  4  Dow.  &  By. 
195;  Harris  v.  Baker,  4  Mau.  &  Sel.  27. 

But  this  view  can  not  be  maintained  upon  the  facts  before  us. 
The  powers  conferred  by  the  several  acts  of  the  legislature  au- 
thorizing the  execution  of  this  great  work  are  not,  strictly  and 
legally  speaking,  conferred  for  the  benefit  of  the  public.  The 
grant  is  a  special,  private  franchise,  made  as  well  for  the  private 
emolument  and  advantage  of  the  city,  as  for  the  public  good. 
The  state,  in  its  sovereign  character,  has  no  interest  in  it.  It 
owns  no  part  of  the  work.  The  whole  investment  under  .the 
law  and  the  revenue  and  profits  to  be  derived  therefrom,  are  a 
part  of  the  private  property  of  the  city;  as  much  so  as  the  landa 
and  houses  belonging  to  it,  situate  within  its  corporate  limits. 

The  argument  of  the  defendants'  counsel  confounds  the  pow- 
ers in  question  with  those  belonging  to  the  defendants  in  their 
character  as  a  municipal  or  public  body — such  as  are  granted 
exclusively  for  public  purposes  to  counties,  cities,  towns,  and 
villages,  where  the  corporations  have,  if  I  may  so  speak,  no  pri- 
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Tate  estate  or  interest  in  the  grant.  As  the  powers  in  qnestion 
have  been  conferred  upon  one  of  these  public  corporations,  thus 
blending  in  a  measure  those  conferred  for  private  advantage  and 
emolument  with  those  already  possessed  for  public  purposes, 
there  is  some  difficulty,  I  admit,  in  separating  them  in  the  mind, 
and  properly  distinguishing  the  one  class  from  the  other,  so  as 
to  distribute  the  responsibility  attaching  to  the  exercise  of  each. 
But  the  distinction  is  quite  clear  and  well  settled,  and  the  pro- 
cess of  separation  practicable.  To  this  end,  regard  should  be 
had,  not  so  much  to  the  nature  and  character  of  the  various 
powers  conferred,  as  to  the  object  and  purpose  of  the  legislature 
in  conferring  them.  If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  public,  political,  or  mu- 
nicipal character.  But  if  the  grant  was  for  purposes  of  private 
advantage  and  emolument,  though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporation,  quoad  hoc,  is  to  be  re- 
garded as  a  private  company.  It  stands  on  the  same  footing  as 
would  any  individual  or  body  of  persons  upon  whom  the  like 
special  franchises  had  been  conferred:  Dartmouih  CoUege  v. 
Woodwardy  4  Wheat.  668,  672;  PhiUps  v.  Bury,  1  Ld.  Baym.  8; 
S.  C,  2  T.  B.  352;  Allen  v.  McKeen,  1  Sumn.  297;  The  People  v. 
Morris,  13  Wend.  331, 338;  2  Kent's  Com.  275, 4th  ed. ;  U.  S.  Bank 
V.  Planter^  Bank,  9  Wheat.  907;  Clark  v.  Corp.  of  Washingkm, 
12  Id.  40;  MoodaLay  v.  The  East  India  Co.,  1  Brown's  Ch.  469. 
Suppose  the  legislature,  instead  of  the  franchise  in  question,  had 
conferred  upon  the  defendants  banking  powers,  or  a  charter  for 
a  railroad  leading  into  the  city,  in  the  usual  manner  in  which 
such  powers  are  conferred  upon  private  companies;  could  it  be 
doubted  that  they  would  hold  them  in  the  same  character,  and 
be  subject  to  the  same  duties  and  liabilities?  I  can  not  doubt 
but  they  would.  These  powers  in  the  eye  of  the  law,  would  be 
entirely  distinct  and  separate  from  those  appertaining  to  the  de- 
fendants as  a  municipal  body.  So  far  as  related  to  the  charter 
thus  conferred,  they  would  be  regarded  as  a  private  company 
and  be  subject  to  the  responsibilities  attaching  to  that  class  of 
institutions.  The  distinction  is  well  stated  by  the  master  of  the 
rolls  in  Moodalay  v.  The  East  India  Co.,  Id.,  in  answer  to  an 
objection  made  by  counsel.  There  the  plaintiff  had  taken  a 
lease  from  the  company,  granting  him  permission  to  supply  the 
inhabitants  of  Madras  with  tobacco  for  ten  years.  Before  the 
expiration  of  that  period  the  company  dispossessed  him,  and 
granted  the  privilege  to  another.    The  plaintiff,  preparatory  to 
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bringing  an  action  against  the  company,  filed  a  bill  of  discotery. 
One  of  the  objections  taken  by  the  defendants  was,  that  the  re- 
moval of  the  plaintiff  was  incident  to  their  character  as  a  sov- 
ereign power>  the  exercise  of  which  could  not  be  questioned  in 
a  bill  or  suit  at  law.  The  master  of  the  rolls  admitted  that  no 
euit  would  lie  against  a  sovereign  power  for  anything  done  in 
that  capacity;  but  he  denied  that  the  defendants  came  within 
the  rule.  ''They  have  rights,"  he  observed,  ''as  a  sovereign 
power,  they  have  also  duties  as  individuals;  if  they  enter  into 
bonds  in  India,  the  sums  secured  may  be  recovered  here.  So  in 
this  case,  as  a  private  company  they  have  entered  into  a  private 
<x>ntract,  to  which  they  must  be  liable."  It  is  upon  the  like 
distinction  that  municipal  corporations,  in  their  private  charac- 
ter as  owners  and  occupiers  of  lands  and  houses,  are  regarded 
in  the  same  light  as  individual  owners  and  occupiers,  and  dealt 
with  accordingly.  As  such,  they  are  bound  to  repair  bridges^ 
highways,  and  churches;  are  liable  to  poor  rates;  and,  in  a  word, 
to  the  discharge  of  any  other  duty  or  obligation  to  which  an  indi- 
vidual owner  would  be  subject:  2  Inst.  703;  Thurgfield  v.  Jones^ 
Sir  T.  Jones,  187;  Bex  v.  Gardner^  Cowp.  79;  Mayor  of  Lynn 
T.  Turner,  Id.  87;  HenLy  v.  Mayor  of  Lyme,  5  Bing.  91;  S.  0. 
in  the  house  of  lords,  1  Bing.  New  Cas.  222. 

Begarding  the  defendants  then  in  the  light  of  any  other  pri- 
vate company  upon  whom  the  like  special  franchises  had  been 
conferred,  the  next  question  is,  whether  the  water  commission- 
ers charged  with  the  immediate  superintendence  and  execution 
of  the  work  stand  in  the  relation  of  agents  deputed  by  the  de- 
fendants to  perform  this  duty.  If  they  do,  it  is  not  denied,  in 
this  aspect  of  the  case,  that  the  defendants  are  answerable  to 
the  plaintiffs  for  any  damages  sustained  through  the  negligence 
or  tmskillfulness  of  the  commissioners.  The  question  depends 
mainly  upon  the  construction  of  the  act  of  1834,  Sess.  Laws  of 
1834,  p.  451,  as  the  several  other  statutes  relating  to  this  work 
have  no  material  bearing  upon  the  point.  By  this  act,  the  water 
commissioners  are  to  be  appointed  by  the  governor  and  senate: 
Sec.  1.  It  is  made  their  duty  to  examine  and  consider  all  mat- 
ters relative  to  supplying  the  city  with  a  sufficient  quantity  of 
pure  and  wholesome  water:  Sec.  2;  for  which  purpose  they  are 
empowered  to  employ  engineers,  surveyors,  and  such  other  per- 
sons as  maybe  necessary,  etc.:  Sec.  8.  Theyarealso  required  to 
adopt  such  plan  as  in  their  judgmentmaybemostadvantageousfor 
procuring  a  supply  of  water,  and  to  ascertain  as  nearly  as  prao- 
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ticable  what  amount  of  money  it  will  cost  to  cany  the  plan  into 
effect;  and  for  this  purpose,  they  are  empowered  to  make  condi- 
tional contracts  (subject  to  the  ratification  of  the  common  coun« 
cil  of  the  city)  with  the  owners  of  lands,  etc.,  required  for  the 
work;  the  contracts  to  be  binding  upon  the  owners,  if  ratified  by 
the  common  council  within  two  years  from  the  passage  of  the 
act:  Sec.  4.  The  commissioners  are  further  required  to  nuike  a 
full  report  of  their  proceedings,  containing  a  detailed  descrip- 
tion of  their  plan  and  estimate  of  expenses,  together  with  an 
estimate  of  the  probable  amount  of  revenue  to  accrue  to  the  city 
upon  the  completion  of  the  work;  with  the  reasons  and  calcula- 
tions upon  which  their  opinions  and  estimates  are  founded,  and 
all  such  other  information  as  may  be  connected  with  the  object 
of  their  appointment:  Sec.  5.  In  case  the  plan  adopted  by  the 
commissioners  shall  be  approved  by  the  common  council,  they 
shall  then  refer  the  question  to  the  electors  at  the  next  charter  elec- 
tion, to  determine  whether  they  will  authorize  the  common  council 
to  enter  upon  the  work  and  raise  the  necessary  funds  to  cany  on 
the  same:  Sec.  7;  and  if  a  majority  of  the  electors  are  found  in 
&vor  of  the  measure,  "  it  shall  then  be  lawful  for  the  common 
council  to  instruct  the  commissioners  to  proceed  in  the  work;" 
**  to  nose  by  loan  from  time  to  time  and  in  such  amounts  as  they 
(the  common  council)  may  think  fit,  a  sum  not  exceeding  two 
million  five  hundred  thousand  dollars,"  etc. :  Sec.  8.  It  is  pro- 
vided also  that  the  common  council  shall  authori2se  the  commis- 
sioners to  draw  upon  the  comptroller  of  the  city  for  any  sum  to 
be  paid  to  contractors  and  to  owners  of  lands,  waters,  streams, 
or  other  prox>eriy  necessary  for  the  excution  of  the  work,  as  well 
as  for  their  own  incidental  expenses:  Sec.  24.  In  pursuance  of 
this  act,  the  commissioners,  in  July,  1835,  made  a  detailed  re- 
port of  the  plan  they  proposed  as  most  advantageous  and  prac- 
ticable, together  with  full  estimates  of  the  expense  and  of  the 
probable  amount  of  revenue.  The  report  was  approved  by  the 
common  council  in  March  following,  and  subsequently  ratified 
by  the  electors.  The  commissioners  were  then  instructed  to 
proceed  in  the  execution  of  the  work,  which  has  accordingly 
been  done,  and  the  dam  in  controversy  is  a  portion  of  it,  built 
under  their  superintendence  and  control.  It  is  therefore  in- 
sisted that  the  commissioners  are  to  be  regarded  as  the  agents  of 
the  defendants  while  engaged  in  the  work. 

The  ground  taken  against  this  conclusion  is,  that  these  com- 
missioners were  appointed  by  the  state,  and  that  the  defendants 
have  had  no  direction  or  control  over  their  conduct;  that  they 
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were  botind  to  employ  theniy  and  sabmit  to  the  independent  ex- 
ercise of  their  powers  tinder  the  law;  that  the  commisaionerB 
were  officers  of  the  state,  engaged  in  the  discharge  of  puUio 
daties;  that  they  were  answerable  for  their  official  conduct  to  the 
state  alone,  who  could  remove  them  at  pleasure;  that  the  de* 
fendants  were  but  trustees  of  the  work,  which  was  authorized 
and  executed  for  the  benefit  of  the  public,  and  owned  and  held 
it  in  their  municipal  character,  and  not  as  private  owners  for  their 
own  benefit. 

We  have  already  given  our  views  of  the  character  of  this  work, 
and  of  the  capacity  in  which  the  defendants  hold  the  powers 
under  which  it  has  been  executed.    If  we  are  not  mistaken  in 
that  conclusion,  and  they  are  to  be  regarded  as  a  private  com- 
pany, like  any  other  body  of  men  upon  whom  special  franchises 
have  been  conferred  for  their  own  private  advantage — such  as 
banking  and  railroad  corporations — ^then  the  appointment  of  the 
agents  by  the  state  did  not  make  them  less  the  agents  of  the  de- 
fendants.   The  appointment  in  this  way  is  but  one  of  the  con- 
ditions upon  which  the  charter  was  granted;  and  stands  on  the 
footing  of  any  other  condition  to  be  found  in  the  grant,  subject 
to  which  it  has  been  accepted.    By  accepting  the  charter,  the 
defendants  thereby  adopted  the  commissioners  as  their  own 
agents  to  carry  on  the  work.    The  acceptance  was  entirely  vol- 
untary; for  the  state  could  not  enforce  the  grant  upon  the  de- 
fendants against  their  will.    This  would  be  so  upon  general 
principles:  Ang.  &  Ames  on  Corp.  46-50,  and  cases  there  cited; 
but  here,  the  charter  itself  left  it  optional  with  the  common 
council  of  the  cily  to  accept  or  not:  Sec.  7.    The  undertaking 
of  the  work  was  made  to  depend  upon  the  approval  of  the 
plan  of  the  commissioners,  which  necessarily  involved  the  right 
to  adopt  or  reject  the  work  itself  altogether,  if  they  disliked  the 
system  prescribed  by  the  legislature.    The  approval  having  taken 
place,  this,  together  with  the  subsequent  measures  of  the  com- 
mon council  instructing  the  commissioners  to  proceed  in  the  ex- 
ecution of  the  work,  constituted  them  the  agents  of  the  defend- 
ants; as  effectually  so  as  if  the  latter  had  originally  appointed 
them.    The  act  of  adoption  in  the  one  case  was  as  free  and  vol- 
untary as  the  appointment  in  the  other. 

It  is  also  insisted  that,  assuming  the  defendants  are  liable  and 
bound  to  make  compensation  for  the  damages  sustained  by  the 
plaintiffs,  the  statute  has  provided  a  remedy  by  appraisement, 
to  which  alone  they  must  resort,  as  the  common  law  remedy  is 
thereby  superseded. 
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The  act  (Sess.  Laws  of  1834,  p.  463,  sec.  12)  provides  that 
the  commissioneTs  may  enter  upon  any  land  or  water  for  the 
purpose  of  making  surveys,  and  may  agree  with  the  owners  of 
any  property  which  may  be  required  for  the  purposes  of  the  act, 
as  to  the  amount  of  compensation,  etc.  In  cases  of  disagree- 
ment between  the  commissioners  and  the  owner  of  any  property 
which  may  be  required  for  said  purposes,  or  affected  by  any 
operation  connected  therewith,  as  to  the  amount  of  compensa- 
tion, etc.,  the  vice-chancellor  of  the  first  circuit  may,  upon  the 
application  of  either  party,  appoint  three  indifferent  persons  to 
examine  such  property,  and  to  estimate  the  value  thereof,  or 
damage  sustained  thereby,  etc. :  Sec:  13.  It  is  quite  apparent, 
from  a  perusal  of  these  provisions,  that  they  apply,  and  were 
intended  to  apply,  only  to  cases  where  property  was  necessarily 
taken  and  appropriated,  or  its  use  and  value  necessarily  impaired, 
in  the  course  of  the  execution  of  the  work;  not  to  damages  oc- 
casioned beyond  this,  through  the  mere  carelessness  and  un- 
skillfulness  of  the  defendants  or  their  agents. 

New  trial  granted. 

/hiB  oaae  having  been  sent  back  for  a  new  trial,  and  plaintiff  having  reoov- 
ered  heavy  damages,  it  was  ultimately  taken  to  the  court  of  errors  by  the 
defendant,  and  may  be  found  reported  in  2  Denio,  433,  under  the  title  of 
Mayor  etc.  v.  Bailey.    The  gist  of  this  latter  decision,  according  to  DarfAag^ 
Um  V.  Mayor  etc,,  31  N.  Y.  200,  is  as  follows:   **It  was  considered  by  all  tha 
members  who  delivered  opinions  for  affirmance,  that  public  corporations  were 
responsible  on  account  of  their  legal  personality  and  their  capacity  for  suing 
and  being  sued,  for  the  negligent  acts  of  their  agents  and  servants  in  the  exe- 
cution of  their  duties;  and  the  main  question,  which  was  much  discussed, 
was  whether  the  relation  of  principal  and  agent  existed  between  the  corponk 
tion  and  the  engineers  and  others  who  constructed  the  dam,  seeing  that  the 
water  commissioners  were  appointed  by  the  legislature.    The  chancellor  was 
unable  to  make  out  that  reUition,  and  placed  his  opinion  for  affirmance  on  the 
ground  that  every  owner  of  land,  who  allowed  others  to  erect  nuisances 
thereon,  or  suffered  his  premises  to  be  in  such  a  situation  as  to  produce  injury 
to  others,  is  answerable  for  such  injury;  and  as  the  city  corporation  were  the 
owners  of  the  land  on  which  the  dam  was  erected,  he  held  they  were  liable 
upon  that  principle.     Senator  Hand  considered  the  state  as  conducting  the 
enterprise  through  the  corporation,  and  said  that  a  sovereign  power,  though 
it  can  not  be  sued,  yet,  if  it  become  a  member  of  a  corporation,  lays  aside  its 
sovereignty  aa  to  that  transaction  or  character.    Senators  Bokee  and  Barlow 
oonsidOTed  that  the  corporation,  by  their  acceptance  of  the  act  of  legislature, 
constituted  the  water  commissioners  their  agents  by  adoption.    The  liabilify 
of  the  defendants  being  established  by  the  court  of  ultimate  review,  on  an 
entirely  different  theory  from  that  which  affirmed  the  enterprise  of  conveying 
water  into  the  dty  to  be  a  private  work,  as  distinguished  from  an  act  of  mu- 
nicipal government,  the  doctrine  of  the  opinion  of  the  supreme  court  waa 
substantially  repudiated,  and  can  not  therefore  be  considered  a  precedent.*' 
The  oonrt»  in  the  case  last  cited  of  DarUfngton  v.  Mayor,  having  thus 
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the  aathority  of  the  principal  caae»  denied  that  a  mmiicipal  corporation  might 
hold  proper^  private  in  the  sense  that  it  was  heyond  legislative  oootioL  See 
also  BooieveU  v.  Drapert  23  N.  Y.  326.  ThU  case,  which  mnst  go  upon  an 
aheolnte  right  of  control  in  tho  legislature  over  municipal  corporations,  hardly 
comports  with  People  y.  BatcheUor^  53  Id.  141,  which  denies  the  right  of  the 
legidature  to  compel  such  a  body  to  enter  into  a  contract  for  a  private  pur- 
pose, or  to  aid  in  the  construction  of  works  which  although  public  in  some 
respects  are  private  in  others.  Indeed,  although  the  latter  case  does  not  refer 
to  the  former,  it  is  a  significant  fact  that  Aihitu  v.  BaohdclpK,  31  Vt.  226,  in 
the  Darlington  Com  declared  not  to  be  law,  is  relied  upon  in  the  subsequent 
case  as  an  authority  in  point.  To  the  same  point  is  Matter  of  Buffalo  dis  J.  B, 
B.  Co.,  5  Hun,  487,  and  also  Clarke  v.  Bochester,  14  How.  Pr.  203;  5  Abb.  Pr. 
117;  24  Barb.  474;  Dtumetburgh  v.  Jejikina,  46  Id.  306.  An  instructive  re- 
view of  the  cases  on  this  subject  is  to  be  found  in  Dillon  on  Municipal  Corpo- 
rations, c.  4,  voL  1.  This  distinction  between  the  private  property  and  fran- 
chises of  a  public  corporation,  which  are  exempt  from  legislative  control,  and 
its  public  powers,  which  may  be  altered  or  amended  at  the  pleasure  of  the 
legislature,  is  recognized  in  People  v.  Kerr,  37  Barb.  427;  People  v.  Mayor  qf 
N.  F.,  32  Id.  117;  CowUy  of  BkMand  v.  OmaUy  of  Lawrence^  12  HI.  8. 

MUhau  y.  Sharp,  15  Barb.  213,  does  not  go  so  far;  it  merely  says  that 
when  a  public  corporation  acts  with  reference  to  its  private  property,  its  acts 
are  of  a  private  character  and  subject  to  judicial  control,  but  does  not  say  that 
such  property  is  not  subject  to  legislative  control.  See,  also,  Benson  v.  Mayor 
etc.  of  N,  T,,  10  Id.  234;  Holland  v.  San  JFhmcUco,  7  Cal.  376;  Argenti  v. 
San  Francisco,  16  Id.  270;  Hooker  v.  New  Haven  dt  N,  Co,,  15  Conn.  322; 
Oliver  v.  Worcester,  102  Mass.  501,  all  of  which  recognize  that  the  liability 
and  rights  of  a  municipal  corporation,  with  respect  to  its  private  property, 
houses,  lands,  etc.,  and  with  respect  to  its  contracts  in  reference  thereto,  are 
those  of  a  private  individual,  but  remain  silent  upon  the  question  whether 
such  property  is  subject  to  legisUtive  control. 

TiTABTT.TTY  ow  A  PUBLIC  CORPORATION  for  acts  of  Its  agents  is  regulated  by 
the  same  general  law  of  agency  applicable  to  private  individuals.  It  is  not 
therefore  liable  for  acts  of  its  agents  in  excess  of  and  without  the  scope  of 
their  authority:  Smith  v.  City  qf  Bochester^  76  N.  Y.  510;  HotoeU  v.  Bvffalo, 
15  Id.  522.  But  that  it  is  liable  for  the  acts  of  its  authorized  sgents,  see 
Bochester  WhiU  Lead  Co.  v.  Bochester,  3  N.  Y.  467;  Hickoz  v.  Plaitsbwrgh,  15 
Barb.  442;  Detmonico  v.  Mayor  etc.  of  New  York,  1  Sandf.  226.  But  it  must 
be  remembered  that  officers  whose  duties  are  specifically  pointed  out  by  law 
are  not  the  agents  of  a  corporation,  though  their  duties  rehite  to  its  afiairs: 
LorUlard  v.  Monroe,  12  Barb.  166;  Sherboume  v.  Tuba  Co.,  21  CaL  115; 
Mayor  of  N.  T.  v.  Fune,  3  Hill,  618.  In  other  words,  the  corporation  is  but 
liable  for  the  misfeasance  or  non-feasance  of  its  agents  in  the  prosecution  of  a 
matter  which  is  intrusted  to  its  management,  and  not  to  the  management  of 
officers  over  whom  it  has  no  controL 

Upon  the  other  hand,  officers,  though  appointed  by  the  legislature,  may  be 
the  agents  of  the  corporation  where  they  are  under  its  control,  and  where 
the  charter  under  which  they  act  has  been  accepted  by  the  corporation.  Com- 
missioDers  in  charge  of  the  water-works  of  a  city  or  town,  with  powers  and 
duties  similar  to  those  in  the  principal  case,  furnish  a  convenient  illustration 
of  what  is  here  meant:  De  Ooe  v.  Saratoga  Springs,  3  N.  Y.  Supr.  (T.  &  C.) 
505;  5  Hun,  343;  Van  Valkenburgh  v.  New  York,  28  How.  Pr.  240;  Clarke  v. 
Mayor  etc.  qf  New  York,  3  Barb.  290,  all  citing  the  principal  case. 

PuBUO  CoBPORATiON  Is  liable  for  injuries  occasioned  by  the  diverting  of 
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ft  pablio  highway  by  a  private  indmdaal  to  his  own  use,  npon  the  ground  of 
negligence  in  not  having  prevented  any  snoh  aots  npon  the  part  of  the  latter: 
WenleU  v.  Mayor  qf  Troy,  39  Barb.  338,  all  dting  the  principal  oaae. 

Ikjubt  whzok  hat  Bi8Ui/r  vbom  thx  Pbbioricanob  of  a  Lkul  Act  n 
Damvum  ABSQun  Injitbia,  unless  the  party  who  has  done  the  injury  has  been 
guilty  of  some  negligence  or  want  of  skilL  It  is  upon  this  principle  that  one 
who  places  and  uses  on  his  premises  a  steam-engine,  is  not,  where  he  has  been 
guilty  of  no  ne^igenoe,  liable  for  the  consequences  to  adjoining  tenements  of 
an  explosion:  Lo9m  ▼.  Buchanan^  61  N.  T.  437.  In  support  of  this  principle, 
see  also  Atutki  v.  Hwdmm  River  R.  R.  Oo.,  25  Id.  346,  citing  the 


A  Pabtt  d  Bbmxitbd  to  his  Ck>MMON  Law  Bxkbdt  for  damages  occa- 
sioned by  a  public  use,  where  no  psrtionlar  mode  of  xecoTery  is  pointed  out 
by  the  act  under  which  the  use  is  cooducted:  Hoobar  ▼.  Nem  Smmm  S  K, 
Ck,  86  Am.  Dec  477. 


EQUITY  OASES 


DT  TBM 


SUPREME  COURT 

or 
NOBTH   OABOLINA. 


TuBNEB  V.  Knsa. 

[2   IBBOKU.*!  IQUXTT,  189.] 
PUBOBAaiB  AT  BZBODTION  SaLS  MADS  AOBUUOST  WITH  BUCUTIOa 

Bebtob  to  allow  the  latter  to  redeem  upon  payment  of  the  porohaM 
money  and  interest,  together  with  any  halanoe  due  to  lald  puohaier  oo 
general  aooonnt^  and  in  oonaeqnenoe  of  this  agreement  biddsn  were  in- 
dneed  to  abstain  from  bidding  and  the  proper^  was  sold  for  much  less 
than  its  valne,  the  defendant  in  ezeention  will  be  permitted  to  vedesn 
npon  his  oomplying  with  the  terms  of  said  agreement. 

Bill  for  injtinotion.    The  opinion  states  the  case. 

i/L  H.  Bryan,  for  the  plaintiff. 

No  ootmsel  for  the  defendant. 

By  Oonrty  Dahisl,  J.  The  plaintiff,  in  his  bill,  states  that 
he  was  seized  in  fee  of  two  tracts  of  land — ^that  wzits  of  ezeou- 
tioQ  were  issued  against  his  property  by  his  creditors — ^that  one 
of  the  tracts  was  exposed  to  sale  in  the  year  1818,  and  the  other 
in  the  year  1819 — ^that  there  was  an  express  agreement  and 
understanding  between  him  and  the  defendant,  that  the  de- 
fendant shonld  act  as  his  friend  in  bidding  off  the  said  tracts  of 
land,  and  that  he  would  bid  them  off  for  the  plaintiff  and  not 
for  himself,  and  that  he  was  not  to  keep  or  claim  the  same;  but 
upon  the  plaintiff's  paying  the  said  sums  with  interest,  the  de- 
fendant was  to  claim  no  further  interest  therein — ^that  the  said 
agreement  was  known  to  the*  people  at  the  sale,  and  competition 
was  thereby  stifled — ^that  the  defendant  purchased  the  two  tracts 
of  land  for  one  hundred  and  ninety  dollars,  a  sum  fax  below  the 
yalne  of  the  lands.    The  plaintiff  says,  that  he  has  in  yarious 
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ways  paid  this  snm,  and  all  other  debts  and  demands  which  the 
defendant  had  on  him — that,  notwithstanding,  the  defendant 
obtained  u  deed  from  the  sheriff,  and  has  brought  an  action  of 
ejectment  to  turn  him  out  of  x>ossession.  The  bill  prays  for  an 
injunction,  and  for  general  relief. 

The  defendant,  in  his  answer,  admits  that  he  purchased  at 
sheriff's  sale  the  two  tracts  of  land  mentioned  in  the  bUl,  and 
has  taken  a  deed,  and  has  brought  an  action  of  ejectment:  but 
he  denies,  that  he  made  any  agreement  with  the  plaintiff  to  pur- 
chase the  land  for  his  benefit,  or  to  suffer  him  to  redeem,  on 
paying  the  purchase  money  with  interest,  or  upon  any  other 
terms.  The  defendant  denies  that  the  plaintiff  has  paid,  or 
that  he,  the  defendant,  has  received  payment  and  satisfaction  for 
the  purchase  money,  and  other  just  claims  which  he  then  held 
against  him.  The  defendant  says,  that  the  plaintiff  is  still 
largely  indebted  to  him  for  moneys  advanced  before  the  sale  of 
the  land.  The  defendant  has  been  permitted  to  put  in  a  sup- 
plemental answer,  and,  in  it,  he  states  that  the  equity  of  re- 
demption of  the  plaintiff,  if  he  had  any,  has  been  sold  by  the 
sheriff  under  execution,  and  that  he,  the  defendant,  became  the 
purchaser  for  the  purpose  of  putting  an  end  to  this  suit  in 
equity;  and  not  because  he  admitted  or  believed  that  the  plaint- 
iff had  an  equiiy  of  redemption  in  the  lands. 

There  was  a  replication  to  the  answer. 

As  to  the  matter  stated  in  the  supplemental  answer,  it  is  unnec- 
essary to  inquire  what  would  be  the  effect  thereof,  if  established; 
because  the  defendant  has  exhibited  no  proof  to  sustain  it. 
Secondly;  as  to  the  agreement  stated  in  the  bUl,  that  the  de- 
fendant was  to  purchase  the  lands  and  let  the  plaintiff  redeem, 
it  is  proved  to  the  satisfaction  of  this  court  by  the  deposition  of 
many  witnesses,  that  the  purchase  was  made  for  the  benefit  of 
the  plaintiff,  and  that  he  was  to  redeem,  on  repaying  the  pur- 
chase money  and  interest,  and  also  any  balance  that  might  be 
due  the  defendant  on  a  settlement  of  their  accounts.  On  this 
agreement  being  made  known  to  the  people  attending  the  sale, 
two  persons  ( Jarman  and  Harrison)  desisted  from  bidding  for 
the  land,  and  the  defendant  was  permitted  to  purchase  lands 
worth  four  hundred  and  fifty  dollars,  for  the  small  sum  of  one 
hundred  and  ninety-nine  dollars  and  twenty  cents.  The  case 
made  by  the  bill,  and  that  established  by  the  proofs,  vary  in 
nothing  but  in  the  amount  of  money  the  plaintiff  was  to  pay  to 
redeem.  The  attempt  in  the  defendant  to  set  up  an  irredeem- 
able title,  after  the  agreement  he  entered  into,  is  such  a  fraud  as 
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this  cotirt  will  reUeve  against.  We  think,  and  so  declare,  that 
the  plaintiff  is  entitled  to  redeem,  on  repaying  the  pnrchase 
money  with  interest,  and  any  balance  remaining  due  on  a  general 
account  to  be  taken. 

Decree  for  the  plaintiff  that  the  defendant  account,  etc. 


Approved  in  Bich  v.  Mar$h,  4  Ired.  £q.  ZdS,  and  in  Vannay  ▼.  Marling  6 
Id.  172. 

POBCHASKB  AT  ShXRIFF*3  SaLE  WHSIT  TbDSTEB  TOB  DsBTOS»   AND  WSKM 

vox:  See  Bainea  v.  0*C<mner,  36  Am.  Dec  180,  note  182. 

Bight  to  Redbsm,  when  Equitt  Gives  to  Geleditob:  See  WUeox  v.  Mor^ 
m,  d  Am.  Dec.  678. 


Rainet  v.  Tabbobough. 

[9  Ibkdxzx'b  Equity,  249.] 
Is  Suit  bt  Sxtbbtt  aoainst  his  Go-subett  for  Contribution,  their  common 

principal,  or,  if  he  is  dead,  his  personal  representative,  mnst  be  made  a 

porty  defendant. 
Ajketz  can  not  Gall  upon  his  Go-surett  fob  Contribution,  without 

showing  that  he  can  not  obtain  satisfaction  from  their  common  principaL 

Bill  in  equity.     The  opinion  states  the  case. 

Oraham  and  Norwood,  for  the  plaintiffs. 

J.  T.  Morehead,  for  the  defendant. 

By  Court,  Ruffin,  C.  J.  In  1816,  Thomas  Boulden  was 
appointed  by  a  court  in  Yirginia  the  guardian  of  several  infant 
children  named  Glenn;  and  entered  into  bonds  in  large  penal- 
ties with  the  usual  conditions  for  faithfully  accounting  for  the 
estate  of  the  wards,  seven  in  number,  in  which  the  present 
plaintiffs  and  Smith,  the  intestate  of  the  present  defendant,  were 
his  sureties.  Boulden  afterwards  died,  and  Eustace  Hunt  ad- 
ministered on  his  estate.  In  1831,  Archibald  Glenn,  one  of  the 
wards,  having  come  of  age,  preferred  a  demand  against  Hunt, 
as  the  administrator  of  Boulden,  and  against  the  said  sureties 
for  a  large  sum,  as  a  balance  due  to  him  from  his  late  guardian. 
And  by  an  agreement  between  Glenn,  Hunt,  and  all  the  sure- 
ties of  Boulden,  except  Smith,  the  matters  in  dispute,  in  rela- 
tion to  the  guardian  account  of  Boulden,  and  also  in  relation  to 
the  administration  account  of  Hunt  as  administrator  of  Boulden, 
were  referred  to  the  arbitrament  and  award  of  two  persons. 
The  arbitrators  proceeded  to  hear  the  parties,  and  ''awarded 
that  there  was  a  balance  due  from  the  estate  of  said  Boulden, 
deceased,  to  the  said  Archibald  Glenn  of  five  thousand  five  hun- 
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dred  and  thiriy-three  dollars  and  thirty-five  cents,  with  the  interest 
thereon  from  the  tweniy-fifth  of  December,  1827."  To  this 
arbitration  Smith  refused  to  become  a  party;  and  after  the 
award,  he  refused  also  to  pay  any  part  of  the  som;  but  died 
intestate,  and  the  defendant,  Yarborough,  became  his  admin- 
istrator. 

The  present  suit  is  brought  against  Smith's  administrator  by 
the  other  sureties  or  their  representatives,  and  charges  thai 
Boulden  was  indebted  to  hia  ward  in  the  sum  found,  and  thai 
he  died  insolvent,  and  that  Hunt  had  no  assets  to  satisfy  that 
sum  or  any  part  of  it,  and  that  those  sureties  -were  obliged  to 
pay  the  whole  of  it,  and  had  done  so:  and  the  object  of  the  bill 
is  to  compel  contribution  from  the  defendant  of  his  intestate's 
aliquot  part.  The  answer  brings  forward  divers  points  of  defense, 
but,  particularly,  insists  that  Smith  was  not  bound  by  the  award, 
and  refuses  to  admit  that  any  sum  was  due  from  Boulden  to  his 
ward,  A.  Glenn,  or  that  Boulden's  estate  was  insolvent,  or  that 
Hunt  had  not  assets  to  pay  whatever,  if  anything,  was  due. 

The  case  was  submitted  on  the  hearing  a  year  ago,  and  was 
allowed  by  the  court  to  stand  over,  that  the  parties  might  have 
an  opportunity  of  sending  the  cause  back  for  the  purpose  of 
framing  the  pleadings  properly,  with  the  view  to  the  determina- 
tion of  the  real  controversy.  The  necessity  for  the  insertion  of 
additional  matter  in  the  bill,  and  malring  other  parties,  is  obvi- 
ous. In  the  first  place,  as  Smith  was  not  a  parly  to  the  arbi- 
tration, the  award  has  no  operation  against  him,  but  he  is 
chargeable  only  upon  an  account  to  be  taken  in  this  cause  of 
Boulden's  guardianship.  Moreover,  the  insolvency  of  Boulden's 
estate,  and  the  full  administration  of  his  assets  by  Hunt,  are 
not  admitted,  nor  even  found  in  the  award;  and  consequentiy, 
those  facts  are  now  to  be  established  in  the  cause.  That,  also, 
can  be  done  only  by  taking  the  administration  account  in  thin 
cause.  To  the  taking  of  each  of  those  accounts,  Hunt,  the 
administrator,  is  an  indispensable  party;  for  the  plainti£Fs  have 
no  equiiy  against  their  co-surely,  until  it  be  shown,  that  they 
can  not  obtain  satisfaction  from  their  common  principal.  It 
may  be,  that  Hunt  has  now  funds  for  that  purpose.  Indeed, 
from  the  omission  fora  year  on  the  part  of  the  plaintiffs  to  take  the 
steps  indicated  by  the  court,  we  are  led  to  suppose,  that  between 
Mr.  Hunt  and  themselves  some  understanding  imty  have  taken 
place,  and  that  they  have,  in  consequence,  abandoned  this  suit 
But,  however  that  may  be,  it  is  certain  they  can  not  get  a  decree 
upon  their  present  bill,  and,  as  the  defendant  insists  on  the 
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judgment  of  the  court  being  given,  we  do  not  feel  ftt  liberty  to 
defer  it  longer,  but  must  dismiss  the  bill,  for  the  foregoing 
reasons,  and  with  costs. 
Bill  dismissed  with  costs. 


Cited  in  AUen  v.  Wood,  3  Ired.  Eq.  38S,  to  the  point  that,  to  obtain  ooih 
tribation  from  his  oo-snrety,  a  surety  must  show  that  he  can  not  obtain  satis* 
fsotion  from  the  principal. 

OoiraBiBUTioN  BSTWXXN  Oo-sussTiBS:  See  Morrison  ▼.  PoynU,  32  Am. 
Dee.  92,  note  96;  SoberU  v,  Adams,  31  Id.  094;  Eatrrimm  ▼.  Lane,  27  Id. 
007,  note  612,  where  other  cases  in  this  series  on  the  sabjeet  are  collected. 


PosTON  V.  Jones. 

[3  iBBDSLL's  iQUzrr,  860.1 

Lmk>r  or  L4in>  n  so  fab  Boitnd  vob  Tttlb  and  enjoyment  by  his  U 
that  his  right  to  rent  is  dependent  thereon;  and  if  the  tenant  be  evicted, 
the  rent  wiU  be  thereby  suspended. 

Whibx  Lbssb  18  Eyiotbd  vbom  Pabt  or  thx  Lami)  Dimibid,  by  a  stran- 
ger, on  title  paramoont,  the  eviction  operates  as  a  sospension  of  the 
rent|»fo  tanio.  And  the  same  rale  applies  where  the  lossor  himself  is 
evicted  before  the  term  is  to  begin. 

Bill  in  eqnily.    The  opinion  states  the  cose. 

Ihmoia,  for  the  plaintiflh. 

Clingmanf  for  the  defendant. 

By  Oourt,  "Rvrwix,  0.  J.  From  the  pleadings  and  proofs,  we 
find  this  to  be  the  case  between  these  parties:  In  October,  1838, 
the  defendant,  by  parol,  leased  to  the  plaintiflh,  for  the  year 
1834,  a  parcel  of  land,  containing  sixty  or  B&yentj  acres,  at  a 
rent  of  three  hundred  and  fiffy  bushels  of  Indian  com,  to  be 
deUvered  on  the  nineteenth  of  October,  1834;  and  to  secure  the 
same,  the  plaintiffs  executed  their  covenant  to  the  defendant. 
At  the  time  of  making  the  lease,  an  action  of  ejectment  had  been 
brought  by  Bebecca  Posion  for  the  same  land,  against  the 
present  defendant  or  some  person  holding  under  him;  and  a  re- 
coyeiy  was  effected  therein  soon  afterwards  as  to  forty  or  fifty 
acres  of  the  land,  and  the  said  Bebecca  was  put  into  possession 
in  the  last  of  the  year  1833.  The  plaintiffs  afterwards  leased 
from  her  the  part  thus  recorered,  and  entered  therein  under 
her,  and  at  the  same  time  they  entered  into  the  residue  of  the 
land  under  the  demise  from  the  defendant.  When  the  rent  be- 
came payable,  the  plaintiffs  offered  to  the  defendant  a  fair  pro« 
portion  thereof,  to  be  estimated  according  to  the  relative  quan- 
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tity  and  qnalily  of  {he  portions  of  the  land  "which  they  held 
tinder  him  and  Mrs.  Poston  respecidvelj;  bnt  the  defendant  re- 
fused to  receive  anything  but  the  whole,  and  instituted  an  ac- 
tion on  the  covenant  therefor.  The  answer  states  that  the 
plaintifEs  knew  of  the  action  of  ejectment;  which  appears  to  be 
true.  And  it  further  states,  that  it  was  distinctly  agreed  be- 
tween the  parties,  that  the  plaintiffs  should  run  the  ri^  of  a  re- 
coveiy  in  that  action,  and  sustain  the  loss  without  recourse  to 
the  defendant.  But  of  the  truth  of  this  allegation  there  is  no 
evidence;  and,  on  the  contrary,  a  witness  states,  that  the  parties 
repeated  to  him  the  terms  of  their  contract,  that  is  to  say,  as  to 
the  parcel  of  land  intended  to  be  leased  and  as  to  the  rent  to  be 
paid,  but  that  there  was  no  such  stipulation  or  conversation  as 
this  last,  as  set  forth  in  the  answer.     The  bill  prayed  that  the  \ 

rent  might  be  properly  apportioned,  and  for  an  injunction 
against  further  proceedings  at  law.  Upon  the  coming  in  of  the 
answer,  on  the  motion  of  the  defendant  the  injunction  was  dis- 
solved; but  the  plaintiffs  replied  and  the  cause  proceeded  to 
proofs,  and  has  been  transferred  to  this  court  for  hearing. 

The  court  is  of  opinion  that  the  plaintiffs  are  entitied  to  re- 
lief. In  every  lease  of  land  the  lessor  is  so  far  bound,  by  im- 
plication, for  the  tiUe  and  enjoyment  by  the  lessee,  that  his 
right  to  the  rent  is  dependent  thereon;  and  if  the  tenant  be 
evicted  from  the  demised  premises,  the  rent  is  thereby  sus- 
pended. So,  if  the  lessee  be  evicted  of  a  part  of  the  land  de- 
mised, by  a  stranger  on  titie  paramount,  it  operates  as  a  suspen- 
sion of  the  rent  pro  tantOy  and  the  rent  is  apportioned  and 
payable  only  in  respect  of  the  residue:  Co.  Lit.  148.  Of  course 
the  rule  must  be  the  same  if  the  lessor  himself  be  evicted  be- 
fore the  term  was  to  begin,  and  the  lessee  be  kept  out  by  supe- 
rior titie,  so  that  he  could  not  enter  under  the  agreement  for 
the  lease.  The  rule  is  founded  on  that  principle,  so  consonant 
to  natural  justice,  that  one  should  not  be  compelled  to  pay  for 
that,  which,  although  contracted  for,  he  never  got;  which,  while 
it  is  a  rule  of  landlord  and  tenant,  would  a  fortiori  be  adopted 
by  a  court  of  equity,  to  which  a  party  found  it  necessary  to  ap- 
ply. Such  necessity  is  laid  upon  these  plaintiffs  by  the  form  in 
which  they  contracted.  As  a  doctrine  of  the  law,  an  apportion- 
ment of  rent  can  be  adjudged  only  when  it  is  reserved  on  a 
lease,  and  an  action  is  brought  for  it  as  rent  thus  reserved. 
Such  an  action  is  founded  on  the  relation  of  the  parties  as 
lessor  and  lessee,  and  the  rent  is  due  to  the  one  in  respect  of 
the  enjoyment  of  the  land  had  by  the  other;  and  therefore  an 
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eyiction  by  better  title  is  an  answer  to  the  action.  In  this  case 
the  rent  was  not  merely  thus  reserved,  but  was  secured  by  an  in- 
dependent covenant  for  the  payment  of  so  much  com  in  gross; 
and  from  the  method  of  pleading  at  law,  it  could  not  be  there 
seen,  that  this  was  a  debt  for  rent,  and  therefore  could  not  be 
apx>ortioned  in  the  action  on  the  covenant.  But  being  in  fact 
a  debt  of  that  sort,  and  the  lessees  having  actually  never  en- 
joyed the  premises  in  respect  to  which  the  rent  was  to  arise,  the 
principle  of  law  and  justice  applies  in  this  court,  in  which  the 
real  purpose  of  the  instrument  tii&j  be  inquired  into,  and  ascer- 
tained to  be  a  security  for  rent.  That  is  the  ground  of  a  change 
of  the  jurisdiction  in  this  case;  and  when  it  is  found,  that  this 
covenant  is  but  a  distinct  securiiy  for  rent  reserved  on  a  lease, 
then  equity  but  follows  the  law  in  apportioning  the  debt  upon 
the  security,  as  the  law  would  apportion  it,  if  it  had  been  sued 
for  as  rent  reserved  by  the  lease. 

The  defendant  has  failed  to  establish  any  specjal  agreement 
of  the  plaintiffs  to  take  the  risk  of  the  ejectment.  It  does  not 
appear  that  anything  of  the  kind  was  in  the  contemplation  of 
either  of  the  parties.  Consequently  the  case  stands  on  the  gen- 
eral doctrines  already  discussed;  and  the  plaintiffs  must  have  a 
decree.  There  must  be  an  inquiry  as  to  the  quantity  and  annual 
value  of  the  several  parcels  of  land  occupied  by  the  plaintiffs 
under  the  defendant  and  Mrs.  Poston,  and  the  rent  agreed  on 
accordingly  apportioned;  and  also  an  inquiry  as  to  what  sums, 
if  any,  the  defendant  may  have  recovered  and  received,  in  the 
action  at  law,  for  the  debt,  interest,  or  costs,  and  also  for  the 
costs  of  this  suit  upon  the  dissolution  of  the  injunction,  that 
the  proper  decree  may  be  made  in  respect  to  each  of  them. 

Decreed  accordingly. 

Bvicnoir  of  Tkvast  is  Good  Deteksb  n  Aonoar  vok  Bms  See  SaMk 
V.  Sh^ard^  25  Am.  Deo.  432,  note  434. 


Snideb  V.  Laoexstoitb. 

£2  Ibxobll'i  Equity,  860.] 

Wbebb  Okantob  EzEonTBs  Deed,  in  Absence  or  the  Obaitii,  sod 
hM  it  proved  and  recorded,  this  amounts  to  a  delivery  theveoly  although 
the  grantee  never  had  it  in  his  actoal  possession. 

Bnx  in  eqnily.    The  opinion  states  the  case. 

MendenhaU,  for  the  plaintiff. 

Moreheady  for  the  defendants. 
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By  Court,  Gastok,  J.  The  plaintiff,  Philip  Snider,  filed  this 
biU  in  July,  1841,  against  Philip  Lackenonr  and  Samuel  and 
Elizabeth  the  'wife  of  said  Samuel,  defendants.  In  it  he  ohaiges, 
that  in  1814  he  intermarried  with  Salome,  the  daughter  of 
Qeorge  Laokenour,  by  whom  he  had  sereral  children;  that  in 
the  year  1882,  the  said  George,  intending  to  divide  his  estate 
among  his  ohildren,  conveyed  to  the  plaintiff,  by  a  deed  of  gift 
duly  executed  and  registered,  a  female  slave  named  Betfy  and 
her  child  David;  that  shortly  thereafter  the  plaintiff's  wife  died, 
and  the  said  George,  repenting  of  the  bounty  which  he  had 
conferred  on  the  plaintiff,  contrived,  by  some  means  unknown 
to  the  plaintiff,  to  get  the  said  deed  out  of  the  plaintiff's  chest, 
where  it  had  been  deposited  for  safe  keeping;  that,  thus  having 
the  deed  in  his  possession  and  also  the  slaves  which  had  been 
transferred  by  said  deed,  and  supposing  that  thereby  the  title 
to  said  slaves  had  revested  in  him;  the  said  George  by  his  will 
undertook  to  diqK)se  of  the  same  in  the  following  words,  viz. : 
''  My  negro  woman  Betty  and  her  child  David,  I  give  unto  my 
heirs,  to  have  and  to  hold  forever,  conditioned  that  the  above- 
named  negroes  are  not  to  be  sold  out  of  their  families,  other- 
wise to  do  with  the  said  negroes  as  they  see  cause,  but  it  is  my 
will  not  to  misuse  said  negroes  while  tiiej  behave  weU,  neither 
to  hire  them  to  any  other  person  against  any  of  my  heirs'  will ;"  that 
the  said  George  appointed  the  defendant,  Philip  Lackenour,  his 
executor,  and  that  said  Philip,  after  the  death  of  his  testator, 
proved  the  said  will  and  took  upon  himself  the  duly  of  execut- 
ing the  same.  The  plaintiff  then  charges  that  the  defendant 
Philip  tried  for  some  years,  both  by  persuasion  and  threats,  to 
prevail  on  him  to  surrender  his  claim  to  the  said  negroes;  that 
he  represented  to  the  plaintiff  that  the  deed  of  gift  was  invalid, 
because  it  had  never  been  delivered,  and,  if  valid,  that  the  title 
thereunder  acquired  was  destroyed  because  the  deed  was  lost; 
that  he  threatened  to  sue  the  plaintiff  and  break  him  up  if  he 
would  not  surrender  his  claim;  that  the  other  children  of  the 
testator  joined  in  these  efforts,  and  represented,  that,  unless 
such  surrender  was  made,  the  estate  of  the  testator  could  never 
be  settled;  that  the  plaintiff's  eldest  son  Joshua,  who  was  en- 
titled under  the  will  of  the  testator  to  a  legacy,  which  the  exec- 
utor refused  to  j^ay,  unless  the  plaintiff  would  comply  with 
these  applications,  and  also  the  plaintiff's  brother-in-law,  John 
Clause,  were  prevailed  on  by  the  said  defendant  to  exert  their  in- 
fluence over  the  plaintiff  to  induce  him  to  relinquish  his  claims; 
that  he,  being  an  illiterate  man  and  being  thus  importuned  and 
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alarmed,  was  prevailed  upon  to  execute  an  instrument  of  writ« 
ingy  -which  had  been  prepared  by  the  counsel  of  the  defendant, 
a  gentleman  of  high  respectabiliiy,  in  whom  the  plaintiff  re- 
posed great  confidence,  and  which  that  gentleman  told  him  he 
ought  to  sign,  releasing  all  claim  to  the  said  negro  woman  and 
child,  and  to  the  issue  of  said  woman  bom  subsequently  to  the 
date  of  the  deed  of  gift.  The  plaintiff  charges,  that  this  in- 
strument was  thus  obtained  from  him  by  undue  influence,  men- 
aces, misrepresentation,  and  fraud,  and  states  that  afterwards  a 
pretended  sale  was  made  of  these  negroes  to  the  defendants 
Bead  and  wife,  who  claim  to  hold  the  same  thereunder,  but  in 
truth  hold  the  same  for  the  defendant  Philip,  and  the  bill 
prays  that  the  said  negroes  may  be  delivered  to  the  plaintiff, 
and  an  account  ordered  of  their  hires  and  profits;  that  the  re- 
lease of  the  plaintiff  may  be  declared  void  and  canceled,  and 
that  the  original  deed  under  which  the  plaintiff  claims  the 
negroes,  may  be  restored  to  him. 

The  defendants  answered  the  bUl.  The  defendant  Philip 
states  that  the  deed  of  gift  to  the  plaintiff  was  prepared  by  the 
late  George  Lackenour,  was  signed  and  sealed  by  him,  was  at- 
tested at  his  request  by  witnesses  and  without  being  delivered  to 
or  even  seen  by  the  plaintiff,  was  by  direction  of  the  said  Qeorge 
proven  in  court  and  registered;  that  afterwards  the  said  George 
applied  to  the  register  for  the  deed,  got  it  and  kept  it,  together 
with  the  negroes  therein  named,  in  his  possession  until  his 
death;  that  afterwards,  when  the  said  George  was  about  to  make 
his  will  and  thereby  to  make  a  different  disposition  of  the  said 
negroes,  he  informed  this  defendant  that  the  plaintiff  had  agreed 
to  reconvey  the  said  negroes  to  the  said  Gorge's  children;  that 
after  the  death  of  the  said  George  the  defendant  as  his  executor 
applied  to  counsel  for  advice  and  was  informed  by  him  that  it  was 
proper  that  the  plaintiff  should  execute  a  release  of  his  claim  to 
said  negroes;  and  that  the  said  release  was  executed  by  the  said 
plaintiff  freely,  without  any  undue  influence,  misrepresentation, 
menaces,  or  fraud.  The  defendant,  specially  and  particularly, 
denies  each  and  every  of  the  specific  allegations  in  the  bill,  tend- 
ing to  show  such  influence,  threats,  misrepresentations,  and 
fraud;  alleges  that  he  had  no  personal  interest  in  obtaining 
said  release,  and  in  seeking  for  it  was  governed  by  no  other  mo- 
tive than  the  desire  of  executing  his  duty  as  executor;  and  avers 
that  by  the  consent  of  all  interested,  a  sale  was  made  of  the 
said  negroes  subject  to  the  conditions  mentioned  in  the  will,  to 
the  defendants  Bead  and  wife,  and  that  such  sale  was  made  bona 
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./ideandnotintrustf  or  the  defendant.  This  answer  farther  states, 
that  by  the  will  of  Gheorge  Lackenonr  a  negro  woman  MiUy  is 
given  to  the  plaintiff,  who  holds  the  same  by  Tirtae  thereof,  and 
who  he  contends  will  not  therefore  be  permitted  to  impeach  the 
dispositions  therein  made  of  Betty  and  her  children,  and  shows 
that  considerable  bequests  were  therein  also  made  to  the  plaint- 
iff's children,  which  would  not  have  been  made,  had  not  the 
^tator  regarded  hiynself  as  having  the  right  to  dispose  of  Betty 
and  her  children,  as  he  has  done  by  the  will.  The  other  defend- 
ants answer  that  they  never  knew  of  the  deed  of  gift  to  the 
plaintiff,  and  had  never  heard  of  it  until  after  they  had  pur- 
chased Bet  and  her  children;  that  they  purchased  the  said  Bet 
and  her  children  from  the  executor  in  April,  1834,  with  the  full 
approbation  of  all  the  persons  interested  in  the  bequest  of  said 
negroes  who  had  arrived  at  age  and  of  the  guardian  of  the 
plaintiff's  children  who  were  under  age;  that  the  said  Betty  was 
a  delicate,  sickly  woman^  and  a  favorite  of  the  testator;  that 
their  principal  object  in  purchasing  her  was  to  fulfill  the  testa- 
tor's humane  intentions  in  regard  to  the  said  Betty;  that  they 
purchased  absolutely  and  bona  fide  for  themselves,  and  not  under 
any  trust,  express  or  implied,  for  the  defendant  Philip;  that 
they  have  had  open,  continued,  and  notorious  possession  of  the 
said  Bet  and  her  children  ever  since  their  said  purchase;  they 
deny  all  the  allegations  of  undue  influence,  menaces,  misrepre- 
sentation, and  fraud,  charged  in  the  plaintiff's  bill;  insist  that 
they  are  the  rightful  owners  of  the  said  Bet  and  her  children;  in- 
sist upon  the  statute  of  limitations  protecting  their  possession, 
and  pray  to  have  the  same  benefit  of  it  as  though  they  had  spe- 
cially pleaded  the  same  in  bar. 

Upon  the  proofs  the  following  facts  are  established.  The 
deed  of  gift  from  Q^oige  I^uskenour  to  the  plaintiff  was  executed 
in  the  absence  of  the  plaintiff,  was  attested  in  the  presence  of 
the  donor  by  two  witnesses,  and  at  the  request  of  the  donor  was 
proved  and  registered.  We  hold,  therefore,  unhesitatingly,  that 
the  defense  set  up  that  it  was  not  delivered,  is  in  law  un- 
founded. These  acts  are  conclusive  against  the  donor  and  those 
claiming  under  him,  that  there  was  a  valid  delivery.  Shortly 
before  the  death  of  Oeorge  Lackenour,  he  made  known  to  the 
plaintiff  his  wish  to  make  a  disposition  of  property  by  his  will 
for  the  benefit  of  the  plaintiff,  his  own  children,  and  his  grand- 
children, the  children  of  the  plaintiff,  which  could  not  be  effected 
unless  the  plaintiff's  claim  under  the  deed  of  gift  was  relin- 
quished.    The  plaintiff  thereupon   agreed  to  zeoonvey  these 
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negroes.  This  was  not  done  in  the  lif e*tmie  of  George  Lack- 
«nour.  But  some  years  after  his  death,  in  pursuance  of  the 
plaintiff's  promise  made  to  the  deceased,  and  for  the  purpose  of 
haying  an  effectual  settlement  of  the  estate  agreeably  to  the  dis- 
positions of  the  will,  the  plaintiff,  in  December,  1838,  or  Janu- 
ary, 1839,  executed  unto  the  executor,  the  defendant  Philip,  a 
deed  conveying  all  his  title,  interest,  and  claim  in  the  said  ne- 
^oes,  to  dispose  thereof  as  the  will  directs.  This  conveyance 
and  relinc^uishment  of  title  was  executed  freely  and  advisedly, 
without  any  undue  influence,  importunity,  threats,  or  misrepre- 
sentation. 

Upon  these  facts,  it  is  pur  duly  to  dismiss  the  bill,  with  costs* 

Bill  dismissed,  with  costs. 


Cited  and  approved  in  the  following  oaaee:  EJUngUm  ▼.  Onrriet  5  Ired. 
£q..23;  PhiUipe  v.  HousUm,  5  Jones'  Law,  903;  Gaither  y.  CUbeon^  PhlL  Law, 
^32;  Myrover  v.  Frenchy  73  N.  C.  610. 

Ebgobdiko  Deed  is  Prima  Facie  Evidence  or  rrs  Deuveby:  See  CHXbert 
x,  2f,A.  F.  I,  Co,,  35  Am.  Dec.  543,  note  546,  where  other  caaes  are  collected. 
In  Scrugham  ▼.  Wood,  30  Id.  75,  it  was  decided  that  a  deed  signed,  acknowl- 
edged, and  recorded,  is  a  complete  and  valid  deed,  although  there  is^no  evi- 
dence of  any  formal  delivery.  See,  also,  note  to  that  case,  77f  and 
there  cited. 


Anderson  v.  Taylob. 

[3  Ibkdxll's  Equitt,  430.] 

FABTirEB  IB  HOT  Ehtitled  TO  COMPENSATION  TOB  Sebvtobs  in  oonduoting  tbe 
partnership  business,  beyond  his  share  of  the  profits,  unless  there  is  a 
stipulation  to  that  effect. 

Bill  by  Anderson,  as  administrator  of  A.  Lazarus,  for  the 
settlement  of  a  partnership  which  had  existed  between  decedent 
and  Taylor.  A  reference  to  the  master  having  been  ordered,  his 
report  was  excepted  to,  and  the  cause  sent  to  the  supreme  court 
for  hearing.  The  exceptions  chiefly  involved  questions  of  fact. 
Taylor  first  excepted  to  the  report  for  not  allowing  nine  hundred 
dollars  per  year,  claimed  to  be  due  him  by  agreement,  for  his 
personal  services  during  the  life  of  decedent.  This  claim  was 
rejected  because,  after  the  agreement  was  made,  Taylor  had  en- 
gaged in  other  business,  and  had  not,  as  the  agreement  contem- 
plated, given  his  personal  superintendence  to  the  partnership 
business.  He  next  excepted  to  the  disallowance  of  his  claim  for 
settling  up  the  business  after  the  death  of  Lazarus.  Upon  this 
last  exception  the  court  gave  the  opinion  reported  below. 

Ax.  Dkg.  Vol.  XXXVIH— 44 
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Mordecai,  for  the  plaintiff. 

c7.  H.  Bryan,  for  the  defendant. 

By  Conrty  Bttfiin,  0.  J.  So,  as  connected  with  it,  must  also 
his  second  exception  be  OTexroled.  That  is,  that  the  master, 
after  rejecting  the  claim  for  salary,  has  not  allowed  the  defend- 
ant a  reasonable  compensation  for  settling  the  business.  But  the 
role  is  clear,  that,  without  a  stipulation  to  that  effect,  a  partner  is 
not  entitled  to  compensation  for  any  services  in  conducting'  the 
trade,  beyond  his  share  of  the  profits:  Buford  ▼.  Nedy,  2  I>eT. 
Eq.  481.  Here,  it  is  true,  there  was  a  stipulation  for  compensa- 
tion; but,  as  we  have  already  seen,  that  was  abandoned  or 
waived;  and  the  services,  as  there  specified  not  having  been  ren- 
dered, so  as  to  entitle  the  defendant  to  claim  under  the  agree- 
ment, the  case  stands  precisely  as  if  the  articles  had  been  silent 
on  the  subject.  The  defendant  did  not  act  as  managing  part- 
ner, as  contemplated  in  the  agreement;  but  another  person  sup- 
plied his  place,  and  afterwards  he  only  acted  as  any  and  ererj 
partner  would,  simply  from  his  interest  in  the  concern. 

Exception  overruled. 

Appnwd  in  Butmr  v.  Xen^,  5  Joom'  Eq.  1401 


OASES 


SUPREME  COURT 


or 
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Cox  V.  a 

[a  IBI2«LZ*'I  Law,  390.] 
PfeMON  I0B  WHOa  BiNXFIT  ▲  Ck>ITTBAGT  NOT  UMDBB  SlAL  U  MaDB  BUy 

•ne  thereon  in  hit  own  name,  althoogh  the  engagement  be  not  directly 
to  or  with  him.  But  where  a  third  person  is  merely  to  receive  payment 
as  agent  for  the  party  to  whom  a  promise  is  made,  the  latter  only  can  sne 
thereon. 


Assumpsit.    Plaintiff  gave  in  eyidence  the  following  writing : 

"  NoYember  9, 1838»  between  Nathan  Skeenand  Matthew  Skeen 
an  agreement  with  William  Cox  for  his  work  for  twelve  months 
at  the  shoemaking  business  and  other  things  when  called  on  for 
the  price  of  fifty  dollars,  ten  dollars  to  be  paid  when  the  time  is 
half  out,  and  the  balance  when  the  year  is  out  by  the  authority 
of  William  Biley,  to  commence  November  27, 1838,  to  be  paid 
to  William  Biley. 

*'  Wilson  Skeen,  vdtness. 

"  A  part  left  out  which  is  if  can't  agree  part  and  pay  accord- 
ing to  what  he  is  worUi,  not  considered  to  be  worth  as  much  the 
first  as  last." 

Plaintiff  was  a  minor  at  the  time  the  agreement  was  entered 
into,  and  Biley  acted  as  his  friend.  Plaintiff  worked  for  the 
defendants  for  about  eight  months,  and  upon  some  disagreement 
left  them,  and  then  brought  this  action  to  recover  the  value  of 
his  services  for  that  time.  The  court  below  thought  that  the 
action  should  have  been  brought  in  Biley's  name;  thereupon 
plaintiff  submitted  to  a  nonsuit  and  appealed. 
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MendenhaU,  for  the  plaintiff. 

No  counsel  corUra. 

By  Court,  Gaston,  J.  Upon  the  case  stated,  we  axe  of  opinion 
that  this  action  is  properly  brought  by  the  plaintiff.  It  is  a  general 
rule  that  the  action  should  be  brought  by  the  person,  in  whom  the 
legal  interest  in  the  contract  is  vested.  In  this  case  the  agree- 
ment professes  to  be  made  between  the  plaintiff  and  the  de- 
fendants, and  the  consideration  of  the  defendants'  promise  is 
the  labor  stipulated  to  be  performed  by  the  plaintiff.  If  the 
agreement  had  been  by  deed,  it  is  clear,  that  no  action  could 
have  been  brought  upon  it  for  the  breach  of  the  defendants' 
covenant  but  by  the  plaintiff.  It  is  true  that  where  an  agree- 
ment is  not  under  seal,  the  person,  for  whose  sole  benefit  it  is 
evidently  made,  may  sue  thereon  in  his  own  name,  although  the 
engagement  be  not  directly  to  or  with  him.  But  in  such  a  case, 
that  is  to  say,  of  a  promise  to  A.  for  the  benefit  of  B. ,  and  an  action 
brought  by  B. ,  the  promise  must  be  laid  as  having  been  made  to  B. , 
and  the  promise  actually  made  to  A.  maybe  given  in  evidence  to 
support  the  declaration:  Company  of  Felimakers  v.  Davis^  1  Bos. 
&  Pul.  102.  This  shows  that  the  apparent  exception  from  the 
general  rule  obtains  only  when  he,  to  whom  the  promise  is  made, 
may  be  regarded  as  the  agent  of  him  for  whose  benefit  it  was 
made.  Now  upon  the  face  of  the  written  agreement,  as  well  as 
on  the  parol  evidence,  it  is  apparent  that  this  contract  was  not 
made  for  the  benefit  of  Biley,  nor  was  the  plaintiff  Riley's 
agent,  but  that  the  contract  was  made  for  the  benefit  of  the 
plaintiff,  that  the  plaintiff  was  himself  the  principal,  and  that 
Biley  was  to  receive  payment  of  the  plaintiff's  wages  for,  and  in 
behalf  of  the  plaintiff.  The  judgment  of  nonsuit  must  be 
versed,  and  a  new  trial  awarded. 


A  Thibd  Psbson  Foa  whoss  Benefit  a  GoRTaAor  was  Madb  mat  Sum 
Thsbeon:  Blymire  v.  Boiatle,  31  Am.  Dec.  458;  Hind  v.  Holdahip,  26  Id. 
107;  Kelly  y.  Bvaru,  24  Id.  325;  Dearborn  v.  Pcnrka,  17  Id.  206;  Marigny  v. 
Bemy,  15  Id.  172;  TtUtle  v.  Cadin,  12  Id.  691,  and  note;  Arnold  y.  Lyman, 
Id.  154,  and  note;  Sehermerhom  y.  Vanderheyden,  3  Id.  304,  and  notet 
OmUkY.  Km^pmr,  6Id.  708;  and BuU  v.  Takot,  1  Id.  62. 


FVLLEB  V.   WaDSWOBXH. 

[2  Ibxdxzjl'b  Lukw,  263.] 

Iir  EJicncKiiT,  CoNFESsiNa  Lease,  Entbt,  etc.,  Waivbs  thx  Objsotioji 
that  the  date  of  the  demise  laid  in  the  declaration  is  subsequent  to  tha 
time  of  the  senrice  of  the  declaration  upon  the  defendant  by  the  sheriff 
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Ajtxb  Noh-patmsnt  of  Mobtoaoe  Monbt  Ejectment  may  be  Bbottght 
without  notice  to  quit  or  demand  of  poeseasion  first  being  made. 

Ejxotmeht.  The  case  appears  from  the  opinion.  Jodgment 
for  the  plaintiff;  defendant  appealed. 

J.  W.  Bryan  and  Iredell,  for  the  plaintiff. 

J,  H,  Bryan,  contra. 

By  Court,  Daioel,  J.  First;  the  possession  of  Wadsworth,  the 
mortgagor,  was  not  adverse  to  Mosely,  the  mortgagee.  Mosely, 
therefore,  had  a  right  to  convey,  and  he  did  convey  to  Fuller 
on  the  twenty-third  of  November,  1838.  Fuller  brought  eject- 
ment to  Januaiy  term,  1839,  of  Lenoir  county  court.  The  date 
of  the  demise  in  the  declaration  was  on  the  first  day  of  Januaiy, 
1839,  when  Fuller  had  a  title  to  the  possession.  The  sheriff, 
however,  returned  on  the  declaration,  that  he  had  delivered  a 
copy  thereof  to  the  defendant ' '  on  the  thiriy-first  day  of  December, 
1838."  We  think  that,  as  the  defendant,  at  Januaiy  sessions, 
1839,  after  the  date  of  the  demise,  accepted  a  copy  of  this 
declaration,  and  entered  into  the  common  rule  to  confess  the 
lease  mentioned  therein,  etc. ,  he  was  precluded  from  making  any 
objection,  on  the  score  of  the  declaration  being  served  on  him  by 
the  sheriff  before  the  date  of  the  demise  in  the  said  declaration. 

Secondly;  the  mortgage  money  not  having  been  paid  at  the 
day  mentioned  in  the  mortgage  deed,  the  mortgagor  was,  there- 
after, but  a  tenant  at  sufferance.  In  such  a  case,  neither  notice 
to  quit  nor  a  demand  of  the  possession  is  necessary,  before 
bringing  ejectment:  Palridge  v.  Beers,  5  Bam.  &  Aid.  604;  Coote 
on  Mortgages,  326, 327.  The  mortgagor  in  such  a  case  can  sus- 
tain no  injury  for  the  want  of  a  demand  of  the  possession;  for 
he  need  not  defend.  Then  the  judgment  is  only  against  the 
casual  ejector;  and  if  the  mortgagor  surrenders  the  possession 
on  the  service  of  the  declaration,  the  plaintiff  can  recover 
neither  damages  nor  the  costs  of  the  ejectment  in  an  action  for 
mesne  profits.  We  are  of  opinion  that  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

MoBTGAGEE  MAY  Bbing  Ejectment  aftsb  A  FoBFETFURB:  Drayton  V. 
Marshall,  33  Am.  Deo.  84.  Bnt  in  New  York  mortgagee  cannot  maintain 
ejectment  for  the  recovery  of  the  premisee  before  foreclosure:  MarrU  t. 
MouxxU,  22  Id.  661;  Stoart  v.  Service,  34  Id.  211;  and  the  note  thereto  con* 
taining  references  to  other  decisions  in  this  series.  The  principal  case  is  fol- 
lowed as  to  the  mortgagee's  right  to  bring  ejectment,  in  WiUiaana  v.  Bennett, 
4  Ired.  Law  127;  J(mea  y.  Hill,  64  N.  C.  198.  Upon  the  first  point  of  ths 
syllabus  this  case  is  subsequently  referred  to  and  followed  in  Thompmm  v. 
lUd,  2  Jones'  Law.  412. 413. 
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Long  v.  BAUGAa. 

[2  lUDSLL's  Law,  990.] 

fiATismD  JuDOxnrr  iob  thb  Plauttivf  nr  Dmvui  vwte  the  yroperty  it 

the  defendant. 
JuDOMXNT  D0B8  NOT  WoBK  AM  EsTOPFXL  M  to  matters  inferred  only  by  arga- 

ment  from  it. 

VS&DICT  TOB  THS  DEnSDAUT  IX  DSTtSUZ  IS  HOT  OOHOLUBITX  M  to  the  ques- 

tion  of  plaintiflfe  title,  so  m  to  enable  it  to  be  pleaded  in  anotiier  aotioii 
between  the  eame  partiei. 

Detinue.  Plaintiflh  gave  in  evidence  a  bill  of  sale  of  the 
negroes  from  Patty  Martin,  in  March,  1832,  to  Elizabeth  Gtambol, 
now  the  plaintiff  Long's  wife.  In  February,  1837,  plaintifb 
demanded  the  negroes  from  the  defendant,  who  claimed  to  hold 
them  as  administrator  of  Patfy  Martin.  Defendant  gave  in 
evidence  a  bill  of  sale  dated  in  1836  from  one  William  Martin, 
and  also  the  record  of  an  action  of  detinue  brought  by  Elizabeth 
Gambol  against  William  Martin  and  Samuel  Johnson  for  the 
three  negroes,  which  was  on  the  general  issue  determined  by  the 
jury  in  favor  of  the  defendant.  Verdict  and  judgment  for  the 
plaintiff.    Defendant  appealed. 

Boyden,  for  the  plaintiff. 

Alexander,  contra. 

Bj  Court,  BunnN,  0.  J.  The  position  that  the  properly  of 
the  plaintiff,  in  an  action  of  detinue,  in  the  thing  sued  for,  is 
transferred  to  the  defendant  in  the  action,  by  a  verdict  and 
judgment  for  the  defendant  upon  non  detinet  pleaded,  is  founded 
upon  a  total  misconception.  If  the  judgment  be  for  the  plaint- 
iff, and  the  defendant  pay  and  the  jidaintiff  receive  the  assessed 
value,  that  works  a  transfer  of  the  property:  Fines  v.  Brawnrigg, 
1  Dev.  &  Bat.  239.  The  maxim  is,  soliUio  pretii  empiianis  loco 
habetur. 

Our  opinion  likewise  is,  that  the  judgment  in  the  suit  brought 
by  the  present /evTie  plaintiff  against  William  Martin  and  Samuel 
Johnson,  which  is  pleaded  in  this  action  by  way  of  estoppel,  is 
not  a  bar  to  the  recovery  by  the  plaintiffs.  A  judgment  is  only 
conclusive  when  it  is  disectly  on  the  point  in  one  suit,  which 
comes  in  question  in  another  suit.  It  is  not  even  evidence  of 
matter  to  be  inferred  only  by  argument  from  it.  This  doctrine^ 
which  was  thus  delivered  by  Chief  Justice  De  Ghrey  in  the 
Duchess  of  Kingston's  Case^  this  court  had  occasion  to  considei 

1.  U  St.  TiiiOfl.  961. 
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a  few  years  past  in  BemM  t.  SQhnea,  1  Der.  &  Bat.  486,  and 
upon  it  we  felt  it  oar  duty  to  hold  that  a  verdict  and  judgment, 
npon  not  gailtj  pleaded,  in  trespass  quare  clausum  fregii,  was 
not  competent  evidence  of  title  in  another  action  of  trespass  be- 
tween the  same  parties  or  their  privies.  The  same  reason  would 
seem  to  hold  here;  for  the  plea  of  non  detinei  is  fully  as  broad 
and  as  far  from  drawing  the  controverc^  to  the  single  point  of 
title,  as  not  guilty  in  trespass.  The  only  difference  is,  that  in 
the  latter  action,  there  is  an  established  special  plea,  liberum 
(enementum,  which  does  precisely  put  the  titie  in  issue,  and  on 
which  it  is,  therefore,  necessarily  determined;  while  in  detinue 
there  is  no  such  plea.  That  the  verdict  was  given  for  the 
defendants  in  the  former  action,  might  have  been,  as  stated  in 
his  honor's  reasoning,  because  the  plaintiff  had  no  title,  or  be- 
cause the  defendants  did  not  detain.  Indeed,  an  action  of 
detinue  against  two  can  not  be  maintained  except  upon  a  joint 
detainer,  as  we  have  had  occasion  to  say  at  the  present  term  in 
the  case  of  Blade  v.  Washboume  db  Wcuhboume.  It  is  apparent 
therefore,  that  it  is  a  matter  of  inference  only  from  the  former 
judgment,  that  the  plaintiff  in  that  action  had  no  title  to  the 
slaves  sued  for  therein;  and,  indeed,  that  it  is  a  matter  of  remote 
inference  only.  So,  we  are  clearly  of  opinion  that  the  judgment 
per  86  is  not  an  estoppel  to  the  plaintiflh  in  the  present  suit. 

It  is  an  opinion  expressed,  both  judicially  and  in  elementary 
works,  that,  to  render  a  record  evidence,  it  must  appear  from 
the  record  itself,  that  the  fact  now  in  issue  was  directly  in  issue 
in  the  former  suit  and  decided.  If  that  opinion  be  correct,  it  is 
decisive  against  the  estoppel  in  this  case,  for  the  reasons  already 
given.  But  there  are  other  authorities,  and  particularly  those 
cited  at  the  bar  from  a  sister  state:  Wood  v.  Jackson,  8  Wend. 
27;  the  same  case  in  error,  8  Id.  9  [22  Am.  Dec.  603];  Lawrence 
V.  Hunt,  10  Id.  80  [26  Am.  Dec.  589],  that  a  former  judgment 
may  be  pleaded  with  the  necessary  averments,  or  given  in  evi- 
dence, and  sustained  by  parol  proof,  to  show  the  grounds  upon 
which  it  proceeded,  where  such  grounds  from  the  form  of  the  is- 
sue in  the  first  suit,  do  not  appear  from  the  record  itself. 
Those  apposite  positions  present  a  question  of  great  importance, 
which  seems  not  to  be  settied.  We  do  not  propose  to  go  into  it; 
for  it  is  not  necessary  to  the  determination  of  tiie  case  under  ad- 
judication. For,  if  the  record  can  be  aided  by  the  averments 
and  parol  evidence,  as  held  in  New  York,  we  find,  according  to 
those  cases,  that  it  can  only  be,  when  from  the  form  of  the  issue 
the  record  does  not  and  could  not  show  the  grounds  upon  which 
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the  Texdiot  proceeded,  and  when  the  groonds  alleged  are  sncb 
as  might  legally  hare  been  given  in  eyidenoe  under  the  issoe, 
and  were  giren  in  evidence  in  such  way  as  to  make  it  appear 
from  the  issue  and  verdict,  that  those  facts  and  grounds  must 
have  been  necessarily  and  directly  in  question  and  determined, 
and  that,  upon  those  grounds,  and  no  other,  the  verdict  must 
have  been  found.  It  is  distinctly  stated,  that  a  verdict  will  not 
be  an  estoppel,  merely  because  the  testimony  in  the  first  suit 
was  sufficient  to  establish  a  particular  fact.  It  must  appear, 
that  was  the  very  fact  on  which  the  verdict  was  given,  and  no 
other. 

In  the  case  at  bar,  under  averments,  in  the  plea,  of  the  iden- 
tity of  the  parties  and  subject-matter  of  the  two  suits,  and  that 
the  question  in  the  former  suit  was  upon  the  title  of  the  plaintifr 
therein  to  the  slaves,  under  a  conveyance  from  Fatty  Martin,  and 
that  the  plaintiffs  in  this  suit  claim  and  seek  to  recover  the  same 
slaves  in  this  action,  under  and  by  force  of  the  same  title,  the 
defendants  were  allowed  to  give  parol  evidence.  But  upon  look- 
ing at  it,  we  see  at  once  that  it  comes  not  within  the  doctrine  of 
the  cases,  under  which  it  was  offered. 

It  appears,  that,  on  the  first  trial,  Patty  Martin  deposed,  that 
the  deed  to  the  plaintiff  was  obtained  from  her  by  fraudulently 
reading  it  as  a  mortgage,  and  not  as  an  absolute  deed.  The 
deed  is  for  five  negroes,  and  expressed  to  be  made  on  the  con- 
sideration of  five  hundred  and  ninety  dollars;  and  the  plaintiff 
proved  that  she  had  jmd  one  htmdred  dollars  thereof,  and  in 
lieu  of  the  residue  was  to  support  Mrs.  Martin  during  life.  It 
was  further  given  in  evidence  for  the  defendants  on  that  trial, 
that,  after  the  deed  to  the  plaintiff,  the  defendant,  Johnson,  lent 
a  sum  of  money  to  Mrs.  Martin,  and  to  secure  it  took  a  mort- 
gage on  the  negroes,  under  which  he  took  possession  of  them 
and  detained  them  until  the  suit  was  brought;  and  the  other 
defendant,  William  Martin,  had  never  set  up  any  title,  nor  had 
any  possession  of  the  negroes.  From  that  state  of  facts,  it  is 
not  easy  to  say  upon  what  ground  the  verdie|;  was  found;  much 
less  does  it  appear,  that  it  must  have  been  given  on  the  ground 
of  the  defect  of  title  in  the  plaintiff  and  on  no  other.  It  might 
have  proceeded  on  the  ground;  that  the  plaintiff  had  not  given 
a  full  price  for  the  slaves,  but  that  the  deed  to  her  was  to  be 
treated  as  voluntary  and  void  as  against  Johnson,  a  mortgagee 
from  the  vendor,  continuing  in  possession  of  the  negroes.  If 
so,  and  that  mortgage  has  been  satisfied,  the  plaintiff's  title 
would  as  being  good  against  the  mortgagor,  again  revive;  and, 
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as  we  hear  nothing  of  that  mortgage  on  this  trial,  it  is  probable 
the  debt  has  been  paid  and  a  release  executed.  The  yerdict 
might  also  have  been  founded  on  the  faot,  that  the  two  defend- 
ants did  not  jointly  detain,  as  the  plaintifif  alleged  they  did,  and 
as  they  proved  they  did  not.  We  can  not,  indeed,  tell  on  what 
the  jury  went:  possibly,  upon  either  or  all  of  those  grounds 
together.  It  is  certain  that  the  evidence  does  not  show  any 
more  than  the  record  itself  did,  that  the  verdict  was  given  neces- 
sarily on  the  very  fact,  that  the  deed  to  the  plaintiff  had  been 
fraudulently  obtained  by  falsely  reading  it,  or  that,  for  any  cause, 
the  plaintiff  ha^  no  title. 
Judgment  a£Srmed. 

JuDOMBKT  VnsTiNO  TiTLB  IN  THX  Detxitdakt:  See  the  note  to  FFooOey  v. 
Carter,  11  Am.  Dec  512,  526,  and  Manh  v.  Pier,  26  Id.  131;  FuOer  v.  Hub- 
haird,  16  Id.  423;  Floyd  ▼.  Brwtme,  18  Id.  602,  and  note. 

CoN'OLUsrncNBSS  Of  JuDOMSNT:  See  OUchritt  ▼.  Bale,  34  Am.  Deo.  460. 
Upon  the  point  decided  by  the  principal  case,  in  thie  respect,  it  is  followed 
in  BunoeR  ▼.  Oannaday,  3  Jones'  L.  167,  and  in  Soffers  v.  Baidifi  Id.  227. 


Smtehwioe  V.  Ellison. 

[3  Ibxdelz.**  Law,  336.] 

MA2n7BX  Madb  on  thb  Fakm  by  an  Outooino  Tenant  may  be  removed  by 
him  in  the  absence  of  a  covenant  or  custom  to  the  contrary. 

Manubs  Ceases  to  be  the  Tenant's  if  he  Leave  tt  when  he  quits  the 
farm. 

Boil  Mixed  witb  the  Manxjbb  in  the  Operation  of  Heafino  it  may  be 
removed  also. 

Tbovzb.  The  opinion  states  the  case.  Verdict  for  the  plaint- 
iff»  motion  for  new  trial  refused,  and  judgment  accordingly. 
Defendant  appealed. 

B,  F.  Moore,  for  the  plaintiff. 

J.  H.  Bryan  and  J.  Allen,  contra. 

Bj  Court,  Daniel,  J.  This  is  an  action  of  trover,  which  the 
plaintiff  has  brought  to  recover  damages  of  the  defendant,  for 
severing  from  his  freehold  a  parcel.of  fence-rails,  earth,  and  soil 
and  manure,  and  removing  and  converting  the  same  to  the  de- 
fendant's use.  The  plaintiff  purchased  the  land  on  the  eight- 
eenth of  February,  1841.  The  defendant  had  been  tenant  of 
the  former  owners,  and  before  the  date  of  the  plaintiff's  pur- 
chase, he  had  raked  in  piles  the  manure  which  he  had  made  on 
the  land,  and  in  raking  up  the  manure  a  portion  of  the  soil  was 
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raked  up  with  it.  After  the  purchase  of  the  land  by  the  plaint- 
iff, the  defendant  remained  on  the  same,  and  removed  the  raila 
and  the  said  piles  of  manure,  and  then  gave  up  the  premises  to 
the  plaintiff.  On  the  twenty-fifth  of  Fefamarj,  1841,  the  de- 
fendant proved  an  agreement  made  by  his  lessor  with  him,  that 
he  might  carry  away  everything  which  he  might  bring  on  the 
premises.  The  lot  of  land  had  no  fence  on  it  when  the  defend- 
ant leased  it;  he  caused  the  rails  to  be  brought  there,  and  the 
fence  to  be  made;  and  he  removed  the  said  rails  before  he  left 
the  premises.  The  judge  charged  the  jury  that  the  defendant 
had  a  right  to  remove  the  fence-rails,  by  force  ojF  the  contract 
with  his  lessor,  the  former  owner  of  the  land — ^that  the  defend- 
ant had  a  right  to  remove  the  piles  of  mantu»  which  had  been 
made  by  his  own  industry,  and  out  of  materials  which  he  had 
furnished.  But  if  the  defendant  had  carried  away  any  part 
of  the  soil,  then  the  plaintiff  would  be  entitled  to  recover. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed.  The  outgoing  tenant,  where  there  is  no 
covenant  or  custom  to  the  contraiy,  has  a  right  to  all  the  ma- 
nure made  by  him  on  the  farm.  It  is  his  personal  estate:  BoberU 
V.  Barker,  1  Compt.  &  M.  309;*  Beaiy  v.  CHbbom,  10  East,  116;" 
Watson  on  Sher.  181.  We  are  aware  that  the  rule  is  otherwise 
settled  in  some  of  the  states,  as  in  New  Hampshire,  Massachu- 
setts, and  New  York,  but  we  apprehend  it  is  so  settled  upon  the 
ground  of  the  usage  and  general  understanding  of  the  country. 
No  usage  or  general  understanding  on  the  subject  has  ever  been 
brought  under  our  notice,  as  prevailing  in  this  state,  and  there- 
fore we  feel  it  incumbent  upon  us  to  determine  the  question  on 
common  law  principles.  The  manure,  however,  ceases  to  be 
his,  if  he  leave  it,  when  he  quits  the  iaxm.  Whatever  things  the 
tenant  has  a  right  to  remove  ought  to  be  removed  within  the 
term;  for,  if  the  tenant  leave  the  premises  without  removing 
them,  they  then  become  the  property  of  the  reversioner.  But 
where  the  tenant  holds  over,  even  so  as  to  become  a  trespasser, 
he  will  not  be  considered  as  having  abandoned  the  things  he  had 
a  right  to  remove:  Com.  on  Landl.  and  Ten.  191, 192;  Oibb. 
on  Fix.  63,  64.  The  judge  instructed  the  jury,  that  if  the  de- 
fendant had  carried  away  a  part  of  the  soil,  then  the  plaintiff 
would  be  entitled  to  recover.  It  was  held  in  Higgon  v.  Mortir 
mer,  25  Eng.  Com.  L.  563,'  that  if  a  tenant,  during  his  ten- 
ancy, remove  a  dung-heap,  and,  at  the  time  of  so  doing,  dig 
into  and  remove  virgin  soil,  that  lies  beneath  the  dung-heap,  the 

1.  1  Orompt.  mi.  808.  9.  16£Mrt.  118.  8.  S.  0.,  6  Cw.  Jl P.81A. 
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landlord  might  Tnaintiim  either  trespass  de  honia  asporUUia,  or 
trover,  for  the  remoyal  of  the  yirgin  soil.  In  that  case  the  tenant 
had  taken  and  carried  away  a  spade's  depth  of  the  virgin  soil, 
that  lay  beneath  his  bed  of  manure.  In  the  case  now  before  us, 
it  appears  that  in  raking  up  the  manure  into  heaps  (and  which 
was  done  before  the  plaintiff  purchased  the  land),  a  portion  of 
the  soil  was  raked  up  with  the  mAntu».  A  small  portion  of  the 
soil  must  of  necessity  be  gathered  with  the  manure,  in  all 
attempts  to  heap  it;  and  then  it  becomes  mixed  in,  and  com- 
poses a  part  of,  the  manure  or  compost,  which  belongs  to  the 
tenant.  It  certainly  was  not  virgin  soil  which  the  defendant 
carried  away.  We,  therefore,  think  that  the  judge  erred  in 
charging  the  jury  that  the  plaintiff  was  entitled  to  recover: 
Leigh's  N.  P.  1466;  Com.  Dig.,  Biens,  H.  The  opinion  ex- 
pressed by  the  judge  on  the  other  question,  as  to  the  right  of 
the  defendant  to  remove  the  rails  which  he  had  put  on  the  de- 
mised premises,  is  not  brought  before  us  by  this  appeal,  and, 
therefore,  as  to  that  question  we  express  no  opinion. 
New  trial  awarded. 


Whsv  TxNAifT  MAT  Bxicovs  Manttbb:  See  the  note  to  KiUredffe  ▼.  Wood§f 
14  Am.  Deo.  393,  396;  Dcaads  ▼.  P^,  32  Id.  269,  and  note.    The  prindpel 
is  qnoted  and  approved  in  Sandenry.  ElUngtcnf  77  N.  0.  26S. 
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[3  IxxDXLL'8  Law,  846.] 

Wxrzms'  Cbbdit  mat  bb  Impsached  by  proof  that  he  has  made  repreaenta- 

tions  inoonsistent  with  his  present  testimony. 
Wmrxss'  Gbidit  as  to  Matters  Eligited  on  Cboss-sxaionation  mat 

BE  Impeached  after  calling  his  attention  to  the  fact  and  asking  him  if 

at  a  speoified  time  he  did  not  make  other  statements. 
liABBiAOB  X8  Df  Law  COMPLETE  when  parties  able  and  willing  to  oontraot, 

actaally  have  oontracted  to  be  man  and  wife  in  the  forms  and  with  the 

solemnitiefl required  bylaw. 
On  an  Indictiment  vob  Bigamt  the  second  wife  is  admissible  as  a  witness 

either  for  or  against  the  prisoner. 
Mabbiaoe  Solemnized  in  Another  State  according  to  the  laws  of  North 

Oarolina  is  valid  in  the  latter  state. 
Gkbtificatb  ot  Secretary  or  State  Aooompantino  a  Bodt  of  Laws  is 

evidence  in  criminal  as  well  as  in  civil  canaes. 
Witness  must  Answer  Questions  though  the  answers  have  a  tendency 

to  his  disparagement  or  disgrace. 
Names  are  to  be  Considered  Identical  which  soond  alike^  as  Diadema 

and  Deadema,  in  an  indictment  for  bigamy. 
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TsDianoan  for  Ingamj.  The  case  appeals  from  ihe  opinion. 
Verdict  of  guilty.  The  motion  for  a  new  trial  was  OTeimled,  aa 
was  also  a  motion  in  arrest  of  judgment.  The  court  then  ren- 
dered this  judgment:  ''Thattheprisonerbefinedten  dollars,  be 
imprisoned  for  three  months,  and  that  the  shenff  bring  him 
into  court  this  day  at  eleyen  o'clock,  and  brand  him  on  the  left 
cheek  with  the  letter  B,  and  that  he  give  him  thirfy-nine  lashes 
on  his  bare  back,  on  the  Tuesday  of  the  next  counfy  court,  at 
the  public  whipping-post,  and  that  he  be  in  custody  thereafter 
till  the  fine  and  costs  be  paid."    Defendant  appealed. 

Boyden,  for  the  defendant. 

Hugh  MsQueen,  attorney  general,  contra. 

By  Court,  Gaston,  J.  It  is  objected  on  the  part  of  the  ap> 
pellant,  that  the  court  below  erred  in  rejecting  proper  evidence, 
which  was  offered  in  his  behalf.  The  case  states,  that,  on  the 
cross-examination  of  Jacob  Cluck  and  Daniel  Cluck,  witnesses 
examined  on  the  part  of  the  state  to  prove  the  first  marriage  of 
the  defendant,  they  were  asked  whether  the  pros^utor  had  not 
paid  them  for  coming  to  this  state  as  witnesses,  to  which  ques- 
tion they  replied,  that  he  had  not;  and  that  afterwards  the  pris- 
oner called  a  witness  and  proposed  to  ask  him  whether  the  said 
Jacob  and  Daniel  Cluck  had  not  told  him  that  the  prosecutoi 
had  paid  them  for  coming  to  this  state  as  witnesses.  This  ques- 
tion was  objected  to,  and  the  court  sustained  the  objection. 
The  case  does  not  set  forth  for  what  purpose  the  question  was 
asked,  or  on  what  ground  it  was  overruled.  If  it  was  a  proper 
question  for  any  legitimate  purpose,  the  refusal  of  the  court  to 
let  it  be  proposed  was  error.  It  can  not  be  contended  that  the 
evidence  offered  was  competent  to  establish  the  fact  that  the 
witnesses  had  been  paid  by  the  prosecutor;  for  that  fact,  if 
material,  must  be  proved  by  persons,  testifying  under  the  sanc- 
tion of  an  oath,  and  subject  to  cross-examination,  and  could 
not  be  established  by  the  declarations  of  one,  not  a  party  nor  i» 
privy  to  the  cause.  But  it  is  insisted  that  the  evidence  was  re- 
ceivable, as  having  a  tendency  to  effect  the  credit  of  those  wit- 
nesses, because  it  showed  that,  as  to  this  fact,  they  had  gi^en, 
when  not  on  oath,  a  different  representation  from  that  to  which 
they  had  deposed  on  the  trial.  If  the  fact,  in  relation  to 
which  these  inconsistent  representations  were  alleged  to  have 
been  made,  had  been  one  constituting  a  part  of  the  evidence  of 
the  witnesses,  upon  the  transaction  imder  investigation,  we 
should  not  hesitate  in  holding,  that  it  was  competent  to  attack 
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the  credit  of  the  witnesses  bj  testimony  of  the  kind  o£Eeied.  It 
IS  well  settled,  that  the  credit  of  a  witness  may  be  impeached  bj 
proof  that  he  has  made  representations  inconsistent  with  his 
present  testimony,  and  wheneyer  these  representations  respect 
the  subjeclrmatter,  in  regard  to  which  he  is  examined,  it  never 
has  been  usual  with  us  to  inquire  of  the  witness,  before  offer- 
ing the  disparaging  testimony,  whether  he  has  or  has  n9t  made 
such  representations.  But  with  respect  to  the  collateral  parts 
of  the  witness'  evidence,  drawn  out  by  cross-examination,  the 
practice  has  been  to  regard  the  answers  of  the  witness  as  con- 
clusive, and  the  party  so  cross-examined  shall  not  be  permitted 
to  contradict  him.  Of  late,  however,  it  is  understood  that  this 
rule  does  not  apply  in  all  its  rigor,  when  the  cross-examination 
is  as  to  matters  which,  although  collateral,  tend  to  show  the 
temper,  disposition,  or  conduct  of  the  witness  in  relation  to  the 
cause  or  the  parties.  His  answers  as  to  these  matters  are  not  to 
be  deemed  conclusive,  and  may  be  contradicted  by  the  inter- 
rogator— and,  in  this  class,  we  think,  may  be  included  the  in- 
quiry, whether  the  witnesses  have  been  paid  by  the  prosecutor 
for  their  attendance.  So  the  cousii  below  thought,  and  there- 
fore did  receive  the  evidence  of  the  witness,  who  was  subse- 
quently offered  for  this  purpose.  But  the  testimony  rejected 
was  not  offered  to  contradict  what  the  witnesses  had  deposed. 
Had  these  witnesses  been  asked  whether  they  had  made  the  rep- 
resentations attributed  to  them,  and  on  being  so  asked  had  de- 
nied the  fact,  then  the  representations  might  have  been  proved 
upon  them,  and  the  effect  of  this  contradiction  upon  their 
credit  would  have  been  a  fit  matter  to  be  weighed  by  the  jury. 
But  we  hold  it  to  be  unfair  to  attack  the  credit  of  a  witness,  by 
showing  that  his  answer,  extracted  by  cross-examination,  on  an 
inquiry  of  this  character,  does  not  correspond  with  some  state- 
ment previously  made,  without  first  drawing  his  attention  to 
such  supposed  statement,  so  as  to  revive  his  recollection  thereof 
and  afford  him  an  opportunity,  if  he  remembers  or  admits  it, 
of  giving  it  fully,  with  such  explanations  as  the  circumstances 
may  justify.  With  respect  to  the  subject-matter  of  the  witness' 
evidence,  he  may  be  presumed  to  come  prepared  to  testify  with 
a  freshened  memory,  and  carefully  directed  attention — ^but  this 
presumption  does  not  exist  as  to  collateral  matters,  remotely 
connected  with  that  subject-matter;  and  justice  to  the  witness, 
and  still  more,  reverence  for  truth,  require,  that,  before  he  be 
subjected  to  the  suspicion  of  perjury,  he  shall  have  a  chance  of 
awakening  such  impressions  in  respect  thereof  as  may  be  thtiQ 


702  State  u  Pattebson.  [N.  Carolina, 

dormant  in  his  memory.  We  hold,  therefore,  that  the  court  did 
not  err  in  rejecting  this  testimony.  It  is  farther  objected,  that 
the  defendant  proposed  to  prove  by  his  second  wife,  that  his 
marriage  with  her  had  not  been  consummated  by  carnal  knowl- 
edge of  her  body,  and  that  the  court  rejected  this  tesfcimony. 

The  ground  on  which  the  court  below  placed  the  rejection  of 
this  testimony,  was,  because  the  defendant,  by  calling  her  as  a 
witness,  admitted  that  she  was  not  his  wife,  and  by  that  admis- 
sion, inasmuch  as  the  fact  of  the  second  marriage  had  been 
established,  he  necessarily  admitted  the  validity  of  the  first  mar- 
riage, and  of  consequence  the  crime  wherewith  he  was  charged. 
We  are  not  satisfied  that  this  ground  can  be  sustained  on  an  in- 
dictment for  bigamy.  The  second  wife,  it  seems,  is  a  witness 
either  for  or  against  her  husband,  simply  because  such  second  \ 

marriage  is  ipso  facto  void:  Bull.  N.  P.  286,  287.  Unquestion- 
ably she  is  admissible  as  a  witness  against  him:  1  Hale's  P.  C. 
661,  693;  and  it  is  believed  to  be  a  settled  principle,  that  when- 
ever husband  and  wife  are  admissible  witnesses  against  each 
other,  they  are  also  admissible  for  each  other :  Bex  v.  Serjeant  et  al. , 
By.  &  M.  352  (21  Eng.  Com.  L.  453).^  There  are  certainly  cases 
where  the  fact  of  a  second  marriage  being  had,  living  a  former 
wife  or  husband,  does  not  constitute  the  crime  of  bigamy.  Our 
statute,  defining  the  crime  and  declaring  the  punishment  thereof , 
provides,  that  it  shall  not  extend  to  any  person  whose  husband 
or  wife  shall  continually  remain  beyond  sea  for  the  space  of 
seven  years  together,  nor  to  any  person  whose  husband  or  wife 
shall  absent  himself  or  herself  in  any  other  manner  for  the  space 
of  seven  years  together,  such  person  not  knowing  his  or  her  hus- 
band or  wife  to  be  living  within  the  time.  In  neither  of  these 
excepted  cases  can  the  husband  or  wife  be  prosecuted  for  the 
second  marriage,  yet  that  second  marriage  is  absolutely  void. 
An  admission  of  the  invalidity  of  the  second  marriage  is  not 
therefore  a  necessary  admission  of  guilt.  But  we  hold,  that  the 
testimony  offered  was  properly  rejected,  because  the  fact,  pro- 
posed to  be  established  by  it,  was  wholly  irrelevant.  The  crime, 
in  the  language  of  our  act,  was  completed,  when  "  any  person, 
now  married,  or  who  shall  be  hereafter  married,  doth  take  to  him- 
self or  herself  another  husband  or  wife,  while  his  or  her  former 
wife  or  husband  is  still  alive" — and  there  can  be  no  question  but 
that  this  is  done,  when  the  parties  before  the  authorized  minister 
declare  that  they  there  take  each  other  for  man  and  wife.  C7on- 
senaua  nan  (xmcvbUiisfacU  nuptias.    Marriage,  or  the  relation  of 

1.  ai  Eng.  Oom.  L.  764. 
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husband  and  wife,  is  in  law  complete,  when  parties,  able  to  con- 
tzact  and  willing  to  contract,  actually  have  contracted  to  be  man 
and  wife  in  the  forms  and  with  the  solemnities  required  by  law. 
It  is  marriage— it  is  this  contract,  which  gives  to  each  right  or 
power  over  the  body  of  the  other,  and  renders  a  consequent 
cohabitation  lawful.  And  it  is  the  abuse  of  this  formal  and 
solemn  contract,  by  entering  into  it  a  second  time,  when  a  former 
husband  or  wife  is  yet  living,  which  the  law  forbids  because  of 
its  outrage  upon  public  decency,  its  violation  of  the  public  econ- 
omy,  as  well  as  its  tendency  to  cheat  one  into  a  surrender  of  the 
person  under  the  appearance  of  right.  A  man  takes  a  wife  law- 
fully, when  the  contract  is  lawfully  made.  He  takes  a  wife  un- 
lawfully when  the  contract  is  unlawfully  made — and  this  unlawful 
contract  the  law  punishes.  It  is  also  objected,  on  the  part  of 
the  prisoner,  that  improper  evidence  was  received  against  him. 
In  the  first  place,  he  objects  to  all  the  evidence  received  tending 
to  establish  that  a  marriage,  contracted  in  Tennessee,  with  the 
forms  and  solemnities  described  by  the  witnesses  as  accompany- 
ing that  with  his  former  wife,  was  a  valid  marriage,  according  to 
the  laws  of  that  state.  If  we  were  to  give  this  objection  all  the 
effect  claimed  by  it,  and  to  admit  that  the  whole  of  this  testimony 
was  improjierly  received,  yet  the  defendant  would  derive  no  ben- 
efit therefrom.  The  marriage  was  solemnized  in  the  manner 
prescribed  by  the  laws  of  this  state,  and,  until  the  contrary  ap- 
pears, we  must  tmderstand  that  a  marriage,  so  solemnized,  would 
be  good  wherever  celebrated.  But  besides  it  was  solemnized 
according  to  the  laws  existing  when  Tennessee  constituted  a  part 
of  this  state,  laws  which  still  exist  here,  and  which  must  yet 
<xist  there,  unless  they  have  been  repealed  or  modified  by  sub- 
sequent legislation.  We  know  judicially,  because  it  is  a  part  of 
the  public  law  of  this  state,  that  the  state  of  Tennessee  was  once 
a  territory  within  the  limits  of  this  state,  and  in  the  year  1789 
was  ceded  to  the  United  States,  upon  an  express  stipulation  that 
the  laws  in  force  and  use  in  the  state  of  North  Carolina,  at  that 
time,  should  be  and  continue  in  full  force,  within  the  territory 
thereby  ceded,  until  the  same  should  be  repealed  or  otherwise 
altered  by  the  legislative  authority  thereof:  See  Act  of  Cession^ 
Rev.  Code,  c.  299. 

We  must  presume  the  continued  existence  of  this  law,  until 
the  contrary  is  shown.  But  there  is  no  doubt. entertained,  upon 
the  questions  raised  with  respect  to  the  reception  of  the  certified 
copy  of  the  law  of  Tennessee  from  the  secretary's  office.  It  is 
enacted  that  "  in  all  suits,  wherein  it  may  be  necessary  for  the 
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decision  of  ihe  case,  to  produoe  in  evidence  the  law  of  any  of 
our  sister  states,  it  shall  and  may  be  lawful  for  either  party  to 
prodnoe  in  court  a  copy  of  the  law  of  such  state,  drawn  off  by 
the  secretaiy  of  our  state,  from  the  copy  of  the  laws  of  our  sis- 
ter state,  deposited  in  his  or  the  execntiTe  office,  certified  under 
his  hand  with  the  seal  of  the  state  of  North  Carolina  attached, 
and  it  shall  be  his  du<y  to  furnish  said  copy  when  required,  and 
such  copy,  thus  attested,  shall  be  held  and  deemed  sufficient 
evidence  of  the  existence  of  sach  law:''  B.  S.,  c.  44,  sec.  3.  It 
is  admitted  that  the  certificate  accompanying  the  copy  of  the 
law  of  Tennessee  from  the  secretary's  office,  was  in  all  respects 
full  and  in  due  form.  Bnt  it  is  contended,  that  the  act  referred 
to  authorizes  the  production  of  such  copies,  as  evidence  in  civil 
suits  only,  and  not  in  pleas  of  the  state;  and  further,  that  on 
an  inspection  of  the  copy  certified  by  the  secretary,  it  was  appar- 
ent that  the  same  was  not  a  full  copy.  Now  it  can  not  be  de- 
nied, that  the  words  of  the  act,  ''  all  suits  wherein  it  may  be 
necesBary  for  the  decision  of  the  case  to  produce  in  evidence  the 
law  of  a  sister  state,"  are  sufficiently  broad  to  take  in  criminal 
prosecutions  as  well  as  civil  actions.  Nevertheless  as  it  is  i>os- 
sible  that  these  terms  may  have  been  used  with  reference  to  cases 
of  the  latter  description  only,  we  should  not  hesitate  so  to  con- 
strue the  act,  if  any  sufficient  reason  were  offered,  for  assigning 
to  it  this  restricted  meaning.  But  instead  of  this,  we  haTe  strong 
grounds  for  believing  that  it  VTas  with  a  special  view  to  criminal 
prosecations  the  act  was  passed.  It  was  first  enacted  at  the  ses- 
sion of  our  legislature,  in  December,  1823,  and  the  avowed  pur- 
pose of  its  enactment  was  to  correct  an  inconvenience  which  had 
been  proclaimed  by  this  court  at  the  preceding  term  in  a  crim- 
inal prosecution.  The  court  there  reversed  the  judgment  ren- 
dered below  against  one  indicted  for  passing  counterfeit  money, 
purporting  to  have  been  issued  by  the  bank  of  another  state,  be- 
cause the  statute  book  of  that  state  had  been  received  as  evi- 
dence on  the  trial  to  prove  the  law  establishing  the  bank:  State 
V.  TvrUiy,  2  Hawks,  441  [11  Am.  Dec.  779].  Besides,  the  act  of 
1823,  by  its  second  section,  provided,  that  the  secretary  should 
receive  fees  from  the  treasurer  of  the  state  **  for  all  copies  thus 
furnished  for  the  use  of  the  attorney-general  or  solicitor  of  the 
state  in  any  suit  in  which  the  state  may  be  party" — and,  ever 
since  the  act  of  1823  dovm  to  this  day,  copies  of  laws  so  certi- 
fied have  been  received  on  trials  of  pleas  of  the  state  without  a 
question  or  doul)t  of  their  admissibility.  The  revised  statutes  of 
1837  re-enact  the  whole  of  the  act  of  1823 — ^giving  the  first  section 
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of  it  verbatim  f  in  chapter  44,  section  8,  and  the  second  section  sob* 
stantially  in  chapter  105,  section  13.  We  have  no  doubt  that  the 
act  of  1823  received  a  proper  construction,  and  that  the  acton  the 
same  subject  in  the  same  terms  in  the  revised  statutes  should  re* 
oeive  the  same  construction.  The  other  ground  on  which  the  pris- 
oner's counsel  contends  that  the  certified  copy  of  the  Tennessee 
law  was  improperly  received,  viz.,  that  on  insx>ection  it  appears 
not  to  be  a  full  copy  of  the  law,  is,  we  think,  founded  in  a  mis* 
apprehension.  The  law,  whereof  a  copy  is  requested  to  be  cer* 
tified,  is  the  law  of  Tennessee.  All  of  that  law  is  certified, 
beginning  with  those  parts  of  the  statutes  of  North  Carolina 
which  were  in  force  when  Tennessee  was  ceded,  and  going  down 
to  the  latest  legislation  on  that  subject.  What  would  seem  to  be 
omitted  are  the  sections  of  the  North  Carolina  statutes,  which  had 
been  repealed  before  Tennessee  was  ceded.  It  may  be  added  on 
this  head,  that  if  the  certified  copy  of  the  Tennessee  law  was 
properly  received  in  evidence,  it  becomes  unnecessazy  to  inquire, 
whether  the  testimony  of  the  witnesses  on  that  point  was  ad* 
missible.    It  could  do  the  prisoner  no  injury. 

The  remaining  part  of  the  evidence,  alleged  to  have  been  im- 
properly received  against  the  defendant,  is  to  be  found  in  that 
part  of  the  case  which  states  that  the  prosecuting  officer  in 
cross-examining  a  witness  for  the  prisoner,  was  permitted  to  ask 
him,  in  relation  to  his  peregrinations  between  this  state  and 
Tennessee,  whether  he  had  not  selected  the  night  as  the  most 
opportune  season  for  commencing  his  journeys — ^notwithstand- 
ing this  question  was  objected  to  by  the  prisoner's  counsel,  be* 
cause  of  its  tendency  to  disparage  the  witness.  Now  it  has  cer- 
tainly been  much  disputed  how  far  a  witness  shall  be  compelled 
to  answer  questions  which,  without  charging  him  with  crimes, 
have  a  tendency  to  his  disparagement  or  disgrace,  and,  although 
we  believe  that  the  weight  of  authority  is  that  the  witness  may 
be  compelled  to  answer  such  questions,  we  feel  that  the  subject 
is  not  free  from  difficuliy.  But  we  understand  that  there  is  no 
doubt  but  that  such  questions  may  be  rightfully  asked;  and  the 
only  doubt  is,  whether,  when  they  are  so  asked,  the  witness  may 
decline  to  answer  them  (see  the  cases  referred  to :  1  Stark,  on  Ev. , 
note  to  172).  We  hold,  therefore,  this  objection,  unsupported. 
An  exception  was  also  taken,  because  of  an  alleged  misdirection 
of  the  jury  on  the  subject  of  a  variance  between  the  name  of  the 
lavTful  wife,  as  stated  in  the  indictment,  and  her  true  name,  as 
proved  by  the  witnesses.  It  is  charged  in  the  indictment,  that 
the  defendant  married  one  Deadema  Eidwell,  spinster,  and  that, 
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Afterwards,  and  while  the  said  Deadema  was  aiive,  he  took  to 
wife  one  Leah  Oarfcer.  The  court  instructed  the  jury  that,  if » 
upon  the  testimony  of  the  witnesses,  thej  should  believe  the 
Christian  name  of  the  first  wife  was  Diadema,  there  was  not  a 
fatal  variance  between  the  indictment  and  the  proof,  and  the 
defendant  might  be  convicted  as  charged.  It  is  a  great  rule  of 
evidence  that  the  proofs  should  correspond  with  the  allegations, 
and  where  persons  are  described  by  name  simply,  in  the  allega- 
tions, evidence  in  relation  to  persons  of  different  names  can  not 
be  considered  as  applicable  to  those  so  described.  But  it  is  also 
well  established,  that  a  name,  merely  misspelled,  is,  neverthe- 
less, the  same  name.  Now,  as  names  are  to  a  great  extent  arbi- 
trary, and  to  that  extent  are  distinguishable  from  each  other 
only  by  the  combinations  of  the  letters  or  syllables  whereof 
they  are  composed,  it  becomes  a  difficult  matter  to  fix  the  line, 
which  separates  the  cases  of  mistake  in  spelling  the  same  name, 
from  those  variations  in  spelling,  which  constitute  different 
names.  The  nearest  approach  to  it  is  to  be  found  in  the  rule  of 
idem  sanans,  that  those  names  shall  be  considered  identical 
which  sound  alike.  Instances  of  the  application  of  this  rule 
are,  of  Segrave  for  Seagrave:  WUliams  v.  Ogle^  2  Stra.  889; 
Benedetto  for  Beneditto:  AbvUhol  v.  Beneditto,  2  Taunt.  401;^ 
Whineyard  for  Winyard:  Bex  v.  Foster,  Buss.  &  B.  412;  and  of 
Anny  for  Anne;  State  v.  IJpUm,  1  Dev.  513.  The  variance  here 
objected  seems  to  us  not  greater  than  those,  which  in  some  of 
the  cases  referred  to  were  held  to  be  immaterial,  and  to  amount 
to  no  more  than  misprisions  in  spelling.  We  can  not  doubt 
but  that  Deadema  and  Diadema  Eidwell  are  one  and  the  same 
person,  and  therefore  we  hold  this  direction  of  the  judge  not 
erroneous.  We  deem  it  unnecessary  to  take  particular  notice  of 
the  other  matters  of  exception  raised  upon  the  record.  They 
are  clearly  untenable.  It  must  be  certified  to  the  court  that 
there  is  no  error  in  their  proceedings,  and  they  must  be  directed 
to  go  on  to  sentence. 
Ordered  accordingly. 

Impeaohment  of  Wmnsssxs:  See  Stevens  v.  Beanck^  36  Am.  Deo.  359,  and 
referenoe  in  note;  StaU  v.  Marler,  Id.  398,  and  note  411;  PhUUpa  v.  KHig/ieUk 
Id.  760,  and  note;  and  Sharp  v.  Emmets  34  Id.  554,  and  note;  and  Doe  ▼.  i2ea- 
gan,  33  Id.  466,  in  regard  to  impeaching  by  contradictory  Btatements.  Upon 
the  impeaching  of  a  witness,  the  principal  case  is  approved  in  Edwarde  v.  SvJOir 
van^  8  Ired.  Law,  202;  Stale  v.  OarreU,  Bosb.  357;  State  v.  McQueeity  1  Jones' 
Law,  177;  State  v.  March,  Id.  526;  State  v.  Oecar,  7  Id.  305;  State  ▼.  Sam,  8 
Id.  150;  State  v.  Murray,  63  N.  C.  31;  StaU  v.  Kirkman,  Id.  246;  StaU  v. 

1.  Bseedetto  tot  Benidltto;  JkObol  t.  BmMUU, 
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Davidwn,  VI  Id.  119;  SItafe  ▼.  EOiioU,  68  Id.  124;  HiaU  t.  Pattenon,  74  Id 
157. 

Pboov  ov  Mabbiaob  zh  GiuuiNAL  FBOssounoNS:  Sao  State  t.  HodgdkMt 
and  the  note  thereto,  86  Am.  Deo.  742. 

The  rnle  reguding  Ic2em  mnuuiB  here  laid  down  ii  approved  m  BtaU  t. 
AbiMer,  Bnah.  4ia 


Ma.t  V.  livrrLE. 

[S  Ibbdeu.*!  Law,  27.] 

Wm's  DaoLABATioini  ov  Husbaitd's  iNDSsrisDNxsa,  it  not  appearing  that 
■he  was  acting  aa  his  agent,  are  not  admiaaible  to  change  his  eetate, 
though  she  ii  sued  as  administratrix  thereof. 

DisT  on  a  bond  executed  by  defendants'  intestate  to  plaintr 
iSs'  testator.  Plea,  payment.  To  overcome  the  plea,  plaintiffs 
offered  in  evidence  the  defendant's  declaration  during  the  life- 
time of  her  intestate,  they  then  being  husband  and  wife,  that  he 
was  indebted  to  plaintiffs'  testator  on  the  bond.  This  declara- 
tion was  made  a  month  or  two  before  the  intestate's  death.  The 
defendants  objected  to  the  admissibility  of  this  evidence;  but  the 
objection  was  overruled  upon  the  ground  that  it  was  a  declara- 
tion of  one  of  the  defendants  of  record  in  the  suit.  Verdict  for 
the  plaintiffs.  Motion  for  new  trial  denied.  Defendants  ap- 
pealed. 

Strange,  for  the  plaintiffs. 

No  counsel  appeared  for  the  defendants. 

By  Court,  Dakiel,  J.  It  is  a  rule  of  law,  that  when  an  action 
is  brought  by  or  against  the  husband,  or  by  the  husband  and 
wife,  jointly,  in  right  of  the  wife,  the  declarations  of  the  wife 
are  not  evidence  against  him :  Winsmore  v.  Oreenbank,  Willes, 
677;  JIban  v.  PrUcheU,  6  T.  R.  680;  Phil.  Ev.  64.  If  William 
B.  May  had  been  sued  on  the  bond  in  his  life-time,  these  decla- 
rations of  his  wife  could  not  have  been  given  in  evidence  against 
him.  And  there  is  nothing  in  the  case  to  show  that  she  acted 
as  agent  of  her  husband  in  the  matter.  The  declarations  of  the 
wife  were  not  made  to  the  witness,  as  coming  from  or  directed 
by  her  husband.  The  evidence  at  the  time  being  inadmissible, 
the  ex  post  facto  circumstances  of  the  death  of  the  husband,  and 
the  wife  administering  on  his  estate,  and  being  a  party  to  the 
record,  does  not,  in  our  opinion,  legitimate  it — ^it  was  illegal 
evidence  from  public  policy  ab  iniiio,  and  it  is  so  still.  Ther« 
must  be  a  new  trial. 

New  trial  awarded.  

Husbakd  and  Wins  as  Witnesses  against  Each  Othxb:  See  State  v 
JoUy,  32  Am.  Dec.  656,  and  note. 
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SsAXE  V.  Diluabd. 

[3  iBSDKLL'a  IiAWp  loa.] 

BksoonoH  oAir  bb  Lbtdid  upon  a  Hobsa  BEnra  BiDiair  «t  the  time  bf 
the  owner. 

Debt  upon  a  constable's  bond  for  not  levying  exeoution  upon 
a  horse,  although  on  the  day  and  at  the  time  the  constable  was 
in  the  debtor's  presence,  the  latter  was  riding  the  horse  in  ques- 
tion. Another  constable  levied  upon  the  horse  at  the  suit  of  & 
third  person,  veherel^  plaintiff  herein  lost  his  execution.  Ver- 
dict and  judgment  for  plaintiff.    Defendant  appealed. 

Badger  and  Saunders^  for  the  plaintiff. 

No  CQunsel  contra. 

By  Court,  Buffin,  C.  J.  It  is  stated  by  Lord  Ooke,  1  Inst^ 
47  a,  that  a  horse,  vehen  a  man  or  woman  is  riding  on  him,  or 
an  az  in  a  man's  hand  cutting  wood,  are  for  that  time  priv- 
ileged, and  can  not  be  distrained.  But  this  does  not  apply  to 
«  seizure  in  execution,  though  it  is  probable  the  objection  here 
iaken  may  have  been  drawn  from  it,  upon  some  notion  that  the 
cases  were  similar.  Very  clearly  the  passage  does  not  justify  it, 
for  it  is  confined  to  distress  for  rent  or  of  beasts  damage  feasant, 
and  we  know  that  many  things  can  be  taken  on  execution, 
which  can  not,  under  like  circumstances,  be  distrained.  Though 
-we  find  the  rule  thus  clearly  stated,  with  respect  to  distress, 
there  is  no  such  doctrine  in  any  author,  with  respect  to  process 
of  execution.  There  is  an  obvious  distinction  between  the  cases, 
which  furnishes  the  reason  of  the  difference,  which  is,  that  mak- 
ing distress  is  the  act  of  the  party  himself,  to  whom  the  law 
intrusts  to  some  extent  the  power  of  self -redress,  and  the  seizure 
upon  execution  is  the  act  of  an  indifferent  minister  of  the  law, 
not  probably  disposed  to  make  an  unnecessary  seizure,  or  to 
make  it  at  an  imseasonable  period.  A  man's  house  protects 
him  and  his  property,  if  to  be  got  at  only  by  breaking  the  house. 
But  there  is  no  authoriiy  or  reason,  which  would  exempt  from 
seizure,  an  article  in  the  use  of  the  ovmer,  which  would  not 
equally  protect  it,  if  in  his  presence  merely.  It  is  as  much  the 
duty  of  the  party  to  surrender  to  the  officer  the  horse  he  is  rid- 
ing, as  it  is  to  allow  him  peaceably  to  take  the  horse  from  which 
he  has  just  dismounted;  and  a  breach  of  tbe  peace,  or  resistance 
to  the  authority  of  the  officer,  is  not  more  provoked  or  probable 
in  the  one  case  than  in  theother:  the  law  requiring  in  each  casa 
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sobmiasion  to  its  process,  and  conferring  the  pover  to  use  sneh 
iorce  as  may  be  needed  to  execute  the  process  effectoally. 
Judgment  affirmed. 

Leyt  ov  Writ  upon  Propsbtt  in  Usb  ob  Possbssion  of  ths  Dkbtor. 
In  Freeman  on  Ex.,  sec.  255.  the  question  involved  in  the  principal  case  is 
discussed.  No  further  light  has  been  thrown  upon  the  subject  by  the  courts 
of  last  resort,  and  but  few  adjudications  found  not  cited  in  that  section,  which 
is  M  follows:  "In  speaking  of  what  may  be  distrained  for  rent,  Lord  Goks 
■ays:  'It  must  be  of  a  thing  whereof  a  valuable  property  is  in  somebody,  and 
therefore  dogs,  bucks,  does,  conies,  and  the  like  that  areyeres  naturm  can  not 
be  distreyned.  Although  it  may  be  of  valuable  propertie,  as  a  horse,  eta, 
yet  when  a  man  or  woman  is  riding  on  him,  or  an  axe  in  a  man*s  hand  cutting 
off  wood  and  the  like,  they  are  for  that  time  privileged,  and  c^  not  be 
distreyned:'  Co.  Lit.  47,  a.  To  this  the  annotator  has  added  in  a  note,  the 
statement  that  'if  ferrets  and  nets  in  a  warren  be  taken  damage  feasant,  it  is 
good.  But  if  they  are  in  the  hands  of  a  man,  they  can  not  be  distrained  any 
more  than  a  horse  on  which  a  man  is;  nor  can  they  be  distrained  if  they  are 
out  of  the  warren:'  Id.  There  are  several  ESnglish  authorities  in  consonance 
with  the  doctrine  we  have  stated:  Oarton  v.  FcUkner^  4  T.  R.  565;  Storey  v. 
Bobituon,  6  Id.  139;  Sunbol/v.  Aiford,  3  Mee.  &  W.  253;  Simp9on  v.  Hartopp^ 
Willes,  613.  Hence,  while  it  was  conceded  that  wearing  apparel  upon  the 
person  of  a  defendant  could  not  be  taken  in  execution,  it  was  doubtful  whether 
the  same  apparel  could  not  be  levied  upon  when  not  in  actual  use.  The  later 
cases  appear  to  settle  upon  the  theory  that  property  upon  a  debtor's  person, 
or  in  his  hands,  can  not  be  seized,  because  such  seissure  is  liable  to  provoke  a 
breach  of  the  peace:  Fidd  v.  Adames,  12  Ad.  ft  E.  649;  Mack  v.  Parks,  S 
Gray,  517. 

"  The  American  oases  upon  this  subject  are  very  few.  In  California  a  de- 
fendant had  a  bag  of  gold  in  his  hand  when  the  same  was  taken  from  him  by 
an  officer.  The  propriety  of  this  seizure  being  subsequently  questioned,  the 
supreme  court  said:  '  The  coin  was  contained  in  a  bag,  which  was  held  by 
the  plaintiff  in  his  hand,  and  from  its  seizure  thus  situated  the  plaintiff  could 
not  claim  any  exemption,  as  he  might,  perhaps,  do  in  reference  to  money 
upon  his  person.  Thus  situated  it  was  like  a  horse  held  by  its  bridle,  sub- 
ject to  seizure  under  execution  against  its  owner:'  Oreen  v.  Palmer,  15  CaL 
411.  In  Massachusetts  a  defendant  had  on  his  person  a  watch.  The  officer 
asked  to  see  the  watch.  When  it  was  handed  to  him  for  inspection  he  broke 
the  cord  by  which  the  watch  was  attached  to  the  defendant's  person,  and  there- 
after levied  upon  the  watch  under  a  writ  against  its  owner.  The  supreme  court 
of  the  state  treated  this  act  of  severance  as  entirely  unjustifiable.  Being  in- 
itiated by  a  wrongful  act,  the  levy  was  adjudged  to  be  invalid,  and  the  offi- 
cer was  declared  to  be  a  trespasser  ab  initio :  Mack  v.  Parka,  8  Gray,  517. 
This  case  probably  establishes  in  America  the  doctrine  that  property  upon 
the  person  of  a  defendant  can  not  be  seised  under  execution.  But  it  would  seem 
from  the  California  case  of  Chreen  v.  Palmer,  15  CaL  411,  that  this  rule  does 
not  extend  to  property  which  the  debtor  may  be  holding  in  his  hand.  The 
only  ground  upon  which  this  exemption  from  levy  can  be  justified  is  that 
otherwise  the  officer  would  be  authorized  to  commit  a  trespass  upon  the  per- 
son of  the  defendant,  and  thereby  to  provoke  a  breach  of  the  peace.  We  are 
imable  to  understand  why  this  reason  does  not  apply  to  a  thing  held  in  the 
defendant's  hand,  or  to  a  horse  on  which  he  is  riding,  as  well  as  to  a  watch 
attaohed  to  his  neck  by  a  cord."    In  North  Carolina^  a  horse  on  which  the 
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defendant  in  riding  may  be  levied  npon,  and  the  oonrt  doubt  the  applicability 
of  the  English  law  of  distraining  to  the  American  law  of  levies  nnder  ezeca- 
tion:  State  v.  DiUiard,  3  Ired.  102. 

The  Massachusetts  doctrine  above  referred  to  as  laid  down  in  Maei  v. 
Parka  is  foUowed  in  Maxham  v.  Day,  16  Gray,  213,  where  it  was  decided 
that  a  breast-pin  worn  in  the  shirt  of  the  defendant,  avowedly  for  the  pur- 
pose of  preventing  its  being  reached  by  the  plaintiff,  could  not  be  taken  by 
the  sheriff  under  a  writ  of  replevin,  the  court  saying:  **The  necessity  of 
seoaring  immunity  to  the  person  from  unreasonable  searches  and  seizures,  and 
the  impolicy  of  allowing  an  unlimited  power  to  an  officer  to  take  on  civil 
process  articles  worn  on  the  person,  forbid  the  extension  of  the  remedy  by 
replevin  to  property  so  used  and  situated."  Drake  on  Attachments,  sec  252, 
says  that  **  it  has  been  attempted  to  apply  in  this  country  the  rule  of  the 
English  law  of  distress,  exempting  from  seizure  whatever  is  in  a  party's  pres- 
ent use  or  occupation;  but  the  attempt  has  met  with  only  partial  success," 
and  cites  the  Tennessee  case  of  a  levy  on  a  blacksmith's  tools,  while  he  was 
using  them,  not  being  sustained:  Bdl  v.  Douglau,  1  Terg.  387.  This  decis- 
ion, however,  and  the  facts  upon  which  it  is  based,  are  so  meagerly  reported 
that  it  affords  but  little  assistance  in  the  elucidation  of  this  question. 


BliANOHABD  V.  BlANOHABD. 

[8  Ibbixbll's  Law,  105.] 

PLAnmFV  nr  Ejbotmxnt  Rbltino  on  EzsoimoK  Salb  must  produoea  jndg- 
ment  which  will  sustain  the  execution. 

Whbrs  thx  Bxtubn  does  not  Dsscbibb  thb  Land  levied  upon  in  the  man- 
ner prescribed  by  the  statute,  the  burden  in  ejectment  is  upon  the  pur- 
chaser at  the  execution  sale  to  show  that  the  return  identifies  the  land  as 
fully  as  if  the  statute  had  been  observed. 

EnsoTMENT.  The  case  appears  from  the  opinion.  The  plaini* 
iff  submitted  to  a  nonsuit  and  appealed. 

No  counsel  for  the  plaintiff. 

D,  Beidy  contra. 

By  Court,  Gaston,  J.  The  plaintiff  undertook  to  deduce  a 
title  in  the  premises  to  his  lessor,  under  a  purchase  and  con- 
veyance from  the  sheriff.  The  execution,  under  which  the 
sheriff  sold,  was  a  vendiiioni  exponas^  purporting  to  have  been 
issued  from  the  county  court,  and  commanding  the  sheriff  to 
expose  to  sale,  ''  the  land  of  Noah  Blanchard,  joining  H.  Black- 
more  and  others,"  which  land,  the  execution  recited,  had  been 
theretofore  levied  on  by  a  constable,  by  virtue  of  judgment 
against  the  said  Noah,  in  favor  of  Reuben  Blanchard,  and 
which  levy  had  been  returned  to  court  and  confirmed,  and  an 
order  of  sale  thereon  made.  It  does  not  appear  that  the  order 
of  court  was  exhibited,  but  the  plaintiff  gave  in  evidence  a  writ 
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of  Jieri  facias  issued  by  a  justice  in  favor  of  Beuben  Blanchard 
against  Noah  Blanchard,  a  return  thereon  by  the  constable,  of 
a  levy  on  the  land  of  Noah  Blanchard,  "  joining  the  lands  of 
H.  Blackmore,  Beuben  Blanchard,  and  others,"  and  a  notifica- 
tion from  the  constable  to  the  said  Noah,  of  the  levy  aforesaid, 
that  it  would  be  returned  to  the  court,  and  that  the  said  court 
would  be  moved  for  an  order  of  sale  thereon.  The  plaintiff  also 
gave  in  evidence  a  judgment  before  the  justice,  which  he  alleged 
to  be  that  whereon  a  fieri  facias  was  sued  out,  but  the  same  was 
a  judgment  rendered  for  William  McCurdy,  against  the  said 
Noah.  Ux>on  this  evidence  the  court  was  of  opinion  that  the 
plaintiff  had  not  made  out  a  titie  in  his  lessor,  and  the  plaintiff 
thereupon  submitted  to  a  nonsuit. 

We  see  no  error  in  the  opinion  expressed.  Both  the  objec- 
tions made  below  to  the  titie,  appear  to  us  to  be  well  founded. 

A  venditioni  exponas  confers  no  original  authority  on  the 
officer  to  make  the  debt  recovered.  It  is  but  an  order  to  carry 
out  into  final  effect,  by  a  sale,  a  levy  previously  made;  and  if 
that  levy  be  not  valid,  the  sale  under  the  venditioni  transfers  no 
titie.  If  a  valid  levy  has  been  made  on  chattels,  the  sheriff 
may,  after  the  return  of  Hie  fieri  facias^  sell  without  a  venditioni^ 
because  by  the  seizure  he  has  acquired  a  property  in  the  chattels^ 
for  the  purpose  of  satisfying  the  creditor.  If  tiie  levy  has  been 
made  on  land,  he  can  not,  after  the  return  of  the  fieri  facias^ 
sell  without  a  venditioni,  because  with  us,  by  such  a  levy,  the 
land  is  not  seized  by  the  sheriff,  but  only  set  apart  for  the  satis- 
faction of  the  judgment,  and  the  authority  of  the  sheriff  to  act 
under  the  fieri  facias,  expired  by  its  return.  But  in  each 
case,  it  is  indispensable  for  the  security  of  the  purchaser,  that 
the  thing  sold  should  have  been  seized  or  levied  on  by  virtue  of 
a  valid  fi.  fa.  It  is  also  perfectiy  settied  with  us,  that,  how- 
ever an  officer  may  be  protected  in  rendering  obedience  to  an 
execution,  although  unwarranted  by  a  judgment,  because  he  is 
not  bound  to  look  behind  his  writ,  a  purchaser  under  an  execu- 
tion sale  must  show,  not  only  the  execution,  but  a  judgment 
which  warrants  and  sustains  it:  Den  on  dem,  of  Dobson  v.  Mur^ 
phy,  1  Dev.  &  Bat.  586.  And  this  doctrine  has  been  explicitiy 
held  in  cases  of  levies  made  by  constables  returned  to  court, 
and  sales  under  whts  of  venditioni  there  awarded:  Ingram  v. 
Kirby,  2  Dev.  &  Bat.  21.  Now  it  can  not  be  pretented,  that  an 
execution  in  favor  of  B.  is  warranted  by  a  judgment  rendered 
in  favor  of  A. 

The  levy  too,  as  returned,  does  not  conform  to  the  provisions 
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of  the  .law.  The  lav  requires  that  it  shall  set  forth  what  land 
the  constable  has  levied  on,  ''where  situate,  on  what  water- 
course,  and  whose  lands  it  is  adjoining:''  BeT.  Stat.  c.  62,  sec. 
16.  In  construing  this  enactment  we  have  held,  that  whenever 
the  levy  returned  departs  from  the  terms  of  description  pre- 
scribed in  the  statute,  the  onus  is  thrown  on  the  purchaser  of 
showing,  by  extrinsic  evidence,  that  the  return  does  as  com- 
pletely identify  the  land,  as  it  would  have  been  identified  by  a 
literal  observance  of  the  statute:  BkgginsY.  Ketchum,  4  Dev.  & 
Bat.  414;  Smith  v.  Low,  2  Ired.  457.  No  extrinsic  evidence  in 
this  case  was  offered  to  establish  this  identity.  The  judgment 
of  the  superior  court  is  affirmed  with  costs. 
Judgment  affirmed. 

DssoBiPTioir  07  Pbopkktt  Lbvikd  utok  nvDBi  ExBOOnov:  See  ParierY. 
Swan,  34  Am.  Dea  619,  and  the  note  thereto;  Oilman  /.  Thon^wn,  Id.  714;. 
WM  V.  Bumpasa,  33  Id.  310;  WcOers  v.  DuvaU,  Id.  693;  Broum  v.  Dkkwi^ 
87  Id.  560,  and  note;  Jont9  v.  Austin,  10  Ired.  Law»  20;  Ward  ▼.  Saunden^ 
6  Id.  382,  following  Blanchard  v.  Blamehard. 

JxnxiVKST  AND  ExECXTnoN  KXTST  BE  Pboved  to  render  a  sheriff's  deed  ad- 
missible as  evidenoe  of  title:  Bowen  v.  Bell,  11  Am.  Bee.  286;  Hcanpton  ▼» 
Bpechenagle,  Id.  704,  and  note;  Buck  v.  ^Osii,  19  Id.  635;  Den  ▼.  De^rtamx^ 
22  Id.  485;  CoOom  v.  McLtod,  8  Ired.  Law,  221;  FlemMig  v.  Doytcm,  Id.  453^ 
each  approving  the  principal  case. 


GrOVEENOB  V.  WlLLIAMS. 

[8  iBKDKLL'i  Law,  182.] 

AnioiriBrRATOB  is  Liable  fob  Assets  within  the  State  Ohlt;  letters  of 
administration  give  no  authority  to  administer  goods  in  another  govern- 
ment. 

Debt  against  an  administratrix  on  the  relation  of  one  of  \b» 
distributees  for  not  paying  over  to  relator  his  ^hare  of  the  estate. 
The  point  presented  to  this  court  was  as  to  the  liability  of  the 
defendant  to  account  to  the  relator  for  assets  received  in  Yir- 
ginia  under  letters  issued  to  defendant  in  that  state.  The  dece- 
dent died  a  resident  of  Yirginia.  The  court  below  held  that  the 
administratrix  was  liable  for  relator^s  share  of  the  funds  remain- 
ing in  defendant's  hands  on  account  of  the  administration  in 
North  Carolina  only.    Plaintiff  appealed. 

Kinney,  for  the  plaintiff. 

No  counsel,  contra. 

By  Oourty  Bufun,  C.  J.    The  defendant's  objection,  that  tihe 
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administratrix  was  accountable  in  Virginia,  the  domicile  of  the 
intestate,  for  the  whole  estate,  is  not  presented  by  the  case  as  it 
comes  up;  inasmuch  as  judgment  was  given  for  the  relator's 
share  of  the  assets  in  Nortti  Carolina,  and  the  defendants  did  not 
apx)eal.  It  would,  therefore,  be  improper  to  give  an  opinion  on 
that  point. 

On  the  other  point  we  think  the  decision  right.  Our  law 
intends  only  to  secure  the  assets,  of  which  it  commits  adminis- 
tration; and  the  bond  given  here  must,  accordingly,  be  con- 
strued as  obliging  the  administratriz  and  the  sureties  to  account 
to  the  court  of  North  Carolina  for  the  assets  received,  or  that 
might  have  been  received,  by  virtue  of  the  office  conferred  here. 
An  administration  granted  in  this  state,  although  general  in  its 
terms,  is  necessarily  limited  to  the  effects  in  this  state,  and  gives 
no  authority  to  administer  goods  in  another  government,  espe- 
cially when  the  domicile  of  the  intestate  was  abroad.  An  ad- 
ministrator does  not,  in  this  respect,  stand  on  the  footing  of  an 
executor,  who  takes  probate  here  of  a  will  of  one  resident  here, 
as  determined  in  ffelme  v.  Sanders,  3  Hawks,  563;  who  under- 
takes the  duty  of  collecting  the  effects,  wherever  they  may  be, 
and  whose  authority  is  derived  from  the  will  and  not  merely  by 
act  of  law.  But  it  is  otherwise  with  an  administrator;  for  at 
common  law,  each  bishop  or  archbishop  could  grant  administra- 
tion of  such  goods  only  as  were  within  his  jurisdiction.  And  in 
Baymond  v.  WaUeviUe,  2  Lee's  Ex.  551,  Sir  George  Lee  held, 
upon  the  authority  of  previous  cases,  that,  where  the  same  per- 
son was  the  representative  in  both  counties,  the  prerogative 
court  of  Canterbury  had  no  jurisdiction  over  German  effects, 
and  could  not  require  an  inventory  of  them,  nor,  indeed,  of 
those  lying  in  the  province  of  York  or  in  Ireland.  Of  course, 
then,  it  can  be  no  breach  of  the  administration  bond  not  to  re- 
turn an  inventory  of  such  goods,  or  otherwise  account  for  them 
here.  No  doubt  an  administrator  may  be  compelled  to  account  in 
a  court  of  equity,  where  he  may  be  found,  to  those  entitled  to 
the  estate,  wherever  it  may  be  situate;  but  that  is  on  the  ground 
of  a  x>er8onal  trust,  and  it  is  no  matter  where  it  was  assumed. 
But  that  is  a  different  question  from  that  before  us;  which  de- 
pends on  the  consideration  that  the  administration  here  con- 
ferred authority  to  administer  the  goods  here,  and  none  other; 
and,  therefore,  that  for  the  due  administration  of  those  goods 
only  is  the  administration  bond  a  security. 

Judgment  affirmed. 
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SZBCUTOB  OK  ADmHIBTltAXOR,  LlAXILITT  OV  19  ▲  F6BKION  JUBISDICTIOX 

iOK  Pbopsbtt  or  Dwcedkuti  See  the  note  to  MeNamara  ▼.  Dwyer,  32  Am. 
Dee.  d32;  Fletcher  t.  Sanden,  Id.  96,  and  note;  CharUion  ▼.  iKIb<M»  64  N.  GL 
702,  appnmng  the  principal  caae. 

Fouoox  AoMiHiBTRATOB,  P0WKB8  AVD  DuTiB  OF:  See  MeNamarm  t. 
Dwffer,  miprOf  in  note;  Fleteher  t.  Saanden^  LL  96;  and  note. 


State  t;.  Moboan. 

[t  iBiDBLL'a  Law,  186.) 

It  D  ijr  AflBAULT  for  one  to  raise  an  ax  and  threaten  to  aplit  another  dowa» 

if  he  doea  not  do  a  certain  act 
To  Jusnrr  av  Asbault,  all  the  cireomatanoea  must  be  apedally  ahown;  and 

the  sufficiency  of  the  alleged  jnatification  is  a  matter  of  law. 
SnzuBB  OF  ExxMFT  G00D8  makca  officer  treepaawr  only  where  he  haa 

knowledge  that  they  are  privileged. 
Av  Abbault  with  Imtxot  to  Kixx»  to  Pbkvxht  a  Msbs  Tbbfabb  on  pfo^ 

erty,  iacriminaL 

Indiotmeht  for  an  assault  and  batteiy.  Plea,  not  gnilly. 
Special  rerdiot  setting  forth  the  following  &cts:  OantreU,  a 
constable,  went  to  Morgan's  house  for  the  purpose  of  levying  a 
fieri  facias^  and  took  a  gun,  against  the  protest  of  tihe  prisoner's 
wife.  Cantrell  consented  not  to  go  away  with  the  gun  until 
Mrs.  Morgan  sent  for  her  husband.  Morgan  came  in  about 
ten,  and  all  the  parties  then  standing  in  the  yard,  Cantrell  still 
holding  the  gun  in  his  hands,  Morgan  demanded  of  Cantrell  to 
give  up  the  gun.  Cantrell  refused;  whereupon  Morgan  stepped 
up  within  reach  of  him,  held  the  ax  up  in  a  position  to  strike, 
and  said,  "  Give  up  the  gun,  or  I'll  split  you  down."  Cantrell 
did  not  at  the  time  give  up  the  gun,  but  proposed  some  arrange- 
ment, which  vTas  acceded  to,  and  the  gun  surrendered  and  the 
ax  lowered.  Morgan  was  at  the  time  liable  to  muster,  and  the 
gun  was  his  arms  for  muster.  The  jury  found  that  Morgan  in- 
tended to  strike,  if  the  gun  veas  not  given  up;  and  that  Morgan 
used  no  more  force  than  was  necessary  to  compel  Cantrell  to 
give  up  the  gun.  The  court  below  gave  judgment  for  the  de- 
fendant, deeming  him  to  be  justified  in  making  the  assault.  The 
state  apx)ealed. 

Spear  Whitaker,  attorney  general,  for  the  state. 

No  counsel  contra. 

By  Court,  Gaston,  J.  Two  questions  are  presented  for  our 
consideration  on  this  special  verdict,  and  for  the  purpose  of  x>er* 
spicuity  it  is  necessary  that  they  should  be  examined  separately. 


Dec.  1842.]  State  v.  Morgan.  715 

The  first  is,  whether  the  defendant  committed  an  assault;  and 
the  second,  if  he  did,  whether  that  assault  was  justified  as  har- 
ing  been  committed  in  the  rightful  defense  of  his  properly. 

Upon  the  first  question,  this  court  entertains  the  same  opinion 
which  was  expressed  in  the  superior  court.  There  are  seTeral 
ancient  cases  in  which  it  was  held,  that  an  assault  might  be  com- 
mitted by  threats  of  future  Tiolence;  but  it  has  long  been  set- 
tled, that  words  alone  can  not  constitute  an  assault.  They  may 
endanger  the  public  peace,  but  do  not  break  it.  There  is 
no  assault,  unless  there  be  some  act,  amounting  to  an  attempt 
or  offer  to  commit  personal  Tiolence.  The  instances  usually 
given  of  such  attempts  or  offers  *to  do  wrong  to  the  person  of 
another,  are  **  by  the  striking  at  him  with  or  without  a  weapon, 
or  presenting  a  gun  at  him  within  a  distance  which  the  gun 
will  cany,  or  pointing  a  pitchfork  at  him  standing  within  the 
reach  of  it,  or  by  holding  up  one's  fist  at  him  in  an  angiy ,  threat- 
ening manner:"  1  Hawk.,  c.  15.  The  law  regards  these  acts  as 
breaches  of  the  peace,  because  they  directly  invade  that  personal 
security,  which  the  law  guarantees  to  every  citizen.  They  do  not 
excite  an  apprehension  that  his  person  may  be  attacked  on  a  future 
occasion,  and  thus  authorize  a  resort  to  cautionary  remedies 
against  it;  but  they  are  the  beginnings  of  an  attack,  excite  ter- 
ror of  immediate  personal  harm  or  disgrace,  and  justify  a  resort 
to  actual  violence  to  repel  the  impending  injury  and  insult.  But 
even  acts,  which  prima  fade  and  unexplained  are  undoubtedly 
assaults,  like  other  acts  which  are  not  unequivocal  in  their  char- 
acter, maybe  shown  to  be  in  truth  different  from  what  they  pur- 
port to  be;  that  they  are  not  attempts  or  offers  to  do  harm,  but 
merely  angry  gestures  without  any  accompanying  purpose  of 
mischief.  The  attending  circumstances  may  plainly  show  this, 
and,  among  other  circumstances,  the  declarations  of  the  party 
at  the  time,  inasmuch  as  such  declarations  are  ordinarily  indic- 
ative of  the  party's  purpose,  are  very  proper  to  be  considered 
and  weighed.  The  ordinary  illustration  of  the  doctrine,  that  a 
seeming  assault  may  be  explained  away  by  the  declarations  of 
the  supposed  assailant,  is  the  very  familiar  case,  where  a  man 
laid  his  hand  on  his  sword  and  said  to  the  person,  with  whom 
he  was  quarreling: ''  If  it  were  not  assize  time,  I  would  not  take 
such  language  from  you."  There  is  also  an  illustration  of  it  in 
the  case  of  the  State  v.  Crow,  1  Ired.  375,  where  the  defendant, 
when  he  raised  the  whip,  used  the  words:  *'  If  you  were  not  an 
old  man,  I  would  knock  you  down."  In  both  it  was  held  to  be 
a  fair  subject  of  inquiiy,  whether,  at  the  time  these  acts  were 
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done,  there  was  a  present  purpose  of  doing  harm,  and  that,  if 
there  was  not,  the  acts  did  not  amount  to  an  assault.  But  these^ 
and  all  the  cases  within  our  recollection  where  this  doctrine  has 
been  held,  were  cases,  in  which  there  was  a  dedared  intent  not 
to  do  harm  at  the  time.  The  present  case  is  one  of  a  yeiy  dif- 
ferent character.  The  act  was  not  only  apparentlj  a  most  dan- 
gerous assault,  but  accompanied  with  a  present  purpose  to  do 
great  bodily  harm;  and  the  only  declaration,  by  which  its  char- 
acter  is  attempted  to  be  changed,  is,  that  the  assailant  was  not 
determined  to  execute  his  saTage  purpose  unconditionally  and 
without  a  moment's  delay.  He  had  commenced  the  attack  and 
raised  the  deadly  weax>on  and  was  in  the  attitude  to  strike,  bat 
suspended  the  blow,  to  afford  the  object  of  his  yengeance  an 
opportunity  to  buy  his  safety,  by  compliance  with  the  defend- 
ant's terms.  To  hold  that  such  an  act,  under  such  circum- 
stances, was  not  an  offer  of  Tiolence — ^not  an  attempt  to  commit 
Tiolence,  would  be,  we  think,  to  outrage  principle  and  manifest 
an  utter  want  of  that  solicitude  for  the  preservation  of  peace^ 
which  characterizes  our  law,  and  which  should  animate  its  ad- 
ministrators. To  every  purpose— both  in  fact  and  in  law — ^the 
attack  on  the  prosecutor  was  begun — and  in  the  pause,  which  in- 
tervened before  its  consummation,  most  happily  for  both  parties 
an  arrangement  was  made,  which  prevented  the  probably  fatal 
result.  But  this  pause — though  intentional,  and  announced 
when  the  attack  began — does  not  prevent  that  attack  from  being 
an  offer  or  attempt  to  strike.  If  a  ruffian  were  to  level  his  rifle 
at  a  traveler,  and  annotmce  to  him  that  he  might  have  fifteen 
minutes  to  make  his  peace  with  his  God — and  the  unfortunate 
man  should  save  his  life  by  prayers,  by  remonstrance,  by  money» 
or  by  any  other  means  before  the  expiration  of  that  time,  could 
it  be  pretended  that  there  had  been  no  attempt  nor  offer  to  hurt 
him,  because  the  intent  was  not  to  kill  instantaneously,  and 
therefore  did  not  accompany  the  act?  Will  it  be  doubted,  if  a 
bully  should  present  his  pistol  at  a  citizen  and  order  him,  under 
pain  of  death,  not  to  walk  on  the  same  side  of  the  street  with 
him,  whether  there  was  an  offer  of  violence,  because  the  purpose 
to  kill  was  not  absolute  but  conditional  merely?  Wherever  the 
act  is  done  in  part  execution  of  a  purpose  of  violence — ^whether 
that  purpose  be  absolute  or  provisional — ^makes  no  difference  as 
respects  the  question,  whether  the  act  be  an  assault.  In  both 
cases  the  assailant  equally  violates  the  public  peace.  In  botii  he 
breaks  down  the  barrier  which  the  law  has  erected  for  the  seour- 
ity  of  the  citizen.    In  the  former  he  sets  up  none  in  its  plaeeL 
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In  the  latter,  he  sabstitutes  for  it  the  protection  of  his  grace  and 
favor. 

Upon  the  second  question,  the  opinion  of  this  court  difEers 
from  that  of  the  superior  court.  If  an  assault  be  committed, 
but  it  is  done  in  the  lawful  defense  of  one's  person  or  property, 
the  defendant  can  not,  in  a  civil  action,  give  this  justification  in 
evidence  under  the  plea  of  not  guilty,  but  must  set  it  forth  to 
be  judged  of  by  the  court  by  a  special  plea.  The  act  done  was 
in  law  an  assault,  notwithstanding  it  was  rightfully  done.  His 
plea  therefore  confesses  the  assault  charged  in  the  declaration, 
but  avers  that  the  plaintiff  can  not  maintain  an  action  therefor, 
because  of  the  special  circumstances  rendering  the  act,  com- 
plained of,  one,  which  the  defendant  might  of  right  do.  But 
upon  an  indictment  for  an  assault,  the  traverser  may,  under  the 
plea  of  not  guiliy,  show  any  matter  of  justification.  There  can 
be  no  offense  against  the  community,  where  the  accused  baa 
done  no  more  than  the  law  sanctions,  and  it  is  most  convenient 
for  the  accused  generally,  that  they  should  not  be  tied  down  to 
the  strict  rules  of  pleading.  But  in  criminal,  as  in  civil  cases, 
if  there  be  an  assault,  it  can  not  be  justified  other  than  by  show- 
ing specially  all  the  circumstances  which  render  the  act  right- 
ful; and  the  sufficiency  of  the  alleged  justification  is  a  matter  of 
law.  The  defendant  in  this  case  is  guilty  of  an  assault,  unless 
the  facts  found  by  the  verdict,  make  up  a  legal  justification.  In 
the  judgment  of  this  court,  they  do  not. 

In  the  verdict  it  is  found  that  the  gun,  which  the  constable 
seized  imder  the^./a.  against  the  goods  of  the  defendant,  was 
his  "  arms  for  muster,"  but  it  is  not  found  that  the  constable 
either  knew  that  fact,  or  was  notified  thereof  by  the  defendant  or 
any  other  person.  Being  his  arms  for  muster,  the  gun  was  by  law 
privileged  from  seizure.  But  we  are  not  prepared  to  hold  that 
the  seizure  was  necessarily  a  trespass.  If  a  sheriff  under  a  writ 
against  A.  arrest  B.,  he  is  guilty  of  a  trespass,  because  he  acta 
wholly  without  authority.  But  if  he  arrest,  under  a  valid  writ> 
one  who  is  privileged  from  arrest,  he  is  not  guiliy  of  a  trespass: 
See  Countess  of  BuHand's  Case,  6  Co.  53;  TarleUm  v.  Fisher, 
Doug.  672;  Cropleyy.  Shaw,^  2  W.  Bl.  1086;  Cameron  y.  lAghtfoot, 
Id.  1190;  Parsms  v.  Lloyd,  3  Wils.  341;  Watson  on  Sher.  91, 
92.  The  appropriate  remedy  for  the  privileged  person  so  ar- 
rested, is  to  move  the  court  for  his  discharge.  So,  if  a  sheriff, 
under  aj^./a.  against  the  goods  of  A.,  take  the  goods  of  B.,  he 
is  a  trespasser.     But  it  would  seem,  that  if  under  thej^./a.  he 
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take  goods  in  a  privileged  place,  as  in  the  king's  palace,  or  take 
goods  which  the  law  exempts  from  seizore,  as  the  goods  of  a 
certificated  bankrapt,  or  of  a  person  discharged  under  an  in- 
solvent act,  he  is  not  a  trespasser,  but  the  party  must  apply  to 
the  court  for  relief:  Watson  on  Sher.  174, 1^5;  WirUer  v.  liUea,  10 
East,  578;  LLOer  v.  Mundell,  1  Bos.  &  Pul.  427.  And  the  dis- 
tinction in  both  classes  of  cases  seems  reasonable.  The  sheriff 
or  officer,  acting  beyond  the  mandate  of  the  writ,  is  necessarily 
a  wrong-doer.  He  must  therefore  take  the  responsibiliiy  of  de- 
termining, whether  the  person  or  the  goods  taken  be  the  person 
or  goods  which  he  is  ordered  to  take.  But  privilege— or  exemp- 
tion— ^is  a  legal  advantage,  which  may  or  may  not  be  claimed. 
Whether  the  person  or  goods  be  privileged  or  not,  he  has  not 
the  means  nor  the  judgment  to  decide.  Among  the  artides 
privileged  from  seizure,  are  ''necessary  school  books."  Must 
the  officer  decide  at  his  peril  what  school  books  are  necessary? 
One  bed  and  furniture,  one  bible,  one  loom,  one  hymn-book, 
etc.,  are  privileged.  Which  of  these,  if  there  be  many,  must 
he  leave,  and  how  is  he  to  know  whether  the  defendant  in  exe- 
cution has  but  one?  But,  at  all  events,  if  the  seizure  of  privi- 
leged goods  can  make  the  officer  a  trespasser,  we  are  satisfied 
that  it  can  only  be,  where  he  seizes  with  a  knowledge  that  they 
are  privileged  goods.  Our  opinion,  therefore,  is,  that  the  sub- 
stratum of  the  alleged  justification  is  removed  in  this  case.  It 
does  not  appear  that  the  constable  was  a  trespasser. 

But  we  should  be  reluctant  to  decide  the  case  upon  this 
groimd  only,  as  possibly  it  was  an  inadvertent  omission  in  the 
verdict,  in  not  stating  that  the  constable  knew  that  the  gun  seized 
was  the  defendant's  arms  for  muster;  and,  therefore,  we  proceed 
to  a  further  consideration  of  the  justification  claimed  for  the 
assault.  Assuming,  then,  that  the  constable  had  wrongfully 
taken  the  gun,  and  that  the  defendant  had  a  right  to  require  its 
return,  and  that  exertion  of  force,  nothing  short  of  that  which  was 
begun  on  the  part  of  the  defendant,  would  have  availed  to  com- 
pel its  return,  in  our  opinion  the  assault  is  not  justified.  It  was 
made  with  a  deadly  weapon,  which,  if  used,  would  have  probably 
occasioned  death,  and  made  without  any  previous  resistance  on 
the  part  of  the  officer.  It  was,  therefore,  an  assault  with  intent 
to  kill.  If  this  intent  were  lawful,  the  assault  with  that  intent 
was  lawful.  If  this  intent  were  unlawful,  an  assault  with  that 
intent  cannot  stand  justified.  Now,  when  it  is  said  that  a  man 
may  rightfully  use  as  much  force  as  is  necessary  for  the  pro- 
tection of  his  person  or  property,  it  should  be  recollected  that 
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this  rale  is  sabject  to  this  most  important  modification,  that  he 
shall  not,  except  in  extreme  cases,  endanger  human  life  or 
great  bodily  harm.  It  is  not  every  right  of  person,  and  still 
less  of  properly,  that  can  lawfully  be  asserted,  or  eveiy  wrong, 
that  may  rightfully  be  redressed  by  extreme  remedies.  There  is 
a  recklessness — a  wanton  disregard  of  humaniiy  and  social  duty — 
in  taking,  or  endeavoring  to  take,  the  life  of  a  fellow-being,  in 
order  to  save  one's  self  from  a  comparatively  slight  wrong — 
which  is  essentially  wicked,  and  which  the  law  abhors.  You 
may  not  kill,  because  you  can  not  otherwise  effect  your  object, 
although  the  object  sought  to  be  effected  is  right.  You  can 
only  kill  to  save  life  or  limb,  or  prevent  a  great  crime,  or  to 
accomplish  a  necessary  public  duty.  Thus,  an  officer,  acting 
under  a  legal  process,  has  a  right  to  arrest  the  person  against 
whom  it  is  directed,  and  to  retake  him,  if  he  break  custody; 
and  for  such  purpose  he  may  and  ought  to  use  necessary  force; 
yet,  if  the  process  be  in  a  civU  case,  or  a  misdemeanor  only,  and 
the  officer,  although  he  can  not  otherwise  arrest  or  retake  his 
prisoner,  intentionally  kills  him,  it  is  murder:  1  Hale,  481; 
Foster,  271;  1  East.  P.  C,  c.  5,  sees.  306,  307.  The  purpose 
is  indeed  rightful,  but  it  is  not  one  of  such  paramount  necessity 
as  to  justify  a  resort  to  such  desperate  means.  So  it  is  clear, 
that  if  one  man  deliberately  kills  another  to  prevent  a  mere 
trespass  on  his  property — ^whether  that  trespass  could  or  could 
not  be  otherwise  prevented — ^he  is  guilty  of  murder.  If,  indeed, 
he  had  at  first  used  moderate  force,  and  this  had  been  returned 
with  such  violence  that  his  own  life  was  endangered,  and  then 
he  killed  from  necessity,  it  would  have  been  excusable  homicide. 
Not  because  he  could  take  life  to  save  his  property,  but  he 
might  take  the  life  of  the  assailant  to  save  his  own.  If  these 
principles  be  right,  and  we  think  they  cannot  be  contested,  it 
would  follow,  that  if,  unfortunately,  the  rage  of  the  defendant 
in  this  case  had  not  been  i>acified,  and  the  fatal  blow  had  fallen, 
and  death  ensued,  it  would  have  been  a  dear  case  of  murder. 
If  so,  then  the  assault  made  was  an  assault  with  intent  to  com- 
mit murder.  A  justifiable  assault  with  intent  to  commit  murder 
is  a  legal  solecism. 

This  opinion  must  be  certified  to  the  superior  court  of  Hen- 
derson, with  instructions  to  render  judgment  for  the  state,  upon 
the  special  verdict. 

Ordered  accordingly. 

Assault,  What  is  an:  See  State  v.  Davis,  35  Am.  Beo.  735,  and  note, 
■abBequent  decisions  in  North  Carolina  on  this  sabject  are  collated. 
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Plka  or  JusmiCAZiOH  in  an  action  for  an  aaKolt  and  battery  is  not  ana* 
tained  by  ahowing  that  the  penonB  mjnred  kept  a  diaorderlybonae,  and  irava 
injured  in  their  attempts  to  prevent  the  defendants  from  destroying  and  ahai- 
ing  it  as  a  pablic  nniaance:  Orap  ▼.  Ayre$^  32  Am.  Deo.  107.  See  abo  8kaSm 
y.Marthcm^  20  Id.  232;  JaoaMaiifyr.Duia,^lL  4g2,  and  note;  Ftdferiom  ▼• 
iFmniek,  26  LL  99;  Bobb  t.  Bomoorth,  12  Id.  273. 


Swain  v.  Rasgob. 

(8  iBSDSLL'i  Law,  900.] 

Whxbb  Wqkds  nr  ▲  Will  would  Create  ak  Esxatk  Tail  dt  Lakm,  iba 
same  words  in  a  beqnest  of  chattels  will  carry  the  abeolnte  estate. 

Idol — ^There  is  an  exception  where  to  words  of  limitation  in  perKwal 
bequests  there  is  added  ''exeoators,  adminiHtrators,  and  awsigns,'*  or 
**  equally  to  be  divided/'  or  other  similar  worda  of  limttatimi, 

DxmnjB  to  recover  two  Blaves.    The  opinion  states  the  case. 
Verdict  and  judgment  for  the  plaintiffa.    Defendant  appealed. 

A.  Moore,  for  the  plaintiflk 

No  counsel  con/ra. 

By  Court,  Daniel,  J.    James  Swain  bequeatiied  to  his  son 

James  Swain,  the  following  negroes,  to  wit,  Mark,  Amy,  and 
Ben,  for  his  own  use  during  his  life,  and,  at  his  deatii,  **  if  he 
should  die  leaving  heirs  lawfully  begotten  of  his  body,  that  the 
said  negroes  shall  be  equally  divided  between  them,  but  if  he 
should  not  leave  heirs  as  above  named,  that  the  said  negroes 
should  be  divided  among  my  surviving  children."  James  Swain, 
the  legatee,  took  possession  by  the  assent  of  the  executor,  and 
died  in  the  year  1841,  and  the  plaintiffia  are  his  children,  and 
have  brought  this  action  to  recover  Amy  and  her  child  bom 
during  the  life-time  of  the  tenant  for  life.  The  general  rule  cer* 
tainly  is,  that  wherever  words  in  a  will  would  create  an  estate  tail 
in  land  devised,  the  same  words  in  a  bequest  of  chattels  will  carry 
the  absolute  estate.  But  it  is  equally  certain  that  an  excep- 
tion to  that  rule  has  always  been  made,  when  to  words  of  lim« 
itation  (heirs  of  the  body),  improperly  applied  to  personal  be- 
quests, further  words  of  limilation  have  been  superadded,  as 
*'  executors,  administrators,  and  assigns,"  or  the  words  '*  equally 
to  be  divided,"  and  the  like.  It  has  always  been  inferred  from 
the  words,  so  grafted  upon  the  limitation,  **  to  the  heirs  of  the 
body"  of  the  legatee,  that  the  testator  could  not  intend  the  heirs 
to  inherit  qua  heirs  ad  infinitum,  but  that  they  should  take  dis^ 
tributively  as  purchasers,  so  as  to  give  the  legatee  an  interest  for 
life  a  ily,  with  remainder  to  his  children  or  heirs  as  tenants  ia 
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common.  In  Jacobs  v.  AmyaU^  4  Bro.  Oh.  642,  the  bequest 
was  to  Lucy  Cook  for  life,  and  after  her  decease,  to  the  heirs  of 
her  body  lawfully  begotten,  equally  to  be  divided  between  them, 
iduure  and  share  alike;  the  words  *'  heirs,  etc.,"  were  held  to  be 
words  of  purchase,  and  not  words  of  limitation.  To  the  same 
effect,  see  also  13  Yes.  479;'  1  Mad.  376;'  2  Bop.  on  Leg.  354, 
855.  In  the  case  now  before  us,  by  force  of  the  superadded 
words  **  equally  to  be  divided,"  it  is  obvious  that  the  testator 
intended,  that,  after  the  death  of  his  son,  the  legatees  should 
take  distributively  and  as  purchasers,  and  not  in  succession  as 
heirs,  but  together  as  children:  Target  v.  OaurU,  1  P.  Wms. 
432;  1  Bop.  on  Leg.  86.  The  decision  that  was  made  in  the 
case  of  Jesson  v.  Wright ^  2  Bligh,  1,  extended  the  rule  in  SkeUej^a 
Case  to  a  devise  of  lands,  couched  in  words  like  those  contained 
in  this  case.  The  devise  there  was  to  William  for  life,  and  after 
his  decease,  to  the  heirs  of  his  body,  in  such  shares,  etc.,  as  he 
shall  appoint;  and  for  want  of  such  appointment  to  the  heirs  of 
the  body  of  William,  share  and  share  alike  as  tenants  in  com- 
mon. Held,  that  William  took  an  estate  tail.  Mr.  Boper  has 
noticed  this  case  at  the  foot  of  his  page,  2  Bop.  354,  to  show 
that  it  had  not  escaped  his  observation,  and  that  it  did  not  affect 
the  previous  decisions  relative  to  legacies  of  personal  property, 
when  to  words  of  limitation,  such  as  "  heirs,"  or  ''  heirs  of  the 
body,"  were  superadded  expressions  or  sentences,  such  as  have 
been  before  mentioned.  And  that  in  such  bequests  of  person- 
alty, the  rule  in  Shelley's  Case  would  not  be  applicable.  The 
superadded  words  **  equally  to  be  divided,"  distinguish  the  case 
now  before  the  court  from  that  of  Ham  v.  Ham,  1  Dev.  &  Bat. 
Eq.  598. 

We  accordingly  regret,  that  in  a  case  that  was  before  the 
court  at  the  last  term,  Bradley  v.  JoTies,  2  Ired.  Eq.  245,  the 
effect  of  these  words,  '*  equally  to  be  divided  among  the  heirs 
of  her  body,"  after  a  previous  limitation  to  the  mother  expressly 
for  life,  was  overlooked.  The  case  was  not  argued  for  the  chil- 
dren, and  so  the  point  was  not  brought  to  our  notice,  and  was 
inadvertently  passed  over  by  ourselves.  The  best  atonement 
that  can  be  made  for  the  error  is,  to  seek  the  first  opportunity 
to  acknowledge  it;  and  we  deem  it  fortunate  that  one  has  oc- 
curred so  soon,  that  it  can  be  done  before  much  mischief  can  have 
arisen  from  it.  We  now  do  so,  by  affirming  this  judgment  on 
the  strength  of  those  words. 

The  case  might  also  be  considered  upon  the  other  words, 

1.  KMcpatriek  ▼.  KHpatrick.  3.  Jacobi  y,  Jm$QtL 
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*'  if  he  should  die  lesTing  heirs  lawfully  begotten  of  his  body,** 
then  to  them,  but  **  if  he  should  not  leave  heirs  as  above,"  then 
over  to  the  testator's  surviving  children,  as  creating  a  contin- 
gent limitation  with  a  double  aspect;  which,  in  relation  to  per- 
sonal property,  might  confine  the  interest  to  James  for  life,  and 
then  vest  it  in  his  issue,  as  a  class  of  persons,  existing  at  James* 
death,  taking  as  purchasers,  or  to  his  brothers  and  sisters,  as 
the  event  might  happen,  as  to  his  leaving  or  not  leaving  issue 
living  at  the  time  of  his  death.    But  as  the  point,  on  which  the 
case  has  already  been  considered,  is  a  dear  one,  we  do  not 
think  it  necessary  to  say  anything  upon  this  last,  but  leave  it 
untouched. 
Judgment  affirmed. 

Approved  in  JUUard  v.  Reynolds,  3  b«d.  Law,  866;  8UUe  v.  Skkmet^  4  Id. 
57;  MOn  v.  AUm,  6  Id.  88;  Shant  y.  Xeo,  5  Ired.  Eq.  169;  Ward  y.  Jcrn^ 
Id.  400;  PUu  V.  (7oN0,  5  Jones'  Eq.  231;  (Jham^ben  v.  Poyiw,  6  Id.  276. 


GOLUNB  V.  BENBI7B7. 

[8  iBBDXLL'i  Law,  377.] 

RiOBT  or  Skvxkal  Fishebt  in  Navioabls  Watee  can  not  ariao  aa  an  in- 
cident to  riparian  ownership. 

Watsbs  abs  to  bb  Deembd  Navigablb  which  are  saffident  In  fact  to 
afford  «  common  passage  for  all  people  in  sea  vesselB. 

AonoK  on  the  case,  for  interrupting  plaintiff  in  his  several 
fisheiy  in  Albemarle  sound,  leased  to  plaintiff  by  defendant. 
Verdict  and  judgment  for  the  plaintiff.    Defendant  appealed. 

Badger  and  Kinney,  for  the  plaintiff. 

A.  Moore,  contra. 

By  Court,  Buffin,  0.  J.  The  case  does  not  state  explicitly 
that  Albemarle  sound  is  or  is  not  a  navigable  water,  in  its  tech- 
nical sense,  nor  any  facts  from  which  the  court  can  see  that  it 
is,  to  all  practical  purposes,  navigable,  as  the  term  is  understood 
among  us,  at  least,  in  common  parlance.  But  it  is  apparent 
that  the  sound  was  assumed  upon  the  trial  to  be  navigable,  if 
not  strictly  speaking,  at  least  within  the  meaning  of  the  entry 
laws  of  1765  and  1777.  For  the  learned  judge  instructed  the 
jury,  that  as  the  state  had  never  granted  the  beds  of  navigable 
streams,  Benbury  had  no  title  to  the  sound,  which  was  not  the 
subject  of  grant;  and,  therefore,  that  his  lease  to  Collins  con- 
veyed the  fishing  beach  only.    But  to  that  was  added  the  for- 
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iher  instruction  that ''  as  incident  to  that/'  namely,  the  beach — 
**  the  several  right  of  fishing  in  the  waters  of  the  sonnd,  oppo- 
site his  shore/'  was  also  conyejed;  and  thus  his  honor  pro- 
ceeded to  designate  the  lines  within  which  this  several  right  of 
fishing,  incident  to  the  riparian  ownership,  must  be  exercised 
by  the  proprietors  of  adjoining  parcels  of  the  shore.  The  case 
seems  chiefly  to  have  turned,  in  the  discussion  below,  on  this 
latter  point.  But  it  will  not  be  material  to  consider  that  sub- 
ject here,  with  the  view  of  ascertaining  the  extent  to  which  the 
several  fishery  of  these  parties  respectively  goes,  if  neither  party 
has  such  several  right;  and  such  is  the  opinion  of  the  court. 
The  correctness  of  this  opinion  depends  upon  the  inquiry, 
whether  Albemarle  soimd  is  to  be  regarded  by  us  as  bdng  a 
navigable  water  and  public  highway  or  not;  for  if  it  be,  it  seems 
to  be  well  established  upon  authoriiy,  that  there  can  be  no  ex- 
clusive and  several  right  of  fishery  in  it,  more  than  in  the  ocean. 
It  is  to  be  regretted,  perhaps,  that  the  date  is  not  given  of 
the  patent  by  which  the  land  was  granted,  of  which  this  fishing 
beach  is  a  part;  and  that  there  was  no  evidence  offered  as  to  the 
period  at  which  the  regular  ebb  and  flow  of  the  tide  in  the  sound 
ceased,  in  consequence  of  the  closing  of  Boanoke  inlet.  As  the 
lands  on  the  Albemarle  were  amongst  the  earliest  taken  up  after 
the  settlement  of  the  colony,  it  is  extremely  probable  that,  at 
the  emanation  of  the  patent,  there  was  a  flux  and  reflux  of  the 
tide  from  the  ocean  as  high  up  as  the  land  in  question;  and  if 
so,  it  seems  agreed  by  all,  that,  at  common  law,  the  proprietors 
of  the  land  adjacent  have  no  propriety  of  soil  in  the  land  cov- 
ered by  the  water  or  fishery,  as  a  several  right  But  whether 
there  was  any  tide  or  not  in  the  sound,  when  this  patent  issued, 
we  do  not  think  material;  for  we  concur  in  the  opinion  of  his 
honor,  that  this  is  '*  a  navigable  water,"  in  the  sense  of  our 
statutes.  In  Wilson  v.  Forbes^  2  Dev.  30,  it  was  held,  that  a 
stream,  comparatively  short,  narrow,  and  shallow,  was  a  navi- 
gable watercourse  for  the  purpose  of  rendering  the  water's  edge 
the  line  of  a  tract  bounded  on  the  creek,  and  not  the  tliread  of 
the  channel.  Judge  Henderson,  in  commenting  on  the  English 
rule,  pronounced  it  entirely  inapplicable  to  our  situation,  and 
by  way  of  exemplifying  the  absurdity  of  applying  it  as  the  rule 
of  construction  foj  our  statutes,  he  remarked  that,  ''by  that 
rule,  Albemarle  and  Pamlico  sounds,  which  are  inland  seas, 
would  not  be  deemed  navigable  waters,  and  would  be  the  sub- 
ject of  private  property."    He  certainly  could  not,  by  direct 
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affirmation  more  forcibly  have  stated  his  opinion,  that  thef  were 
to  be  deemed  in  our  law.  navigable  waters,  as  bounding  the 
grants  of  land  lying  on  them.    If  this  vast  body  of  water,  act- 
ually navigated  throughout  by  sea  vessels  of  a  large  class,  be 
not  a  navigable  water,  it  is  difficult  to  conceive  to  what  waters 
those  terms  were  intended  by  the  legislature  to  apply,  though 
used  twice  in  the  act  of  1765  and  in  that  of  1777;  for  there  are 
but  a  few  miles  near  the  mouths  of  some  few  of  our  rivers, 
among  the  whole  of  them,  in  which  there  is  a  regular  tide  from 
the  ocean.    The  legislature  must  be  supposed  to  have  used  them 
in  reference  to  the  nature  and  actual  state  of  our  own  streams, 
rivers,  and  sounds,  rather  than  in  the  sense  of  the  common  law, 
which  would  render  them  inapplicable  to  our  condition.    And 
it  would  seem,  therefore,  to  be  the  fair  construction  of  the  acts^ 
that  any  waters,  which  are  sufficient  in  fact  to  afford  a  common 
passage  for  all  people  in  sea  vessels,  are  to  be  taken  as  navi* 
gable,  and  in  that  sense  the  act  has  commonly  been  received. 
If  so,  the  statutes  direct  that  the  water  shall  form  one  side  of 
the  survey,  and  that  the  lines  shall  run  from  the  water  land- 
ward.    The  result  of  this  construction  is,  that  the  patent  could 
cover  only  the  land  to  the  water's  edge,  and  did  not  pass  the 
soil,  nor,  as  we  think,  any  sole  or  exclusive  right  of  fishing  in 
the  waters  of  the  sound.     It  was  laid  down  by  his  honor,  that 
neither  the  soil  nor  the  water  of  the  sound  was  included  in  the 
patent,  but  only  the  land  up  to  the  water.    Yet  he  held,  that  the 
right  of  a  several  fishery  was  acquired  as  incident  to  the  giant 
of  the  land  adjacent  to  the  sound;  and  it  is  in  that  part  of  his 
opinion  that  we  can  not  go  along  with  him.    The  grounds  of 
the  difference  we  will  now  proceed  to  state. 

We  think  a  several  fishery  can  only  be  acquired  by  a  grant  of 
the  soil  covered  by  the  water  in  which  the  fishing  is  done,  or  by 
a  grant,  from  the  owner  of  the  soil,  of  the  fishery  distinct  from 
the  soil.  Mr.  Blackstone,  indeed,  lays  it  down,  that  the  owner- 
ship of  the  soil  is  essential  to  a  several  fishery:  2  Bl.  Com.  39. 
In  that,  however,  he  differs  from  Lord  Coke,  who  says,  Co.  lit. 
4  b,  that  if  a  man  be  seised  of  a  river,  and  by  deed  do  giant 
separatum  piscarium  in  the  same,  and  maketh  delivery  of  seisin 
secundum  formam  chartce,  the  soil  doth  not  pass,  but  only  a  par- 
ticular right,  that  is,  of  fishing.  And  afterwards,  Co.  lit.  122  a,, 
he  says,  a  man  may  prescribe  to  have  a  several  fishery  in  such  a 
water,  and  the  owner  of  the  soil  shall  not  fish  there.  It  seems 
to  be  yet  an  unsettled  jxiint,  which  of  those  great  antiioritieB  ia 
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right — Seymour  t.  Gourtefiay,  6  Buir.  2814;  Sinnaraby  v.  Orpe, 
Doug.  66^ — ^though  the  learned  annotator,  Mr.  Haxgrave,  main* 
tains  Lord  Coke's  position  with  apparently  good  reason.  If  Mr. 
Blackstone  be  right,  then  the  plaintiff  here,  not  being  owner  of 
the  soil,  can  not  be  entitled  to  the  fishery.  Bat  if  Lord  Coke 
is  to  be  followed,  we  do  not  see  that  the  plaintiff  is  better  off. 
All  he  holds  is,  that  the  rights  of  fishery  and  soil  are  not  so  abso* 
lutely  united,  that  the  owner  of  both  can  not  grant  the  fishery 
without  the  land.  But  it  plainly  follows  from  what  he  does  say, 
that  the  fisheiy  can  be  acquired  only  by  a  grant  from  the  owner 
of  the  soil  or  from  the  sovereign;  for  a  prescription  supposes  a 
grant  originally,  though  it  can  not  now  be  shown.  But  here  ia 
no  such  grant  shown,  nor  prescription,  nor  use  on  which  a  jire- 
sumption  of  a  grant  may  rest.  On  the  contrazy,  there  can  be 
no  doubt,  that  no  right  of  soil  in  the  land  covered  by  the  sound 
ever  did  exist  in  any  private  person,  who  could  convey  the  right 
of  fisheiy;  for  it  has  at  all  times  been  unlawful  to  take  out  such 
a  grant.  We  do  not  doubt  that  the  right  of  fishing  in  navigable 
streams,  either  as  a  common  or  several  right,  is  a  proper  subject 
of  legislative  regulation,  and  may  be  granted  to  the  proprietors- 
of  adjoining  land,  or  to  others,  upon  such  terms  as  may  seem 
meet  to  the  general  assembly.  There  are  many  acts  of  the  kind, 
such  as  those  regulating  lay  days,  and  the  like.  But  there  has  been 
no  such  grant  of  a  several  fishery  in  the  Albemarle  sound  to  the 
plaintiff,  or  to  any  one  from  whom  he  could  have  derived  it.. 
Being  a  navigable  water,  a  several  fisheiy  in  it  does  not  arise  as 
an  incident  to  riparian  ownership,  for  in  such  waters  the  right 
of  fishery  is  "  prima  facie  in  the  king,  and  is  public."  It  is  only 
in  rivers  not  navigable,  or  little  streams,  that,  as  an  incident  to 
the  ownership  of  the  soil  adjacent,  the  right  of  soil  in  the  stream* 
and  of  the  several  fishery  therein,  is  acquired:  Seymour  v.  Courts 
enay,  5  Burr.  2814;  Carter  v.  Murcot,  4  Id.  2162;  Thomas'  Coke,. 
231,  note.  And  Lord  Hale  mentions,  De  Jure  Maris,  5,  '*  that 
fresh  rivers  do,  of  common  right,  belong  to  the  owners  of  the 
soil  adjacent,  so  that  the  owners  of  one  side  have,  of  common 
right,  the  propriety  of  the  soil,  and,  consequently,  the  right  ol 
fishing  usque  adJUum  aquas ^  and  the  owners  of  the  other  side  the 
right  of  soil  or  ownership,  and  fishing  unto  the  flum  aquas  on 
their  side;  and,  if  a  man  be  owner  of  the  land  on  both  sides,  in 
commou  presumption,  he  is  the  owner  of  the  whole  river,  and 
hath  the  right  of  fishing  according  to  the  extent  of  his  land  in 
length."    From  which,  it  appears  that  in  Lord  Hale's  opinion 

1.  JCimMnky  t.  Orp; 
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tihe  right  of  fishing  depends  upon  the  light  of  soil,  and,  conse- 
quently, a  grant  of  the  soil  must  be  shown,  or  a  grant  of  the 
fishery  from  the  owner  of  the  soil.  Neither  is  pretended  in  this 
case;  for  it  is  admitted,  that  the  law  has  at  all  times  forbidden  a 
grant  of  the  soil,  and  the  right  of  the  fishery  is  claimed,  not  by 
a  grant  of  it  as  an  independent  right,  but  as  an  incident  to  the 
propriety  of  the  soil  adjacent. 

It  is  said,  however,  that  one  of  the  defendants  made  the  grant 
to  the  plaintiff 's  assignor,  and  that  as  against  him,  it  is  to  be 
assumed  to  be  valid.  To  this  there  are  several  answers.  From 
the  terms  of  the  contract,  taken  in  the  whole,  it  is  rather  to  be 
inferred  that  the  subject  of  the  lease  was  the  land  adjacent  to 
the  sound,  the  beach,  fish-houses,  and  other  erections  on  '*  the 
premises,"  and  not  the  zight  of  fishing  as  such.  The  right  to 
land,  cure,  and  store  the  fish,  was  the  im})ortant  privilege  con- 
tracted for.  But,  however  that  may  be,  it  is  very  clear  that  a 
grant  of  a  several  fishery  in  the  ocean  or  other  navigable  water 
by  an  individual,  who  could  not  acquire  it  from  the  state,  must 
be  merely  void,  and  therefore  it  can  not  estop. 

Upon  the  whole,  then,  the  court  is  of  opinion,  that  the  action 
must  fail  for  the  want  of  title  in  the  plaintiff  to  the  several  fish- 
ery claimed  by  him;  which  is  not  merely  the  right  of  drawing 
his  seine  to  his  beach  in  exclusion  of  others,  but  is  the  sole 
right  of  fishing,  independently  of  all  others,  in  a  certain  })or- 
tion  of  the  waters  of  Albemarle  sound.  To  such  an  action  it  is 
a  good  plea,  that  being  a  navigable  water,  every  citizen  of  the 
state  of  right  has  the  liberty  and  privilege  of  fishing:  8  Ohit. 
PI.  1108. 

We  agree  with  the  plaintiff's  counsel,  that  the  industry  and 
enterprise  of  many  of  our  fellow-citizens  in  some  parts  of  the 
state  may  be  seriously  checked  by  thus  holding  fisheries  in  our 
large  waters  not  to  be  sole  proprietary  rights;  as,  to  some  extent 
at  least,  we  learn,  they  have  been  considered  and  treated  by 
those  engaged  in  fishing,  among  themselves.  We  doubt  not 
that  they  will  so  continue  to  deal  with  each  other,  as  not  unnec- 
essarily or  materially  to  interfere  with  their  operations.  Indeed, 
the  court  would  have  gone  far  to  sustain  any  long  and  estab* 
lished  usage  between  the  different  fisheries,  if  such  had  been 
shown.  And  if  experience  should  prove  the  necessity  or  utility 
of  further  regulations  upon  the  subject,  there  is  a  ready  aqcesa 
to  the  legislature;  by  whose  wisdom  every  mischief  can  be  rem- 
edied. But  as  a  question  depending  on  the  mere  right,  the 
court  can  do  no  less  than  decide  by  the  existing  law;  by  which 
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tibe  light  of  fiaheiy  in  Albemarle  sotmd  is,  we  think,  oonunon 
ftnd  not  Berezal. 
Judgment  reyersed,  and  venire  de  novo. 


FmHxvo  IBT  Navxoablb  Waters  is  ComcoN  to  tbi  Pubuox  Oarmm  r. 
SUmeTj  4  Am.  Deo.  403;  OomrnonweaUh  t.  Cfhapin,  16  Id.  386}  Lmuhg  r. 
SmUh,  21  Id.  89.  In  regard  to  an  individual's  right  to  acquire,  by  grant  or 
preecription,  an  ezdnaive  right  of  fishing  in  tnch  waters,  see  Bogen  r. 
Janes,  19  Id.  493;  and  JkL  A  Md.  By.  Co.  ▼.  Stump,  29  Id.  661. 

Natioablb  Waters,  What  are:  See  Oarmm  ▼.  Bkaer,  4  Am.  Dec  463;'(7a(to 
▼•  Wadlington^  10  Id.  699,  holding  a  doctrine  similar  to  that  annoonoed  in  the 
principal  case;  Ex  parte  Jennin{/9,  16  Id.  447;  OinmnonvfidUh  t.  Ohapki,  Id. 
386,  and  note;  Hooker  t.  Ownmnige,  11  Id.  249.  In  CoUhie  r.  Bettbury,  5 
Lred.  Law,  118;  Fagan  v.  Armisiead,  11  Id.  433;  Staie  t.  DibUe,  4  Jonea' 
Law,  107;  State  ▼.  Glenn,  7  Id.  321;  Skhmer  t.  Hetrkk  73  K.  Om.  68^  the 
principal  case  b  cited  with  approraL 
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Pebbin  v.  Fboteotion  Lsb.  Co. 

[11  Ohio,  147.] 

Kkwlt  DnooYXBED  EviDBtroB  IS  NOT  Qrouio)  vob  Nxw  Trial  whan  il  ii 

merely  enmnlative. 
Loss  VBOM  Explosion  of  Boilbb  is  ooyered  by  a  policy  of  insannoe. 
KxouoKNOB  IN  Emplotxxs  ot  AflsXTBXD,  by  which  the  loss  is  oaased.  Is  no 

defense  to  sn  action  on  the  policy. 

FsBBiNy  being  owner  of  a  share  in  the  steamboat  MoaeUe,  had 
the  same  insured  by  the  defendant.  The  policy  covered  all 
losses  arising  from  '*  the  seas,  rivers,  fires,  etc.,  and  all  other 
losses  and  misfortunes  which  shall  come  to  the  damage  of  the 
said  steamboat,  according  to  the  true  intent  and  meaning  of  the 
said  policy."  The  boiler  of  the  boat  exploded  shortly  after,  de- 
stroying it.  This  action  was  brought  to  recover  the  insurance. 
Defendant  set  up  the  negligence  of  the  master  and  crew  as  a 
bar.    Verdict  for  plaintiff.    Defendant  moved  for  a  new  trial: 

1.  For  the  refusal  of  the  court  to  allow  defendants  to  ask  ex- 
perts certain  questions  tending  to  show  plaintiff's  negligence; 

2.  On  accoimt  of  a  refusal  of  the  court  to  instruct  the  jury  that 
the  policy  did  not  cover  a  loss  by  the  explosion  of  the  boilers 
from  an  internal  cause;  3.  On  the  ground  of  newly  discovered 
evidence.    This  appears  sufficiently  from  the  opinion. 

Wright,  Coffin,  and  ARner,  and  H.  Starr,  in  support  of  the 

motion. 

Charles  Fox,  cwUra. 

Bj  Court,  Lasb,  0.  J.    The  newly  discovered  evidence  is  oomu* 
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latiye,  only.  At  the  trial,  it  was  shown  that  preparations  were 
made,  before  starting,  to  overtake  another  boat;  that  fires  were 
kept  burning,  with  great  fierceness;  and  that. the  boilers  had 
become  very  hot;  that  the  escape  of  steam  was  attended  with  a 
peculiar  shrill  noise,  denoting  great  pressure,  and  so  loud  as  to 
awaken  notice  and  alarm.  The  new  evidence  is,  the  testimony 
of  a  witness,  who,  going  on  board,  was  terrified  by  the  vio- 
lence of  the  fires,  the  intensity  of  the  heat,  and  the  glimmer 
from  the  ascent  of  heated  air,  "  which  seemed  to  make  the  boil* 
ers  creep  and  move  in  their  beds,"  and  goes  little  further  than 
to  furnish  additional  evidence  of  facts  already  before  the  jury. 

That  a  loss,  arising  from  an  explosion  of  the  boiler,  is  covered 
by  the  policy,  seems  plain  to  us,  when  we  consider  the  subject 
insured,  and  the  nature  of  the  risks  to  which  it  is,  of  necessity, 
exposed.  The  insurance  was  on  a  steamboat.  The  policy  is  in 
the  form  which  has  long  been  in  use  for  marine  risks,  and  the 
words  which  describe  the  perils,  are  large  enough  to  emlnaoe 
all  such  as  arise  in  the  ordinary  use  of  the  thing  insured.  A 
policy  on  ships,  covers  losses  arising  from  accidents  to  the  power 
which  moves  them,  and,  it  must  be  presumed,  that  the  parties 
contemplated  the  same  protection  to  a  steamboat,  when  the  loss 
occurs  to  her  motive  agencies.  The  other  causes  for  which  the 
new  trial  is  asked,  depend  upon  the  right  of  the  defendant  to 
use  the  negligence  of  those  managing  the  boat  as  a  defense  against 
this  liability. 

This  point  first  came  before  this  court  in  1832:  Lodwick  v. 
Kennedy y^  5  Ohio,  434.  The  business  of  insurance,  at  that  time^ 
was  new,  in  the  western  waters,  and  had  rarely  been  the  subject 
of  investigation  in  our  tribunals.  The  court,  of  which  I  was 
then  a  member,  f oimd  the  rule,  exonerating  insurers  from  losses 
arising  from  the  negligence  of  master  and  mariners,  established 
in  New  York:  Ooix  v.  Zot^,  1  Johns.  346;*  Vos  and  Graves  v. 
The  United  Ins.  Co.,  2  Id.  187;"  GHm  v.  Phoenix  Ins.  Co.,  13  Id. 
457;  and  countenanced  by  such  English  authorities  as  were 
within  our  reach,  and  in  entire  correspondence  with  that  general 
principle,  which  makes  the  act  of  the  servant  the  act  of  the 
master. 

In  these  earlier  cases  no  distinction  seems  to  have  been  taken, 
between  losses  which  arise  from  the  want  of  capacity  and  skill, 
and  those  which  are  the  results  of  mere  carelessness.  The 
former  class  are  never  covered  by  the  policy.    But  there  has 

1.  XMiwiefct  d  Xmmed^  t.  Ohio  Ifu.  Co.  2.  1  Johns.  Gas.  846. 

8.  3  Johns.  Ois.  187. 
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been,  through  the  recent  jurispradenoe,  eepedallj  through 
«  series  of  cases  decided  since  that  in  5  Ohio,  a  modification  of 
the  rule,  and  a  disposition  to  extend  the  responsibility  of  the 
insurer  to  the  latter  class  of  risks.  The  English  cases  may  be 
found  in  2  Bam.  &  Aid.  73;'  5  Id.  171;'  5  Bam.  &  Cress.  219.* 
The  same  change  has  prevailed  in  the  United  States.  It  is  reo- 
ognized  with  favor  in  PaUq>9co  Ins.  Co.  ▼.  John  CovUer,  3  Pet 
222;  Columbia  Ins.  Co.  t.  Lawrence^  10  Id.  517;  and  in  some 
oirouit  court  decisions;  and  is  finally  accepted  in  11  Pet.  205/ 
by  the  supreme  court,  as  a  well-^stabUshed  principle  of  the  law 
of  insurance. 

While  this  doctrine  was  assuming  this  form,  and  before  it 
became  an  admitted  principle  of  our  commercial  jurisprudence, 
it  was  again  before  this  court,  in  FuMon  and  Foster  t.  Lancaster 
Ins.  Co.^  I  entirely  concurred  with  my  brethren  in  the  opinion, 
that  no  propriety  was,  at  that  time,  shown,  for  changing  our 
.  position,  as  the  new  rule  had  not  been  then  sanctioned  by  the 
direct  authority  of  any  ultimate  American  court.  This  uncer- 
tainty is  distinctly  dwelt  upon  by  the  judge  who  reported  that 
case.  The  decision  since  made,  in  11  Pet.  205,  has  supplied  a 
precedent,  of  the  most  weighty  character,  settling  the  law,  in 
the  federal  courts,  in  a  manner  likely  to  be  followed  in  the 
^courts  of  these  states,  where  the  law  merchant  is  best  under- 
fltood. 

The  present  case  distinctly  lays  before  us  the  propriety  of 
now  adhering  to  our  former  decision.  This  is  not  a  question  of 
local  law,  springing  from  our  own  fountains  of  jurisprudence 
only,  but  a  general  commercial  principle,  resting  on  broader 
foundations,  which  ought  to  be  uniform  among  all  civilized 
nations.  When  the  law  of  insurance  has,  in  its  fuller  develop- 
ment, received  an  important  modification,  in  the  English  and 
federal  courts,  and  which  probably,  will  be  the  rule  of  the  state 
courts,  as  fast  as  they  act  upon  the  question,  it  may  be  emphati- 
cally asked,  whether  the  corurts  of  Ohio  should  not  conform  to  this 
change  ?  It  would  be  not  a  little  inconvenient,  as  well  as  odd, 
if  our  citizens  should  receive  one  interpretation  of  the  universal 
law  merchant  in  our  courts,  while  the  stranger  receives  one  dif- 
ferent, by  appealing  to  a  different  tribunal,  which  holds  its  seat 
by  our  side. 

If  the  proposed  change  were  wrong  in  itself,  it  ought  not  to 
be  adopted;  but  it  seems  to  commend  itself  to  our  acceptance, 
by  its  intrinsic  propriety.    The  assured  is  bound  to  provide 

1.  Bmk  T.  Royal  Each,  Au.  Co.        3.  WaXker  ▼.  JTatfland.       8.  BofUamleg  ▼.  BtmOL 
4.  iraterBT.irerdk4ii<t'£oM<i9<ll«/fW.Co..llP0t31S.  f.  TObKSUb 
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oompeient  capacity  and  skill;  it  is  a  part  of  his  implied  warranty, 
and  a  duly  which  caution  will  enable  him  to  perform;  but  the 
risks  which  arise  from  the  carelessness  of  his  servants,  which 
are  among  the  prominent  perils  he  encounters;  are  those  from 
which  no  prudence  will  defend  him,  and  from  which  he  may 
well  ask  protection  from  the  insurer.  If,  too,  the  inquiry  be 
extended  beyond  the  proximate  cause  of  loss,  it  will  assume  a 
latitude  inconsistent  with  the  distinct  and  intelligible  rule,  by 
which  the  rights  of  the  parties  should  be  defined.  Were  the 
point  now  first  offered  to  our  courts,  after  these  late  discussions, 
it  is  hardly  to  be  doubted  that  their  modification  would  be  re- 
oeiyed.  And,  since  it  has  been  accepted  in  this  form  in  these 
courts,  to  whose  decisions  we  look  for  eyidence  of  commercial 
law,  and  since  we  believe  it  has,  in  fact,  become  a  well-settled 
doctrine  of  the  law  merchant,  we  feel  it  a  duty  to  recede  from 
the  position  heretofore  taken  in  these  adjudged  cases.  The  adop- 
tion of  such  a  principle  renders  the  inquiry  sought  by  defendants 
irrelevant,  and  leads  us  to  overrule  the  motion. 
Motion  overruled.    Judgment  for  plaintiff  on  the  verdict. 


Deboovkbt  or  Cumulattvb  Bvidbmok  is  not  Oroukd  won  New  Tual. 
Myen  v.  Browneil,  16  Am.  Deo.  720;  Gardner  t.  MUehOl,  17  Id.  349;  WhU- 
beck  V.  WhUbeck,  18  Id.  603;  SnUth  v.  8huU%,  32  Id.  33.  Thoagh  if  the  evi- 
denoe  remoTes  all  doubt  npon  a  material  point,  whioh  was  before  doubtful, 
and  makes  it  apparent  that  injostioe  has  been  done,  its  diaoovery  will  wais 
rant  the  granting  of  a  new  trial:  Myers  y,  BroumeU,  16  Id.  729. 

iNBUBSft  IS  Liable  fob  Niouoxnob  and  CABXUumna  of  the  master 
and  orew:  Heieon  v.  Sf^olk  Itu.  Ch,,  8  Gush.  496;  Innarance  Oik  v.  Parieoi, 
35  Ohio  St.  44^  both  citing  the  principal  case. 


MoNaughten  v.  Pabtbidgk 

[11  Oaxo.338.] 

BONB  Taxxv  wor  Sncnus  Cont&aot  Dkbt  merges  and  disoharges  the  debib 

Bond  Oivin  mr  Onx  Member,  of  Firh  for  a  partnership  debt  is  binding 
only  on  the  party  executing  the  bond,  and  not  on  the  partnership. 

Bquitt  mat  Bxuxvb  against  Mistakes  or  Law  in  certain  cases. 

Bquirr  will  not  Bjeuxve  aqainst  Mistake  or  Law  where  after  discov- 
ering the  mistake  the  parties  persevered  and  tried  their  remedy  at  law. 

Bill  in  chancery  from  Stark  county,  alleging  that  complain- 
ants sold  merchandise  to  the  respondents,  a  firm  doing  business 
under  the  name  of  H.  &  B.  Partridge.  The  firms  had  a  settle- 
ment, and  a  bond  was  given  for  the  balance  due.  The  bond 
vras  signed,  "H.  &  B.  Partridge  by  William  W.  Hale."    Hak 
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was  anofliar  partner.  The  bill  alleges  that  it  was  not  the  inten- 
tion of  any  of  the  parties  to  release  H.  and  B.  Partridge,  and 
that  it  was  supposed  by  all  the  parties  that  one  partner  oonld 
bind  the  others  by  any  contract,  sealed  or  not.  That  when  they 
went  to  collect  the  bond,  their  attorney  informed  them  that  it 
was  binding  on  Hale  only.  Complainants  had  judgment  en- 
tered against  Hale,  and  execution  issued,  which  was  returned 
ntiUa  bona.  Hale  being  totally  insolrent  and  having  left  for 
regions  unknown.  Their  remedy  at  law  being  gone,  the  com- 
plainants prayed  for  relief  in  equity.  The  xespondenls  de- 
murred. 

Jlvah  Hand,  in  support  of  demurrer. 

8.  L.  Hand,  contra. 

By  Court,  Wood,  J.  The  rule,  in  simple  contracts,  appears 
to  be  settled,  that  to  give  a  note  or  other  security  for  a  prior 
engagement,  is  no  discharge  of  the  original  agreement,  imless 
the  latter  be  paid  or  performed,  or  unless  it  was  the  understand- 
ing of  the  paxties  that  the  latter  should  extinguish  the  former. 
It  has,  accordingly,  been  held,  that  the  merchant  who  disposes 
of  his  wares,  and  receives  a  bill  or  note,  at  any  number  of  days» 
if  the  note  or  bill  is  not  paid  at  maturity,  may  set  up  the  original 
consideration,  and  recover,  in  indebiiatus  assumpsit,  on  the  com- 
mon count  for  his  goods.  Numerous  are  the  decisions  in  New 
York  and  Pennsylvania  to  this  effect. 

But  when  a  bond,  or  sealed  instrument,  is  taken  for  a  simple 
contract  debt,  the  former  is  of  a  higher  nature  than  the  latter, 
and  the  simple  contract  is  merged,  lost,  and  discharged  by  the 
bond :  1  Bay  (S.  C. )  495  ;*  1  Hall  Sup.  Ct.  292."  The  presumption 
is,  that  such  was  intended  by  the  parties,  where  a  security  of  a 
higher  nature  is  received,  and  that,  too,  whether  it  be  the  bond 
of  the  debtor  or  a  third  person.  Such,  then,  being  the  situation 
of  these  parties,  the  complainants  having  the  bond  of  Hale,  one 
of  the  respondents,  for  the  debt  of  all,  it  is  clear  the  complain- 
ants have  no  remedy  at  law.  It  is  equally  clear,  they  are 
remediless  in  equity,  unless  upon  the  ground  averred  in  the  bill, 
and  admitted  by  the  demurrer,  that  both  the  parties  were  under 
a  mistake,  as  to  the  legal  effect  of  the  execution  of  the  bond,  and 
its  operation  to  discharge  all  but  the  individual  partner  who  sealed 
it.  Upon  this  last  ground,  if  there  was  no  other  point  to  be  con« 
sidered,  the  court  are  unanimous  in  their  opinion,  the  complain* 
ants  would  be  entitled  to  relief.     This  is  one  of  the  original 

grounds  of  equity  jurisdiction.    Though  it  is  beyond  the  reach 

■       —  ■    ^— .^.^^^^.^ 

1.  StaU  ▼.  Gordon,  1  Bay,  491.  9.  Oram  t.  Sdmu 
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of  a  court  of  law,  in  ordinary  cases  in  equify,  mistake  may  be 
moulded  into  any  shape  to  meet  the  intentions  of  the  parties  when 
it  occurred.  The  counsel  for  respondents  claim,  however,  that 
upon  this  ground  the  complainants'  bill  can  not  be  sustained, 
because,  if  a  mistake  has  occurred,  it  is  a  mistake  of  law,  and  a 
court  of  equity  will  not  attempt  to  correct  mistakes  in  that  which 
every  man  is  presumed  to  know.  Rules  of  policy  are,  some- 
times, it  is  true,  adhered  to  with  great  tenacity,  and  the  common 
good  of  a  whole  community  requires,  oftentimes,  that  they  shoidd 
not  be  relaxed.  There  ^  are,  however,  other  cases,  where  the 
proof  has  been  so  clear,  to  overthrow  this  presumption,  and 
where  individual  hardship  was  so  great,  that  they  have,  occasion- 
ally, at  least,  been  permitted  to  stand,  as  exceptions  to,  if  not 
to  form,  general  rules,  under  which  to  grant  relief,  I  do  not 
know  that  I  am  authorized,  by  a  majoriiy  of  my  brethren,  to  say , 
a  mere  mistake  of  law  may  be  corrected;  but  I  am  authorized 
to  say  that  relief  might  be  granted  in  the  case  at  bar,  if  it  de- 
pended on  the  case  of  mistake  made  in  the  bill.  The  inquiry 
then  is,  what  is  the  mistake  as  averred  in  the  bill  and  admitted 
by  the  demurrer?  Is  it  of  law  or  fact?  The  bond  given  by 
Hale  was  precisely  such  as  was  agreed  to  be  given.  It  was  ex- 
ecuted in  the  manner  it  was  agreed  to  be  executed.  It  contained 
every  stipulation  the  parties  supposed  it  contained,  but  they 
were  mistaken  in  its  legal  effect.  Its  operation  was  to  discharge 
H.  &  B.  Partridge,  and  charge  only  Hale,  who  was  insolvent, 
with  the  debt.  This,  neither  the  complainants  nor  the  respond- 
ents designed.  Is  it  not,  then,  manifest,  that  it  was  a  sheer 
mistake  of  law;  and  may  not  such,  in  certain  cases,  afford  ground 
for  relief  in  equity  ? 

By  two  of  tiie  judges  of  this  court,  relief  was  granted  in  a 
case  by  no  means  dissimilar,  on  the  circuit  in  Cuyahoga  county, 
at  the  last  term.  I  cite  from  memory  only,  as  I  have  with  me 
no  note  of  that  case.  Cushing  had  been  negotiating  with  Clark, 
Billiard,  and  Clark,  for  the  purchase  of  two  lots  of  ground.  He 
concluded  not  to  complete  the  contract.  The  parties  had  pro- 
ceeded so  far,  that  two  blank  contracts  had  been  filled  up,  but 
not  signed  by  Cushing.  In  this  situation.  Hall  applied  to  pur- 
chase the  two  lots;  and,  to  avoid  trouble  and  expense,  it  was 
agreed  Cushing  should  sign  the  contracts,  and  assign  them  over 
to  Hall,  one  of  the  vendors,  saying  that  Cushing  would  not  be 
liable  upon  it,  for  the  purchase  money,  and  Cushing  l^ing  ad- 
vised to  the  same  import  by  others. 

Hall  failed  to  make  payment,  and  the  vendors  threatening 
te  enforce  the  collection  of  Cushing,  the  contracts  were  decreed 
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to  be  canceled  as  against  him.  In  Moskingam  coontj,  at  the 
last  term,  a  bill  was  pending  to  enforce  the  collection  of  inter- 
est upon  a  mortgage,  and  a  mistake  of  law  was  set  up  by  way  of 
defense;  that  it  was  understood  between  the  parties,  by  the 
terms  employed,  that  if  the  mortgagor  paid  the  principal  punct- 
ually, the  interest  was  not,  in  law,  demandable,  and  the  court 
refused  a  decree  to  the  complainant,  the  principal  having  been 
punctually  paid.  The  case  of  ffunfa  Adm'r  y  Bousmanier,  8 
Wheat.  212,  has  been  the  subject  of  much  comment.  It  is 
cited  by  both  the  parties  in  this  case,  to  show  that  equity  will, 
and  will  not  relieye  against  a  mistake  of  law,  merely.  I  have 
not  had  time  to  apply  to  the  inyestigation  of  it  anew;  but  it  is 
certain  that  the  bill  was  brought  to  correct  the  instrument  exe- 
cuted between  the  parties,  because  the  legal  effect  was  not  such 
as  the  parties  supposed  it  to  be,  from  the  terms  employed  by 
the  draughtsman;  though,  as  to  the  actual  language  used,  there 
was  no  mistake.  In  this  case.  Chief  Justice  Marshall  delivered 
the  opinion  of  the  court.  He  observed,  we  are  called  upon 
to  say,  whether  a  mistake  may  be  corrected,  and  that  mistake  is 
clearly  at  law.  For  the  instrument  is  such  as  the  parties  sup- 
posed it  was;  the  terms  used  are  such,  and  there  is  no  mistake 
of  fact.  He  then  reviews  all  the  authorities,  and  comes  to  the 
conclusion  that  there  is  no  one  of  them  where  the  point  was 
necessary  to  be  decided,  and  where  it  had  been  expressly  held 
that  such  mistake  could  not  be  corrected;  and  lays  it  down  as  a 
general  rule,  that  when,  from  the  terms  used  in  an  instrument, 
it  fails  to  carry  out  the  clear  and  manifest  intention  of  the  par- 
ties, it  will  be  reformed  in  equity  to  meet  that  intention,  and 
decreed  accordingly.  And  yet,  this  very  case  is  cited  by  Judge 
Story,  in  his  treatise  upon  equity,  to  show  that  a  court  of  equity 
will  not  relieve  for  a  breach  or  omission  of  duty,  arising  from  a 
mistake  of  law:  1  Story's  Com.  on  Eq.  121. 

But,  unfortunately  for  the  complainants,  there  is  another 
point  in  this  case,  which  destroys  all  right  to  the  relief  prayed, 
on  the  principle  of  mistake,  whether  such  mistake  be  of  fact  or 
of  law.  It  is  averred  by  the  complainants,  that  when  they  ap- 
plied to  their  attorney  to  collect  the  bond,  they  were  surprised 
to  learn  that  Hale,  only,  who  sealed  it,  was  bound  by  it;  that 
afterwards  they  caused  a  judgment  to  be  entered,  and  execution 
to  be  issued  against  Hale.  These  proceedings  were  after  the 
mistake  had  come  to  their  knowledge.  The  complainants,  not- 
withstanding, persevered,  and  tried  their  remedy  at  law,  against 
Hale,  without  effect.  By  thus  proceeding,  after  the  mistake 
was  known,  they  ratified  and  confirmed  the  arrangement,  as  it 
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then  stood;  and  it  is,  after  this,  too  late  for  them  to  reform  iL 
As  well  might  the  defendants  have  claimed  not  to  be  bound, 
bad  they  confirmed  the  act  of  Hale,  in  the  execution  of  the 
bond,  in  which  case,  it  is  well  settled,  the  complainants  would 
have  had  a  remedy  at  law  against  all  the  partners. 
Bill  dismissed  with  costs. 


Rbukf  Gbantkd  AQAisvr  MisTAKX  OF  Law,  Whenx  See  Lawrence  ▼.. 
Beaubiett,  23  Am.  Deo.  155,  and  note;  see  aLso  Drew  y.  Cflarhe,  5  Id.  69S. 
Loumdee  v.  C^solm^  16  Id.  667;  ChampUn  ▼.  LayHn,  31  Id.  382;  Norton  ▼. 
Harden,  32  Id.  132.  The  principal  case  was  cited  to  the  point,  that  equity 
will  relieve  against  a  mistake  in  law,  in  consequence  of  which  a  written  in- 
ttrnment  does  not  express  the  intention  of  the  parties,  in  Clayton  ▼.  Freet,  10 
Ohio  St  545,  and  Evanta  v.  Strode,  11  Ohio,  487;  S.  C,  post,  744. 

BoxD  GiYKN  BY  Ons  Pabtner  FOB  SiMFLB  CONTRACT  Dbbt  dae  to  a 
creditor  of  the  firm,  and  accepted  by  him,  is  in  law  a  release  of  the  other 
partner  and  an  extinction  of  the  simple  contract  debt  at  law  and  in  eqmtjt 
WUUama  y.  Hodgeon,  3  Am.  Dec.  563.  As  to  the  anthority  of  a  partner  ta 
make  a  specialty,  see  Fkihithom  y.  Boyer,  30  Id.  300,  and  note,  refemng  ta 
other  cases  in  this  series;  and  TvrheoiUe  y.  Ryan,  34  Id.  622. 


Case  v.  Habt. 

[U  Ohio.  364.] 

Landlobd  Lbasino  Land  on  Shares  has  a  Lien  npon,  or  a  property  in,  the 

growing  crop  until  the  rent  resenred  is  satisfied. 
Sale  of  Whole  Crop  under  an  Exboution  issued  on  a  judgment  against 

the  tenant  where  the  land  is  leased  on  shares,  is  a  conyersion  for  which 

the  constable  selling  and  the  purchaser  are  liable. 

Tboteb.  Case,  being  owner  of  a  tract  of  land,  leased  it  to  ona 
Petty  on  an  agreement  by  the  terms  of  which  Petty  was  to  cul- 
tivate  the  land  and  give  Case  a  third  of  the  product  for  his 
rent.  Judgments  were  afterwards  obtained  against  Petty,  exe- 
cution issued  thereon,  and  the  crop  levied  on  and  sold  by  the 
constable  of  the  county  to  Hart.  Petty  went  on  and  harvested 
the  crop  as  agent  for  Hart,  and  hauled  away  the  whole  crop  for 
him.  Case  then  brought  this  action  against  Hart  and  the  con- 
stable. The  defendants'  counsel  requested  the  court  to  instruct 
the  jury,  that  though  the  levy  was  of  the  whole  crop,  still,  if 
they  believed  that  the  constable,  at  the  sale,  and  Hart  after- 
wards, intended  to  claim  but  two  thirds  of  the  crop,  and  thai 
Petty  was  not  authorized  to  cultivate  or  haul  away  more  for 
Case,  the  plaintiff  ought  not  to  recover.  The  court  refused  to 
give  this  instruction,  but  charged  that  the  constable,  Hart,  or 
the  tenant,  did  not  have  any  right  to  take  away  any  portion  of 
the  crop  until  the  plaintiff's  part  had  first  been  set  out  to  hJm. 
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Defendants  objected  to  thifl  instmotion.    Verdict  for  the  plaint- 
iff.   Defendants  moved  for  a  new  trial. 

BoaU  and  Worcesier,  for  the  defendants. 

By  Court,  Bibohabd,  J.  By  the  terms  of  the  agreement, 
which  is  a  lease  to  a  cropper  for  a  year,  the  landlord  was  to 
receive  one  third  of  the  com  and  oats  raised,  to  be  delivered  in 
the  half  bushel.  The  i)osition  taken  by  the  defendants'  coun- 
sel, upon  which  turns  the  whole  merits  of  this  motion,  is,  that 
until  the  delivery  of  the  third  part  of  the  crops  reserved  as 
rent,  the  landlord  had  no  property  in  them,  and  that  conse- 
quently trover  does  not  lie.  By  the  usage  of  the  country,  so 
long  continued,  as  to  have  become  the  law  of  the  land,  a  land- 
lord thus  leasing,  has  a  lien  upon,  or  property  in,  the  growing 
crop,  until  the  rent  reserved  is  satisfied.  The  rent  is  the  joint 
production  of  the  lessor's  land  and  the  labor  of  the  lessee.  By 
section  84  of  Swan's  statute.  620,  this  lien  or  species  of  property 
in  the  landlord,  is  recognized,  and  provision  is  made  by  which 
the  interest  of  landlords,  or  tenants,  respectively,  in  the  grow- 
ing crop,  may  be  sold,  on  execution,  subject  to  the  interest,  or 
claim  of  the  party,  whether  landlord,  or  tenant,  against  whom 
the  process  may  not  issue.  To  preserve  this  lien,  therefore,  it 
is  necessazy  to  hold  that  the  entire  crop  should  not  be 
removed  by  the  tenant,  or  those  acting  in  his  behalf,  or  as  suc- 
cessors to  his  rights,  without  first  satisfying  the  landlord's  reni 
But  the  constable,  occupying  the  pla<»  of  the  tenant  in  this 
matter,  seized,  and  sold,  and  the  ptirchaser  carried  away  the 
whole  crop,  by  which  the  landlord's  interest  in  it  was  lost.  The 
sale  wrought,  as  to  him,  a  conversion  and  destruction  of  the 
whole  property.  The  instruction  to  the  jury,  that  the  plaintiff 
could  not  recover,  if  neither  of  the  defendants  intended  to  take 
more  than  two  thirds  of  the  crop,  was  properly  refused.  The  inten- 
tion, with  which  the  act  was  done,  could  not  excuse  them  from 
responsibility.  Their  acts  were  an  illegal  violation  of  the 
plaintiff's  rights,  and,  if  arising  in  innocent  mistake,  they  are 
responsible  for  the  actual  injury  committed  l^  them,  or  their 
agent. 

We  think  the  action  of  trover  will  lie,  and  that  the  value  of 
the  landlord's  share,  of  what  was  taken,  is  the  rule  of  damages. 

Motion  overruled. 


LsTTiyo  OF  Land  ok  awARits. — ^For  a  disonBsloii  of  the  rights  of  the  par- 
ties under  such  an  agreement,  see  Putnam  v.  Wise,  37  Am.  Deo.  300,  and 

note. 
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FOOTB  V.  CmOINNATL 

[11  Ohio,  406.] 
Whoui  an  Amknbato&t  Act  Rbquirbs  Adoption  by  the  yoten  of  a  oi^* 

a  vote  at  the  township  polls  in  ratification  of  snch  act  is  void. 
Wbxrb  Act  Apfeofbiatino  Pkivatb  Pbopebtt  Pboyidxs  no  Gomfsnha- 

TIOK,  the  owner  in  seekiDg  damages  is  not  bound  to  conform  to  provi- 

sions  of  the  act. 

IiIABILITT  V0&   RXNT  GONHNUXS,  THOUGH  PbOPBRTT  IS  APPBOPBIATBD  NT 

CiTT  for  a  street,  and  the  lessee  has  a  right  to  damages  for  this  liability* 

MoTioK  for  judgment  on  a  yerdiot.    The  opinion  states  the 


Charles  Fox,  for  the  plaintiff. 
Edward  Woodruff',  for  the  defendant. 

By  OoTirt,  Lane,  0.  J.  This  case  presents  a  motion,  1>7  the 
plaintiff,  for  judgment  on  a  verdict,  and  a  motion,  from  the  de- 
fendant, for  a  new  trial. 

In  1837,  Foote  leased  certain  tenements  from  Longworth,  for 
Ave  years,  at  the  annual  ground  rent  of  three  hundred  dollars. 
In  1838,  the  city  extended  Pearl  street,  and  occupied  the  whole 
land  leased.  This  suit  is  brought  by  Foote,  to  recover  dam- 
ages for  this  appropriation  of  his  property.  The  juiy,  under 
the  direction  of  the  court,  have  assessed  his  damages  at  three 
thousand  eight  hundred  and  sixty  dollars  and  ten  cents,  if  by 
law  he  is  released  from  the  payment  of  his  rent;  but  if  his  lia- 
bility subsists,  to  pay  rent  for  the  residue  of  his  term,  they  esti- 
mate his  damages  at  five  thousand  two  hundred  and  one  dollars 
and  seventy-six  cents. 

The  questions  arising  are,  whether  the  plaintiff  shows  a  right 
to  recover,  in  a  suit  at  law,  without  averring,  by  his  declaration, 
that  he  has  attempted  to  get  his  compensation,  in  the  form  pre- 
scribed by  the  charter,  and  city  ordinances;  and  if  such  recovery 
may  be  had,  for  what  sum  he  is  permitted  to  take  judgment. 

In  March,  1838,  an  act  was  x>assed  amending  the  city  charter, 
and  authorizing  the  council  to  open  streets,  ascertain  damages, 
and  provide  for  their  adjustment.  In  May,  1838,  an  ordinance 
was  made,  to  carry  this  act  into  effect.  The  defendants  insist, 
that  the  plaintiff  must  show,  by  pleading,  an  attempt  to  obtain 
his  compensation  by  the  provisions  of  this  ordinance,  before  re- 
covery. 

But  the  amendatory  act  was  to  be  of  no  force,  imtil  adopted 
"  by  a  majority  of  the  voters  of  the  city.''  The  eighth  section 
of  the  act  provides  "  that  the  qualified  voters  of  said  diy  are 
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hereby  authorized,  at  the  time  and  place  of  holding  their  annual 
election  in  April  next,  to  vote,  by  ballot,  for,  or  against,  this  act 
becoming  a  part  of  the  charter  of  said  city;  and,  at  such  elec- 
tion, it  shall  be  lawful  for  said  qualified  voters  to  indorse  on 
their  tickets,  *  yea,'  or  *  nay,'  which  tickets  shall  be  received  by 
the  trustees  of  said  city,  who  shall  act  as  judges  of  said  elec- 
tion, and  make  retigms  thereof  to  the  mayor  of  ^said  city,  at  his 
office,  in  the  same  manner  that  returns  of  the  election  of  ciiy 
officers  are  required  to  be  made,  by  the  act  to  which  this  is  an 
amendment:"  86  Ohio  Laws,  242.  To  obtain  this  acceptance, 
the  council  requested  the  qualified  voters  of  the  city  to  vote  on 
this  question,  at  the  township  polls.  Now  this  vote  may  justly 
be  held  void;  for,  although  the  territorial  limits  of  the  city  and 
the  township  are  the  same,  they  constitute  different  political  or- 
ganizations, the  elections  are  holden  before  different  officers,  and 
the  voters  composing  the  two  corporations  possess  different  qual- 
ifications. The  plain  intention  of  the  legislature  was,  to  pre- 
sent the  question  of  acceptance  to  the  voters  of  the  city,  at  some 
regular  city  election;  and  a  request  to  vote,  at  an  election  held 
for  a  different  purpose,  and  in  a  different  municipal  organiza- 
tion, is  no  fair  compliance  with  the  law. 

But  the  objection  is  capable  of  a  different,  and  conclusive 
answer.  Unless  the  law,  by  which  the  defendant's  property  is 
taken  for  a  public  use,  provides  him  a  compensation,  it  is  void: 
Mc Arthur  v.  Kelly  etal.,6  Ohio,  143;  2  Kent's  Com.  339. 

This  charter  does  not  attempt  to  afford  compensation  to  any, 
except  to  the  owners,  who  hold  freeholds,  or  renewable  lease- 
holds of  ninety-nine  years,  leaving  shorter  interests,  like  the 
plaintiff's,  entirely  without  protection.  There  can,  therefore, 
be  no  obligation  on  him  to  appeal  to  a  law  which  affords  him  no 
remedy;  and  the  case  of  Eickox  v.  The  City  of  Cleveland,  8  Ohio, 
643  [32  Am.  Dec.  730],  renders  no  such  recurrence  necessaiy. 
His  right,  then,  to  the  common  forms  of  justice,  is  unimpaired, 
and  he  may  well  sustain  the  present  suit. 

The  jury  having  found  the  alternative  damages,  it  only  remains 
for  us  to  determine  for  which  sum  he  may  take  judgment.  If 
his  liability  to  pay  rent  to  his  landlord  sul^ts,  after  this  appro- 
priation of  his  property  to  a  pubHo  use,  his  compensation  should 
cover  such  rent;  but  if  his  rent  is  extinguished  by  such  occupa- 
tion, he  is  entitied  to  no  indemnity.  We  are  referred  to  OiUeB^ 
pie  V.  Thomas,  15  Wend.  464,  as  an  authority  to  show  that  the  rent 
is  discharged.  We  find  the  court  adjudicating  upon  the  pro- 
ceedings of    street  commissioners,  in  New  York,  exercising 
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special  statutory  xK)wers,  who  have  all  parties,  both  landlords 
and  tenants,  before  them,  and  who  adjust  all  interests,  and  sat- 
isfy all  damages.  The  proceedings  of  such  a  tribunal,  by  whom 
the  landlord  obtains  a  compensation  for  his  rent,  involves  a  dis- 
charge of  the  lessee.  But  this  case  does  not  touch  the  general 
principle,  that  the  right  of  eminent  domain,  or  the  right  of  ap- 
propriating land  to  public  uses,  is  no  proper  technical  incum- 
brance on  the  land,  and  that  such  appropriation  is  no  eviction: 
IbU8  V.  EunUey,  7  Wend.  211;  Parks  v.  The  GUy  of  Boston,  15 
Pick.  198.  The  rights  of  the  parties,  therefore,  are  unaffected 
by  those  acts.  The  tenant's  liability  to  pay  rent  to  his  landlord 
continues  unimpaired,  and  he  is  entitled  to  a  compensation  to 
include  the  largest  sum. 
Judgment  for  plaintiff. 

Act  Apfbopbiatiko  Private  Pbofsbtt  wtst  Pbovxds  Cohfinbatioii: 
Bloodgood  v.  Mohawk  and  Hudson  B.  B,  Co,t  31  Am.  Dec  313,  and  note  dis- 
OQfising  this  subject.  In  support  of  this  position,  the  principal  case  was  cited 
in  Lamb  v.  Lane,  4  Ohio  St.  175;  Kramer  v.  Cleveland  A  PiUtburgh  B,  B.  Co,, 
5  Id.  147;  and  in  the  dissenting  opinion  of  Sntliff,  J.,  in  SmUh  v.  McGregor, 
10  Id.  477. 


GoMMEBdAL  Bank  of  Lake  Ebib  v.  Westebn 

Resebve  Bane. 

[11  Ohio,  4M.] 

Bight  or  Sorbtt  Continxxes  ajteb  a  Judomxnt,  and  he  can  require  the 
creditor  to  make  an  effort  to  obtain  satisfaction  from  the  principal 
debtor. 

Writ  or  Erbob  Suspends  Lien,  but  does  not  destroy  it. 

Cbkditob  mat  Discharge  Levy  and  Extend  New  Execution  upon  other 
property  covered  by  the  judgment  lien,  though  it  has  in  the  mean  while 
been  sold,  when  a  satisfaction  .of  the  judgment  from  the  first  levy  would 
involve  great  disadvantages  and  risks. 

Where  Lands  Subject  to  Judgment  Liens  are  Sold,  they  are  liable  in  the 
inverse  order  of  their  alienation. 

Bill  and  cross-bill  in  chanceiy  from  Cnjahoga  county,  to  selr 
tie  Uens  and  priorities  between  creditors  of  Clarke  and  WUlej. 
The  material  facts  of  the  case  are  as  follows:  The  Western  Re- 
serve Bank  recovered  a  judgment,  by  cognovU,  gainst  Jamea 
Clarke,  Willey,  and  E.  Clarke,  in  May,  1837.  The  judgment 
was  entered  against  all  generally,  though  E.  Clarke  was  but  a 
surety.  A  writ  of  error  was  prosecuted,  and  proceedings  stayed 
till  August,  1838.  In  November  of  that  year,  execution  was 
issued  on  the  judgment  and  levied  on  certain  lots  in  Ohio  City 
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and  Clerelaiid.  Subseqnentlj  tiuB  le^y  was  discharged  and  an* 
other  execution  levied  on  certain  other  lots.  Some  of  these 
lots  belonged  to  E.  Clarke,  and  others  of  them  were  owned» 
some  hj  J.  Clarke  and  Willey  jointly,  and  some  by  them  sepa* 
lately,  bat  those  owned  by  J.  Clarke  and  Willey  had  been  sold 
or  mortgaged  to  other  defendants.  The  Western  Beserve  Bank 
insists  upon  its  right  to  satisfaction  from  these  lots.  Clarke, 
the  surety,  insists  that  the  lands  in  the  hands  of  the  purchasers 
from  J.  Clarke  and  Willey,  are  first  subject  to  the  judgment; 
while  the  purchasers  hold  that  the  bank  has  lost  its  lien,  as  it  dis- 
charged its  levy,  and  at  any  rate  deny  E.  Clarke  the  priyileges 
of  a  surety  and  require  satisfaction  to  be  first  sought  from  his 
land.  The  farther  question  arose  as  to  the  rights  of  the  purchasers 
in  case  the  bank  did  not  lose  its  lien  and  E.  Clarke  did  hare 
the  privileges  of  a  surety. 

S.  Fbate,  for  the  Commercial  Bank  of  Lake  Erie. 

Biehop  and  Backus,  and  Wade  and  Hurlburt,  for  the  Western 
Beserve  Bank. 

Peter  HUchcock,  and  Bolton  and  Kelly,  for  the  purchasers. 

Payne  and  WiUson,  for  E.  Clarke. 

By  Court,  Lake,  C.  J.  It  is  first  necessary  to  determine  the 
character  of  Edmund  Clarke.  He  came  into  the  debt  as  sureiy» 
has  signed  the  cognovit  without  designating  his  position,  and 
suffered  judgment  to  be  taken,  without  any  certificate  of  the 
fact.  Whether  a  surety  can  claim  his  privileges  after  judgment, 
is  a  point  which  has  given  rise  to  conflicting  opinions,  and  in 
Tecent  cases,  the  doctrine  is  doubted  or  denied:  16  Eng.  Com. 
Law,  273;*  Bay's  Administraior  v.  Tallmadge,  6  Johns.  Ch.  305; 
Lennox  v.  Proud,  3  Wheat.  520.  But  I  am  instructed  by  my 
brethren  to  announce  it  as  the  opinion  of  a  majority  of  the 
court,  that  they  entertain  no  doubt  of  Clarke's  right  to  assert 
this  privilege  in  this  case.  They  direct  me  to  place  this  opin- 
ion, not  only  on  the  basis  that  judgment  was  taken  on  process 
which  did  not  necessarily  afford  an  opportunity  of  obtaining 
the  statute  certificate,  from  the  uncertainty  of  the  time  and 
place  where  it  was  to  be  entered;  or,  on  the  higher  foundation, 
that  a  former  decision  of  this  court,  Dixon  and  Hawk  v.  Emn^% 
Adminigtratars,  3  Ohio,  280  [17  Am.  Dec.  590],  has  furnished  a 
rule,  ever  since  acted  upon,  and  too  late  to  change.    Assuming. 

then,  the  continuing  existence  of  E.  Clarke's  suretyship,  it  gives 

■   ■  ■  -  ■  III   ^— i^^»  ■     » 

1.  PoU  V.  Ford,  18  Bng.  Com.  Imw,  64ft, 
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bim  the  privilege  of  reqnizing  from  the  creditor  a  faithful  effort 
to  obtain  Batisfaction  from  the  principal  debtor. 

The  relations  between  the  surety,  and  the  purchasers  from 
the  principal  debtor,  depend  on  other  considerations.  The 
surety's  privilege  is  an  equity,  attaching  to,  and  following  the 
debt,  and,  under  certain  forms  and  conditions,  1  Story's  Eq. 
477,  he  may  claim  in  chancery  the  benefit  of  every  security,  or 
aid,  or  means  of  'p&jment,  which  the  law,  or  the  providence  of 
the  debtor,  or  the  vigilance  of  the  creditor,  has  provided  for  its 
payment:  4  Johns.  Ch.  130.^ 

Among  these,  the  most  obvious  is,  to  drive  the  creditor  to 
exhaust  the  judgment  Hen.  His  equity  attaches  to  this,  and  he 
may  thus  appropriate  aU  its  advantages  to  his  protection.  The 
lien,  in  this  case,  upon  all  the  lands  which  the  debtors  jointly 
or  separately  then  held,  commenced  in  April,  1837.  It  was 
suspended,  but  not  destroyed,  by  the  writ  of  error.  .  It  might 
have  been  defeated  by  a  junior  judgment,  or  a  subsequent  levy, 
but  it  remains  paramount  to  the  title  of  a  purchaser,  while  the 
judgment  continues  in  force:  Norton  v.  Beaver,  5  Ohio,  178;  10 
Id.  75.'  The  application  of  these  principles  enables  Edmund 
Clarke  to  screen  his  own  property  from  the  judgment  by  throw- 
ing its  burden  on  the  purchasers. 

But  both  surety  and  purchaser  may  justly  demand  from  the 
judgment  creditor,  the  pursuit  of  the  debtor's  unincumbered 
property.  If  the  creditor  unnecessarily,  and  vrithout  cause, 
forego  the  means  of  satisfaction  from  him,  he  will  not  be  per- 
mitted to  claim  it  afterwards  from  them:  8  Ohio,  148,  2d  pt.;" 
10  Id.  76.'  This  leads  us  to  inquire,  if  the  Western  Beserve 
Bank  has  lost  its  right  to  recur  to  the  property  of  the  surety, 
or  to  the  lands  sold  by  the  debtors,  after  the  discharge  of  the 
first  levy. 

In  November,  1838,  the  execution  of  this  creditor  was  levied 
upon  two  lots.  No.  61,  in  Ohio  City,  and  No.  95,  in  Cleveland. 
The  Ohio  City  lot  is  described  in  the  levy  as  lot  No.  51,  two 
hundred  and  fifty  feet  front  on  the  river,  and  two  hundred  feet 
deep.  It  lies  on  the  west  side  of  the  river,  but  its  beginning 
comer  is  to  be  found  by  the  establishment  of  a  very  doubtful 
and  unsettled  line  on  the  east  side  of  the  river.  From  this  im- 
certainty,  and  from  the  peculiar  bends  of  the*  river,  the  lot  ad- 
mits being  surveyed,  with  about  the  same  apparent  justice,  in 

1.  Haget  r.  Ward;  S.  C,  8  Am.  Deo.  664. 

3.  Farmeri'  Bank  of  Canton  v.  Commercial  Bemk. 
8.  Ford  T.  Cemmitttoner$,  7  Ohio,  148,  2d  pt. 

4.  Farmert*  Bank  qf.  Canton  v.  Commereial  Bank,  note. 
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five  or  8ix  different  forms;  but  in  any  of  these  forms,  a  part  of 
a  lot,  having  the  described  front,  never  belonged  to  the  judg- 
ment debtors;  and  water  ten  or  twelve  feet  deep  covers  a  con- 
siderable portion  of  the  remainder.  There  is  a  slender  chance 
that  property  so  situated  can  be  properly  appraised,  or  brought 
to  a  fair  or  speedy  sale,  unless  the  boundaries  and  title  are  first 
established,  by  the  chancellor. 

Lot  No.  95  consists  of  a  lot  and  block  of  buildings  in  Cleve- 
land, and  was  appraised  at  tweniy-two  thousand  dollars.  It 
was  incumbered  by  a  previous  mortgage  for  four  thousand  dol- 
lars. An  execution  may  lawfully  be  levied  on  mortgaged  lands, 
but  the  sale  is  attended  with  great  disadvantages  and  risks. 
There  being  no  authority,  at  law,  to  take  an  account  of  the  sum 
due,  the  land  must  be  appraised,  without  regard  to  the  mort- 
gage, and  the  whole  avails  of  the  sale  applied  on  the  execution, 
leaving  the  whole  bturden  of  the  mortgage  to  be  borne  by  the 
purchaser,  in  addition  to  the  price,  unless  he  can  obtain  satis- 
faction for  the  mortgage  from  other  sources:  Baird  v.  KtrQaikd 
€tal,,8  Ohio,  22;  Bank  of  Canton  v.  Commercial  Bank,  10  Id. 
71. 

The  law  imposes  no  duty  on  the  judgment  creditor,  to  en- 
counter the  expense  or  delay  of  a  suit  in  chancery,  to  ascertain 
incumbrances,  or  define  boundaries,  of  his  debtor's  lands.  His 
rights  are  plain,  at  law,  to  have  satisfaction  of  his  judgment, 
from  anything  bound  by  its  lien.  They  whose  interests  are 
subordinate  to  his  by  paying  the  debt,  may  substitute  them- 
selves for  him,  and  take  upon  themselves  the  administration  of 
his  remedies:  1  Johns.  Ch.  409,*  430;'  4  Id.  130,-'  but  they  are 
not  permitted  to  interfere  with  his  pursuit,  unless  they  can 
point  out  property  of  the  debtor,  upon  which  the  burden  wUl 
fall  more  equitably,  and  which  will  yield  the  means  of  adequate 
satisfaction,  without  embarrassment,  expense,  or  delay.  ''La 
caution  qui  requiert  la  discution  (du  debiteur  principal)  doit  in- 
diquer  au  creancier,  les  biens  du  debitetu:  principal,  et  avancer 
les  deniers  suffisans  pour  faire  la  discution." 

''Elle  ne  doit  indiquer  ni  les  biens  du  debiteur  principal 
situes  hors  de  I'arondisement  de  la  Cour  Boyale,  du  lieu,  ou 
le  payment  doit  etre  fait,  ni  des  biens  litigieux,  ni  ceux  hypo- 
theques  a  la  dette  qui  ne  sont  plus  en  la  possession  du  debiteur:" 
Code  Civ.  Nap.  2023. 

The  circumstances  of  this  case,  therefore,  afford  the  creditor 

1.  Cheetebraugh  v.  MiUard;  S.  C,  7  Am.  Deo.  494. 
3.  Stwetu  V.  Cooper;  S.  0.,  7  Am.  Deo.  499. 
8.  Hayei  r.  Ward:  S.  0.,  8  Am.  Deo.  654. 
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Bufficient  ground  for  abandoning  the  levy  upon  the  two  lots  first 
seized,  and  for  extending  their  new  execution  upon  any  property 
liable  to  the  judgment  lien;  and  the  seventeen  lots,  notwith- 
standing the  sales  of  a  part,  are  fairly  within  his  reach.  The 
relations  among  all  the  defendants  seem  to  us  to  create  no  ex- 
ception to  the  general  rule,  that  the  property  of  the  debtor  shall 
be  sold  before  that  of  the  surety,  and  that,  among  the  pur- 
chasers, the  lots  must  be  exposed  for  sale,  in  the  inverse  order 
of  the  dates  of  the  purchases. 

The  exception  attempted  to  be  set  up  under  the  law  of 
partnership,  does  not  extend  to  this  case.  That  arises  where  a 
fund  is  to  be  distributed,  or  a  burden  to  be  shared,  among  those 
whose  equities  are  entirely  equal;  and  the  partnership  obliga- 
tions, in  such  case,  fall  upon  partnership  property;  and  sepa- 
rate obligations  upon  separate  property,  not  only  because  the 
presumption  arises,  that  partnership  obligations  were  incurred 
to  increase  partnership  property,  while  the  separate  liabilities 
enhanced  the  property  of  the  individual,  but  chiefly  from  the 
peculiar  relations  between  the  partners  themselves:  Orosvenor  v. 
Austin,  6  Ohio,  113  [25  Am.  Dec.  743]. 

Where  joint  debtors  sell  lands,  subject  to  the  judgment  lien, 
they  confer  an  equity  upon  the  purchaser  to  exempt  what  he 
purchases  from  the  burden,  until  all  the  other  lands,  subject 
to  the  lien,  whether  held  jointly  or  severally,  shall  be  exhausted. 
Subsequent  purchasers  acquire  the  same  equity,  but  subordinate 
to  that  of  elder  purchasers,  because  posterior  in  time.  The 
distinction,  therefore,  between  joint  and  separate  property,  is  of 
no  moment  in  the  present  case,  since  the  same  lien  and  the  same 
equities,  extend  to  both,  and  leave,  unimpaired,  the  right  of  the 
earlier  purchaser,  to  impose  the  burden  upon  h\m  whose  inter- 
ests are  acquired  later  than  his. 

The  decree  may  be  taken,  declaring  the  rights  of  the  parties, 
and  providing  for  a  sale,  in  the  first  place,  of  the  lands  belong- 
ing to  the  principal  debtors,  in  the  inverse  order  of  the  dates  of 
the  purchases  from  them. 

Decree  accordingly. 
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EvANTB  V.  Strobe's  Adk'b. 

[11  Ohio»490.] 

BQunr  wiUi  Rblixvb  against  Mistake  of  Law  in  drawing  an  imtnr 
ment,  so  as  to  make  it  conform  to  the  plain  intention  of  the  paHaes. 

Bill  of  reyiew  to  rererse  a  decree  of  the  supTeme  court  of 
Fairfield  cotmiy.  Complainant  was  evicted  from  a  tract  of  land 
be  had  purchased  from  defendant's  testator,  and  brought  suit 
against  the  administrator  to  recover  damages.  The  defendant 
demurred,  and  the  demurrer  was  sustained;  and  this  is  the  de- 
cree sought  to  be  reversed.  The  material  facts  appear  from  the 
opinions 

Robert  H.  Oaffee,  Oeorge  B.  Smythe,  and  H,  SUmberry^  for  the 
complainant. 

H.  H,  Hunter  and  John  Oarraghty,  contra. 

By  Court,  Wood,  J.  This  case  is,  by  no  means,  new  to  one 
member  of  this  court,  who  was  present,  and  pronounced  the  de- 
cree now  sought  to  be  reversed. 

I  supposed  at  that  time,  it  was  consistent  with  the  weight  of 
authority,  although  its  result  was  the  most  palpable  individual 
injustice.  It  remains  to  be  seen  whether  the  opinion,  then 
entertained,  is  the  law  of  the  case. 

The  allegations  of  the  bill  were,  that  by  the  contract  the  com- 
plainant made  with  the  intestate,  he  was  entitled  to  a  deed,  with 
covenants  of  warranty  for  the  land;  that  the  administrator  of  the 
intestate,  by  virtue  of  the  power  conferred  uxK)n  him  by  the 
court  of  common  pleas,  undertook  to  make  such  a  conveyance; 
but  by  mistake,  omitted  to  insert  a  clause  of  warranty,  and  rep- 
resented to  the  complainant,  that  the  deed  was  in  pursuance  of 
the  order  of  the  court  of  common  pleas,  and  the  complainant, 
being  ignorant  of  the  e£fect  of  the  words  used,  accepted  the 
deed,  supposing,  if  evicted,  he  had  a  complete  remedy  upon  it, 
over  against  the  heirs.  These  averments,  in  the  bill,  are  ad- 
mitted by  the  demurrer;  and  does  the  case  present  grounds  for 
relief  in  equity  ?  If  there  was  a  palpable  mistake  of  fact  in  the 
omission  of  a  clause  of  warranty,  which  both  the  complainant 
and  administrator  designed  to  insert,  and  supposed  was  inserted, 
the  case  would  be  within  one  of  the  most  familiar  heads  of  equity 
jurisdiction.  But  it  is  not  so.  The  parties  both  knew  the  terms, 
and  all  the  terms,  used  in  the  conveyance;  both  supposed  it  was 
in  conformity  with  the  authority  conferred  upon  the  administra- 
tor, in  pursuance  of  the  agreement,  and,  in  case  of  an  eviction^ 


* 
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gave  the  complainant  a  right  of  action  upon  it,  against  the  heirs 
at  law,  to  the  extent  of  the  injury,  so  far  as  they  came  into  the 
possession  of  the  assets  of  the  estate.  There  was,  then,  a  clear 
mistake — an  error  of  opinion — as  to  the  legal  operation  and 
effect  of  the  words  used;  and  this  mistake,  it  must  be  admitted, 
is  as  fatal  to  the  complainant,  and  inflicts  upon  him  as  essential 
and  unjust  an  injury  as  though  the  parties  had  believed  an  act- 
ual clause  of  warranty,  in  proper  form,  was  inserted  in  the  deed. 
He  has  paid  his  money  for  his  land;  he  has  been  evicted  by  title 
paramount;  and  ordinary  justice  requires  he  should  be  remu- 
nerated from  the  property  of  the  intestate.  It  can  not  be  denied, 
however,  that  the  mistake,  in  this  case,  is  a  mistake  of  law;  and 
if  the  complainant  has  a  remedy  in  equity,  it  must  be  on  the 
broad  principle,  that,  in  this  peculiar  class  of  cases,  such  mis- 
takes are  relievable.  The  analogy  is  strong  between  the  cir- 
cumstances of  this  case,  and  that  of  HurU  v.  Bou^manier^s  Ad- 
ministralor^  in  8  Wheat.  174,  to  which  we  had  occasion  to 
refer,  in  the  case  of  McNaughten  et  cU,  v.  Partridge  et  al,,  at 
the  present  term,  11  Ohio,  223  [ante,  731].  The  rule  is,  in 
that  case,  distinctiy  and  unequivocally  asserted,  that  where  an 
instrument  fails  to  carry  out  the  intention  of  the  parties,  by 
reason  of  a  mistake  in  the  effect  of  the  terms  employed  by  the 
draughtsman,  there  equity  will  relieve;  and  the  chief  justice,  in 
giving  the  opinion  of  the  supreme  court  of  the  United  States, 
reviews  all  the  authorities,  and  lays  down  the  rule  that,  under 
such  circumstances,  a  sheer  mistake  of  law  is  relievable.  The 
same  case  was  again  before  the  same  court,  and  is  reported  in  1 
Pet.  14;  and  the  same  doctrine,  in  this  class  of  cases,  is  again 
maintained.  In  the  case  of  Champlin  v.  Laytin,  1  Edw.  467, 
cited  in  Hilliard's  Abridg.  146,  the  superior  court  of  the  city  of 
New  York  use  this  language:  "A  contract  entered  into,  under  a 
mutual  misconception  of  legal  rights,  amounting  to  a  mistake  of 
law  in  the  contracting  parties,  by  which  the  object  of  it  can  not 
be  accomplished,  is  as  liable  to  be  set  aside  or  rescinded,  as  a 
contract  founded  in  mistake  of  matters  of  fact."  In  the  case  of 
Drew  V.  Clarke,  Co.  374,  380  [5  Am.  Dec.  698],  it  is  said:  "  Where 
a  contract  is  executed  under  a  mistake,  in  point  of  law,  which 
mistake- is  produced  by  the  representations  of  one  of  the  parties, 
the  other  may  be  relieved,  as  well  as  if  the  mistake  was  as  to 
matter  of  fact:''  1  HiU.  Abr.  146.  In  2  Bibb.  449,>  it  is  said, 
however,  that  ''the  facts  being  understood,  erroneous  deduc- 
tions of  law  afford  no  ground  for  relief:"  Id.  168.     The  same 

1.  FiMher  ▼.  May:  S.  C,  5  Am.  Deo.  896. 
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doctrine  is  maintained  in  1  Johns.  Ch.  516;'  2  Id.  61;*  and  6 
Band.  594.'  But  where  different  roles  of  action  are  laid  down, 
by  different  respectable  tribunals,  we  ought  to  adhere  to  those 
which  are  in  our  view  most  consonant  to  the  general  analogies 
of  the  law,  most  conformable  to  reason,  and  agreeable  to  the 
«nds  of  justice.  In  our  view,  these  require,  in  the  class  of  cases 
now  before  us,  that  the  presumption,  that  every  man  knows  the 
law — the  principle  on  which  some  of  the  cases  are  founded — 
should  be  permitted  to  be  rebutted  by  proof,  and  relief  granted 
against  a  mistake  of  law. 

But  it  is  said,  in  this  case,  the  only  relief  which  can  be  afforded, 
would  be  the  correction  of  the  instrument,  to  conform  to  the 
intention  of  the  parties;  in  other  words,  the  correction  of  the 
deed,  by  the  insertion  of  a  clause  of  warranty.  This,  if  it  might 
be  effected,  would  produce  more  extended  and  expensive  litiga- 
tion, and  the  remedy  would  not,  therefore,  be  as  complete  and 
adequate.  We  have  now  aU  the  parties  before  us;  can  settle  all 
their  rights;  prevent  further  litigation,  and  do  complete  justice. 

It  is  urged,  also,  that  if  the  deed  was  not  executed  and  deliv- 
ered in  pursuance  of  the  contract,  the  contract  is  not  merged  by 
the  delivery  of  the  deed,  and  the  remedy  is  upon  it,  against  the 
administrator,  to  recover  back  the  consideration  for  the  land.  It 
may,  however,  be  answered  that,  in  such  an  action,  if  the  admin- 
istrator, as  such,  be  in  esse,  the  complainant  could  not  recover 
the  expenses  of  the  ejectment,  and  the  remedy  would  be  incom- 
plete; and  that,  at  law,  the  deed  being  delivered,  although  not 
-executed  according  to  the  agreement,  the  defendant  would  show 
its  acceptance,  and  bar  a  recovery;  for,  at  law,  the  deed  being 
accepted,  the  complainant  could  not  avail  himself  of  any  correc- 
tion of  the  mistake,  and,  at  law,  the  delivery  and  acceptance  of 
the  deed  would,  ipso  facto,  be  a  merger  of  the  agreement. 

On  the  whole,  a  majority  of  the  court  have  come  to  the  con- 
dusion,  that  the  supreme  court  did  err  in  sustaining  the  demur- 
rer and  in  dismissing  the  complainant's  bill;  and  that  the  decree 
of  the  supreme  court  should  be  reversed. 

Judgment  reversed. 

Beuxt  Granted  against  Mistake  or  Law,  When:  .See  nqte  to  ifc- 
Ncaighten  v.  Partridge,  ante,  731,  referring  to  other  oases  in  this  series.  The 
principal  case  was  cited  in  support  of  the  position  that  equity  can  relieve 
Against  mistakes  of  law,  in  Ilorgt  v.  Dagne,  34  Ohio  St.  376;  Ol<^  Ins,  Co.  v. 
Boyle,  21  Id.  127;  Thompson  v.  Thompaony  18  Id.  83;  and  was  approved  ia 
Hindskop/v.  Domait,  28  Id.  520,  but  distinguished,  as  that  was  a  case  of  vol* 

tintary  ignorance. 

■.^i^— ^—.»  ' '  .1111  II. 

1.  Skotwell  T.  Murray.  2.  Ljfon  v.  J2ie\mofui.  8.  Br9¥m  v.  ArwuUttmd, 
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[8  WATVg  AMD  SxaoxAin,  144.] 
ADMHTUXQ   MaBINS    1:^0TEST    as   EVIDENOB   IK  InSUBAKOX  OaUSIB,  18  AM 

Anomaly  pecaliar  to  FennBylvania,  and  is  restricted  to  protests  rega* 

larly  made. 
Mabine  Protest  must  be  Completed  within  Twenty-toub  Houbs,  or  at 

least  before  the  goods  are  landed  or  their  condition  ascertained,  in  order 

to  be  competent  eyidence  in  an  insurance  caase.    Therefore,  a  protest 

noted  within  twenty-four  hoars,  but  not  extended  until  the  seventeenth 

day,  is  not  competent. 
Damage  to  Insubed  Goods  bt  Sea- water  is  not  ooTcred  by  the  policy  as 

arising  from  a  **  peril  of  the  sea,"  if  occasioned  by  bad  stowage,  want  of 

pumping,  or  defectiveness  of  the  vessel. 
PBOor  THAT  Insured  Goods  were  Damaged  bt  Sba-wateb  when  Deliy- 

SRBD  is  noty  of  itself,  evidence  of  loss  by  a  peril  of  the  sea. 

Covenant  on  a  valued  policy  of  insuiance  of  certain  goods 
shipped  by  the  brig  Seneca  from  New  York  to  Havana.  The 
plaintiff  introduced  evidence  showing  or  tending  to  show  that 
the  goods  were  in  good  order  when  shipped,  and  then  proved 
that  after  they  were  landed  at  Havana  and  placed  in  the  custom- 
houee  stores  they  were  examined,  at  the  instance  of  the  con- 
signee, and  the  packages,  containing  ribbons,  velvets,  etc.,  were 
found  to  be  wet  inside  and  outside,  and  had  the  appearance  of 
having  been  damaged  by  sea-water.  The  plainti£f  also  offered 
in  evidence  a  protest  of  the  master,  mate,  and  some  of  the 
seamen  of  the  brig,  to  show  that  the  brig  was  stanch  and 
strong  when  she  sailed;  that  she  encountered  heavy  gales  on 
her  voyage,  and  that  the  damage,  if  any,  to  the  cargo  was 
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caused  by  perils  of  the  sea,  and  not  by  any  defect  in  the 
vessel,  or  any  neglect  of  the  master  or  crew.  The  protest  was 
noted  on  Februaiy  20,  1827,  the  day  after  the  vessel  arrived^ 
]>nt  was  not  extended  until  March  9th,  after  the  goods  had  been 
landed.  The  protest  was  rejected,  on  objection  by  the  defend- 
ants. The  plaintiff  then,  with  a  view  to  offering  the  protest 
again,  offered  evidence  to  show  the  practice  of  the  commercial 
world  as  to  noting  and  extending  protests,  which  evidence  was 
rejected.  The  defendants  introduced  the  deposition  .of  the 
master,  who  testified,  among  other  things,  that  the  vessel  en-, 
countered  no  veiy  heavy  weather  on  the  voyage,  although  she 
had  to  contend  with  head-winds  for  part  of  the  trip;  that  on 
arriving  at  Havana,  before  the  goods  were  unladen,  the  hold  of 
the  brig  was  surveyed,  at  his  solicitation,  by  the  masters  of  two 
other  vessels,  who  found  the  caigo  properly  stowed  and  dun* 
naged;  that  no  damage  was  discovered  in  any  part  of  the  cargo, 
except  certain  goods  not  included  in  the  policy  now  in  suit, 
which  were  not  in  good  order  when  shipped,  and  that  it  was 
evident  that  no  damage  had  happened  to  them  on  board;  that 
the  deponent  saw  the  plaintiff's  goods  after  they  were  landed  on 
the  wharf,  and  they  were  apparently  in  perfect  order.  He  fur- 
ther testified,  that  he  noted  his  protest  when  the  brig  arrived, 
but  saw  no  occasion  to  extend  it,  as  he  did  not  consider  that  the 
caigo  had  been  damaged,  but  that,  at  the  subsequent  solicitation 
of  the  consignee  of  plaintiff's  goods,  who  stated  that  the  goods 
were  damaged,  he  had  the  protest  written  out  from  the  log-book, 
being  himself  ill  at  the  time,  and  it  was  brought  to  him,  and  he 
signed  it.  The  protest  was  then  again  offered,  and  admitted  aa 
rebutting  evidence.  Verdict  for  the  plaintiff,  and  the  defend- 
ants  moved  for  a  new  trial.  The  points  relied  on,  so  far  as 
material,  appear  from  the  opinion. 

J.  Sergeant,  for  the  defendants. 
J.  BandaU  and  J.  M,  Scott,  contra. 

Bj  Court,  Gibson,  C.  J.  The  only  material  questions  raised 
by  tiiese  reasons  for  a  new  trial,  are:  Was  the  master^s  protest 
properly  rejected  in  the  first  instance;  and  was  there,  without  it, 
any  evidence  at  aU  to  support  the  allegation  of  loss  from  a  peril 
of  the  sea?  In  all  beside,  the  reasons  are  either  immaterial  or 
unfounded. 

That  a  mariner^s  protest  is  competent  evidence  of  the  &ct8  set 
forth  in  it  on  the  trial  of  an  insurance  cause,  is  an  anomafy 
pecidiar  to  the  law  of  our  own  state;  for  it  is  elsewhere  on|y 
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one  of  the  pieUminary  proofs  of  loss  which  the  assured  is  boimdy 
by  custom  or  the  terms  of  the  contract,  to  furnish  the  insurer 
l)ef  ore  compensation  can  be  demanded.  And  it  is  one  which  haa 
its  root  in  an  imperfect  note  of  an  erroneous  decision  of  this 
<M>urt  at  a  time  when  its  bench  was  not  occupied  by  judges  bred 
to  the  law.  I  believe  that  neither  of  the  judges  who  ruled  the 
point  in  Nixon  t.  Long,  1  Dall.  6,  had  been  admitted  to  the  bar; 
yet  their  decision,  wrong  as  it  palpably  is,  has  been  followed 
till  it  has  become  too  deeply  seated  in  precedent  to  be  abruptly 
eradicated.  This  is  remarkable;  because  the  error  was  not 
merely  speculative,  but  mischievous  in  practice.  A  protest  is 
an  act  of  the  master  and  some  of  his  people,  all  of  whom  are 
answerable  to  the  owners  for  negligence,  where  it  has  existed; 
and  it  is  consequently  their  interest  to  saddle  the  insurers  with 
the  consequences  of  it.  In  any  circumstances,  therefore,  it  is 
a  dangerous  sort  of  evidence;  and  the  principle  of  Nixon  v.  Long, 
if  not  overruled,  must  be  restrained  to  protests  regularly  made. 
But  the  course  to  be  pursued  on  the  vessel's  arrival  at  her  port 
of  destination,  has  not  been  particularly  defined.  It  has  been 
said  by  Mr.  Weskett,  under  the  head  of  protest  in  his  digest  of 
the  law  of  insurance,  that  this  document  had  become,  in  his 
day,  a  matter  of  form  in  which  it  was  the  practice  to  recite  any 
foul  weather  that  had  been  experienced,  and  any  trifling  sea 
that  had  been  shipped,  on  a  supposition  that  it  was  necessary  to 
do  so  in  order  to  free  the  master  from  liability  for  contingent 
damage  to  the  cargo — certainly  no  very  great  recommendation 
of  a  protest  as  an  instrument  of  legal  proof.  Originally  the 
practice  was  to  protest  in  twenty-four  hours  after  the  vessel  was 
moored;  and  in  this  instance  the  protest  was  noted  within  that 
time,  but  it  was  not  extended  till  the  seventeenth  day,  when  it 
was  decisively  too  late.  The  act  bears  date  on  that  day,  and  as 
a  whole  it  is  referable  to  no  other;  for  it  is  a  mistake  to  suppose 
that  a  protest  noted  in  time  may  be  extended  at  any  time  after- 
wards The  better  opinion  seems  to  be,  that  it  must  be  made, 
and  consequently  completed,  if  not  within  twenty-four  hours» 
yet  certainly  before  the  goods  have  been  landed,  or  the  condi- 
tion of  the  cargo  has  been  ascertained.  Such,  at  least,  was  the 
ordinance  of  France,  which  precluded  the  master  from  alleging, 
after  delivery  of  the  goods,  any  other  accidents  than  those  men- 
tioned in  his  protest;  and  which,  as  it  tended  to  lessen  the  mas- 
ter's temptation  to  collude  with  the  consignee,  seems  to  have  been 
founded  in  principles  of  general  jurisprudence.  The  noting  of 
a  protest,  therefore,  must  not  be  taken  for  the  material  part  of 


750  Fleming  v.  Marine  Ins.  Ck>.  [Penn. 

it,  because  it  would  still  leaTe  the  framing  of  it  open  to  be  in- 
fluenced by  the  condition  of  the  goods  when  sent  on  shore.  The 
practice  seems  to  have  originated  in  the  port  of  London,  where 
shipmasters  seldom  did  more  in  the  first  instance  than  haTe  their 
intention  to  protest  noted,  or  entered  as  they  at  first  called  it,  be- 
fore a  notary  public,  instead  of  giTing  notice,  according  to  the 
practice  of  Hamburg,  to  the  consignees,  importing  a  fear  that  the 
cargo  was  injured,  and  inviting  them  to  inspect  the  stowage  of 
it,  before  it  should  be  discharged.  Such  is  the  origin  ascribed  to 
the  practice  of  noting  by  the  writer  already  quoted;  and  it  is  ob- 
vious that  it  is  open  to  be  abused.  In  the  instance  under  con- 
sideration, the  master  swears  that  the  extension  was  procured 
from  him,  against  the  dictates  of  his  judgment,  by  the  impor- 
tuniiy  of  the  consignee.  As,  then,  the  act  of  protest  was  not 
concluded  till  the  goods  were  landed,  it  was  properly  rejected  as 
a  document  to  show  the  cause  of  the  loss;  and  was  there  any 
other  proof  to  supply  its  place? 

The  siun  of  the  evidence  is,  that  the  packages  were  found  to 
be  wet  in  the  cijstom-house  store;  and  the  legal  presumption  of 
innocence  negatives  the  gratuitous  imputation  of  foul  play  by 
the  consignee  and  custom-house  officers.  The  bill  of  lading, 
tQO,  is  prima  facie  evidence  that  the  goods  were  taken  on  board 
in  good  condition:  so  that  the  question  is,  whether  the  naked 
fact  that  they  were  damaged  by  the  contact  of  sea-water,  is  evi- 
dence of  a  loss  from  a  peril  of  the  sea  within  the  meaning  of 
the  contract. 

From  the  language  of  the  books,  it  would  seem  that  an  opin- 
ion has  sometimes  been  entertained  that  there  is  a  distinction 
between  those  perils  which  are  extraordinary,  and  those  which 
are  only  ordinary.  A  loss  by  an  immediate  act  of  God,  such  as 
a  tempestuous  state  of  the  weather,  or  by  unforeseen  causes,  such 
as  shoals  or  collision,  which  human  sagaciiy  or  force  could  not 
prevent,  certainly  belong  to  the  former;  but  such  as  happen 
when  the  elements  are  propitious  and  in  a  clear  sea,  have  been 
thought  to  be  excluded  from  the  range  of  the  policy.  But  this 
distinction,  if  it  ever  existed,  has  been  nearly,  if  not  altogisther, 
obliterated  by  the  later  cases,  in  which  it  has  been  held  that 
any  damage  from  the  immediate  impulse  of  the  vrinds  or  the 
waves,  in  whatever  degree  of  excitement,  is  a  proper  subject  of 
indemniiy;  for  instance,  damage  from  collision  even  by  the  neg- 
ligence of  those  who  had  the  injured  vessel  in  charge.  Still,  may 
not  a  cargo  become  wet  with  sea-water  by  the  agency  of  causes 
with  whidi  the  winds  and  waves  have  no  connection  ?    The  con- 
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tact  may  be  produced  by  bad  stowage,  defectiye  calking,  imper- 
fect closing  of  the  hatches,  or  want  of  pumping,  to  say  nothing 
of  rat-holes,  which  in  Oarrigues  y.  Coxe,  1  Binn.  592  [2  Am. 
Dec.  493],  and  in  no  other  case,  have  been  classed  with  perils  of 
the  sea;  and  damage  from  any  of  these  but  the  last,  must,  by 
our  law,  be  compensated  by  i3xe  master  or  the  owners.  It  is 
expressly  said  by  Mr.  Marshall,  in  his  treatise  on  insurance,  b. 
1,  c.  6,  sec.  4,  that  the  master  and  owners  are  liable  for  dam- 
age from  exposure  of  the  goods  to  wet:  that  is,  as  I  understand 
it,  exposure  by  negligence,  but  not  by  an  opening  of  the  ship's 
seams  from  straining  in  a  storm  or  on  a  shoal.  But  it  certainly 
assumes  that  damage  may  be  done  by  sea-water  without  consti- 
tuting a  loss  by  a  peril  of  the  sea  within  the  meaning  of  the 
policy.  Now  it  was  not  sufficient  for  the  plaintiff  to  establish  a 
loss  which  might,  or  might  not,  have  proceeded  from  such  w 
peril.  It  was  necessary  distinctly  to  set  forth,  in  his  declaration, 
the  accident  which  was  the  cause  of  the  loss,  and  it  was  conse- 
quently necessary  to  trace  it,  by  proof,  distinctly  to  the  peril 
alleged.  So  far  is  this  carried,  that  a  ship  is  always  presumed 
to  have  been  defective  when  she  sailed,  unless  her  disability  be 
proved  to  have  been  occasioned  by  the  perils  of  the  voyage: 
Marsh.,  b.  1,  c.  11,  sec.  1.     A  doubt  seems  to  have  been  enter-^ 

• 

tained  as  to  the  fitness  of  the  principle  in  its  application  to  the 
circumstances  of  the  case  which  gave  rise  to  it;  but  it  seems  not 
to  have  been  doubted,  that  when  a  ship,  which  has  not  been  dis- 
abled in  her  voyage  by  an  accident  or  stress  of  weather,  is  found 
unable  to  reach  her  place  of  destination,  there  is  a  presimiption 
that  she  was  unseaworthy  when  she  sailed,  which  it  is  incumbent 
on  the  assured  to  disprove;  and  the  presumption  ought  equally 
to  hold  in  a  case  of  damage  from  a  leak  not  shown  to  have  been 
caused  by  any  accident  or  force  insured  against.  What  proof, 
then,  have  we  that  these  goods  were  not  damaged  by  the  contact 
of  sea-water  occasioned  by  bad  stowage,  want  of  pumping,  or 
defectiveness  of  the  vessel  ?  We  have  not  a  particle  of  evidence 
that  violence  was  done  to  the  hull,  or  that  the  brig  had  lost  a 
tack  or  a  spar;  and  without  it,  the  presumption  is  that  the  loss 
is  referable  to  some  one  of  the  causes  just  mentioned.  In  that 
state  of  the  case,  there  was  nothing  for  the  jury  to  do  but  find 
a  verdict  for  the  defendant.  ^ 

New  trial  awarded. 


Hasinb  Pbotsst  as  Evidbngb:  See  Boyce  v.  Moort,  1  Am.  Deo.  277;  Crou- 
Mai  ▼.  BaU^  2  Id.  375;  Brwm  v.  Oirard,  Id.  400;  PaUenon  v.  Maryland 
Ins,  Co.,  6  Id.  419;  0<yrdon  y.  LUtU,  11  Id.  632;  MiUer  v.  SwUh  Carolina^ 
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ln»,  Co,,  13  Id.  734,  and  note.  In  American  Im.  Co,  v.  IhxncSa,  9  P&.  St 
890,  it  wsB  held  that  the  rigid  doctrine  of  the  principal  case  was  not  intended 
to  apply  to  marine  protests  as  a  part  of  the  preliminary  proofs  of  loss,  sad 
that  for  that  parpose  such  a  protest  was  admissible,  though  not  extended 
within  twenty-four  hours.  In  the  opinion  in  that  case.  Chief  Jostioe  Gibson 
said:  "In  Fleming  v.  Marine  Ine.  Co.,  we  certainly  laid  a  strong  hand  on 
protests,  as  proofs,  under  the  idiosyncrasy  of  our  system  of  facts  before  a 
Jury;  not,  however,  to  affect  them  as  preliminary  proofs.  The  rule  for  the 
latter  is  so  liberally  expounded  as  to  require  only  the  best  evidence  in  the 
possession  of  the  assured  as  seasonable  information  to  enable  tlia  under- 
writers  to  form  an  estimate  of  their  liability  for  the  loss." 


FOSTENS  V.  PoSTENS. 

(3  Watts  ahd  Sbboxahx,  182.] 

FLaihtiit^  Rboovkby  IK  Ejectment  is  Conclusive  as  to  his  Bigbt  9o 
Mesne  Profits  during  the  period  covered  by  the  demise,  in  Pennsyl* 
vania,  and  he  may  maintain  trespass  therefor  notwithstanding  the  pend- 
ency of  a  subsequent  action  of  ejectment  bro^ht  by  the  defendant, 
and  the  latter  can  not  have  the  trial  of  the  plaintifiTs  action  postponed 
until  his  own  is  determined. 

Trespass  for  mesne  profits  after  a  recovery  in  ejectment.  The 
plaintiff  brought  his  action  in  July,  1839,  and  the  defendant 
brought  an  action  of  ejectment  for  the  same  premises  against 
the  plaintiff  and  his  tenant  in  August,  1839,  both  causes  being 
on  the  trial  list  for  September  term.  The  plaintiff's  action  being 
first  on  the  list,  the  defendant  moved  that  the  trial  be  post- 
poned until  his  action  was  determined,  but  the  motion  was  over- 
ruled. On  the  trial  of  the  plaintiff's  action  he  had  verdict  and 
judgment.  The  defendant,  having  subsequently  recovered  judg- 
ment in  his  action,  brought  error  to  reverse  the  plaintiff's  judg- 
ment for  mesne  profits,  alleging  as  error  the  ruling  above 
referred  to. 

Maxwell  and  Porter  ^  for  the  plaintiff  in  eixor. 
Hepburn  and  Ihrie,  contra.  . 

By  Court,  Gibson,  C.  J.  A  recovery  in  ejectment  while  the 
action  was  founded  on  a  fiction,  did  not  at  first  estop  the  defend- 
ant in  trespass  for  the  mesne  profits  brought  in  the  name  of  the 
plaintiff's  lessor,  from  contesting  his  title  to  the  possession  dur- 
ing the  time  in  which  the  profits  had  accrued,  because  the  lessor 
was  not  a  party  on  the  record,  and  therefore  could  not  have  the 
benefit  of  an  estoppel  from  it.  Neither  was  he  concluded  bj  a 
judgment  against  his  lessee,  who  was  the  legal  plaintiff;  and 
therefore  it  was,  and  not  for  anything  peculiar  to  the  nature  of 
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«n  action  for  land  in  the  abstract,  that  the  loser  might  reskew 
the  contest  loHea  quoHes.  Bat  as  regards  the  action  for  mesne 
profits,  it  afterwards  came  to  be  settled  by  Lord  Mansfield  in 
Adin  ▼.  Parkin,  2  Burr.  667,  that  the  technical  effect  of  the 
fiction  is  to  be  disregarded,  and  the  lessor  of  the  plaintiff  treated 
as  the  legal  pariy.  The  consequence  was,  that  though  a  dis- 
comfited defendant  might  resort  to  another  ejectment  for  the 
determination  of  the  title  prospectivelj,  he  was  not  at  liberty  to 
contest  his  adyersary's  title  to  the  mesne  profits,  which  accrued 
during  the  period  of  the  demise  laid  in  the  preyious  suit,  whether 
the  action  for  those  profits  were  brought  in  the  claimant's  own 
name,  or  in  that  of  the  fictitious  lessee.  Thus  stood  the  matter 
at  the  common  law;  and  it  has  always,  I  beUeve,  been  consid* 
ered  that  our  statute,  which  stripped  the  action  of  its  fiction, 
does  not  touch  the  substantial  consequences  which  arose  from 
the  peculiarity  of  its  form.  Thus,  though  the  actual  parties  are 
brought  by  it  face  to  face  on  the  record,  and  though  the  writ 
which  it  prescribes  is  in  substance  a  writ  of  right,  yet  no  estop- 
pel is  created  by  the  judgment;  and  it  is  only  by  a  supplemental 
statute  that  even  a  qualified  limitation  is  affixed  to  the  right  of 
the  parties  to  renew  the  contest.  And  thus,  too,  though  the 
writ  contains  no  demand  of  damages  to  bring  it  formally  within 
the  purview  of  the  statute  of  Gloucester,  costs  have  continued 
to  be  taxed  in  the  action  as  they  had  been  before.  Why,  then, 
should  not  a  recovery  in  it  continue  to  be  an  estopi>el  where  it 
had  been  so  before,  especially  when  the  machinery  which  once 
was  thought  to  stand  in  the  way  of  that  consequence,  has  been 
removed?  It  is  true  that  no  term  is  now  demanded  as  a  specific, 
subject  of  recovery;  but  there  is  a  term  existing  between  the 
time  of  recovery  and  the  suing  out  of  the  writ  which  is  covered 
by  the  action,  and  during  which  the  plaiatiff's  right  to  recover 
is  established  by  the  judgment  There  is  no  reason,  then,  why 
a  recovery  in  our  form  of  ejectment  should  not  be  conclusive  of 
the  plaintiffs  right  to  the  profits  which  accrued  in  that  interval; 
and  such,  I  have  always  imderstood,  has  been  the  sense  of  the 
profesAon.  Indeed,  a  concession  of  the  principle  was  the 
foundation  of  the  defendant's  motion  which  is  the  subject  of 
error  here.  Had  the  court,  therefore,  postponed  the  trial  of  this 
action  of  trespass  to  give  the  defendant  an  opportunity  to  under- 
mine the  foimdation  of  it  by  a  coimter  recovery  in  another  eject- 
ment, it  would  not,  in  any  event,  have  benefited  him;  for  such 
a  recovery,  as  it  could  not  have  reversed  or  abated  the  previous 
judgment,  would  not  have  had  the  desired  eflTect.    But  if  all 
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ttuB  were  oCberwiae,  ire  would  be  at  a  loes  to  see  how  it  oonld 
give  him  a  priority  of  trial.  Eren  if  the  rights  aoqtdred  l^the 
preriouB  xecovery  were  liable  to  be  made  the  sport  of  chanoe, 
stfll  the  chaTioes  of  the  trial  list  were  adverse  to  the  pretensions 
of  him  who  insisted  on  a  supposed  right  to  have  the  first  cast  of 
the  dice;  and  the  maxim  of  prior  in  tempore^  poHor  in  Jure, 
might,  in  a  peculiar  sense,  hare  been  applied  to  his  case.  At 
all  events,  we  see  no  violation,  in  it,  of  a  plain  legal  right  which 
alone  gives  a  title  to  redzess  by  writ  of  eiror. 
Judgment  aflBrmed. 


OoHOLuuvjuius  or  JuDOiaBMT  ur  SnomiiT  nr  Aonov  ton  linm 
PBOim:  S«e  Van  Altn  v.  Bogtn^  1  Am.  Deo.  118,  and  note;  Wtd  v. 
HmgkiB,  2  Id.  639;  Barfm  v.  Ahed^  8  Id.  515;  Shepfeg  ▼.  AUxtmdet^  0  Id. 
421;  BaOepy.  Fairplaf,  6  Id.  486;  MeOrmdpy.  GMOtdiang,  lllL  WI-,  Dm 
V.  SmJwkUlt  22  Id.  486.  And  m  to  the  oooeliuiTeoeM  of  JudgmeiitB  in  ejeofe- 
BMttt  genenlly,  eee  AtHnmrnt  v.  AUen,  86  Id.  861;  Bramm  ▼.  Ta^flor,  87  Id. 
•18;  PaHt$  v.  Jfoore,  Id.  589.  See  also,  generally,  ae  to  the  right  to  mafai- 
tain  an  aotlon  for  menie  profita  after  reoovecy  in  ejectment:  J/irray  v, 
OMMarneir,  1  Id.  177;  Mwrphif  v.  GWois  2  Id.  628;  Han  v.  iWy,  Id.  868| 
Baeom  v.  Bkeppard^  20  Id.  688. 


Haitoah  V.  Swabneb. 


p  Wasm  asd  SnoBAjn,  m.] 
HoiB4ino  MAT  Blsot  to  Taks  as  Land  a  LaoAor  to  ma  Was  of  a 
ahare  of  prooeeda  of  Und  directed  to  be  cold,  and  may  by  anoh  eleotton 
Teat  the  fee  in  himaelf  or  in  her,  the  reanlt  depending  npon  hia  intention. 
Where  he  entera  with  hia  wife  into  an  agreement  with  the  other  legateea 
to  divide  the  hmd,  allotting  to  "each  heir  and  deviaee"  hia  proportion, 
and  giving  the  wife,  hf  name,  a  certain  part,  a  fee  thereliy  veeta  in  her» 
and  ia  not  diveated  by  the  ezeontora  conveying  her  ahare  to  her  hnaband. 

Ebsob  to  Perry  county  common  pleas  in  an  action  of  eject- 
ment brought  by  Sarah  Hannah  to  recover  certain  premises. 
The  facts  were  that  the  plaintiff's  father  died  seised  of  certain 
plantations,  having,  by  his  will,  directed  his  executors  to  sell  the 
same  with  bis  other  property,  and  out  of  the  proceeds  to  pay  oer- 
tain  legacies  to  his  five  children  and  one  grandchild,  designating 
each,  including  the  plaintiff,  by  name.  The  premises  in  dis- 
pute were  a  x>art  of  one  of  these  plantations.  After  the  father's 
death,  the  legatees,  together  with  the  husbands  of  those  who 
were  married,  entered  into  a  mutual  agreement,  reciting  the  pro- 
visions of  the  will,  and  stipulating  that  as  the  land  could  not 
be  sold  to  advantage,  it  should  be  divided  among  the  hein 


Kay»  1842.]  Haiihah  v.  Swabnsr.  765 

«Qd  deriseeB  in  the  maimer  stated  in  the  opinion.  The 
plaintiff  and  her  then  husband,  John  Hannah,  were  parties 
to  this  agreement.  After  its  ezeoation  it  was  ascertained  that 
the  undivided  part  allotted  to  John  Smith,  Sarah  Hannah,  and 
Jesse  Miller,  which  included  the  premises  now  in  controversy, 
exceeded  in  value,  by  a  certain  sum,  the  part  allotted  to  the 
other  devisees;  and  John  Smith,  John  Hannah,  the  plaintiff's 
husband,  and  Jesse  Miller,  gave  their  note  to  the  other  devisees 
for  the  difference.  The  executors  of  the  will  of  the  plaintiff's 
father  subsequently  executed  to  John  Smith,  John  Hannah,  and 
Jesse  Miller,  a  conveyance  of  the  part  allotted  to  the  said  Smith 
and  Miller  and  the  plaintiff,  which  deed  was  delivered  to  and 
retained  by  Jesse  Miller,  and  there  was  conflicting  evidence  as 
to  whether  or  not  the  deed  was  assented  to  by  the  plaintiff  and 
her  husband.  The  said  John  Hannah  and  wife  went  into  pos* 
session  of  the  undivided  part  allotted  to  Smith,  Miller,  and  the 
plaintiff.  The  said  Miller  having  purchased  Smith's  share,  the 
land  was  divided,  and  Hannah  and  wife  released  to  Miller,  re- 
taining to  themselves  the  premises  in  dispute,  which  they  subse- 
quently occupied.  Afterwards,  John  Hannah's  portion  of  tha« 
note  above  mentioned  remaining  unpaid,  judgment  was  reoov- 
eved  against  him  for  the  amount,  and  the  premises  were  sold  oil- 
eoBeontion  issued  on  said  judgment,  and  a  sheriff's  deed  exeoutedi 
to  the  purchaser,  who  obtained  possession  in  the  manner  pro- 
vided 1^  law,  and  afterwards  conveyed  to  the  defendant,  who^ 
had  notioe  of  the  plaintifi*s  title  and  took  a  bond  of  indemnijy 
against  it.  The  plaintiffs  husband  afterwards  died,  and  tli» 
plaintiff  brought  this  action.  It  appeared,  that  she  had  always 
daimed  the  land  to  be  hers.  There  was  considerable  parol  evi- 
dence, which  it  is  unnecessary  to  state.  The  oourt  refused  to 
instruct  the  jury  as  prayed  by  the  plaintiff:  1.  That  unless  the 
deed  to  John  Hannah  was  delivered  to  him,  or  to  Miller,  for  his 
use,  only  a  life-estate  was  vested  in  him.  2.  That  the  legatees 
might  elect  to  take  the  land  as  land,  and  that  the  agreement  be- 
fore referred  to  was  a  sufficient  election;  and  that  if  the  deed 
referred  to  was  procured  by  Jesse  Miller,  under  the  belief  that 
it  was  necessary,  with  or  without  John  Hannah's  assent  or 
knowledge,  the  plaintiffs  estate  was  not  thereby  divested.  On 
the  contrary,  the  court  instructed  the  jury  in  favor  of  the  de- 
fendant. Yerdict  and  judgment  for  tiie  defendant,  and  the 
plaintiff  brought  error. 

WaUa^  for  the  plaintiff  in  error. 

Seed,  c^nira. 
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Bjr  Oonrt,  Boosbs,  J.  The  testator  having  directed  his  land 
to  be  sold,  it  mnst  be  considered  as  money.  Equity  considers 
land  directed  in  ynUa  or  other  instruments  to  be  sold  and  con- 
Torted  into  money  as  money,  and  money  directed  to  be  employed 
in  the  pmrchase  of  land  as  land.  So  land  impressed  with  the 
character  of  money  must  remain  so  impressed,  until  some  per- 
son elects  to  take  it  in  its  original  character  as  land:  3  Whart. 
65;*  1  Meriv.  300.'  In  the  case  before  us,  although  the  wife 
was  not  capable  of  changing  the  nature  of  the  estate,  because  of 
coverture,  and  unable,  therefore,  to  contract,  there  was  nothing 
to  prevent  her  husband,  in  whom  the  right  of  electing  undoubt- 
edly is,  from  electing  to  take  it  as  land:  Oldham  v.  Hughes ,  2 
Atk.  452.  The  article  of  agreement  of  the  fifth  of  October, 
1818,  signed  by  all  the  heirs  and  devisees,  among  whom  are 
John  Hannah  and  wife,  amoimts  to  an  election  to  reconvert  the 
Jland  from  money  to  land.    The  question  as  to  the  effect  of  the 

•  election.  On  one  side,  it  is  said,  that  the  husband  elects  for 
t  himself,  and  that  he  acquires  a  fee  simple  in  the  property; 

*  whilst  it  is  contended  he  elects  for  his  wife,  and  that  she  has  the 
'.fee  simple,  subject  only  to  his  marital  rights.  Whether  the 
>  land  is  a  new  acquisition,  or  whether  the  wife  takes  the  property 
» ex  parte  paiema,  is  immaterial,  and  we  consider  the  case  as  a 
(•question  of  intention.  It  can  not  be  doubted  that  the  husband, 
\l>y  whose  act  the  money  is  reconverted  into  land,  may,  by  an 

expxess  determination  on  his  part,  avoid  any  l^;al  consequences 
by  considering  the  fund  so  reconverted  as  his  own  property,  as 
for  example,  by  taking  a  deed  or  conveyance  of  the  property  to 
himself,  or  by  evincing  his  intention  by  some  other  unequivocal 
act  or  declaration.  It  is  also  equally  plain,  that  as  the  property 
was  derived  by  and  through  the  wife,  the  husband  may  order  or 
^permit  a  conveyance  or  deed  to  be  made  to  her,  or  may  assent 
io  her  having  the  property  in  the  same  manner,  and  hold  the 
<e6tate  as  if  devised  to  her  by  the  testator  as  land.  But  suppose 
the  husband  elects  to  take  the  legacy  as  land  without  more  ?  In 
that  case,  it  is  argued,  that  as  the  husband  is  entitled  to  the 
legacy,  which  he  may  recover  by  suit,  or  may  sell,  or  otherwise 
dispose  of  and  reduce  into  possession  by  an  election  simply,  the 
land  is  his  in  the  same  manner  as  the  legacy  was  his.  And  this 
argument  would  be  incontrovertible,  if  the  husband  had  an  ab- 
solute right  to  the  money  by  virtue  of  the  bequest;  but  until 
some  act  of  the  husband,  the  wife  still  retains  an  interest  in  it, 
«nd  upon  the  death  of  the  husband  it  survives  to  her. 

1.  SwdiK  T.  Starr;  S.  0.,  81  Am.  Dm.  408.  3.  Atkbjf  r,  PtUmtr. 
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Becently  a  disposition  has  existed  in  the  courts,  and  in  the 
legislature,  to  restrain,  as  far  as  may  be,  the  power  of  the  hus- 
band over  the  estate  of  the  wife — to  take  nothing  by  implica- 
tion against  her;  and  when  the  intention  is  doubtful,  to  incline 
most  strongly  in  favor  of  her  rights.  But  how  far  this  disposi- 
would  control  the  case  supposed,  it  is  not  absolutely  necessaij 
now  to  determine,  as  the  case  will  be  put  on  the  special  circam- 
stances  and  words  of  the  article  itself.  As  before  said,  the  hein 
and  devisees  of  the  testator,  by  an  article  of  agreement  of  the 
fifth  of  October,  1818,  agreed  to  reconvert  the  money  into  land. 
In  that  agreement,  as  he  had  an  undoubted  right  to  do,  John 
Hannah,  the  husband,  agrees  that  it  shall  be  the  land  of  the 
wife.  After  reciting  the  terms  of  the  devise,  and  describing  the 
real  estate,  etc.,  they  agree  to  have  it  divided  among  them  ia 
the  following  manner,  to  wit:  '' Yaluing  the  land  at  twenty-five 
dollars  per  acre.  Then  each  heir  and  devisee  to  hcAd  land  in 
proportion  to  the  sum  bequeathed  them  by  the  testator.  The 
old  plantation,  on  which  the  testator  resided  at  the  time  of  Ui 
death,  to  be  divided  by  having  a  line  run  through  said  p]aatK> 
tion,  up  and  down  the  valley,  on  the  north  side  of  the  greafc 
road,  which  runs  through  it;  then,  on  the  side  next  the  Bacooon 
creek,  viz.,  on  the  south  side  of  the  said  line,  is  to  be  the  sluueee 
of  Elizabeth  Smith,  Mary  White,  and  Joseph  Smith;  and  on  the 
side  next  the  Tuscarora  mountain,  viz.,  the  north  side  of  said 
line,  is  to  be  the  shares  of  John  Smith,  Sarah  Hannah,  and 
Jesse  Mller."  It  must  be  remarked,  that  in  no  part  of  the  will 
is  John  Hannah  mentioned  as  either  heir  or  devisee;  his  name 
only  occurs  as  the  husband  of  the  daughter  and  devisee,  Sazah. 
So  that  the  words  '*  heir  and  devisee,"  in  the  article,  apply  to 
her  and  not  to  him.  In  the  article,  where  it  is  said  what  is  to 
be  taken,  and  who  is  to  take,  it  is  to  be  the  share  of  Sarah  and 
not  of  her  husband.  In  the  construction  of  the  agreement^ 
therefore,  without  doing  any  violence  to  the  language  used,  wv 
rnay  fairly  infer  an  assent  by  John  Hannah  that  his  wife  should 
1)0  entitled  to  her  legacy  in  land,  which  wotdd  of  course  vest  a 
fee  simple  in  her,  subject  to  his  right  as  tenant,  by  the  curtesy. 
Under  all  the  drcumstanoes,  a  court  of  chanceiy  would  direct  a 
conveyance  to  the  wife;  but  equity,  and  particularly  in  this 
state,  where  we  have  no  court  of  chanceiy,  considers  that  as 
done  which  ought  to  have  been  done.  In  determining  this 
cause,  we  must  consider  the  rights  of  the  parties  on  the  execu- 
tion of  the  articles  by  which  the  husband  elected  to  take  the 
money  as  land.    If  by  this  act  a  fee,  as  we  think,  was  vested 
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in  the  wif e,  the  deed  by  the  exeoators  can  not  affect  it,  for  her 
interest  in  land  can  onlj  be  divested  by  time,  or  in  the  mode 
prescribed  by  the  act  enabling  hnsband  and  wife  to  dispose  of 
her  estate.  There  is  nothing  in  the  argument  that  the  defend* 
ant  is  a  purchaser  for  a  valuable  consideration  without  notice. 
Het  acquired  by  his  purchase  at  the  sheriff's  sale  the  title  of  John 
Hannah  only.  He  was  bound  to  ascertain  his  interest,  as  it  de- 
pended on  tiie  will  and  the  subsequent  agreement  to  eleot  to 
take  the  legacy  as  land. 
Judgment  reversed,  and  venire  de  novo  awarded. 

EQurrABLB  CoirvKBSiON  or  Kbaltt  urro  PxBSOirAiirr  ahd  Biobt  ov 
Biiionoir  by  party  entitled  to  take  as  realty:  See  Kerne  ▼.  Cfott,  85  Am.  Dea 
041,  and  caaes  cited  in  the  note  thereto^  and  Proetor  ▼.  Fertbee,  86  Id.  34.  In 
the  ease  last  dted  it  is  held,  among  other  things,  that  a  beqnest  of  the  pro- 
seeds  of  the  sale  of  land  to  a  married  woman  innres  to  the  benefit  of  her  hns- 
band. In  Kani^fman  ▼.  Crawford,  9  Watts  ft  S.  131,  a  testator  devised  his 
rsalty  to  his  exeoators,  and  directed  that  the  same  be  sold  and  the  prooeeds 
divided  between  his  two  daughters.  The  guardians  of  the  two  legatees  pnr- 
shased  the  land  in  trust  for  their  wards,  and  on  the  marriage  of  the  wards 
eoDTeyed  the  land  to  their  husbands,  who  divided  it  and  exeouted  mntnal 
eonveyanoes.  It  was  decided  that,  under  the  oonireyance  of  the  guazdians, 
the  husbands  took  only  a  naked  legal  title,  and  that  on  their  death  the  fee 
lemained  in  their  wives,  and  the  court  said:  "  This  is  not  a  question  of  ele<y 
tion,  properly  speaking,  but  on  the  operation  of  eonveyanoes,  and  must  be 
governed  by  their  legal  effectb  The  case  that  comes  nearest  to  it  Is  that  of 
ffamnah  v.  Swamer,  3  Watts  ft  S.  233,  with  the  diflEisrenoe  that  there  was  no 
intervention  of  guardian  in  that  case."  See  Weeki  v.  Haas,  89  Am.  Deo.  38L 


and  the  note  thereto. 


Ekel  v.  SneviiiY. 

[8  Wa»  AMD  SBMSAXT,  373.] 

OvAEAxrar  m  not  Kigotiabiji,  and  an  action  thereon  can  bemainlalnad  only 

in  the  name  of  the  guarantee. 
TmaasioAh  OaracnoN  to  Fobm  or  Acnoir  ArrBB  OpnrzKa  jyKWAxnjt,  on 

affidavit*  to  let  in  a  defense  on  the  merits,  will  not  be  permitted;  as» 

where  it  is  objected  that  an  action  on  a  goannty  should  have  beea 

brought  in  the  guarantee's  name. 

Ebbob  to  Dauphin  county  oommon  pleas  in  an  action  of  a»- 
mmipsii  founded  on  a  certain  note  payable  to  the  defendant  or 
order,  which  he  had  transferred  to  John  Ekel  and  guaranteed 
file  payment  thereof,  the  said  note  having  been  afterwards 
assigned  to  the  plaintiff.  After  a  judgment  by  default,  the  de- 
iault  was  opened  on  an  affidavit  of  defense,  and  the  defendant 
admitted  to  a  defense  on  the  merits.  The  plaintiff  offered  th« 
note  in  evidence  on  the  trial,  but  it  was  excluded  on  the  defend« 
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Ant's  objection  on  the  ground  that  the  action  should  have  been 
brought  in  John  Ekel's  name.  Verdict  and  judgment  for  the 
defendant,  and  the  plaintiff  brought  error. 

McClurey  for  the  plaintiff  in  error. 

McCormick,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  The  objection  that  the  action  is  mis- 
conceived must  have  prevailed  had  not  the  defendant  been  com- 
pelled to  accept  indulgence  on  terms  which  preclude  him  from 
insisting  on  merely  technical  exceptions;  for  recourse  to  a  guar- 
antor can  be  had  by  a  subsequent  holder  of  the  guaranty,  as  it  is 
not  negotiable,  only  by  means  of  an  action  in  the  name  of  the 
guarantee.  But  the  defendant  had  lost  the  independence  of  his 
position  by  suffering  judgment  to  be  taken  against  him  by  default, 
and  by  being  unable  to  have  it  set  aside  for  irregulariiy ,  or  to  do 
more  than  have  it  opened  just  so  far  as  to  let  in  a  sworn  defense 
to  the  merits — ^not  to  the  action — and  it  consequentiy  remained 
olosed  to  evexything  else.  Now,  the  plaintiff,  as  equitable  owner 
of  the  note,  had  a  conscionable  right  to  enforce  the  contract  of 
guaranty  which  accompanied  it;  and  whether  by  an  action  in  his 
own  name,  or  an  action  in  the  name  of  the  immediate  party  to  it, 
was  a  consideration  with  which  the  justice  of  the  case  had  no  con- 
cern. The  judgment  was  opened  not  to  turn  the  plaintiff  round 
to  another  action  for  a  technical  impediment  to  a  recoveiy  in  this, 
but  to  give  the  defendant  an  opportunity  to  show  that  he  ought 
not  to  be  compelled  to  pay  the  debt.  He  showed  no  more,  how- 
ever, than  that  he  ought  not  to  be  compelled  to  pay  it  by  an  ac- 
tion like  the  present.  Was  that  a  defense  on  the  merits?  It 
was  said,  in  Brown  v.  StiUer,  1  Dall.  239,  that  a  judgment  will 
not  be  opened  to  let  in  the  statute  of  limitations;  but  as  the 
plea  of  that  statute  has  since  been  considered  in  Shock  v.  i£> 
Ohesney,  4  Teates,  607,  and  The  Bank  v.  Israel,  6  Serg.  &  B. 
294,  to  be  no  longer  an  imconscionable  one,  the  rule  of  practice 
would  scarce  be  held  so  now.  But  certainly  no  court  would  dis- 
turb a  regular  judgment  merely  to  open  the  floodgates  of  litiga- 
tion afresh,  and  frustrate  a  righteous  recovery  by  reviving  purely 
technical  objections  to  it.  On  the  contrary,  the  usual,  and 
indeed  the  proper  practice  is,  to  regulate  the  lists  so  as  to  restrict 
the  contest  to  the  ground  of  the  defense  sworn  to',  by  prescribing 
the  plea  and  the  points  of  fact  to  be  controverted;  and  by  re- 
lieving the  plaintiff,  not  only  of  technical  incumbrances,  but  the 
useless  task  of  proving  anything  which  the  defendant's  affidavit 
had  not  denied.    These  conditions  were  clearly  within  the  chaa* 
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cexjpowersof  the  court;  a  liberal  but  jadidousezexcise  of  which 
would  not  only  reflect  credit  on  the  legal  forecast  of  the  judgpe, 
but  spare  the  court  of  error  much  unprofitable  labor.  We  have 
not  been  furnished  with  a  copy  of  the  affidavit  on  which  the  judge- 
ment was  opened,  and  as  the  defense  was  restricted  by  the  order 
of  the  court  only  to  the  merits,  the  plaintiffs  evidence  ought  ta 
have  been  received  as  the  foimdation  of  a  recovery  in  his  onm 
name,  provided  it  made  out  a  case  proper  for  a  recovery  in  the 
name  of  the  guarantee. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


NiGonABiLiTr  or  Gxjjjuxtyi  See  McLaren  v.  ITateNi,  87  Abu  Dm.  200^ 
•ndnote. 


Jones  t;.  Johnson. 

p  WAvn  AMD  Baaamun,  376.] 

Book  Aooous^  n  iror  Mxbobd  ts  Notx  Qmss  by  ShcEAiraaa  m  rare^ 
with  aome  of  the  origiiial  debtors  MprinoipalB,  and  for  a  laxger  mm  than 
waa  then  doe,  for  merger  oooora  only  where  the  deht  ii  one  nnd  the 
pertiea  are  identt<?a1. 

Dmr  n  hot  BrnirauisHXD  by  Non  Givxir  by  Somb  or  Tin  Dbbiobs,  with 
other  partiaa  aa  aoretiea,  for  a  larger  amonnti  nnleaa  it  appeon  to  heve 
been  ao  intended  and  aooepted,  the  preaomption  beings  it  aeemai  that  it 
waa  intended  aa  oc^teral  aeoority  only. 

Ebbob  fo  Dauphin  county  common  pleas  in  an  action  of  a»- 
mumpmi  against  Jones,  Mordiead,  and  Taylor  for  the  price  of 
certain  goods.  Jones  was  the  only  party  who  was  served  wifli 
process  or  who  appeared.  He  defended  on  the  ground  that  the 
debt  was  extinguished  by  a  note  given  therefor  by  his  co-de- 
fendants with  certain  other  parties  as  sureties,  and  that  judg- 
ment had  been  recovered  on  said  note  against  his  co-defendants. 
It  appeared  from  the  plaintiff's  books  that  the  note  was  given 
for  a  slightly  larger  amount  than  was  then  due,  and  that  the 
defendants  were  credited  with  the  amount  thereof  on  their  ac- 
count, but  that  certain  additional  items  were  charged  subse- 
quently and  the  account  dosed,  and  a  balance  struck  leaving  a 
small  amount  due  the  plaintiflB.  The  judge  left  it  to  the  jury  to 
determine,  as  a  matter  of  ^t,  whether  or  not  the  note  was  in- 
tended and  accepted  as  a  satisfaction,  instructing  them  that  if 
so  it  was  a  bar  pro  tanto,  but  if  not,  the  plaintiffs  could  recover 
the  whole  amount..  Yerdiot  and  judgment  for  the  plaintiffs  for 
the  whole  amount,  and  the  defendant  prosecuted  this  vmt, 
signing  error  in  the  instructions. 
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M)Cormick,  for  the  plaintiff  in  error. 
Usher,  contra. 

By  Court,  Gibsok,  0.  J.  There  is  a  substantial  distinction, 
which  I  have  not  seen  particularly  noticed,  between  cases  of  ex- 
tinguishment by  merger  of  the  security,  and  cases  of  extinguish- 
ment by  satisfaction  of  the  debt.  These  classes,  though 
depending  on  different  principles,  have  usually  been  con- 
founded; and  hence  a  perceptible  want  of  precision  in  the 
language  of  those  who  have  written  or  spoken  of  them.  In  the 
first  of  them,  the  original  security  is  extinguished,  but  the  debt 
remains:  in  the  second,  the  debt,  as  well  as  the  security,  is  ex- 
tinguished by  the  acceptance  of  another  debt  in  payment  of  it. 
Extinguishment  by  merger  takes  place  between  debts  of  differ- 
ent degrees,  the  lower  being  lost  in  the  higher;  and,  being  by 
act  of  the  law,  it  is  dependent  on  no  particular  intention;  ex- 
tinguishment by  satisfaction  takes  place  indifferently  between 
securities  of  the  same  degree  or  of  different  degrees;  and  being 
by  act  of  the  parties,  it  is  the  creature  of  their  will.  No 
expression  of  intention  would  control  the  law  which  prohibits 
distinet  seoorities  of  different  degrees  for  the  same  debt;  for  no 
agreement  would  prevent  an  obligation  from  merging  in  a  judg- 
ment on  it,  or  passing  in  rem  judicaiam.  Neither  would  an 
agreement,  however  explicit,  prevent  a  promissoiy  note  from 
nwigiiig  in  a  bond  given  for  the  same  debt  by  the  same  debtor; 
for  to  allow  a  debt  to  be,  at  the  same  time,  of  different  degrees, 
and  reooveiaUe  by  a  multiplicity  of  inconsistent  remedies, 
would  increase  litigation,  unsettle  distinctions,  and  lead  to  em- 
banaasment  in  the  limitation  of  aotions  and  the  distribution  of 
asseto.  But  as  the  existence  of  a  promissory  note  as  a  oonour- 
rent  security  for  a  book  debt,  produces  no  such  consequences,, 
it  operates  no  extinguishment  by  act  of  the  law;  and  it  depends 
on  the  assent  of  the  parties,  tacit  or  explicit,  whether  the  new 
evidence  of  the  debt  is  accepted  in  discharge  of  the  old  one.  It 
is  true  there  are  presumptions  which  operate  even  in  cases  of 
intention  as  prima  facie  evidence  on  the  one  side  or  the  other; 
for  instance,  that  a  bond  given  by  a  stranger  after  the  debt  in- 
curred, was  accepted  as  collateral  security.  These,  however,  are 
legal  presumptions  of  mere  fact,  to  be  drawn  by  the  jury  under 
the  direction  of  the  court;  and  not,  as  in  merger,  pregwmpHoiwB 
juris  ei  de  jure,  which  are  so  absolute  that  they  can  not  be  re- 
butted. 

But  merger  takes  place  only  where  the  debt  is  one,  and  thi 
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parties  to  the  seciirities  are  identical.  Hence  there  Is  no  ex« 
tingoishment  where  a  stranger  gives  bond  for  a  simple  contract 
debt,  or  confesses  a  judgment  for  a  debt  by  specialty.  In  either 
case,  the  original  debt  may  be  extinguished  by  the  subsequent 
one;  but  not  by  merger,  which  works  a  dissolution,  not  of  the 
debt,  but  of  the  original  security,  whose  existence  sinks  into 
that  of  the  succeeding  one;  and  for  that  purpose,  the  union 
must  be  so  intimate  that  the  one  can  not  be  separated  from  the 
other.  In  a  case  of  merger,  therefore,  the  debt  is  the  same, 
though  the  old  eridence  of  it  melts  into  the  new  one,  and  the 
creditor  merely  gains  a  higher  security  without  having  an  indivis- 
ible debt  of  different  degrees;  but  such  a  result  is  not  obtained 
where  the  debt  is  compounded  of  new  responsibilities,  as  it  must 
be  where  all  the  parties  were  not  originally  bound.  Where  the 
debtor  is  bound  with  a  stranger,  or  for  a  different  sum,  his  re- 
sponsibitify  is  changed  in  more  respects  than  the  quality  of  the 
security.  The  difference,  on  the  whole,  consists  in  this,  that  in 
a  case  of  merger,  there  is  a  change  only  of  the  security;  but  in 
a  case  of  satisfaction  by  substitution,  there  is  a  change  of  the 
debt 

Thus  the  matter  stands  on  principles  uncontradicted  by 
authority;  to  which  the  case  in  Yiaer's  Abr.  (Extinguishment,  B. 
8),  is  not  an  exception.  There  can  not  be  a  doubt  that  the 
acceptance  of  a  statute  from  one  of  two  joint  debtors  would  dis- 
charge the  other,  though  there  is  actually  no  such  case  reported; 
for  a  judgment  against  one  of  two  joint  obligors  would  dis- 
charge the  bond,  because  the  debt  recovered  would  be  the  same. 
Such  is  the  principle  of  Lewis  v.  WUliams^  6  Whart.  26i;  An- 
denon  v.  Levan^  1  Watts  &  S.  334,  and  other  decisions  in  the 
American  states,  the  propriety  of  which  was  doubted,  however, 
by  Mr.  Justice  Story  in  The  United  States  v.  Lyman,  1  Mason, 
605,  who  said  that,  after  all,  such  a  case  presented  no  more  than 
a  question  of  intention.  But  a  judgment  against  defendants, 
improperly  joined  as  obligors,  would  draw  a  debt  from  a  quarter 
where  none  was  owing  before;  and  if  it  would  not  merge  the 
bond  on  which  the  plaintiff  professed  to  found  it,  why  should 
the  bond  of  sureties  not  parties  to  the  original  bargain,  merge 
a  simple  contract?  It  siirely  can  make  no  difference  that  some 
of  the  original  debtors  are  joined  with  the  sureties^  whan  the 
consideration  is  a  new  one.  In  Sooper^s  Oaae,  2  Leon.  100/ 
which,  by  the  way,  is  law  at  this  day,  it  was  affirmed  that  the 

obligation  of  a  stranger  bound  after  the  contract,  does  not 

' — — — ' —  -■-  ■  _      
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merge  it,  but  that  the  obligation  of  a  sttanger  bound  on  the 
contract,  msj  do  bo;  and  a  dictum  said  to  be  contained  in 
Fud8ei/s  Case  was  quoted,  that  the  obligation  of  a  bystander 
subsequently  given  in  pursuance  of  a  promise  that  he  would  do  so, 
would  merge  the  simple  contract,  because  it  would  be  pursuant 
to  the  bargain.  Could  there  be  a  more  pointed  assertion  that 
to  constitute  a  case  of  merger,  all  the  obligors  must  originally 
have  been  parties  ?  This  distinction  between  merger  and  satis- 
faction was  doubtless  in  the  view  of  Lord  Ellenborough  in 
Drake  t.  mtchell,  3  East,  259,  when  he  said:  ''  If  indeed  one 
who  is  indebted  on  simple  contract,  give  a  bond  or  have  judg- 
ment entered  against  him  on  it,  the  simple  contract  is  merged 
in  the  higher  security;  so  one  may  agree  to  accept  of  a  different 
security  in  satisfaction  of  his  debt"  In  this  the  difEerenoe  be- 
tween merger  and  satisfaction  is  distinctly  intimated  and  ac- 
curately stated. 

The  case  before  us,  then,  involyed  not  a  question  of  merger 
by  operation  of  law,  which  alone  would  be  proper  for  the 
court's  positiTe  direction,  but  a  question  of  satis&ction  de- 
pendent upon  the  intention  of  the  parties;  and  the  court,  there* 
fore,  committed  no  error  in  submitting  it  as  a  question  of  fact 
to  the  jury.  This  disposes  of  the  principal  exception.  But 
there  are,  as  I  have  said,  legal  presumptions  of  intention;  and 
had  there  been  a  prayer  for  direction  on  that  head,  the  court 
would  have  been  boimd  to  give  it,  but  not,  in  this  instance, 
favorably  to  the  plaintifTfl  in  error.  It  is  unnecessary  to  go  into 
a  particular  examination  of  the  authorities  for  this,  as  the  occa- 
sion does  not  call  for  it;  but  the  result  of  them  seems  to  be  that 
a  higher  security  between  different  parties,  or  for  a  different 
sum,  will  be  presumed,  in  the  first  instance,  to  have  been  ac- 
cepted only  as  a  collateral  security.  This  single  bill  was  given 
by  one  of  the  three  original  debtors  with  two  sureties,  and  for 
more  than  was  due  at  the  date  of  it;  so  that  it  could  be  taken 
for  payment  of  the  original  debt  only  on  proof  that  it  was  so 
accepted.  That  there  was  such  proof,  is  not  pretended.  In- 
deed the  remaining  exception  is  that  the  judge  left  the  question 
of  intention  to  the  jury  without  any  evidence  whatever;  but  in 
doing  so,  he  left  it  on  terms  even  too  favorable  to  the  except- 
ors; for  the  presumption  of  fact  which  arose  from  the  dream* 
stances,  was  decisively  against  them. 

Judgment  aflSimed. 

Mbbosb  or  Bnr  in  Hiobxb  Sboobiit:  S«e  Le  Page  v.  McOrm,  70  Abu 
Dm.  409;  Jfooli  V.  JroOtet,  83  Id.  684;  McNaitigk^T,  PmrWidgt^an^lZX^ 
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and  note.  See  generally,  aa  to  merger  of  debts  and  eontracta,  the  note  to 
Bpeed  v.  Hcam,  15  Id.  81.  A  bond  ja  not  merged  in  a  settlement  in  writing 
between  the  partiea  where  there  is  no  agreemcDt  that  the  bond  ia  to  be  ex- 
tingnished  and  no  new  note,  bond,  or  other  security  is  taken:  Eby  ▼.  Eb^f^ 
Ataignee,  5  Pa.  St  440,  citing  the  principal  case. 

Patmsmt  bt  Note  on  Bill:  See  BuUs  v.  Dtan,  35  Am.  Dec.  389;  XoaeB 
T.  Lctodt^  36  Id.  352;  NewaU  t.  Husaey,  Id.  717;  Perrin  v.  JTeene,  Id.  759; 
SU^ord  V.  Bacon^  37  Id.  366,  and  other  cases  in  this  series  cited  in  the  notes 
thereto.  In  aooordance  with  the  mling  in  the  principal  case,  it  is  held,  in  snb- 
■eqnent  decisions  in  Pennsylvania,  that  a  distinct  agreement  to  accept  a  note 
or  other  thing  of  valne  in  discharge  of  a  debt  ia  neoeaaary  to  conatitnte  it  a 
payment:  Covely  v.  i^,  11  Pa.  St.  174.  It  dependa  upon  the  intention  or 
agreement  whether  a  higher  aecnrity  between  di6ferent  parties  or  for  a  differ- 
ent sam  shall  be  a  aatiafaction:  OUphant  v.  Church,  19  Pa.  St.  320.  It  ia 
eonaeqnently  a  question  of  fact  for  the  determination  of  the  jury  whether  or 
not  a  note  or  other  aecority  given  for  a  debt  haa  been  given  and  aooepted  aa  a 
paymoDtx  iStone  v.  MUUr,  16  Id.  456.    All  these  dedaiooa  oite  the  principal 
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V.  Gabdneb. 

(t  Wasb  asd  BaaeaAXT,  814.) 

^■wrPAt.  m  Sbsbuv^s  Bbsd  n  kot  Coitolusivb  Evidihob  of  the  fMl 
stiilad,  bat  may  bo  oontradieted  by  paroL  Therefore,  altiumgh  ittoh  deed 
reoitea  that  the  aala  waa  made  by  a  former  aheri£(  it  may  be  ahown  by 
parol  to  ha^  been  made  by  the  aheriff  who  executed  the  deed. 

Kiw  Baaan  must  Exaoun  Unxxxcuted  Wbit  of  vendiUomi  expmast  re> 
oeivod  from  Ua  predeoeaaor,  and  make  a  oonveyanoe  to  the  purohaaer. 

DimB  Of  FoBKiB  SHBSEir  Chun  bt  Tradixiok,  Mxbilt,  of  oaezeoated 
prpoaaa  to  hia  aneeaaaor,  imder  tha  Pannaylvania  pnMitiee»  aad  no  writ  of 
diadharge  la  neoaaaaiy. 

aUu  vr  Niw  Shibiiv  on  VsirDiTioia  Eztovas  hot  Diutiud  to  him 
by  hia  predeoeaaor  ia  not  void,  the  writ  being  potentially  in  hia  handa. 

BxBODnva  SBXBZiy^  Deed  without  Bkhtsniiio  ths  Wbit  of  eend.  «l, 
thoo^  irregular,  doea  not  render  the  title  afaaolntely  void. 

BxBUUTioir  Dbbtob  is  Ebtofpbo  bt  Taxiito  Lbabb  vbok  PnBOOAaiB  €■ 
exeoationy  who  haa  paid  the  money,  from  relying  on  an  izregolarily  in 
the  aale;  and  any  one  coming  into  poaauasion  under  him  ia  alao  eatopped. 

Pabol  Pboot  ov  Tmtst  nc  Pubghasb  ov  Rbaltt  at  aheriflTa  aale,  in  favor 
of  the  debtor,  ia  inadmiaaible. 

Pboov  ov  Fbaudulxnt  Comukatiov  between  Pubohasee  on  EZBCXmON 
and  the  debtor,  to  defraud  the  latter'a  creditora,  liy  making  the  pnrehaaa 
in  tmat  for  him  and  giving  him  a  leaae  of  the  premiaea,  ia  inadmiaaible  to 
defeat  an  ejectment  brought  by  the  purchaaer  againat  the  debtor. 

EzEcnnoB  mat  Reooveb  in  Ejectment  though  He  has  Sold  the  proper^ 
under  an  order  of  court  since  the  action  waa  commenced,  and  although 
the  aale  haa  been  confirmed,  if  no  deed  has  been  made. 

Ebbob  to  York  conniy  common  pleas  in  an  action  of  eject- 
ment bronght  by  fbe  plaintiff  as  executor  of  one  Ghuxbier, 
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deceased,  against  Jacob  Leshey  and  Jacob  Leehey,  jnn.,  for 
certain  land  purchased  by  the  said  Gardner  on  execution  against 
Jacob  Leshey.  The  principal  facts  are  stated  in  the  opinion. 
Among  other  matters,  the  defendants  offered  in  evidence  a  cer- 
tain writ  of  vendUioni  exponas  to  November  term,  1886,  between 
other  parties,  with  parol  proof  that  said  writ  and  the  one  on 
which  this  sale  was  made  (which  wa%  produced  on  the  trial, 
having  been  found  among  sheriff  Eichelberger's  papers)  were 
the  only  writs  issued  to  that  term,  which  evidence  was  rejected, 
and  the  defendants  excepted.  The  defendants  also  offered  in 
evidence  a  deposition  of  one  Lewis  0.  Leshey,  to  show  that 
Gardner  purcluised  in  trust  for  Jacob  Leshey,  and  that  the  lease 
from  Gardner  to  Leshey  was  made  for  the  purpose  of  defraud- 
ing creditors,  but  the  evidence  was  rejected,  and  the  defendants 
again  excepted.  The  defendants  proved  that  since  the  com- 
mencement of  this  action,  the  plaintiff,  as  executor,  had  sold 
the  premises  in  dispute,  under  an  order  of  the  oxphans'  court, 
for  the  payment  of  debts,  and  that  the  sale  had  been  confirmed, 
and  the  properiy  decreed  to  be  and  remain  in  the  purchaser  at 
that  sale.  The  instructions  of  the  court  were  favorable  to  the 
plaintiff.  Verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendants brought  error.  The  points  relied  on  sufficiently  ap- 
pear from  the  opinion. 

Jfii3/i0r,  for  the  plaintiff  in  error. 

CampbeU,  for  the  defendants  in  enror. 

By  Oonrt,  Bookbs,  J.  Joseph  O'Brien  and  others  obtained 
judgment  against  Jacob  Leshey,  one  of  the  defendants.  A  fi. 
/a.  was  issued,  the  property  in  dispute  levied  on  and  con- 
demned, and  a  venditioni  issued  and  put  in  the  hands  of  the 
aheriff.  On  this  writ  the  property  was  sold,  and  the  purchaser 
(the  plaintiffs  testator)  paid  the  purchase  money;  which  was 
regularly  applied  to  the  payment  of  the  defendant's  debts.  The 
writ  was  not  returned;  but  after  the  return  day,  viz.,  on  the 
tenth  of  November,  1836,  A.  Klinefelter,  the  then  sheriff  (the 
former  sheriffs  term  having  expired  before  the  sale),  executed 
and  acknowledged  in  due  form  a  deed  to  the  purchaser,  reciting 
a  fi.  /a.,  inquisition  and  condemnation  by  the  former  sheriff, 
Adam  Eichelbeiger,  '*  that  by  a  writ  of  vendiHoni  the  said  sher- 
iff, etc.,  was  commanded  to  expose  the  premises  to  sale,  and 
that  the  said  sheriff  returned  that  he  had  sold  the  said  property 
to  John  Gardner."    After  the  execution  of  the  deed,  as  above 
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stftted,  Jacob  Leshej,  one  of  the  defendants,  took  a  lease  of  the 
premises  from  the  purchaser. 

The  defense  is,  that  the  sale  is  Toid,  and  that  the  propertywaa 
pmdhased  in  tmst  for  the  former  owner,  and  irith  the  intent  to 
defraud  creditors. 

It  is  alleged  that  the  sale  "was  made  by  a  sheriff  not  then  in 
office,  and,  being  Toid,  the  sheriff  had  no  authority  to  execute 
the  deed,  and  that  consequently  no  title  passes  to  the  purchaser. 
It  would  seem  from  the  recital,  that  the  sale  was  made  by 
Eiohelberger,  and  that  it  took  place  after  he  was  out  of  office;  but 
as  it  is  clear  that  the  recital  in  a  sheriffs  deed  is  not  conduaive 
eyidenoe  of  the  facts  stated  in  it,  the  plaintiff  was  properly  per- 
mitted by  the  court  to  give  evidence  that  the  sheriff  then  in  com- 
mission  was  present,  and  that  in  truth  the  sale  was  conducted 
under  his  auspices  and  by  his  authority.  After  the  parol  eri- 
dence  was  receiyed,  the  court  instructed  the  jury,  that  unless 
the  sale  was  made  by  the  sheriff  then  in  office,  ibe  sale  was  Toid; 
and  this  was  an  instruction  as  fayorable  as  the  defendants  had 
any  right  to  ask;  for  on  this  the  plaintiffs  recoyery,  as  the  court 
clearly  intimate,  depends.  But  if,  on  the  contrazy,  the  sale  was 
made  by  the  then  sheriff,  the  only  thing  amiss  was,  that  the 
process  was  not  actually  in  his  hands,  with  the  further  objection 
that  the  writ  was  not  returned. 

The  writ  of  vendUioni  is  directed  to  the  sheriff  of  the  county, 
not  to  any  particular  person,  and  therefore  it  is  the  duty  of  the 
new  sheriff  to  execute  all  writs  not  executed  by  his  predecessor. 
Thus,  in  this  case,  it  was  the  duty  of  the  new  sheriff  to  make  the 
sale,  and  to  make  return  of  his  writ.  In  England,  the  old  sher- 
iff, to  exonerate  himself  from  all  charge,  is  required  by  the 
statute  20  G^.  II.,  c.  87,  at  the  expiration  of  his  office,  to  turn 
oyer  to  the  succeediog  sheriff,  by  indenture  and  schedule,  all 
such  writs  and  process  as  remain  in  Ids  hands  unexecuted,  who 
shall  duly  execute  and  return  the  same;  and  in  case  any  sherifl 
neglect  to  turn  oy^r  such  process,  he  shall  be  liable  to  make  sat- 
isfaction by  damage  and  costs  to  the  party  aggrieved.  We  have 
no  statute  requiring  this  should  be  done  in  writing,  and  the 
practice  is  for  the  old  sheriff  to  hand  over  the  unexecuted  pro- 
cess to  his  successor,  whose  duty  it  is  to  execute  it.  It  would 
seem,  tliat  in  England,  until  a  writ  of  discharge  is  delivered  to 
the  old  sheriff,  he  may  lawfully  exercise  the  duties  of  his  office. 
But  no  such  practice  is  known  in  this  state,  as  the  duties  of  the 
old  sheriff  cease,  by  tradition  merely  of  the  unexecuted  process 
to  his  successor. 
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The  faotSy  as  found  hf  the  fury,  show  an  inegnlaritj,  at  the 
most;  and  the  court,  I  apprehend,  on  a  proper  application, 
would  grant  leave  on  the  facts  stated  to  return  the  writ  nuno  pro 
tunc.  It  is  Tsiy  unlike  the  principle  ruled  in  Farter  t.  Neelanf 
4  Yeates,  108,  and  Olancey  y.  Jones,  Id.  212,  that  a  sheriff's  sale 
of  land  without  a  vendiHom  is  invalid.  These  cases  were  de-- 
cided  on  the  words  of  the  act  of  1706,  which  expressly  directs, 
that  on  the  condemnation  of  lands,  a  venditioni  exponas  shall  issue. 
Without  it,  he  has  no  power  to  sell  whatever,  and  a  sale  without 
authority  is  void,  and  consequently  gives  no  title.  But  here  the 
sheriff  had  authority  to  sell,  and  the  only  defect  is,  that  the 
writ  was  not  actually,  although  it  was  potentially  in  his  hands. 
And  executing  the  deed  without  returning  the  writ,  although 
certainly  irregular,  does  not  make  the  title  absolutely  void. 
Considering  the  title  voidable,  but  not  void,  if  it  appears  (and 
Ihe  jury  have  so  found)  that  the  purchaser  paid  the  considera- 
tion  money,  and  the  debtor  accepted  a  lease  for  the  premises, 
Ihe  latter  is  estopped,  and  can  not,  in  this  action,  rely  on  any 
inegularity  which  attended  the  sale.  It  is  against  equily,  even 
if  the  sale  was  void,  that  the  debtor  should  keep  the  luid  and 
Ihe  money,'  as  is  shown  in  Moody  v.  Vandyke,  4  Binn.  40  [6  Am* 
Dec  886].  The  same  principle  applies  to  the  other  defendant, 
if,  as  was  the  case,  the  father  pennitted  him  to  come  into  posses- 
sion under  him.      ^ 

The  writ  of  vendUiom  ofEued  in  evidence ,  being  between  other 
parties,  was  wholly  irrelevant  to  the  issue;  nor  do  we  perceive 
any  eixor  in  rejecting  the  deposition  of  Lewis  0.  Lesh^;  for, 
admitting  the  bruth  of  the  very  improbable  story  contained  in 
lus  deposition,  it  proves  nothing,  which,  in  any  view  of  the  case, 
can  avail  the  defendants.  It  is  no  evidence  of  a  trust,  because 
a  trust,  as  to  real  estate,  can  not  be  so  proved,  as  is  ruled  in 
divers  cases:  Kisler  v.  Kisler,  2  Watts,  823  [27  Am.  Dec.  808]; 
Sidle  V.  WaUers,  6  Watts,  889;  Robertson  v.  Boberlsan,  9  Id.  36. 
So  if  there  was  a  fraudulent  combination  between  them  to  de- 
fraud creditor8,it  would  not,  as  between  the  parties  themselves, 
avoid  the  lease.  Equity  woidd  not  relieve  a  tenant,  on  proof  of 
a  combination  to  which  he  himself  was  a  party  to  cheat. 

There  is  nothing  in  the  objection  that  the  plaintiff  parted  with 
his  title  since  the  commencement  of  the  suit.  Although  the  sale 
made  by  the  executor,  in  pursuance  of  an  order  of  the  court, 
was  confirmed,  yet  the  title  of  the  owner  was  not  divested  until 
a  deed  was  made  to  the  purchaser.  That  a  deed  is  required, 
appears  pretty  plain,  from  the  act  of  1834;  and  besides,  the  pur- 
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obaser  is  not  bound  to  pay  his  money  until  the  ezeeutor  is  in  a 
condition  to  tender  a  deed.    There  is  nothing  in  the  act  whidi 
gives  even  color  to  the  idea  that  the  confirmation  of  the  flile 
transfers  the  title. 
Judgment  affirmed. 

RioiTAiJS  nr  SHEBim'  Dskds  as  Evmnroi:  See  HwrriMm  t.  Maxwtn^ 
10  Am.  Deo.  611;  licChdre  v.  Kowu,  18  Id.  187;  HaU  ▼.  Bamer,  21  Id.  394; 
Den  ▼.  DuprtoMS,  22  Id.  485;  MaHin  ▼.  IfiAourM,  27  Id.  303;  Anutnmg 
T.  JfeCoy,  31  Id.  435. 

SAUi  AVTEB  SHXBIVf    GOB  OtTT  09    OlTICB;    ST  WHOM  TO    BS    XA1>S  OD 

ezeoation  previoiuly  iasaed:  See  EUan  v.  People^  36  Am.  Deo.  641,  in  the 
note  to  which  the  previoas  oases  in  the  American  Decisions  on  this  point  are 
ooUeoted.  See  also  the  note  to  TtJeeff  v.  Smith,  Id.  705,  where  the  power  of 
the  outgoing  sheriff  to  proceed  in  the  exeoation  of  process  already  b^gnn  if 
considered  at  some  length,  and  the  principal  case  among  others  is  cited.  In 
Clark  ▼.  Sawyer,  48  OaL  138,  the  principal  case  is  referred  to  as  one  of  s 
niimher  of  American  aathorities  holding  that »  vmditioni  expotuu  remaining 
onezecated  at  the  expiration  of  »  sheriff's  term  of  office  most  be  execnted  bj 
the  new  sherifil  In  that  case,  however,  it  was  held  that  npon  an  exeoatioB 
already  levied  upon  realty  the  sale  mnst  be  made  by  the  old  sheriff. 

Pabol  Pboov  09  Tnxjtn  in  Ebautt,  ADMnanmrr  or:  See  ffmmet  ▼• 
(yComner,  86  Am.  Deo.  180,  and  the  note  thereto,  ooUeottng  the  preyioos 
cases  and  notes  in  this  series  on  the  same  point.  That  case  also  was  one 
where  it  was  nnsnooessfoUy  attempted  to  charge  a  porchaser  on  ezeoation  as 
a  trustee  for  the  execution  debtor,  upon  parol  evidence, 

Brvbk  09  Ezsounoir,  Kzaxssnr  09:  See  IhnaB  v.  WtUert,  18  Am.  Deo. 
850;  EamMm  v.  Barnes*  Xessee,  22  Id.  322. 

Dbd  »  NacBUABT  ON  SAUi  VNDiB  Qbdie  09  Qbtsahv'  Ooobs,  to  pasB 
thetiile.  In  BiygeH's  JEtat«,  20  Fa.  St  18|  it  was  held,  citing  the  prindpal 
oasOt  that  in  proceedings  in  the  orphans'  oourt»  the  confirmation  of  a  report 
of  sale  stating  that  two  thirds  of  the  purchase  money  were  to  be  paid  wlieo 
the  deed  was  made,  and  the  remaining  sum  at  the  death  of  the  widow  of  the 
intestate,  was  not  a  oonversion  of  the  realty  into  personalty  until  the  oondi- 
tions  of  sale  were  complied  with,  so  &r,  at  least,  as  to  entitle  the  purohaaer  to 
a  delivery  of  the  deed. 


HonsEB  V.  Ibyinb. 

[S  Wazts  AMD  BsaoBAaT,  845.] 
DnSDLTXD  PaBTNIBSHIF  RbkAINS  in  FoBOS  90B  OlOSDTO  nn  BOBUIM^ 

and,  for  that  purpose,  the  partner  winding  up  the  coooem  has  the  aanie 
power  to  bind  the  firm  as  he  had  before. 
Patmxnt  bt  Liquidatzno  Pabtner,  within  Six  TxAsa^  on  a  note  gives 
by  him  after  the  dissolution  in  the  firm  name  for  a  firm  debt^  is  evideooe 
of  a  new  promise  by  all  the  partners,  and  takes  the  case  oat  of  the  stat- 
ute of  limitations  as  to  all. 

Absuxpsit  by  the  plaintiffB  as  executors  of  one  Houaer,  de- 
oeaaed,  against  the  defendant  Irvine,  as  |arviYing  partner  of  tint 
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film  of  Smith  k  Irvine,  on  a  certain  note  ezeeated  1)j  Smith  in 
the  firm  name  after  diaaolution.  Plea,  non  asauanptU  infra  9esB 
-annoB.  The  facta  and  instructions  appear  from  the  opinion* 
Yerdict  and  judgment  for  the  defendant,  Flaintiffii  farooght 
enorft 


Hale  and  BumMde^  for  the  plaintifBB  in  enor* 
Blanchard,  for  the  defendant  in  enror. 

By  Ootirty  Ghssoii,  0.  J.  Smith  and  Lrvine  diasolTed  their 
partnership  in  February,  1832;  Smith  taking  the  stock  on  hand, 
«nd  becoming  the  liquidating  partner.  In  the  following  May, 
Smith  and  Hauser  settled  the  account  between  the  partnership 
and  the  latter,  consisting  of  three  promissory  notes  drawn  by 
the  firm  on  the  one  hand,  and  a  book  account  of  goods  sold  by 
it  on  the  other;  and  Smith  gaye  a  promissory  note  in  the  name 
of  the  firm  for  the  balance.  This  suit  is  brought  for  the  debt 
thus  consolidated,  and  the  plaintiff  has  counted,  not  only  on  the 
note  given  to  secure  it,  but  also  on  each  of  the  notes  included 
in  the  settlement.  All  these  notes  were  demandable  six  years 
before  the  institution  of  the  suit;  and  did  the  case  rest  here,  the 
■action  would  be  barred  by  the  statute.  But  it  came  out  in  the 
course  of  the  eyidence,  that  Smith  had  paid  three  hundred  dol- 
lars on  the  note  for  the  consolidated  debt  within  the. six  years; 
and  the  question  is,  whether  that  was  such  an  acknowledgment 
of  the  partnership  debt  as  will  raise  a  promise  by  the  firm. 

It  may  be  affirmed  that  a  partnership,  though  dissolved  for 
future  operations,  remains  in  force  for  closing  ttie  concern;  and 
that  the  liquidating  partner  retains  his  former  power  to  bind  the 
firm  in  things  within  the  scope  of  the  business  committed  to 
him.  The  proper  limitation  to  the  exercise  of  it  is,  that  it  be 
restrained  to  acts  necessary  to  be  done  for  the  beneficial  trans- 
action of  it.  Such  is  the  ruling  principle  in  the  case  of  Davi» 
4i  Desauque,  6  Whart.  630  [34  Am.  Dec.  574],  in  which  it  was 
held  that  a  liquidating  partner  may  renew  a  note  drawn  by  the 
firm,  and  even  borrow  money  on  its  credit  to  pay  its  debts,  in 
order  to  prevent  a  sacrifice  of  its  effects.  And  this  is  entirely 
consistent  with  Leiyy  v.  Cadei,  17  Serg.  A  B.  126  [17  Am.  Dec. 
'650],  in  which  a  partner  who  had  suffered  judgment  to  go  against 
himself  after  the  firm  had  made  a  general  assignment,  was  not 
jJlowed  to  revive  the  debt  by  confessing  its  existence  during  a 
trial  with  the  other  partner  who  had  pleaded  to  issue.  The  rea- 
son of  the  distinction  between  the  two  cases  is  obvious.  The 
theory  of  the  law  on  this  head,  as  held  by  the  courts  of  Penn- 
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Byltania,  is  not  tbat  the  old  promise  is  revived,  but  that  the  sab- 
sequent  confession  of  the  debt  is  evidence  of  a  new  one;  and  he 
who  has  no  authority  to  act  for  another,  can  not  bind  him  bj 
acknowledging  that  he  is  indebted,  or  by  expressly  promising^ 
for  him  that  he  shall  pay.  Now  by  the  dissolution  of  a  partner* 
ship,  the  power  which  each  had  to  bind  the  others  is  at  an  end, 
except  for  the  purpose  already  indicated — ^to  finish  what  remaina 
to  be  done  in  order  to  close  its  concerns.  In  Levy  v.  Cadet, 
therefore,  the  one  partner  was  not  allowed  to  bind  the  other  by 
creating  a  promise  for  him,  because  the  partnership  was  ended 
by  the  declared  insolvency  of  the  firm,  and  the  winding  up  of 
its  business  had  been  transferred  to  trustees.  His  confession  of 
the  debt  was  not  the  consequence  of  an  act  done  in  the  liquida- 
tion  of  it,  for  his  authority  over  it  had  expired  for  that  and  eveix 
other  purpose.  But  whatwas  the  authority  of  Smith  in  this  in- 
stance? It  was  to  settle  the  partnership  debts,  and  pij  tfaem* 
out  of  the  effects  in  his  hands.  Having  that  authority,  payment 
by  him  singly  must  be  attended  with  the  consequences  of  pay- 
ment by  both.  Though  made  by  one,  it  was  in  contemplationr 
of  law,  the  act  of  both;  and  it  is  consequently  evidence  of  » 
promise  by  both. 

The  subsequent  payment  was  made  on  the  foot  of  the  note 
given  by  Smith  after  the  dissolution;  and  hence  the  jury  were 
directed  that  as  this  security,  though  given  for  what  was  once- 
a  partnership  debt,  was,  in  contemplation  of  law,  hi^  sepaafte- 
note,  his  acknowledgment  of  it  as  a  debt  exclusively  his  own, 
irould  not  be  evidence  of  a  promise  to  charge  his  partner.  Bui 
it  was  not  exdusively  his  own,  and  there  lies  the  fallaoy.  To- 
say  nothing  of  the  governing  principle  in  the  case  of  Daoia  S 
Desauque,  already  quoted,  to  show  that  he  had  authority  to- 
renew  the  partnership  notes,  he  had  indisputable  power  to  set- 
tle its  accounts;  and  as  it  has  been  often  ruled  that  a  promis- 
sory note  may  be  given  in  evidence  to  support  a  count  for  ai^ 
tneirMd  campuiaasentf  it  would  be  strange  if  an  action  might  noi 
be  maintained  on  it  as  an  instrument  when  drawn  by  a  liquidat- 
ing partner  in  the  name  of  the  firm.  It  is  immaterial,  there* 
fore,  whether  the  giving  of  the  last  note  canceled  the  preced- 
ing  ones.  The  giving  of  a  note  for  an  antecedent  debt,  is  not 
payment  of  it  unless  it  was  received  vrith  that  intent;  but  what- 
ever the  intent  in  this  instance,  the  payment  in  part  in  discharge 
of  the  partnership  debt,  by  whatever  instrument  secured,  waa 
of  a  promise  by  the  firm,  which,  having  been  made- 
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irifhin  the  six  years  tbat  preoeded  the  commenoement  of  the 
suit,  ^raa  not  within  the  statute. 
Judgment  reversed,  and  venire  de  novo  awarded. 

Bbbolybd  Pastnbbship  CoMTiNnn  m  Foboi»  in  legal  oontemplatUm, 
for  the  poxpoee  of  winding  up  iti  affiurs,  until  %  fnU  settlement  has  been  had 
and  all  oatstandlng  lialnlities  have  been  met:  Brown  v.  HiggMothamt  27 
Am.  Deo.  618. 

Power  ov  PABrNSB*  Amot  DissoLunoir,  to  Bind  Febm:  See  WUli$  ▼. 
Sm,  31  Am.  Deo.  412;  EiUOe  o/DewU,  84  Id.  574;  OaOioU  ▼.  Plantert^  and 
Jfectoiic*'  Bank,  86  Id.  256;  Mme  ▼.  Donehan,  Id.  809;  Perrin  ▼.  Keene, 
Id.  759;  Woodwarlh  ▼.  Dcwner^  87  Id.  611,  and  other  oases  in  this  series 
cited  in  the  notes  thereto.  See,  espeoially  as  to  the  power  of  the  partner 
intrasted  witli  the  settlement  of  the  boslQeBS  of  the  dissolved  firm,  Atale  qf 
DanU  and  Deaanquet  84  Id.  574,  and  Perrin  v.  Keene^  86  Id.  759,  and  note. 
In  Brvwn  v.  Oktrk^  14  Pa.  St.  475,  the  prinoipal  case  Is  cited  to  the  point 
that  the  liquidating  partner  of  a  dissolved  finn  has  power  to  renew  a  note  of 
the  firm.  In  Dundasi  v.  OaOagher,  4  Id.  210,  it  Is  refened  to  as  reoognisng 
the  doctrine  of  SskUe  qflknoU,  84  Am.  Dec  574,  that  the  liquidating  part- 
ner may  not  only  mew  the  firm  notes,  but  may  also  borrow  money  to  pay 
the  firm  debts. 

AoKVOWUDOianT  sr  PiBiinE  afiib  DnsoLonov  to  take  a  firm  debt 
oat  of  the  statute  of  limitations:  See  Chardon  v.  Olipkani^  6  Am.  Dec  572, 
and  note;  Melntire  v.  Oliver,  11  Id.  760 and  note;  Lev^Y.  OadA,  17  Id.  650; 
WU^m  V.  Twhen,  21  Id.  632;  Aiu^&n  t.  BoiMdb,  25  Id.  42;  drmfdee/  w. 
<}MfaMy,  28Id.  145;  WUHeY.  HaU,  31  Id.  412;  JfnieT.  Donsbois  86 Id.  800. 
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18  WA9XS  AMD  8lBOBA»X.  170.) 

laoaor  n  vov  ▲  Ohaboi  on  Bbaltv  unless  Eztbmblt  Dmlabid  so  to 
be,  or  unless  an  intent  to  make  it  a  charge  may  be  infsivsd  from  the 
whole  will. 

LaoACT  SbcFBUSLT  Qvm  **  a  Lbv*'  ov  Land  n  not  a  Ghabob  thereoni 
as,  where  a  testator  devises  one  third  of  certain  realty  to  eaoh  of  three 
daughters,  but  directs  that,  in  case  one  of  them  has  no  heir  of  her  body 
at  his  death,  her  share  shall  go  to  her  sisters,  they  paying  her  **in  lieu 
thereof  a  certain  sum  of  money. 

Appkal  from  a  decree  of  the  orphans'  court,  for  the  payment 
to  the  petitioner,  as  assignee  of  Sarah  Oook  and  her  husband, 
of  a  certain  legacy  given  to  the  said  Sarah  by  her  father's  wilL 
The  petitioner  alleged  the  legacy  to  be  a  charge  upon  lands  da- 
vised  to  Elizabeth  Montgomery  and  Bachel  Qrier,  and  now  held 
by  their  husbands,  the  appellants.  The  court  held  the  lega<7 
to  be  a  charge,  and  decreed  its  payment  under  the  act  of  1834. 
The  material  provisions  of  the  will  under  which  the  legacy 
claimed  are  stated  in  the  opinion. 
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Biddle  and  WaU$,  for  the  appeUantB. 
Beed,  o(mtra. 

By  Court,  Seboeaht,  J.  The  first  and  most  material  qaestion 
in  this  case  is,  whether  th  legacy  churned  bj  the  phiintiff  is  a 
eharge  upon  the  land  devised;  for  if  it  be  not,  then  the  proceed- 
ings in  the  oxphans'  court,  to  recoyer  it  by  a  sale  of  the  land, 
under  the  act  of  February,  1834,  were  irregular;  and  the  proper 
remedy  was  by  personal  actions  against  the  deyisees.  To  make 
a  legacy  a  charge  upon  land,  it  is  necessary  that  it  should  be 
dedaredto  be  so  by  express  words,  or  that  it  may  be  inferred  from 
the  whole  will  that  such  was  the  intention  of  the  testator.  This 
rule  applies  as  well  where  the  legacy  is  to  be  paid  by  the  devi- 
sees, as  in  other  cases.  In  Brandfs  Appeal^  8  Watts,  198,  the 
Lmd  was  first  given  absolutely  to  sons.  In  a  subsequent  clause 
the  testator  gave  legacies  to  his  widow  and  daughters,  to  be  paid 
by  his  sons  after  his  debts  were  paid.  It  was  held,  that  if  the 
sons  accepted  the  lands  devised,  they  became  personally  liable 
to  pay  the  legacies,  at  the  times  and  in  the  payments  directed 
by  the  will ;  but  they  were  not  charged  on  the  lands.  Indeed,  if, 
as  is  there  stated,  such  legacies  must  necessarily,  and  in  all  cases, 
be  a  charge,  then  a  testator  could  not  devise  his  lands  to  his 
eon,  and  direct  him  to  pay  a  sum  of  money  to  another,  without 
malriTig  this  sum  a  mortgage  on  the  land  devised.  See  also  Lo- 
bach's  Case,  6  Watts,  167.  As  the  legacy  may  be,  in  some  instances, 
both  a  charge  on  the  land,  and  also  such  as  may  make  the  devi- 
sees personally  liable,  so  in  other  cases  it  may  be  one  of  these 
and  not  the  other.  It  may  be  merely  and  simply  a  charge  on 
the  land,  which  alone  is  to  be  looked  to,  and  involving  no  per- 
sonal responsibility  of  the  devisees  in  consequence  of  taking  the 
land  under  the  devise,  or  it  may  be  no  charge  on  the  land,  but 
a  legacy,  for  which  the  devisee  becomes  personally  liable  by  the 
acceptance  of  the  land  devised,  and  taking  possession,  without 
any  express  promise  by  the  devisee  to  pay  the  legacy. 

In  the  present  instance,  the  testator  gives  one  third  of  the 
remainder  of  his  plantation  to  his  daughter,  E.  Montgomery; 
one  third  to  another  daughter,  Rachel  Grier,  and  one  third  to 
his  daughter  Sarah  Cook.  He  then  directs  that  in  case  his 
daughter  Sarah  Cook  should  have  no  heir  of  her  owi|  body,  at 
his  decease,  her  share  of  his  plantation  should  go  to  her  sisters, 
E.  Montgomery  and  B.  Grier,  they  paying  her,  in  lieu  thereof, 
the  sum  of  eight  hundred  dollars.  By  these  words  the  legacy 
does  not  seem  to  us  to  be  charged  on  the  land,  either  on  the  one 
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ilikd  thfti  flfaonld  xemdt  hy  the  oontiQgeiiojr  to  ttie  finit*iiMB«d 
^lighten,  or  on  the  whok  hmd  ih^slioaMbeMitftlsd  tonoiar 
Hie  will»  ividdieTer  might  be  deemed  to  be  charged  wifliitt  in  caee 
there  irere  any  ohaxge  at  all,  and  as  to  which  there  eriate  eome 
donbt  Sarah  Cooh's  one  third  ia  gi^en  oyer  to  her  dstera,  thej 
payingto  her  the  sum  mentioned  in  lien  of  the  hund.  It  is  to  be 
a  sabetitate  for  it — ^it  is  to  be  money  instead  of  land.  I  do  not 
aee,  then,  how  the  land  can  be  considered  as  bound  by  it,  or 
duoged  with  it.  If  it  were  so,  Sarah  Cook  wonld  still  haye  an 
interest  in  the  land;  whereas  she  is  by  the  will  to  have  a  sum  of 
money  in  lieu  of ,  and  in  exclusion  of  it. 

This  construction  is  confirmed  when  we  come  to  look  at  oiher 
parts  of  the  will;  for  it  is  apparent,  there,  that  the  testator  knew 
well  how  to  charge  a  legacy  on  land,  when  such  was  his  inten- 
tion. In  the  clause  succeeding,  he  makes  the  annuity  to  Sarah 
Cook  a  charge  on  these  yery  lands  deyised  to  her  sisters,  by  plain 
and  apt  expressions.  He  declares  that  they  shall  pay  her  annu* 
ally,  during  her  life,  out  of  their  land,  the  sum  of  thirty  dollars 
equally  between  them.  The  inference  is,  that  the  testator  did 
not  intend  the  first  legacy  to  be  charged  on  the  same  lands,  or 
he  would  so  haye  directed. 

Upon  the  whole,  it  is  our  opinion  that  the  legacy  to  Sarah 
Cook  is  not  charged  on  any  of  the  lands  deyised  to  her  sisters, 
but  is  only  a  personal  charge  against  the  deyisees,  for  which 
actions  of  assumpsit  lie  against  them,  respectiyely,  on  their  im- 
plied promise,  founded  on  their  accepting  the  Ifmds  under  the 
deyise — such  an  action  as  was  brought  in  the  former  case  cl 
McElrcy  y.  Brandi,^  6  Watts,  238,  except  that  the  deyisees  should 
be  separately  sued,  and  not  jointly,  as  was  held  in  that  case; 
each  being  bound  to  pay  to  Sarah  Cook  one  half  her  legacy,  and 
not  both  jointly  to  pay  the  whole.  That  being  the  case,  the 
orphans'  court  had  no  jurisdiction  in  the  present  instance,  and 
the  proceedings  were  irregular. 

Decree  reyersed. 


LxoAor  IS  Chaboed  on  Land  whxn,  and  Rembdt  for  RvooyxRT  THxasoy: 
See  Beeeber  ▼.  Bueher,  6  Am.  Dec.  246;  Brawn  v.  J^iier,  8  Id.  093;  T^rent  v. 
Trent,  9  Id.  594;  Olen  v.  lusher,  10  Id.  310;  McGampbeU  v.  MeCamjMl,  15  Id. 
48;  BWdsaU  v.  ffewleU,  19  Id.  392;  McLanahan  y.  WyaM,  21  Id.  363;  Brof 
V.  Lamh,  25  Id.  718;  Sjjence  v.  Robins,  26  Id  587;  Duke  of  Biehmond  v. 
MUne's  Ex'rs,  36  Id.  613.  In  WrigM'a  Appeal,  12  Pa.  St.  257,  the  rule  laid 
down  in  Monigcmery  v.  MeJSlroy,  that  a  legacy  is  not  deemed  a  chazge  on 
land  nnlees  an  intention  to  make  it  so  is  clearly  expressed  or  may  be  inferred 
from  the  whole  will,  is  approved,  and  it  is  held  that  a  simple  dieTise,  with  a 

1.  Mant^mMrjf  r.  Cook. 
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^inotloii  to  the  devisee  to  pkj  certain  l^pusies  if  he  chooees  to  aeoept  tbe  d» 
▼in,  is  not  eoiBoient  to  make  the  l^gaoies  a  chaiyite.  But  a  devise  of  nal^, 
with  a  direolioii  to  pay  a  legacy  "oat  of  it,'*  oonstitates  a  ohaxge  of  the  kg- 
aoj  on  the  realty:  Bandolph*9  AppeoU,  5  Pa.  St  244^  dting  the  principal  omu 


MinNOEB  V.  Sfbinoeil 

[8  Watxs  ahb  Bbbobamt,  406.] 
Joorr  Aonov  to  Rbootbb  Moitbt  Dxfositeo  on  Illmal  Waokk  can  not 
he  maintained  against  the  stakeholder  by  sevwal  oonMbaton  to  ih»  fond. 

Assumpsit  for  the  recoveiy  of  a  certain  som,  which  the  plaint- 
Mb  united  in  depositing  in  the  defendant's  hands,  as  a  wagar  on 
ihe  result  of  an  election,  thej  having  notified  him  not  to  pay  it 
•over.  The  court,  it  seems,  instructed  the  juiy,  among  othor 
things,  that  a  joint  action  could  be  maintained,  and  Terdict  and 
judgment  haying  passed  for  the  plaintiflfs,  the  defendant  Inaaght 

i6XTOr« 


A.  P.  TRbtm,  for  the  pl^iniaff  in  error. 

JBdlf  contra. 

By  Court,  Bookbs,  J.  The  only  point  on  which  any  serioua 
difficulty  arises,  is  in  the  instruction,  that  the  phuniifb  can  sus- 
tain a  joint  suit  to  recover  the  money  from  the  stakeholder. 
Taking  it  for  granted  that  plaintiffs  owned  the  money  in  un- 
equal or  equal  proportions  (and  this  is  the  fiur  import  of  the 
evidence),  and  that  the  defendant  paid  the  money  to  the  winner, 
in  defiance  of  notice,  the  question  remains,  can  a  joint  suit  be 
sustained  to  recover  an  illegal  wager?  The  very  point  has  not 
yet  been  decided,  but  in  one  case,  which  will  be  noticed,  an 
opinion  has  been  intimated.  In  Beichly  v.  Maclay^  2  Watts  & 
S.  69,  it  is  held,  that  a  notice  to  a  stakeholder  not  to  pay  over 
money  deposited  in  his  hands  upon  an  illegal  wager,  must  come 
from  the  owner  of  the  money.  The  case  proceeds  on  the  idea 
that  the  stakeholder  is  justified  in  paying  it  over,  because,  until 
notice  from  the  owner,  he  has  a  right  to  suppose  he  is  at  liberty 
to  pay  it  over  to  the  winner.  But  here  the  notice  was  given  by 
the  parties  in  interest,  and  therefore  any  excuse  arising  from  a 
presumed  acquiescence  of  the  owners  of  the  money  can  not  avail 
the  defendant.  But  whether  the  suit  should  be  joint  or  several, 
App  V.  CoryeUy  8  Penn.  494,  is  more  to  the  purpose.  When  a 
sum  of  money  is  raised  by  thd  contribution  of  several  persons, 
to  be  bet  on  a  horse-race,  and  the  same  is  deposited  in  the  hands 
of  a  stakeholder  by  one  of  the  contributors,  in  an  action  against 
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•ach  stakeholder,  to  recover  back  the  monej,  hj  the  individual 
who  deposited  it,  it  was  held,  that  he  was  entitled  to  reooyer 
only  that  part  of  the  stake  he  contributed,  and  not  the  whole. 
It  was  held,  that  although  the  parties  made  it  a  joint  fund,  yet, 
for  the  maintenance  of  the  suit,  it  must  be  considered  as  a  sep- 
arate fund,  and  on  that  gronnd  the  depositor  was  allowed  to 
recover  his  proportion,  but  not  more,  from  the  stakeholder.  No 
money,  as  is  said  in  the  case,  is  received  to  a  man's  use  but  his 
own,  consequentiy  the  law  implies  no  promise  to  any  one  but 
the  owner.  If  tiiere  were  originally  a  partnership,  it  being 
illegal,  it  would  go  for  nothing,  and  each  of  the  parties  could 
recover  only  on  his  original  right  of  property,  and  consequently 
for  himself.  The  law  will  not  recognize  a  partnership  for  an 
illegal  purpose,  and  for  that  reason  the  court  is  bound  to 
treat  the  transaction  of  partnership  as  if  it  had  never  been. 
From  this  it  follows,  that  each  of  the  owners  of  the  money  de- 
posited for  an  illegal  purpose,  must  recover  his  proportion, 
whatever  it  may  'he,  in  a  suit  for  himself.  In  Jpp  v.  Oarydl, 
the  plaintiff  recovered  his  own  proportion;  and  as  this  could  not 
be  if  the  fund  was  joint,  it  is  a  case  vezy  much  in  point.  If  the 
money  deposited  had  been  joint  property,  and  not  made  so  for 
the  purposes  of  the  bet,  a  different  question  would  be  presented; 
and  I  apprehend  the  result  would  be  different,  but  for  the  cir- 
cumstanoe  that  it  arises  out  of  an  illegal  transaction.  When  a 
joint  deposit  is  made  in  the  usual  course  of  business,  a  joint 
action  can  not  be  defeated  by  proof  that  it  was  owned  in  differ- 
ent proportions  by  the  depositors.  The  difference  in  their  in- 
terests, and  whether  they  be  separate  or  joint,  is  a  matter  vesting 
with  themselves,  with  which  the  recipient  of  the  money  has 
nothing  to  do.    For  this  reason  the  judgment  is  reversed. 

There  is  nothing  in  the  other  exrors  of  which  any  further 
notice  need  be  taken,  than  to  say  that  they  have  not  been  sus- 
tained. 

Judgment  reversed,  and  venirefaoias  de  novo  awarded. 


BaoovBBT  or  lujnAL  Waoxbs  ov  ELSonoira,  no.:  See  ShacUrfcrd  v. 
Ward,  S6  Am.  0eo.  485;  J^e^  v.  iUUm,  Id.  4fi6|  SUgtU  v.  MeLm^kBik^ 
U.  21^  and  ohm  refemd  to  in  tbe  notat  therato. 
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AOODCUNS  €f  bill  €f  acehaoge»  hofw  maj  b«  mtA$»  WL 
AuMUiiiiaiaoa  m  Bons  HOir»  wbun  mij  hm  ob  aotoghiB  l»  kli 

oMor,  186. 
AsiarTy  Mitliority  o(  to  exeoat*  waled  imtniiiMiitk  269l 
AHuanixiiT  of  ohoM  in  action,  notioe  o^  whan  xeqiiind»  SML 
Ahumpsit  for  nun^  paid,  what  payainit  aiifiSoiait  to  tnggah^  4Mk 

fariM— ypaidt  when  lies,  44. 

lor  moo^  paid,  whan  paymont  was  in  note,  44. 
A»i»A4iuMMM«p^  death  of  defendant  deetroya  lien  of,  46ft. 
AvaaoKMMA  eelling  goods  can  not  eat  up  title  against  Us 


Bui*  or  liADnro,  advance  or  pnmhaie  made  on  iMk  d^  iUL 
agreement  in,  excepting  dangers  of  the  seai  480L 
agreement  in,  excepting  loss  by  fire^  42L 
agreeOMnt  in,  ttmiting  carrier'a  UaUUlj*  4Mb 
by  whom  to  be  signed,  408. 
eaiT&er  may  be  consignee,  400. 
consignor  may  sign,  when,  406^ 
definition  oU  407. 
•flbet  of,  as  evidence,  410. 
efiect  of,  as  eiridence  of  title,  417. 
efisct  of,  as  ft  receipt,  400. 
efiect  of  exemption  of  Ices  by  bairatry,  42S. 
efisct  of  reservation  of  privUege  of  reshippiqg^  48BI 
efiect  of  sundry  exceptions  and  reservmtioast  4Mb 
est(qn;»el  arising  from,  410,  412. 
form  of,  40& 

indorsement  of,  title  of  indorsee^  410^  419. 
is  both  contract  and  receipt,  400. 
land  earner  may  make,  408. 
negotiability  of,  and  its  duration,  422. 
negoti&bili^  of,  statatory  provirions,  423* 
BO  goods  being  shipped,  issue  of,  is  invalid,  410l 
not  conclnsiye  of  condition  of  goods,  41& 
not  conclusive  of  quantity  of  goods,  413. 
not  conclusive  of  shipment  of  goods,  410. 
parol  evidence  to  vary  e£fect  of,  409,  418. 
parol  stipulations,  when  merged  in,  409l 
person  signing  estopped  by,  412;  414. 
prima/aeie  effect  of,  as  evidence,  417. 
receipt  of  goods  may  be  denied  notwithstandiiig^  4181 
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Bnx  or  Laddto,  speobl  indonement  of,  422. 

suit  for  injury  to  goods,  who  may  rattdii,  4SX 

tniuf er  of,  how  may  be  made,  420i 

iMOAlly  is  made  in  triplioate,  408^ 

who  bound  by,  408. 
BomnusT  extends  to  thread  of  strsam,  whM,  119 

CiRKTin  may  be  «n««ig»t^  400. 
OoimraiOHS,  in  restraint  of  marriage,  15ft-16L 

preoedent,  are  favoied,  100. 

preoedent  and  sabaeqnent,  as  applied  to  kjgaoiss  and  JifiM^  Ml 

sabseqnent,  are  striotly  oonstmed,  160. 
Odvspouot,  indictment  for,  general  eharge  ol^  not  safkiM^  SU» 

offense  of,  when  complete,  861. 
OomniPT,  proceedings  for  alleged,  568. 
GC1BT&40T,  rssdssion  must  be  tn  tcto,  602. 
OomriTAHCB,  more  or  less,  effect  of  these  weida  In,  619L 
(kfTMKAvr  for  qniet  enjoyment,  efiiBOt  of,  wImo  than  la  m 
don,  639. 

Dai^  pcesoriptiTe  right  to  maintain,  408. 

prescriptive  right  to  maintain,  what  changes  nay  be  nadib  401; 
Damaob  arising  from  performance  of  lawfnl  ad^  078L 

liquidated,  what  are,  138. 

measnre  of,  on  breach  of  wananty  of  good%  602. 

peconiary  ability  of  defendant,  when  admiaribto  ImAoI^  9Ql 
Dud  or  RiT.iAa«,  effiMt  of,  130. 
DimnnoN  of  bill  of  lading,  407. 
DmfBlsa  for  rent,  statntss  modifying  right  of»  676L 

Kroppxl  from  admissions  and  lopicaentatloui^  OSL 

•a  pais  can  not  be  fonnded  on  statement  knowB  ta  ba  bSm^  dtt 

la  jMrfs,  requisites  of,  632. 

of  receiptor  by  his  receipt,  878. 
BrmBVOB,  admissions  of  infants,  623.  * 

burden  of  proof  with  respect  to  negUganoa  when  firs  is 
from  locomotive,  71. 

cross-examination,  deprivation  of  rigut  d^  antlflsa  par^  la 
oeition,  643. 

general  reputation,  not  admissible  to  prove  partnanh^  48L 

of  former  recoveiy  not  specially  pleaded,  608» 

of  husband  or  wife,  683. 

to  prove  n^ligence  of  railroad  company  when  fira  la 
locomotive,  73. 
BnounoK,  levy  upon  horse  which  debtor  is  ridings  TOOl 

levy  of,  upon  property  on  debtor's  person,  700. 
RnouTOB  Ain>  Admoostbatoe,  right  of  to  vacate  frandakaft 

title  of,  rektes  to  death  of  decedent,  683»  684. 

FiZTimia,  when  embraced  in  mortgage,  376. 
FiAis,  conveyance  of  adjoining  uplands,  430. 

division  of,  among  adjacent  proprietorB,  430. 
FEAUD0LBNT  Salis,  administrator's  right  to  attaflk»  68IL 
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r»  bypanon  who  Is  not  ft  payee  or  holdir,  90^  4IV« 

foflged  defenee  of,  90S. 

foflged  liebOity  of  rabneqiMat  ewignor  for^  80S. 

In  blank,  how  may  be  filled  up,  09. 
hmmsMBt  notioe  of  diibonor  oan  no*  be  given  hi  advvMeb  9ML 

notioe  of  diihonor  how  given,  607-6101 
iMWAMn,  admiMioni  of,  as  evidenoc^  628. 

JinMOOBHT,  aatiafled,  sale  under,  6001 

LaiTDLORD  AHD  Xkhaiit,  teoant^a  remedy  iHmb  thire  li  m  imngfel 
lion,  630. 

fiBHAmiw,  oonditione  annexed  in  reetnint  of  maniage^  1S6-16L 

Iabil,  by  bill  in  ohanoery,  148. 

JjMSt  Innkeeper*!,  669. 

on  property,  for  eervioes  in  keeping  it,  668» 

lAOXAaxoiTB,  Statutb  09,  begins  to  nm  whan  the  i^Juy  !■  doaob 
it  is  fint  f  elt,  270. 
oommenoement  of,  in  aotions  for  breach  of  attora^y^  obQgrtloM^  0L 
eommenoement  of,  in  aotions  for  ftulnre  to  give  nodoe^  27L 
eommencement  of,  inactions  for  false  letom,  27L 
eommenoement  of,  in  aotions  for  giving  false  oertifioataa^  871* 
eommencement  of,  in  aotions  for  taking  insnffielent  bond,  STL 
praecriptive  right  to  maintain  a  dam,  403. 
tacking  possessions  together,  303. 
when  b^ns  to  nm  in  aotions  for  official  or  prof saslooal  mgleelb  STMIE 

MamETAffiB,  conditions  in  restraint  of,  when  deemed  nnrsssowibl%  MT* 

oonditioiis  in  general  restraint  of,  1S6. 

conditions  leading  to  probable  reetraint  ol^  156. 

oonditions  reqniring  assent  of  certain  persons  to^  168^ 

eonditiona  restraining  limitation  over,  when  and  wfaal  eaHaUd^  UNL 

oooditiona  reatraining  mairiage  of  widow,  168. 

eonditiona  reatraining,  most  not  be  tn  lerrorem  merely,  ISOl 

eonditiona  reatraining,  there  being  no  limitationa  over,  ISOl 
reatraining,  what  deemed  reaaonable,  158. 
restraining,  when  deemed  m  lerrorem  merely,  IflOL 

eontract  not  to  enter  into,  within  six  years,  157. 

oontraot  not  to  marry  any  person  bat  the  co-oontraotor,  1S7* 

leatrictions  upon,  reasonable,  are  valid,  157. 

nndne  restraints  npon,  are  void  by  the  dvU  and  the  common  hnr*  IHl 
IClflllB,  not  liable  to  one  servant  for  the  neglect  of  another,  846. 
ICmoRAiiDUM  annexed  to  note  is  deemed  a  part  thereof,  866. 
IfiBTAXB  or  Law,  relief  in  eqnity  against,  734,  746. 
liomnr  Paid,  action  for,  what  kind  of  payment  will  sostain,  44. 
HoB!XOAon,  mortgagee's  right  of  possession  and  to  rents,  485. 

payment  after  forf eitare  does  not  divest  mortgagee's  l^gal 

satisfaction  whan  reveata  legal  title  in  mortgagor,  57. 

to  aeonre  aeveral  notee,  440. 

to  aeonre  aeveral  notea,  effect  of  aaaignment  of  part  of,  44L 

to  aeonre  aeveral  notea,  proceeda  how  diatribnted,  440. 

to  aecnre  aeveral  notee,  which  entitied  to  precedence,  440. 
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pnpHty  ol||  vToL 
mi«ral  Mr,  017. 
UUBlf  far  Mli  «l  afnli^  tn. 


Iwwwiiip  of 
ii%71. 

of  ailiwid  oompaDy*  la  MlliBg  iirt  toitlit  kjipHkii 
Xmooabui  Iimmuiiaimii  notiMof  diihoaor,  aetoalt  ahrajfi  ■aAoka^  #07. 

Bolioe  of  diihanor,  iMuik,  hoir  nnufe  glira^  610L 

notiM  of  Hkhnnor  hj  mmU  when  1nwiflldiint»  ttMi 

BolioeoC  diih<mor,d!llgttM>wqqfa>dto«ittMBptfagptiioirfa»yfai^€l^ 

aottoa  of  dkhonor,  how  Mrred,  007. 

notiM  of  diahoDor,  mtHm  of  hy  letter  oatiiar  or  pMiqr  pM^  OU^ 

Boiloo  of  diihonor,  Mrrioo  of,  dwoUing  at  whioh  naj  bo  mad%  OIL 

Bolioe  of  diahoaor,  Mrvioe  of,  plioe  of  hnrinow  sk  wlikk  tmj  bo 
614. 

aolioo  of  dlshoDor,  wrvioe  of,  oMgo  oontroOla^  61S. 

aolioo  of  diahooor,  aerrioa  of,  whan  partiaa  nalda  aft  aama  flaoa^  60iL 

aolioaof  diahonor,  whodaamadtoliTalnaaaMplaoaaaaaftOMfika] 
aonal  aarvioa  of,  009,  OIL 

aotioa  of  diihonor,  with  whom  nyij  bo  loft,  014^  OlOL 
Hbw  Teial,  anor  withoot  prajudloa  no  gramid  far,  lOOL 

a»oeawve  damagaa  aa  a  ground  for,  100. 

nawly  dlaooTerad  OTidenoa  aa  a  ground  far,  lOOL 
Honxai  of  diahonor,  aetnal  la  anffioiant»  007. 

of  diahonor,  how  aarvad,  007. 

of  diahonor,  paraonal,  whan  mnat  ba  givan,  000b 
HvmaNOB  hj  oormpting  tha  air,  600^ 

>hj  ""^i"^  load  nwf^  000. 


pABsraBamr,  ganaral  rapatation  la  not  ovidanoa  of^  4BL 
pATiODfT  by  note  or  bill,  704. 

prorniw  not  to  enforoe,  300. 
Pbw,  natore  of  praperty  in,  017. 

FUsuMmoN  in  favor  of  l^timaqy,  when  oondnaiTB^  190. 
PnoHiBiTioir,  writ  of,  doea  not  ran  againat  minlateiial  aot^  OOC 
PnoMxaaoRT  Nora  oontaining  promiaa  noTer  to  pay,  807* 

oontaining  promiaa  not  to  oompel  payment,  000. 

oontaining  promiaa  not  to  sne,  300. 

oontaining  prorniw  to  pay  when  oonTenient,  800. 

mamonmdmn  on,  deemed  part  of,  300. 

payable  in  articlea,  when  may  be  aned  on  aa  obligation  to  pi^ 
Pftoxnm,  marine,  aaoTidenoe,  751. 

Bauboad,  dnty  of  company  to  guard  againat  apreading  ii%  7* 
dnty  of  company  to  keep  track  clear  of  oombnatiblea,  TiL 
duty  of  company  to  nae  inTentiona  to  prevent  apread  of  flt%  IlL 
Ore,  burden  of  proof  of  negligence  in  oommonioatfauE*  71« 
Ore,  care  required  with  reapeot  to,  70. 
Ore,  contribatory  negligence  in  apreading,  70. 
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y^wAAAft^  f^  •ridfliioe  to  ihow  nsgligenoe  reipeoting,  7S> 

fira,  inrmtiaiiis  to  prawnt  ipread  of,  ahonld  be  need,  70. 

fix«»  liuidowiier  not  guilty  of  n^ect  who  um  hia  land  in  Hm 
nuumer,  75, 

in,  liability  for,  70. 

fire,  atfttatoiy  liability  for,  77. 

firs,  when  proximate  and  when  remote  eaoae  of  Injinj,  77* 
BiAL  Estate,  oonverdon  of  into  peraonalty,  7S8. 

failure  of  title,  pnrohaaer'a  remedy,  660. 
RiOBiyBB,  peraonal  estate,  when  vesta  in,  068. 

real  estate  when  veats  in,  668. 
BioauFTOB  may  ahow  that  the  goods  did  not  beloQg  to^ieteidMti  WKl 
Rw.«ACT,  effeot  of  deed  of,  190. 
Rn  JuDiGAZA,  evidence  to  show  what  has  beoome,  607. 

SiDUonoN,  evidence  of  peconiary  ability  of  defendant,  90. 
Btatdtb  or  Fbauds,  agreement  that  trees  may  be  cut  down,  181. 
agreement  which  may  possibly  be  performed  within  one  year,  822. 
agreements  which  are  invalid  because  they  can  not  be  petlut'ined  In 

year,  622. 
party  accepting  part  performance  of  oontraot  void  by,  nnafe  pay 
622. 
BfOcacHOLDiBa,  contribntion,  liability  to^  673. 

liability  of,  on  judgment  against  corpotation,  688. 
suit  by  one  against  another  on  debt  due  from  the  oorporatlony  627* 
Suit,  promise  or  contract  never  to  bring,  366. 

Bunnr,  action  against,  by  a  co-surety  who  has  paid  the-debt  otlMrwIaa  tiian 
in  money,  44. 
debtor  who  is  a,  release  of,  by  creditor  making  him  beliefn  tlM  debt  la 
870. 


Watib,  riparian  owner^  right  to  diverti  III. 

Wat  or  NnoiaanT,  when  reserved  by  implkatloBriib 

Widow,  eondition  In  rsatraint  of  macriage  o^  IHL 
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INDEX. 


ASATEBCENT. 
AMD  PiucnmB,  U;  Vboma  ax»  Tn 

AOGBPTANGB. 
SMHioofixAna  Itrantuimrai^  lS-14^  UL 


^•jii):h. 


8m  JbmnuTiov  ▲»>  Awabih 

ACHOHS. 
r»  i^  lit  ISy  Daiiaoib»  6;  BxnauxD  abb  Wif%  7| 

MJUUMM^  $1  OmOH  ABB  QffVSOIBSt  4 ;  PUADnO  ABB 

ri  SmuRTBBir,  6;  Ttons  abd  Tiiwriw^  H 


ADMINI8TBATOB8. 
8m  SsmnoM  ABi>  AmnmnuMML 

ADMINI8TBAT0B  DB  BONIS  HOH: 

8m  BZBOIFTOM  ABB  AinOBBIBAaOML  C 


APMiasfoiro. 

8m  BvU>Mi OB,  11,  15}  lBFABOr»  & 

ADVEBSB  P068BSSI0K. 

POMnSIONB  OAB  KOT  BB  ^'TaOOD^  tO  BMk#  ft 

poMMrion  when  tlicM  U  no  privity  of  aslito  or 
of  tillo  betWMu  the  puti«t  ■oooeMiToly  cntaring  on  tho  liiid.   JM> 
MB  ▼•  ly^prtiionf  384. 
ti  ruiMiMiniw  u  CoBTiKUous  WHBBB  BmssnoB  LsAsn  the  prsmiMe  to  a»> 
other  who  entere  and  reniains  in  poMeetion  after  the  diaaeieor^  death,  ao 
at  will  or  snfferanoe,  and  af terwarda  takM  oonveyancM  irooi  dia> 
hein,  and  if  each  pOBaeaaion  endme  a  aoffioient  length  d  tioM 
the  owners  right  of  entry  ie  barred.    Id, 
Dbmabbabt  u  EnoPFBD  FBOM  Ibustino  that  Tbbabt  Bbtbbbd  bt 
IfBTAKB  M  to  the  bonndariM  of  hia  deed,  and  that  hia  entiy  oooatitated 
bo  Mmmmtyiw^  whstt  anoh  demandant  haa  already  admitted  that  thirlj 
yMW*  adveiM  poMMrion  have  been  proved.    Id, 
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4.  Smsr  vmMm  HoBnu  TraM^  vhovoh  ioor  Ttbm  u  Vom,  li  m 
A»  Tnriirr  MAmtQ  Biliid  ov  Dbbd  n  nor  Bbxoptsdto  Claim  bt 

and  advwM  poMMrion  where  it  tnrui  oat  thst  the  deed  does  not 

theland.    Id. 
C  Ax/wwaam  Vomamuut  worn,  mobb  csav  Twxmr  Ybam  U  a 

See  I>BBDB,6. 

AGENCY. 
L  AuUT^  AoTBOBiTT  TO  HuMJUTB  Reati1i>  LraxBUMSirv  OAjr  jrav  >■  SHOiwa 

hj  proof  ol  peral  aoknowledginfint  of  the  prinoipal  that  a  aealed  anlhor- 

hgr  had  been  given.    Pome  ▼.  Tucber^  22K&. 
%  AxAaam  cam  vox  TRANflorsR  Pbopkrit  from  himeelf  in  faienatnxal  oapeo- 

Hy,  to  himeelf  in  hie  capadty  of  agent.    Flonmot  ▼.  Adamu^  226b 
^  Av  IvnoBamurr  sr  ax  Aaurr  ov  ▲  Kon  ezeonted  to  the  finn  of  wUeh 

he  U  a  member,  la  ineffeotoal  to  bind  hie  prindpaL    Id» 
4.  Fact  of  Aauior  Kkxd  not  ArpaAB  vbok  Sionatubs,  where  one  party 

eigne  a  note  aa  agent  for  another.    Mcrm  ▼.  (Treea,  i7L 
&  A  Subaosnt's  Luuf  on  ths  Punocpal's  QtoouR  fob  SKBTion  DoHB  m 

ms  AoxMT  can  not  extend  to  any  other  aoooonta  than  thoae  *'*-*"*'**«^ 

with  the  agency.    McKendt  v.  NemuB^  291. 
0.  A  F6BXI0H  Pbih czpal  mat  Sub  a  Subaobrt  for  moneya  reoetTod  in  the 

cooree  of  the  agency.    Id, 

7.  WhXBB  THB  AoBNT  of  a  FoRKION  PbINGIPAL  BmPLOTS  a  StTBAOBHT,  all 

the  eeonrity  which  the  law  givee  to  the  immediate  agent  eztende  to  the 

aabagent.    Id* 
t.  Av  AoBNT*8  LiBN  18  NOT  Waivbd  by  charging  the  cbim  for  which  then 

ia  a  lien  in  a  general  merchandiae  aooonntb    Id. 
#.  AasNTs  AND  Faoiobs  of  Fobeion  Pbxncxfals  abb  Pbbbonallt  Bbstov- 

aiBLB  on  oontraote  mede  for  their  principal^  notwithatandlng  the  ageney 

li  known.    Id. 

10.  An  Aobntwbo6bDuttiti8  TO  Insubb  property  of  hiaprineipaly  and  who 
negleota  to  do  eo,  ie  liable  to  the  latter  for  any  loae  of  the  property  ooo^ 
aioned  by  a  peril  that  he  elixmld  have  inaored  agalnat  Sitong  ▼.  Sigk^ 
196. 

11.  Punchpal  mat  Sub  to  Eniobob  Bights  Aoqttibbd  bt  bib  Aobht,  thoogh 
the  former  reaidee  in  anothMr  statOt  and  the  fact  of  hia  being  a  party  in 
intereat  waa  unknown  to  the  defendant  who  contracted  with  the  agenl 
The  defendant  may,  however,  avail  himaelf  of  eqnitiea  exiating  in  Ua 
favor  and  againat  the  agent.     Taintor  v.  Prmderfftuit  618. 

ISi  AoiNT  CAN  NOT  MAINTAIN  ACTION  IN  BIB  OWN  Kamb,  oiilem  In  esoopliaaal 
oaaee,  aa  where  he  haa  the  righte  of  a  bailee,  etc    Id. 

1S»  Pbinoifal,  thovoh  NOT  DnoLOSBD  AT  TBB  T^MB  of  the  trtnaamtlon,  i% 
when  diM)overed,  generally  liable,  nnlem  a  dear  intent  ia  ahown  to  gifa 
azofaiaive  credit  to  the  agent,  or  anoh  intent  ia  to  be  inferred  from  tile 
eoatom  of  trade.    Id. 

CoBtOBATiONB,  1-3,  16,  16;  BviDBNOB,  11;  Faovobs;  IfonaaaHb  i| 
Salo,  2;  Watebooubsbb,  4;  WnErBBBSi^  lOl 

ALTERED  INBTEUMENTS. 
See  Kbootiablb  Inbtbumbbtb,  6-ft. 
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APPEALS. 
8m  Laan^  6;  Plbabino  and  Pbaohgi^  Stt  & 

APPEARAKCB. 
8m  Infakot,  5,  6;  Judomsbis,  7* 

APPBENnCESHIP. 
8m  Pabott  and  Ghild»  i^  A. 

APPUBTENANGBS. 

See  Flats,  1,  4. 

ABBITRATION  AND  AWABD. 

L  AWABD  OF  BdXBBIS   MUST  GONVOKM  TO  THX  SUBMISnOV*     JoktUm   ▼• 

JVbftfe»486. 
%  Undxb  a  Obnbbal  SuBMiasioNy  Both  Law  and  Fact  abb  Submittbd  to 

the  Judgment  of  the  arbitraton  or  referees  for  their  considenttion  and 

deoiaion.    Id. 
X  Submission  of  thb  Law  Includes  Subkission  of  Buues  of  EyiDENCB» 

and  the  dedflion  of  the  referees  is  as  conclosiTe  in  relation  thereto,  as  in 

relation  to  any  other  matter  of  law  or  fact  submitted.    Id, 
4.  Bbbob  in  Application  of  Bulbs  of  Evidencb  does  not  alone  oonstitute  m 

valid  reason  for  Mtting  aside  an  award.    Id, 
ib  Faib  and  Impabtial  Judombnt  of  Bsfebxes  is  Gonclusivb,  both  upon 

the  law  and  the  facts  of  the  matters  submitted  and  decided,  in  caM  tho 

referees  themselTes  have  placed  no  limit  upon  the  exerdM  of  the  poww 

conferred  by  the  submission.    Id. 

0.  BQUirr  MAT  Intbbfbbb  to  Sbt  Asidb  Awabds  in  oases  of  fraod,  aooident^ 

or  mistake.    Rand  r,  Sedkigton^  475. 
7.  AwABD  will  bb  Sbt  Aside  when  it  was  for  a  larger  sum  than  was  claimed, 
and  in  favor  of  one  of  the  parties  who  was  indebted  to  the  arbitratcfs, 
and  who  pledged  it  to  the  arbitrators  for  their  claims  m  soon  m  it  wm 
madp.     Id, 

ASSAULT. 

Sm  Cbdcinal  Law,  IMS. 

ASSIGNMENTS  FOB  BENEFIT  OF  GBEDITOBa 

1.  AflBiONMBNT  OF  All  THB  Debtob's  Pbopebtt,  ss  required  by  statute^  held 

to  have  been  effected  by  the  language  used  in  the  particular  case.    Pii$ 
T.  JB^Mon,  250. 

Si  An  Assionmbnt  is  not  Avoided  by  the  retention  by  the  assignor  of  prop- 
erty specified  in  the  instrument  as  being  assigned.    Id, 

X  The  Design  to  Gut  off  Attachments  does  not  invalidate  an  assignment 
duly  made  and  executed  as  required  by  statute.  The  motives  of  the  as* 
signer  can  not  be  inquired  into,  to  the  injury  of  parties  to  the  instmmant 
to  whom  those  motives  are  unknown.    Id, 

A  An  Assionmbnt  is  Void  which  does  not  secure  an  equal  distribution 
among  the  creditors,  but  reserves  a  portion  to  the  assignor.    Id, 
Am.  Dxa  Toi..  ZXXYIII— 60 
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ft.  DKsmosr  Pbaohcsd  by  the  Absionob  to  prevent  ftttadmienti  does  not 
inTBlidate  the  ungnment  made  honajide  for  the  benefit  of  all  crediton. 

A.  AflnoimxNT  Exjkiutjbd  bt  Orx  or  thb  Pabihsbs  in  the  firm  name  is 
good,  it  appearing  that  both  partners  acknowledged  the  instrnment.  Id. 

7*  DnroB,  zv  Maxxno  AasiamcBiiT  vor  Bknutt  of  his  CBSDnoBS,  can  not 
withdraw  from  its  operation  any  part  of  his  property  for  the  fatore  sop- 
port  of  himself,  and  therefore,  where  such  debtor  gires  to  a  person  his 
note,  and  reoeives  the  note  of  the  latter  for  the  same  sum,  for  the  par- 
pose  of  providing  a  fntore  support  for  the  debtor,  the  note  to  be  paid 
from  the  goods  assigned,  sach  transaction  will  be  treated  as  frandnlimfc 
and  void  as  to  creditors.    PeUibone  ▼.  Stevens,  57. 

IL  AflnoHMSMT  ConTAnmro  a  Tbust  fob  thb  Assionob  himself  is  void.  Id, 

ASSIGNMENTS  OF  CONTRACTS. 

L  Absionmbnt  of  a  Chosb  in  AcnoN  takes  precedence  over  a  sabseqnoni 
assignment  thereof,  though  notice  of  the  latter  be  first  given  the  debtor. 
Bot  the  debtor  may  lawfully  pay  to  the  subsequent  assignee  until  he  rs- 
oeives  notice  of  the  prior  transfer.    Muir  y.  Schenek,  633. 

Si  Pbiob  AsnamcxNT  of  Chosb  m  AonoK,  though  Notigb  thbbbof  has  not 
been  given  the  debtor,  prevents  its  passing  by  a  general  assignment 
mider  the  bankrupt  or  insolvent  acts,  or  by  attachment  by  creditor  of 
the  assignor.    Id, 

IL  AflSiaBHBHT  AB  BBTWBBN  Absionob  anb  Aflsiomus,  IS  Pkbfbct  witfaool 
any  notice  to  the  debtor.  Such  notice  is  required  for  the  hitter's  protec- 
tion only,  and  may  be  given  at  any  time  before  payment  is  made  by 
him.    Id 

4»  Abbiokbb  of  Chosb  in  Action  mat  Sub  in  his  own  Nakx,  on  an  express 
promise  by  the  debtor  to  pay  him,  if  such  promise  is  grounded  on  a 
sufficient  consideration.  Bnoh  consideration  does  not  exist  where  the 
assignee  because  of  a  prior  assignment  never  was  entitled  to  payment  of 
the  debt.    Id. 

ASSUMPSIT. 

L  In  AsBUMPSiT  fob  Monbt  Had  and  Bbcbivbd  for  goods  of  the  plaintiff 
sold  by  the  defendant^  it  is  sufficient  to  prove  that  defendant  did  sell 
the  same,  and  received  payment  in  any  manner.    HcUhaway  v.  Btmr,  278. 

2.  Idbm.— -That  Defbndant  had  Rbokivbd  Pathbnt  is  a  question  for  the 
jury  where  it  is  proved  that  he  said  he  had  sold  the  goods.    Id, 

IL  FtBA  OF  NoN  AssuupsTF  Adiots  Nbably  Evbbt  Defbnsb  which  shows 
that  plaintiff  had  no  cause  of  action  when  he  brought  his  receipt.  Toting 
V.  SummeU,  694. 

4.  Tbndbb  ob  Set-off  can  not  bb  Pboved  undeb  Plea  of  Non  Assump- 

sit, because  they  admit  a  good  cause  of  action  in  the  plaintiff.    Id, 

5.  Dqohabob  in  Bankruptct  and  Statute  of  Ldotationb  are  defenses 

not  available  under  plea  of  non  aseumpHt,    Id, 
t,  Monet  WBONOFULLt  Paid  undeb  a  Mistake  of  Facts,  may  be  recovered 
in  an  action  for  money  had  and  received.    iVofitier  Bank  v.  Mone,  28^ 

ATTACHMENTS. 
L  Standing  Cobn  and  Potatobs  in  Gbound  mat  bb  Attaohbd  if  ripa  far 
harvest.    Heard  v.  I^airbankSy  394. 
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%  To   OOflBlTfUTJI  ATTAOmfENT  OF  STA2n>INO  COBV  AND  POTATOES  in  the 

ground  aotoal  poasewion  moat  be  taken  by  gathering  them  and  patting 
them  in  ft  place  of  aafety.    Id, 

S.  Iff  A  Tbubtis  Prookss,  NoncB  to  Gbxditob  need  not  be  given.  MeAl* 
UaUr  ▼.  Broohi^  282. 

4.  EioiiPTOB  roB  Attached  Pbofxbtt  is  Estopped  bt  bis  Begeipt  from 
afterwards  setting  np  title  thereto  in  himself,  where,  ftt  the  time  of  the 
ftttaehment,  he  gave  the  receipt  without  asserting  any  claim,  and  the  de* 
fendant  in  the  attachment  then  had  other  property  which  the  officer 
oonld  and  would  have  attached  had  the  receiptor  at  that  time  asserted 
his  daim  to  the  property.    Dtwey  ▼.  Fields  376. 

fiw  LiEir  Gbeated  bt  Isbuange  of  Attachment  is  Lost  when  defendant  in 
the  attachment  dies.     Swerimgtn  ▼.  Ebtriuif  463. 

Bee  AsnoNXENTS  fob  Benefit  of  Cbeditobs,  8,  5;  AsnoNiiXNTa  of  Cov- 
TBAOTS,  2;  Bankbxtptct,  2;  Statute  of  Limitationb,  1. 

ATTOKNEY  AND  CMKNT. 

L  AuTBOBiTT  OF  Beoulablt  LICENSED  SoudTOB  to  appear  for  his  supposed 
client  will  not  usually  be  inquired  into.    Am,  /us.  Co.  y.  OaUey^  561. 

SL  Pabtt  fob  Whom  Soucitob  Appeabb  may  deny  the  latter's  authority,  and 
apply  to  the  court  for  relief,  and  the  court  may,  where  the  adTerse  party 
hiM  acquired  no  rights,  correct  the  proceedings  and  compel  the  solicitor 
to  pay  the  costs.  If  the  adverse  party  has  acquired  rights,  the  proceed- 
ings, in  case  the  solicitor  is  responsible,  may  be  allowed  to  stand,  and  tha 
party  for  whom  the  solicitor  appeared  must  seek  redress  against  the  latter. 

Id. 

See  (}0BP0BATi0NS,  3;  Evidence,  10,  12. 

ATTORNMENT. 
See  Receivebs,  2. 

AUTHENTICATION. 
See  Evidence,  9,  10. 

AWARDS. 
See  Abbitbation  and  Awabd. 

BAILMENTa 
See  Liens,  3»  4. 

BANKRUPTCY. 

L  The  Felino,  bt  a  Suttob  in  a  State  Coubt,  of  a  PErmoN  in  Bank- 
BUPTcr,  under  the  act  of  congress,  renders  it  the  duty  of  the  state  court 
to  suspend  at  once  all  proceedings  for  a  reasonable  time,  in  order  that  the 
assignee  of  the  petitioner,  in  case  he  be  decreed  a  bankrupt,  may  be  sub- 
stituted for  him  in  the  action.    FUher  v.  Fo«e,  243. 

2.  An  Attachment  Lien  is  Ovsbbeachzd  by  a  decree  in  bankruptcy  founded 
upon  a  petition  filed  befoie  any  judgment  was  obtained  in  the  attach- 
ment suit;  though  this  was  instituted  before  the  petition  was  filed.    Id. 

Bes  AasiGNMKMTS  OF  CoNTBAOTS,  2;  ASSUMPSIT,  5;  Landlobd  and  Tenant* 

9,  10. 
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BA19K8  AND  BA17EING. 

L  WxiBB  Pabtt  flzoHAiroBS  Notes  or  a  Broken  Baxx  for  those  of  mwdtntak 
one,  the  Ion  mnat  fall  on  him,  both  parties  bemg  ignorant  of  the  iaihim 
at  the  time  of  the  exchange.    F^roTUier  Bank  ▼.  Mone,  284. 

%  BuLi  PonoB  X8T  GoKDino  Dkfekdentis  dobs  not  Afflt,  -when  plaintiff 
sues  to  xeoorer  for  loss  canaed  by  the  failare  of  a  hank  whose  notes  lis 
has  reoerved  in  exchange  for  those  of  a  solyent  bank.    J<L 

X  Pabtt  18  NOT  BotTND  TO  Pbbsent  B1LL8  TO  Bank  vob  Patxbnt,  the  hank 
having  &iled,  before  returning  them  to  the  party  from  whom  he  has 
reoeiTed  them,  when  he  had  taken  them  as  cnrrency,  and  to  be  used  as 
snch.    I(L 

4.  TwaxixaL  of  thb  Bills  to  thb  Dbpbndant  is  Excused,  where  he  decUresin 
peremptory  terms  that  he  will  have  nothing  to  do  with  them.    Id. 

ib  Thb  Holdbb  ov  a  Bank-note  Who  Cuts  It  in  Two  for  the  pnrpoee  of 
transmisBion  is  entitled,  in  case  the  one  half  is  lost,  to  recover  the  entire 
amonnt  npon  presentation  of  the  other.    Murdoch  v.  Union  Bcmk^  197. 

t»  Comso  A  Bank-note  in  Two  Destbots  its  Neootiabujtt  until  the  two 
halves  are  reunited,  and  the  person  presenting  either  half  must  aooount 
lor  its  mutUated  appearance,  before  he  can  recover.    Id, 

Y*  ficATB  Bank  Taking  Bill  oe  Exchange  vob  Collection  for  a  reasonable 
reward  is  liable  for  damages  resulting  from  its  failure  to  present  it  to  the 
dfawee  for  aooeptanoe  or  payment.     Tydon  y.  StcUe  Bank^  139. 

BIGAMY. 
Cbdonal  Law,  2;  Witnessbs,  2l 

BIU^  OF  EXCHANGE. 
See  Banks  and  Bankinc^  7. 

BILLS  OF  LADING. 

Utont  BiUi  ov  Lading  Making  Goods  Deuvebablb  to  Shifpeb^ 
OBDEBy  where  he  ships  them  on  his  own  aooount  and  risk,  and  traosndts 
the  bill  of  lading,  indorsed  in  blank  to  sucoesaors  of  a  firm  to  which  he 
is  indebted,  with  authority  to  fill  the  indorsement  by  making  the  goods 
deliverable  to  themselves  or  another,  and  to  ^pply  the  prooeeds  in  pay- 
ment of  the  shipper's  debt,  and  they  accordingly  fill  the  indorsement  by 
making  the  goods  deliverable  to  a  stranger,  with  authority  to  sell  them, 
pay  freights,  and  account  for  the  proceeds  in  payment  of  the  shipper's 
debt,  and  such  stranger  receives  the  goods  and  becomes  responsible  for 
the  freight,  duties,  etc.,  the  property  vesta  in  him,  and  not  in  the  ored- 
itoirs  to  whom  such  debt  is  owing,  and  he  may  maintain  replevin  against 
an  officer  afterwards  attaching  the  goods  as  the  property  of  suofa  cred- 
itors.    Chamdkr  v.  Sprague,  404. 

BONA  FIDE  PUBCHASEBS. 

L  PuBflHASEB  HATING  NoncE  OV  MoBTOAGE  on  the  land  parchased,  takessuV 
Jeot  thereto,  notwithstanding  a  mistake  in  the  mortgage,  by  reason  of 
wfaioh  the  land  is  not  correctly  described.     WUU$  v.  Hendenon^  120. 

2.  Obanteb  in  Vqluktabt  Deed  is  not  Bona  Fedb  Pubcoiasbb,  who  will  be 
protected  against  an  outstanding  mor^^age  of  which  the  grantor  had 
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vMobt  and  wben  snbh  irolnntazy  deed  is  made  for  ike  bensAI  ot  the 
gnator'e  onditon,  the  latter  acquire  no  rights  under  it  as  against  the 
mortgBge.    Id, 

BONDS. 

1.  Bond  Tasbk  vob  Simplb  Comnmcr  Dbbt  meiges  and  discharges  the  debt. 

McKangMm  y.  Partridge,  731. 
ti  BoKD  GiVBR  BT  Ovs  Mbubeb  07  FiRM  f or  a  partnership  debt  is  bindiog 

only  on  the  party  executing  the  bond,  and  not  on  the  partnership.    Id, 
S.  DxATH  Excuses  Nok-pxbvobmance  of  Condition  or  Bond,  when  it  calls 

for  personal  service  on  the  part  of  the  obligor.    Blahe  y.  NUes^  606. 
4.  Wmoui  GoNDinoM  was  that  Obuqob  should  Takb  Poob  Dkbxobi^ 

Oath  within  a  year,  and  he  died  before  the  expiration  of  the  year,  per* 

formanoe  of  the  condition  is  excused.    Id, 

See  Equitt,  5;  SuxunrsHiP,  & 

BOOKS  OF  ACCX)UNT. 
See  EviDSNOEy  16»  18-22. 

BOUNDARIES. 
8aa  ADWEBtM  Possubion,  3;  Dxsds,  8-12;  WAznoooBSH^  T-iL 

BUBDEN  OF  PROOF. 
See  BnonoDTF,  3;  Bvidenoi,  1;  Flats,  3;  Hzohwati^  (IL 

CAVEAT  EMPTOR. 
See  Vendor  and  Vendbx,  2. 

CHOSES  IN  ACTION. 
See  AssiONUXNTs  or  Contbaots,  1«  2;  4. 

COMMON  CARRIERS. 
See  BiLLB  or  Ladino;  Dabiaoss,  1;  JtATf.wiAna, 

CONFLICT  OF  LAWS. 

Wbibb  PBOOBEDiiros  upon  a  Judomsnt  abb  Stated  bt  thb  Law  of  tbb 
FoBUM  where  it  is  obtained  for  a  certain  period,  the  Judgment  creditor 
will  not  be  allowed,  during  such  period,  to  proceed  in  another  jnrisdio- 
tion,  in  an  action  founded  upon  sach  judgment,  and  the  object  whereof  is 
to  obtain  its  satisfaction  by  applying  thereto  the  assets  of  his  debtor 
within  this  latter  jurisdiction.    Briffga  r,  Spenear,  239. 

CONSIDERATION. 
See  Assignments  of  Contbaots,  4. 

CONSPIRACY. 

L  QiNEBAL  Rules  of  the  Common  Law  Making  CoNSPmAor  Indioxabli 
cflbnse,  were  used  and  approved  in  Massachusetts  before  the  adoption  of 
its  oonstitQtion.  and  are,  therefore,  in  force  here;  but  the  English  statutes 
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regoLitiiig  IIm  Mttleiiient  of  panpen,  and  ike  mgm  of  laboten,  aad 
miking  it  penal  for  any  one  to  engage  in  a  tiade  to  which  he  had  not 
aenred  a  fall  apprenticeahip,  not  being  adapted  to  our  colonial  oonditiony 
were  not  adopted,  need,  or  approved,  and  are  not,  therefore,  in  U 
here.    CammonweaUh  ▼.  Hunt,  346. 

Si  Indictabub  CoirspnucT  must  bx  a  Gombinatioh  of  Two  ob  Mobb 

aoNa,  by  aome  concerted  action,  to  accomplish  acme  criminal  or  nnlawfiol 
parpose,  or  to  accomplish  some  purpose  not  in  itself  criminal  or  nnlawfiUp 
by  criminal  or  nnlawfol  means.    Id. 

X  UirLAWFUL  AoKuncxvT  IS  THX  Gist  of  the  Offbhsx  of  CovspntAcnr,  and 
it  is,  therefore,  unnecessary  to  charge  the  ezeontion  of  snch  agreement 
The  ezecation  is  merely  proof  of  the  intent,  or  an  aggravation  of  th« 
criminality  of  the  nnlawfol  combination.    Id. 

4.  WhXBS  CbIMIKALITT  of  CoNSPIHACr  CoNSIBTB  of  UHLAWFUL  AOIlKKMJtWT 

of  two  or  more  persons  to  compass  or  promote  aome  criminal  or  illegat 
pnrpose,  that  pnrpoee  must  be  fnlly  and  clearly  stated  in  the  indictment; 
and  if  the  criminidity  of  the  offense  charged  consistB  in  the  agreement  to 
oompass  or  promote  some  purpose  not  of  itself  criminal  or  unlawful,  by 
the  use  of  criminal  or  unlawful  means,  such  means  must  be  set  out  in  the 
indictment.    Id. 

§,  IXPKIIFBOT   AyXBHXHT,    IN    InDICTMXNT,    OF   FaCTS    COMaTlTUTlHO   I>B- 

BOBiFnoir  of  the  offense,  is  not  aided  by  the  introductory  matter  there- 
in, nor  by  the  qualifying  epithets  attached  to  the  facts,  nor  by  the 
alleged  injurious  consequences  of  snch  facts.    Id. 

t»  PUBFOSB  OF  SOOIBTT  ObOAITIZED  UNDXR  AO&BOCBMT  VOT  TO  WOBX  foT 

any  person  who  should  employ  any  journeyman  or  other  person  not  a 
member  of  such  society,  after  notice  given  him  to  discfaazge  such  work- 
man, is  not  unlawf  uL    Id, 

7.  Whxbb  AasooiATioir  is  Fobmxd  fob  Inkocbnt  PiTBFOsn,  and  its  powers 
are  afterwards  abused,  by  those  who  have  the  management  of  it,  to  pox^ 
poses  of  oppression  and  injustice,  those  guilty  of  such  abuse,  and  thoaa 
who  consent  thereto,  will  be  criminally  liable,  but  not  the  other  mem- 
bers of  the  association.    Id. 

6.  Whsbb  Objbcib  of  Sogiett  abb  Lawful,  it  is  not  unlawful  to  seek  to 
attain  those  objects  by  refusing  to  work  for  any  one  who  ahall  employ  a 
Journeyman  not  a  member  of  such  society.    Id. 

H  Association  Sxbeino  to  Attain  its  Ends  bt  Meajm  Tbnddio  to  Ik- 
rovxBiBH  Othbbs,  that  is,  to  lessen  their  gains  and  profits,  Is  lawful  or 
unlawful  according  as  such  means  are  lawful  or  unlawfuL    Id, 

CONSTITUTIONAL  LAW. 

1.  Liqiblatubb  mat  Constitutiovallt  Axtthobizb  a  Goubt  of  JuanoB  to 

grant  divorces  after  judicial  ascertainment  that  sufficient  lawful  eansa 
exists.    BertheUmy  v.  JohiMon^  179. 

2.  Thb  Obligation  of  a  Contbaot  is  not  Tmfatbkd  Ivy  such  a  law.    Jd. 
^  A  Law  Dbolabino  the  Fobfeitubb  of  the  Salabt  of  a  Judge  for  a 

failure  to  perform  his  duties,  is  unconstitutional,  as  being  an  indirect  at- 
tempt by  the  legislature  to  assume  a  control  over  the  salaries  of  the 
Judges.    Ex  parte  TuQy,  33. 
4.  Leoislatubb  can  Remit  Psnaltt  Aogbuino  to  a  County  in  its  publie 
capacity  as  an  integral  part  of  the  state.    StaU  Y,B.AO.Ii.S.  Oix»  S17. 
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IL  LWHBLATUSB  HA8  A   GOHTBOUJKO   AND  DUPOfllHO    POWKB    OTttT   pnbUo 

propcirty*    ^^ 
ti  CoKsnTunoNAL  FaoYnaov  PBOHZBrmro  iMPAninro  or  Obuoatioh  ov 

CovTRAOSB  does  not  apply  to  contracts  relattng  to  pablio  property.  Id, 
1m  Statutb  Bxlbabino  PxNAi/rr  Aoobuxno  to  Couivrr  on  aooount  of  the  fsil* 
ore  of  a  railroad  company  to  comply  with  its  act  of  inooQwratioa  does 
not  violate  the  provision  in  the  constitation  prohibiting  the  legislatare 
from  impairing  the  obligation  of  contracts.  Id. 
fti  AotInoorporatino  Railboab  hot  a  Gostkaot,  Wbxn. — ^Whera  an  act  of 
the  legislatare  incorporating  a  railroad  company  makes  it'the  duty  of  ths 
company  to  so  locate  and  constmct  its  road  that  it  shall  pass  throogh 
oertain  named  places,  and  imposes  a  forfeitore  in  case  of  a  failnre  to  so 
locate,  the  act  is  not  a  contract  but  a  case  of  penalty,  snbjeot  as  to  its 
enforcement  to  the  will  and  pleasure  of  the  legislatare.    Id, 

See  HiOHWATB,  4. 

CONTEMPT. 

L  VoB  CosTBiim  HOT  CommTiD  nr  ths  Pukhicb  of  the  ComtT,  two 
modes  of  proceeding  are  by  statnte  provided:  1.  Anorderontheaccnsed 
to  show  oaose;  2.  An  attachment  to  arrest  the  acoosed  and  bring  him 
befbfe  the  oonrt.  In  either  mode  the  party  complaining  most  produce 
proof  of  the  misconduct  by  affidavit  or  other  legal  evidence,  as  the  foun- 
dation of  the  proceedings.    Albany  QUy  Bank  v.  Schermerhom^  651. 

H  Whkn  Proosedino  fob  Contempt  is  bt  an  Order  to  Show  Cause,  copies 
of  the  order,  affidavit,  or  other  legal  evidence  used,  must  be  served  upon 
the  accused  or  his  solicitor,  such  length  of  time  prior  to  the  hearing  as 
ths  court  shall  in  such  order  direct.  If  the  party  accused  does  not  appear, 
or,  when  appearing,  does  not  deny  the  alleged  misconduct,  the  court  may 
at  onoe  make  a  final  dedsion  and  award  the  proper  punishment.  If  the 
misoondaot  Is  denied,  the  court  may  discharge  the  order,  or  may  allow  in* 
tsROgatories  to  be  filed,  and  refer  it  to  a  master  to  take  the  answers  of 
the  accused,  and  such  evidence  as  either  party  may  offer.  The  evidence^ 
and  not  the  master's  opinion,  must  be  reported  to  the  court    Id, 

IL  br  A  Pboobedino  fob  Contempt,  by  Attaobmsnt,  when  the  defendant 
appears  or  is  brought  before  the  court,  unless  he  admits  the  contempt, 
the  court  must  require  interrogatories  to  be  filed,  specifying;  the  facts  «id 
droumstances  of  the  alleged  misconduct  and  requiring  lus  answer  thereto. 
When  answered,  the  court  may  proceed  to  dedde  the  question  of  con* 
tempt,  or  may  refer  it  to  a  master  to  take  and  repwt  such  other  evidence 
as  either  party  may  produce  to  him  relative  to  the  contempt.    Id. 

4.  Intebbooatobies  to  a  Person  Attached  fob  an  Alleged  Contempt 
should  be  directed  to  the  facts  stated  in  the  petition  on  which  the  order 
for  the  attachment  issued.    Id. 

(IL  Intebbooatobies  concebnino  an'  Alleged  Contempt  should  be  person* 
ally  answered  by  the  party  proceeded  against  when  his  personal  knowl- 
edge will  enable  him  to  answer.    Id. 

fti  Pbooeedinqs  fob  Contempt  oan  not  be  Used  to  enforce  delivery  to  a  i^ 
•  eeiver,  by  third  persons,  of  property  of  which  he  has  never  had  posses- 
sion, though  he  may  have  the  right  to  obtain  such  possession  by  propel 
proceedings.    Id. 
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7.  OEDXBiJvovCcmTiOfioirfOBCoMTxiCFT,  wlialiidioiiMxwitoa^ 
Id. 

known  to  nor  ftdmittad  by  defendant,  tue,  on  tiie  hearing,  the  petHiaB 
and  original  papers  on  which  the  attachment  was  granted,  and  alsa 
other  oTidence.  Id. 
9l  Pxbsoh  Pbosioutxd  fOB  GoimMPT  m  Emtitlid  to  Bsrsm  ov  ms  Av- 
0WXB8  to  the  interrogatories  as  far  as  they  go,  hat  snbject  to  be  oontra- 
dieted  by  the  affidayita  and  other  evidence  of  the  prosecution.    Id. 


CONTRACrrS. 

JUnonoDhB  07  Ck>VTRACX8;  Bonds;  Oonsiitctiokal  L^w;  2;  6^  7»  8| 
Bquttt,  8;  PuuDDfo  Aim  Practioje,  4,  9;  RMomaioy  ov  CoHiiuoiai 
Statijti  ov  Fbauds. 

CONTRIBUTION. 

See  SuBSTTSHiP,  8,  4. 

CONVERSION. 
Sea  BBWonoNS,  7, 14;  Tbovsb»  % 

COPARCENERS. 
See  Co-txvahot. 

CORPORATIONS. 

L  OOBPORATIOHS  HAT  BB  BotTVI)  BT  THB  ACTS  OV  THEIB  AOBim^  thOQ^^  BOl 

nnder  seal,  nor  in  writing.    Am.  Ins.  Go.  r.  Oakteff,  561. 

Si  AtTTHOBITT  OF  AOBNT  07  COBPOBATION  MAT  BB  InTBBBBD  frOOH  faCtS  and 

dronmstanoes.    Id. 

8l  Poweb  bbox  Pbbsidbbt  of  Cobfobation  AuTROBiznra  ab  AnoBinR'  to 
do  certain  acts  on  its  behalf  will  be  presamed  to  have  been  anthoriaad; 
and  if  the  president  exceeded  his  authority  he  is  answerable  to  the  oor- 
poration.    Id. 

4.  Ik  Cbeditobs'  Sttttb  aoaikst  a  Cobfobation,  when  an  ezeeation  ai  law 
has  been  retamed  unsatisfied,  the  creditors  may  proceed  by  bill  or  peti- 
tion in  equity  for  a  seqnesjbration  of  the  corporate  property.  The 
remedy  by  bill  is  the  more  appropriate  when  it  is  intended  to  charge  the 
stockholders  and  directors  personally.   Judstm  v.  Rosaie  OaUna  Co.,  669. 

8.  Cbxditobs  of  a  Cobpobatton  DBsniiNO  to  Makie  Thbmsslvxs  Pabtiks  to  a 
snit  to  wind  np  its  ai&irs,  must  proceed  in  the  same  manner  as  ezecntoia 
and  tnutees  having  claims  against  a  deceased  person,  viz.,  by  going  be- 
fore a  master,  on  a  decree,  and  proving  their  debts.    Id, 

8.  Stooxholdxbs  of  thb  Rossis  Galena  Company  are  liable  only  for  the 
debts  of  the  corporation  contracted  while  they  were  stockholders;  hence 
creditors  whose  debts  were  contracted  at  diffiarent  dates,  can  not  ]<^  in 
one  suit,  and  in  it  litigate  their  claims  against  fQl  who  were  stockholders 
at  any  of  the  dates.    Id. 

7.  Thb  Stookboldbbs  of  thb  Rossib  Oalbna  Company  behig  Jointly  and 
severally  liable  only  for  the  debts  contracted  while  they  were  share* 
holders,  equity  will  not  enjoin  all  proceedings  against  them  at  law,  sad 
compel  other  creditors  to  come  and  prove  their  debts  under  the  dt 
in  the  first  snit    Id. 


ti 
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0.  Qin  Stockboldkb  oak  hot  MAinTAnr  an  AonoN  aoahistths  Oihkbs  to 
raoover  for  a  debt  dne  from  the  whole.  He  is  left  to  the  remedies  avail- 
able to  a  partner,  who  has  a  daim  or  debt  due  from  the  firm.  BaUeif  ▼. 
Baneher,  626. 

9l  Stogkboldeb  bsino  Indobsxx  of  a  Notx  Mads  bt  a  Cobfobatioit,  oan 
not  recover  in  an  action  against  the  indorser.    Id. 

IOl  Cbeditob's  Action  AOAiirsT  Stockholdebs  is  based  on  the  original  de- 
mand, and  not  on  judgment  previously  recovered  therein  against  the  cor- 
poration, though  he  is  required  to  recover  such  judgment  to  entitle  him 
to  sue  the  stockholders.    Id. 

IL  C!o8TS  07  Action  against  Cobpobation  are  not  recoverable  in  an  action 
against  the  stockholders  on  the  same  demand.    Id. 

12.  Municipal  Cobpobation,  when  in  the  Exsboise  op  Fbanceisbs  and 
TBM  PBOSBOimoN  07  WoBKS,  for  its  emolument  or  advantage,  and  in 
which  the  state  in  its  sovereign  capacity  has  no  interest,  is  answerable  as 
a  private  corporation,  although  such  works  may  also  be  in  the  nature  of 
great  enterprises  for  the  public  good.    BcuUy  v.  Mayor  etc.  qfN.  F.,  669. 

18.  Municipal  Ck>BP0BATi0N. — Powers  granted  exclusively  for  public  purposes 
belong  to  the  corporation  in  its  public,  political,  or  municipal  character. 
Powers  granted  for  private  advantage,  though  the  public  may  also  derive 
benefit  therefrom,  are  to  be  regarded  as  exercised  by  the  municipality  as 
*  private  corporation.    Id, 

\L  Municipal  Cobpobationb,  in  theib  Pbitate  Ghabacteb  as  owners  or 
occupiers  of  property,  are  regarded  as  individuals,  and  answerable  accord- 
ingly.   Jd. 

Vk  Municipal  CJobpobations,  in  the  Exebcisb  op  Po  webs  Gbanted  for  their 
private  emolument  or  benefit,  are  answerable  for  the  negligence  or  un- 
akillfulness  of  their  agents,  though  the  latter  are  not  appointed  by,  nor 
are  they  under  the  control  of,  the  municipality,  but  are  chosen  by  the 
governor  and  senate.  Id, 
16L  Wateb  Comuissionebs  of  New  Yobk  held  to  be  agents  of  the  dty,  for 
whose  acts  the  municipality  is  answerable,  though  selected  by  the  governor 
and  senate,  and  not  subject  to  control  or  removal  by  the  dty.    Id. 

See  CQNBTXTunoNAL  Law,  7,  8:  Evidence,  6.  7;  Hiohwatb,  6,  6;  Tbusts 

AND  Tbustess,  3. 

COSTS. 

L  EzpiNSBB  OF  Plaintiff  betond  ms  Taxable  Corns  mat  be  Allowed  to 
him  by  the  jury  in  trespass  and  in  other  actions  sounding  in  damages. 
(Watee,  J.,  dissenting.)    Lindty  v.  Bwhudl,  79. 

2.  AaSIONEE  WILL  BE  ALLOWED  CoSTS  OF  AN  ACTION  OF  TbBSPASS  brought 

by  him  in  good  faith  to  recover  property  assigned  to  him,  although  he 
fiul  in  such  action.     PetUbont  v.  Stevens,  67. 
S.  Whebe  Mobtgagee  Fibst  Bbdtos  AcnoN  at  Law  on  his  Note,  and 
afterwards  seeks  a  foreclosure  of  his  mortgage,  the  ooats  of  the  action 
will  be  allowed  as  a  part  of  the  mortgage  debt.    Id,y 

See  Cobpobations,  11;  Habeas  Cobpus,  L 

00-TENANC7. 
L  Gbop  Obowzko  ov  Pdbpabst  of  Each  Oo-tknant»  at  Tmi  of  Pabct 
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noH,  beoomiw  tfaemfter  Ihe  property  of  eeofa  in  severalty.  OaXkomi  ^ 
aMftk,3dO. 

S.  CujM  OF  Air  SxGLuanrx  Bioht  bt  Ovb  of  Two  Jonrr  TsrAins  dniieg 
the  time  that  both  are  aotaally  ia  poeseesioii,  does  not  render  hie  poeiea- 
■ion  ezdmive,  nnleai  it  is  shown  that  there  is  sufficient  legal  foondatioe 
for  the  claim,  or  thftt  the  other  has  recognised  or  admitted  it.  Robots 
mm  y.  Rchertmm,  148. 

%  Wkbbx  two  Copaboxnsbs  abx  iir  Posbsbsiok,  and  dnring  the  abeenoe  of 
one  of  them  a  third  enters  to  combine  with  the  other  in  preventing  hie 
retom,  it  is  for  the  jury  to  determine  whether  by  snch  entry  the  intmdec 
Is  to  be  deemed  to  be  jointly  poeseesed  as  a  ooparoener.    Id, 

4.  Whxbx  Two  Gopaboenbbs  Who  ass  in  Possessiom  combine  to  keep  oat  a 

third  daring  the  temporary  absence  of  the  latter,  and  he,  npon  his  re> 
tarn,  in  conjanotlon  with  a  stranger,  makes  a  forcible  entey  and  tnxns 
oat  the  others,  it  may  be  inferred  that  the  object  of  the  forcible  entry 
was  to  obtain  an  exdosiTe  possession  of  the  premises,  espedaUy  where  it 
appears  that  such  ooparoener  had  previoosly  claimed  the  abeolnte  estate. 
Id. 
8b  Thb  CoPABoxiTKBS  Who  ABB  EzoLUDBD  OAiT  xoT  in  snoh  csse  obtain  a  judg- 
ment for  restitation  to  the  exdnsiTe  possession.  In  an  action  of  foraUe 
entry  and  detainer.    Id. 

0.  An  Intbntion  bt  Onx  CJopaboknxbvo  Ezoludb  Anoxhbb,  conceived  dar> 

log  the  temporary  absence  of  the  latter,  does  not  amount  to  a  disseisin 

in  fact  unless  he  submits  thereto.    Id, 
7«  Judgment  of  BBmruTioN  in  an  Action  of  Foboiblb  Ebtbt  and  detainer 

hf  a  ooparoener  against  another  who  has  turned  him  out  should  be  for 

the  joint  possession  of  the  premises.    Id, 
t.  Onx  Co-tbnant  can  not,  durxno  tbb  Tempobabt  Absbnob  of  Anothb^ 

disseise  him  and  render  his  forcible  re-entiy  tortious,    /d. 

COUNTIES. 
See  CoNBTiTUTiONAL  Law,  4,  7. 

COUETS. 
See  CdNociTDTioNAL  Law,  1;  Oontbxpt. 

COVENANTS. 
Bee  DA3Ui:rit,  2,  7»  8;  Lanblobd  and  Tbnant,  1-4;  Mastib  and  Sbbtab^i; 

1;  PULADINO  AND  PfiACnOB,  19. 

CRIMINAL  LAW. 

1.  Undbb  thb  Statutb  fob  Mauoioitslt  Injobino  a  DWXUJNO-Homi^ 

without  the  owner^s  consent,  the  indictment  may  aUege  a  tenant  at  will 
to  be  the  owner.    StaU  v.  WhUtier,  272. 
SL  Namss  arb  to  bb  Conbidbrxd  Identical  which  sound  alike,  as  Diadema 
and  Deadema,  inan  indictment  for  bigamy.    State  v.  Pafterson,  609. 

5.  It  IS  an  Assault  for  one  to  raise  an  ax  and  threaten  to  split  another  down, 

if  he  does  not  do  a  certain  act.    State  v.  Morgan,  714. 
4.  To  JusTiFT  AN  Assault,  all  the  circumstances  must  be  specially  showni 
and  the  sufficiency  of  the  alleged  justification  is  a  matter  of  law.    Id, 
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li  Ax  AmAma  mm  Ihtiht  to  Knx^  to  Varnvmn  ▲  Mbbi  TsmtASB  on 
proportyi  n  oriminal.    Id. 

C  Fboow  ot  OwNXBamr  on  a  PRoaiooTZON  fos  Laboint  will  be  made  onl 
hy  showing  that  the  person  alleged  to  be  the  owner  had  a  spedal  prop- 
erty, or  that  he  held  the  article  to  do  some  act  apon  it»  or  for  the  par* 
pose  of  oonreyanoe,  or  in  trust.    State  v.  SomervilU,  248. 

f.  A  FftisoNZR  18  Qmurr  of  Thevt  at  All  Timxs  while  he  retains  possea- 
sion  of  the  stolen  goods,  and  may  be  punished  under  the  revised  statatss 
lor  goods  still  retsined  by  him  though  stolen  prior  thereto.    Id* 

See  Cohsfixaot;  Invb,  8. 

DAMAGES. 

L  Damaoib  Biootkbablb  iob  Goods  Lost  ok  Dam  aosd  by  oommon  oarrien 
to  whom  they  were  given  for  transportation,  must  be  sufficient  to  indem- 
nify the  plaintiff  for  the  loss  sustained  at  the  time  the  injury  happened, 
according  to  the  market  value  of  the  goods  at  the  time.  Smith  r,  €fr{)Uh^ 
889. 

fl»  Bum  Stipvlatid  to  bi  Paid  as  "Liquidatsd  Damagbs"  for  the  breach 
of  a  covenant  will  be  so  construed  by  the  court,  and  not  as  a  penalty, 
where,  from  the  nature  of  the  covenant,  the  damages  are  entirely  unoer> 
tain.    HcmHtan  v.  Overton,  136. 

t.  Damaoib  Bioovsbablb  ios  the  Loss  of  Cxetain  Tbxsb  can  hot  bi  Rb- 
DUOBD  by  showing  that  they  were  intended  to  be  kept  in  a  nursery  for 
sale  the  ensuing  year,  and  that  it  has  since  been  ascertained  that  such 
trees  were  of  no  intrinsic  value,  and,  if  so  kept,  that  they  would  not  have 
proved  valuable,  there  being,  however,  no  latent  or  other  defect  in  the 
trees.    SnUth  v.  Chifflth,  639. 

4>  MxASUBB  OF  Damages  should  not  be  fixed  according  to  a  sudden  or  tran- 
sient inflation  or  depression  of  prices,  but  upon  the  range  of  the  entire 
maricet,  and  the  average  prices  therein.    Id, 

Si  Pbiob  Paid  fok  as  Abtiolb  may  be  given  in  evidence,  beoaase  it  is  one  of 
a  multitude  of  sales  that,  in  the  aggregate,  determine  the  market  value. 
Id. 

C  F6b  Damaoib  BnuLTiMO  fbom  thi  Imfbopxb  Covbtbuotion  of  a  Pub* 
ua  WoBK,  the  party  injured  may  maintain  his  action.  His  remedy  is 
not  by  proceedings  for  appraisement,  etc.,  as  where  lands  are  taken  for  a 
public  use.    Baileif  v.  Ma/yor  qfN,  T,,  669. 

See  Baivxs  and  Bahkino,  7;  Eminbnt  Domain,  1-3;  IireuBAircB— Mabinb, 
S,  6;  Equitt,  8;  Bvedbngb,  13, 17;  Nbw  Tbial^  5;  Sales,  3;  Slaitdib, 

1.2. 

DECLARATIONS. 

See  ByxDaHOB,  11, 14;  Husband  and  Wifb,  8;  PABrasBSHiP,  6»  7, 12. 

DEEDS. 

L  Dbbd  of  Release  akd  Quiiolaim  Tbanbfebb  Titlb  as  eflbctually  as  a 
deed  of  bargain  and  sale.    MeOcnnel  v.  Reed,  124. 

ti  Dbbd  Fibst  Rboobdbd  Pbxvaiu  otxb  an  Bldbb  Dbbd  subsequently  re- 
corded, whether  it  be  a  deed  of  release  and  quitclaim  or  of  bargain  and 
sale,  where  it  appears  to  have  been  the  intention  in  both  deeds  to  convey 
the  same  land.    Id, 
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i.  Bboobdkd  Bbid  wsboh  Don  hot  NaanaABiLT  WmntiCT  Lahd  Pii» 
TX0U8LT  CoHTXTSD,  but  which  showfl  by  its  tenns  that  it  wag  not  in- 
tended  toembraoe  it,  wiUnot  be  oonstrned  to  indode each  land Magunil 
the  prior  grantee,  thongh  the  latter^s  deed  ia  not  reoordad;  aa  whara  one 
takea  and  recorda  a  deed  of  release  of  all  the  "rigfatt  title,  and  iatereat" 
of  the  giantcHT  in  a  oertain  tract  of  land  of  which  a  part  has  previooaly 
bean  oouTeyed  to  another  by  a  deed  unrecorded,  and  aabeeq[aently,  and 
after  the  recording  of  the  prior  grantee's  deed,  takea  a  deed  of  baigain 
and  sale  confiiming  and  expkuning  the  deed  of  release  to  mean  that  it 
waa  intended  to  conTey  all  the  intersst  that  the  grantor  "then  had  in 
and  to  said  land."    Id. 

4»  AorcTAL  OB  CoNsntnonYK  Nones  ov  Pbiok  Umbboosdkd  Dxkd  by  a 
aabaeqoent  pnrohaaer  is  aa  e£bctaal  aa  registration  to  protect  the  prior 
grantee  against  such  sabeeqnent  parchase.    Id. 

ft.  KonoB  SumonMT  to  Put  SoBSBQUzirT  Ppbohabbb  on  Ihqdxby  aa  to 
the  existence  of  a  prior  unrecorded  deed  and  to  lead  him  to  a  knowledge 
of  the  fact,  is  enoagh.    Id, 

C  AoruAL  Adtbbss  PoasEssiOK  undbr  Umbioobosd  Dxsd,  accompanied  by 
Taloable  improrementa  and  acts  of  ownership  for  a  number  of  years,  is 
■offioient  notice  of  title  to  a  sabeequent  porohaser  from  the  same  grantor, 
who  liTea  in  the  same  town  and  in  yiew  of  the  premisea,  and  parol  proof 
of  each  possession,  etc,  is  admissible  in  an  action  of  ejectment  brooghft 
by  the  second  grantee.    Id. 

y.  Whxbb  Obantob  Ezboutxs  Dsid,  IK  Abbxvgi  or  thx  Obaivtxb,  and 
has  it  proved  and  recorded,  this  amounts  to  a  deUrery  thereof,  although 
the  grantee  never  had  it  in  his  actual  possession.  Bmider  v.  Xodbsaoar, 
685. 

t.  Dbsobzptioii  in  Deed  should  bb  Conbtbubd  most  Fatobablt  to  the 
grantee  where  there  are  two  inconsistent  descriptions  and  it  ia  doubtful 
which  should  control.    Mdvin  v.  Proprieion,  38i. 

9l  Mobb  Gbbtaih  of  Two  Inoonsistbnt  Dxsobiftiomb  in  a  deed  should 
prevail,  even  though  it  be  less  favorable  to  the  grantee.    Id, 

IOl  Inoonsistbnt  Pabtioulabs  in  Desobiftxon  in  Dbxd  should  bb  £b* 
JBOTBD  where  the  description  is  sufficiently  certain  to  ascertain  the  efr- 
tate  intended  to  pass.    Id. 

IL  Obnbbal  DssGBipnoN  in  Deed  will  be  Contbolled  and  restrained  in 
its  operation  by  one  more  particular.    Id. 

12.  Desobiftion  of  Pbemtses  as  the  Same  on  which  Obantbb  *'now 
Lives,**  in  a  conveyance,  with  a  reference  to  another  deed  for  a  further 
description,  will  pass  all  the  land  occupied  by  the  grantee,  though  it 
include  more  than  the  deed  referred  to,  where  it  appears  that  the  grantee 
entered  and  occupied  the  land  under  and  according  to  a  previous  lease 
from  the  grantor  describing  it  by  metes  and  bounds.    Id, 

8aa  Adtebsb  Possession,  3^  5;  Estoppel;  Bzbcutions,  15^  18;  Vbndobavb 

Vendee. 

DEFINITIONS. 
See  Ijbhs,  1;  Tbusts  Ain>  TEmnsflsy  Ik 

DBLIVEBT. 
See  Deed6^7. 
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DEMAin). 
Qm  BiaonoBT,  5;  Kwotiablx  Instbxtmxnts,  20»  21,  88^  4S<44|  BunasT* 

8HIF,  8;  TSOVKB,  2. 

DEMUBREE. 
Sm  FtSAinvo  AKD  FsAcnco^  10^  17»  18. 

DEPOSinON& 
See  BriDKircn,  8» 

DETDOTE. 
See  Judgments^  16^  17« 

DEVISE. 
See  WiLLB,  0-12. 

DISHOKOB. 
SeeNaooTiABUi  iNsrmuMBm. 

DISSEISIN. 

■Rncr  AHD  Aortal  DnPoasissioN  abx  Essential  to  oonstitiits  m  dknirfa 
ol  thing*  oorporeaL    EdberUon  v,  Bobertaon,  148. 

See  Adtkbui  Possbssion,  4;  Co-tsnanot,  6,  8;  JuDOiODrai^  ft. 

DISTRESS 
See  Landlobd  and  Tenant,  7-9. 

DIVIDED  NOTES. 
See  Banks  and  Banking,  0,  8. 

DIVORCE. 
BmOom&nxcnasAL  Law,  1;  Masbiaoe  and  DnroBai,  2, 8|  Hnomk 

EASEMENTS. 

L  BlOBT  Of  Wat  by  Nbobssitt.— Where  a  grantor  oonveys  lancb  to  which 
there  is  no  aooeea  ezoept  over  other  lands,  of  his,  the  grantee  will  have  • 
right  of  way  by  necessity  over  such  other  hmds.  And  if  a  grantor  con- 
Teys  part  of  his  lends,  reserving  a  part  to  which  there  is  no  access  except 
over  the  part  conveyed  away,  he  will  be  entitled  to  a  way  by  necessity 
over  the  part  so  conveyed  by  him.    CoUina  v.  i^rentaoe,  61. 

%  BiOHT  or  Wat  bt  Nbobssitt  is  Lihitbd  bt  the  Nbcessitt  which  creates 
it,  and  ceases  when  that  necessity  no  longer  exists.    Id, 

t.  Obdeb  in  wmoH  Two  Pabgels  of  Land  webb  Oonvetkd  makes  no  dif- 
ference in  determining  whether  or  not  a  right  of  way  by  neceesity  ii  ap- 
portenant  to  either.  And  neither  does  the  fact  that  snch  parcels  were 
conveyed  by  theexecators  of  a  deceased  owner,  under  a  decree  of  the  pro- 
bate court.    I<L 
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4.  OoMMOir  Law  Bulb  Bxananso  Watb  bt  TSmansar  b  not  dianged  h^ 

the  Cooiieetioat  stfttata  uithorizing  tho  telAotoMn  to  lay  out  privrnte  my^ 
(Wii.T.TAMH,  C.  J.,  diaaenting.)    Id, 

See  Pkwb. 

EJECTMENT. 

L  TiAXtrnww^B  Sbootkbt  nr  Ejsctmxnt  is  CoNGLuanm  as  to  his  Bight  io 
Mmn  PBorrre  during  the  period  oovered  by  the  demise,  in  Pennsyl* 
irsaiai  snd  he  msy  maintain  trespass  therefor  notwithstanding  the  pend- 
ency of  a  subsequent  action  of  ejectment  brought  by  the  defendant^ 
and  the  latter  can  not  have  the  trial  of  the  plaintiff*s  action  postponed 
until  his  own  is  determined.    Pottem  v.  PoiteM,  752. 

5.  PLAnrmv  IN  E7Bonaz7T  Bxltinq  on  Ezxoution  Salb  must  produce  a 

judgment  which  will  sustain  the  execution.  Bkmekard  ▼.  Bkmehard^ 
710. 
t.  Whxbb  thx  Bbtubn  dobs  not  Dbsgribbthb  Land  levied  upon  in  theman- 
nsr  prescribed  by  the  statute,  the  burden  in  ejectment  is  upon  the  por- 
ohaser  at  the  execution  sale  to  show  that  the  return  identifies  the  land  as 
fully  as  if  the  statute  had  been  observed.    Id, 

4.  In  EJBOTHBNT,  Ck>NYESSINO  LkASB,  EnTKT,  XTO.,  WaITBS  thx  QBJBOTKHf 

that  the  date  of  the  demise  laid  in  the  declaration  is  subsequent  to  tfaa 

time  of  the  service  of  the  declaration  upon  the  defendant  by  the  sherift 

fkdkr  V.  WadtwoHh,  692. 
0L  Ajtbb  Non-patmxnt  of  Mobtoaob  Monxt  Ejbotmbitt  hat  bb  Brought 

without  notice  to  quit  or  demand  of  posseesion  first  being  made.    Id, 
See  Advxbsb  Possbssion,  6;  Estoppbl;  Evidbnox,  15;  Exboutobs  and  Ad- 

MiNiBTHATOBfii,  5;  Intanot,  1, 2;  Nbw  Tuai^  9;  Tbustb  and  T&ubtbbb^ 

11. 

EMINENT  DOMAIN. 

1.  PiTinoNXB  TOR  Damagbs  FOR  Lating  Bailroad  oybr  Land  Nekd  not 
BB  OwNXR  of  the  land,  but  it  is  sufficient  if  he  has  an  interest  which  will 
be  impaired  by  the  work.  Accordingly,  one  who  ii  interested  in  the  o^ 
cupation  of  a  wharf  and  in  machinery  and  fixtures  set  up  thereon  under 
an  unsealed  agreement  with  the  owner,  whereby  they  are  to  be  operated 
for  their  joint  benefit,  may  have  such  an  interest  as  to  entitle  him  to  dam- 
ages for  laying  a  railroad  across  flats  appurtenant  to  such  wharf,  and  this 
b  a  question  for  the  jury.    Ashby  v.  Eastern  B,  R,  Co,j  426. 

S.  Joint  Pxtition  for  Absbssmbnt  of  Dahaoxs  for  Laying  RAn.ROAD  across 
land  may  be  maintained  by  persons  jointly  or  severally  interested  in  the 
land  or  its  use.    Id, 

t.  Whxrb  Act  Appropriating  Privatb  Propxrtt  Providxsno  GoicPXNaA- 
TiON,  the  owner  in  seeking  damages  is  not  bound  to  confonn  to  provi- 
sions of  the  act.    Fooie  v.  CtTiciTmoUi,  737. 

i.  LIABILIT7  for  Bent  Continxtxs,  though  Propbrtt  is  Appropriated  xt 

CiTT  for  a  street,  and  the  lessee  has  a  right  to  damages  for  this  liability. 

Id, 

See  Flats,  3;  Highways,  1,  2. 

EQUITY. 
L  Bxtwbxn  Oonfugtino  Equitixs  thx  Onb  Fbzob  in  Tun  is  antitlsd  !• 
pref eraioa.    Jfnlr  v.  Sehenck,  633. 
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%  Bill  Sxathto  Pbxvzoub  PfiooBiDiiras  of  tbb  Ck>UKT,  not  with  a  view  to 
tb«ir  alteratioL  or  amondment,  bat  as  a  portion  of  the  laeti  out  of  which 
the  complainant- •  equity  arises,  is  an  original  bill,  though  it  ie  alleged  to 
be  a  supplemental  bill.    Brookt  r.  Broohe,  810. 

t.  Eqititt  will  Obaut  Rxuxr  as  aoainst  Sitsribb  or  a  Tbubtbb  where 
the  latter,  after  wasting  the  fund,  died  intestate,  without  estate  on  which 
administration  could  be  had,  and  the  creditor  has  no  remedy  at  law 
against  the  sureties  on  the  trustee's  bond.    I<L 

i.  WhXBS  iNOUMBBANGSBa  ABS  NOT  PABTXia  TO  PBOCnODIVGS  AFFOUfTIirO 

A  Tbubtss  to  sell  the  property  and  pay  off  the  incumbrances,  they  are  not 
bound  to  seek  payment  out  of  the  proceeds  of  the  sale  in  the  trustee's 
hands,  nor  are  they  bound  to  abide  by  a  loss  on  account  of  the  trustee's 
defsult.  In  such  a  case  the  court  may  order  a  second  trustee  to  pay  oil 
the  inoumbrances  without  impairing  the  rights  of  the  inoumbranoera 
against  the  sureties  of  the  first  trustee.    Id. 

IL  Whxbs  Condition  of  TsireTXB'a  Bond  is  Bboksn,  but  on  account  of  tha 
death  of  the  trustee  before  the  creditor  has  become  properly  recognised, 
the  latter's  remedy  at  law  is  lost,  equity  will  grant  relief  against  the 
sureties  of  the  trustee.    Id, 

t.  Sqititt  will  NOT  EXTEND  LIABILITY  OF  SuBSTiES  bcyoud  the  clear  in- 
tent and  import  of  their  contract;  but  if  to  such  an  extent  they  can  not 
at  law  be  held  liable,  by  reason  of  fraud,  accident^  or  mistake,  equity,  to 
prevent  a  failure  of  justice,  will  interfere  and  enforce  the  execution  of 
their  contract  according  to  its  obvious  meaning  and  design.    Id, 

7*  CoiTBT  OF  Chanokbt  WILL  NOT  KxsciND  an  executed  contract  of  sale  of 
lands,  on  account  of  mere  defects  of  title,  except  in  case  of  fraud,  but 
win  leave  the  purchaser  to  his  remedy  upon  the  covenants  in  his  deed. 
WoodrtiffY.  BufuXf  669. 

tt  OOUBT  OF  EQUITT  MAT  RESTRAIN   THE  ObANTOB  FBOM  CoLLBCTINO   the 

whole  amount  due  for  purchase  money,  if  the  covenants  have  been  act- 
ually broken  and  he  is  insolvent;  and  may  o£bet  the  damages  occasioned 
l^  tiie  breach  of  the  covenants  of  seisin  or  warranty  against  such  unpaid 
purchase  money.    Id» 

9.  Equitt  will  Bjojbvb  aoainsi  Mistake  of  Law  in  drawing  an  instru- 

ment, so  as  to  make  it  conform  to  the  plain  intention  of  the  partiea 
Evanti  v.  Strode^  744. 

10.  CouBT  OF  Ohancebt  MAT  CoBBECV  MISTAKE  IV  Instbument  and  grant 
relief  upon  it,  when  so  corrected  in  the  same  suit.  WilU$  v.  Hend^rtont 
120. 

11.  Equitt  mat  Relieve  aoainst  Mistakes  of  Law  in  certain  cases.  Mc- 
Na/ughim  v.  Partridge^  731. 

12.  Equitt  will  not  Relieve  against  Mistake  of  Law  where  after  dis- 
covering the  mistake  the  parties  persevered  and  tried  their  remedy  at 
law.    Id. 

See  Abbitbation  and' Awabd,  6;  Banks  and  Bankino,  2;  CoBPOBAiiQira* 

6, 6;  Highways,  4. 

ESTOPPEL. 

Bbofpel— Defendant  in  Ejectment  Claimino  undeb  a  Convetancb 
IBOM  THE  Plaintiff's  Divobced  Wife,  in  whose  favor  a  decree  had 
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been  enttrad  in  the  diroiee  proeeedingi,  Tesfeiiig  in  hmr  tiie  aliadbxte  tilli 
to  the  pmnisae  oonveyed,  is  not  estopped  from  anerting  hie  rights  nnder 
his  pnrohaee  from  the  wife  by  his  own  deed  ol  the  seme  pnmises  ez^ 
oated  to  the  hnsbend  prior  to  the  institntion  ol  the  action  lor  divoras. 
BertkeUm^  ▼.  Jcknmm^  179. 

See  ADTXB8B  PoflnanoN,  8,  6;  Atxaghmbbis,  4|  Bzaoonoira^  0»  19;  Ha- 
BSAB  CoBFU8»  6;  IavAjroT»  1*  8;  JuBOMnm^  10;  NaoonABUi  Immr* 
17. 


EVIDENCE. 

L  BnsDszi  OT  PnoTiKo  that  a  Ckbtadt  OwwKsat  was  OoMmrrxD  with- 
out THX  Ownsb'b  GoNBiiiT  rests  not  on  the  gorenunenty  bat  the  nooosed 
mnst  show  that  he  had  oonaent*  that  being  a  &ot  peooliarlj  within  his 
knowledge.    SUUe  y.  WhiUkr,  272. 

%  Btidbngx,  XTur  on  CBoes-xzAJcnrAxxoir,  Fobkom  to  tbi  Issa^  may 
be  rejected.    IdL 

IL  Wholb  DirosrnoK  kat  bb  Exoludbd  if  witness  has  xefosed  to  answer 
one  material  question.    Smith  t.  Qriffith^  639. 

i.  Lapsb  of  Tims  gait  Nbver  Autrobizb  thb  Pbbsiticptiok  that  an  exist> 
ing  record  apparently  complete  and  perfect^  is  not  sabstantially  what  it 
always  was,  and  especially  that  any  matter  which  it  imports  or  ez* 
presses  is  false.    Shaker  ▼.  (7a<ei»  164. 

fL  Pbbxtmption  of  an  Eztbanbous  Fact  not  Shown  by  a  Bboobb  may  be 
aathorized  by  lapse  of  time,  when  it  is  not  indispensable  to  the  validity 
of  the  judgment  that  the  record  should  exhibit  it|  but  no  presnmptian 
can  be  allowed  to  contradict  a  substantive  fact  apparent  upon  the  face 
ol  the  record.    Id, 

01  BaCOBDB  OF  A  GOBPORATION  ABB  THB  BB8T  EvIDBMOB  tO  prOVe  its  SOtS, 

in  a  suit  against  it    Haven  ▼.  H.  H,  Aiyhun,  612. 

7.  Tkstimont  of  Offiobb  of  Gobfobatzon  can  not  bb  Bbobxvbd  to  show 

facts  which  appear  on  the  records,  unless  he  had  notified  the  eocpomtian 
to  produce  the  books,  and  it  had  refused  to  do  so.    Id* 

8.  Chabtbbs  and  Bt-laws  mubt  bb  Pbovbd;  they  can  not  be  Judicially 

noticed.     Id, 

9.  Cbbttfioatb  of  Sbcbxtabt  of  Statb  Aocx>MPANTiNa  A  Body  of  Laws 

is  evidence  in  criminal  as  well  as  in  civil  causes.    State  y.  Pattermm^  099. 
IOl  a  Powbb  of  Attobnkt  is  nbithbb  a  Bboobd  nor  a  judicial  prooeeding 
within  the  meaning  of  the  act  of  congress  providing  for  the  asthentica- 
tion  of  such  documents.    BeynoUe  v.  Rowley,  233. 

11.  The  Declabations  and  Admissions  of  an  agent  after  the  termination 
of  his  authority  are  not  evidence  against  his  prinoipaL    Id* 

12.  An  Attobnbt  mat  bb  Rbquibbd  to  TBamFT  as  to  the  name  of  the  psr- 
sons  who  intrusted  him  with  papers,  and  the  puipose  for  which  they 
were  so  intrusted,  unless  they  were  received  by  him  from  his  client  or 
his  agent  for  the  pnrpoee  of  prosecuting  or  defending  the  rights  of  the 
dlent.    Id. 

18.  In  AcnoN  fob  Damaqbs  fbom  Obstbuotion  in  Hiohwat»  testimony  is 
admissible  to  show  that  the  defendant,  after  the  injury  was  enstahwMl, 
declared  that  he  did  not  mean  to  remoye  the  obstruction  until  some  one 
was  injured  thereby.    lAnaley  v.  BiuhMeU,  79. 

li.  WiFB*s  Dbolabationb  of  Husband's  Indbbtkdnbh^  it  not  i^pearing 
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lutt  ahe  was  acting  as  his  agent,  are  not  admiasible  to  charge  his 
state,  thoagh  she  ia  aaed  as  administratrix  thereof.  May  v.  lAtUe^ 
707. 
10.  Admissions  of  Pabtt  DEFBin>A2rr  in  Ejscticent,  made  in  the  absence  of 
his  co-defendants,  are  admissible  against  himself,  but  not  against  them, 
although  he  is  merely  their  tenant,  having  no  other  interest.  IVat  his 
situation  may  be  taken  into  consideration  in  weighing  the  eWdenosk 
Smith  V.  Vincent^  62. 

16c  EviDKNCB  OF  Pecuniabt  CONDITION  OF  A  Pkbson  IS  Admissibli:,  In  a  case 
where  the  question  to  be  determined  is  the  validity  of  a  promissory  note, 
part  of  the  consideration  of  which  consists  of  sums  of  money  alleged  to 
have  been  advanced  by  such  person.  But  to  rebut  this  evidence,  his  book 
of  accounts,  showing  only  the  amounts  claimed  to  be  due  to  him,  but  con- 
taining no  entries  of  debts  due  by  him,  and  without  any  corroborating 
circumstances  tending  to  prove  that  the  accounts  are  full  and  correct,  is 
inadmissible.    Id, 

17.  BviDSNoi  OF  DsFSKDAirr's  PbcitniAtit  Abilitt  in  AcnoN  fob  Sedxjo- 
TION  of  the  plaintiff's  daughter,  and  also  of  the  plaintiff's  peonnlarj 
droumstanoes,  is  admissible,  and  should  be  considered  by  the  jury  in 
estimating  the  damages.     Orable  v.  Margrave,  8d. 

18.  Books  of  Account  Nbxd  not  bb  Kept  in  any  Pabticulab  Fobm  to 
entitle  them  to  admission  in  support  of  the  accounts;  but  they  must  b« 
kept  in  such  a  manner  as  to  show  of  themselves  the  charges  and  tht 
nature  thereof.     CumnUngs  v.  NichoU,  501. 

19.  Entbies  should  be  Made  at  or  Nbab  Timx  of  entry,  and  the  oath 
of  the  party  must  verify  that  fact.    Xi. 

20.  Precise  Dat  of  the  Month  Need  not  be  Affixxd  to  the  charge  in  all 
cases;  but  books  are  admiasible  when  only  the  month  is  specified,  if  regu* 
lar  in  other  respects.    Id, 

21.  Charges  must  be  Specific  and  Particular;  but  where  the  charge  ia 
for  work  and  labor,  continuing  from  day  to  day,  for  several  days,  it  is 
not  necessary  to  set  down  a  charge  for  each  day  by  itself.     Id, 

22.  Plaintiff's  Cusdits  to  Defendant  in  his  account  could  not  be  used  as 
evidence  a^inst  the  defendant's  account,  filed  in  set-off  for  the  same 
subject-matter.     Id, 

23.  Evidence  of  Plaintiff's  Inteicpbratb  Habits  is  Admtsstblk  to  robat 
the  evidence  that  plaintiff  is  a  skillful  workman.    Id, 

24.  ADMiTriNO  Marine  Pbotest  as  Evidence  in  Insubancb  Causes,  is  av 
Anokalt  peculiar  to  Pennsylvania,  and  is  restricted  to  protests  regn-  *' 
larly  made.    Fleming  v.  Marine  In*,  Co.,  747. 

25.  Marine  Protest  must  be  Completed  within  Twentt-foub  Hours,  or 
at  least  before  the  goods  are  landed  or  their  condition  ascertained,  in  order 
to  be  competent  evidence  in  an  insurance  cause.  Therefore,  a  protest' 
noted  within  twenty-four  hours,  but  not  extended  until  the  seventeenth 
day,  is  not  competent.    Id, 

8m  Arbitbation  and  Award,  3,  4;  Damages,  5;  ExECunoivs,  2,  7,  15; 
Husband  and  Wife,  8;  Insubanob — ^Mabinb,  6;  Judgments,  20-22; 
Malicious  Pbosbcution;  New  Tblll,  1-6,  8;  Partnesshif,  6-4^  12; 

Sheriffs,  3;  Trusts  and  Trustkes,  10,  11. 
Am.  Dsc.  Vol.  XZXVIII-51 
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EXECUTIONS. 

L  ElKJUTlON  CAM  VOT ISSUS  OK  JuDOMfiST  OBTAIinD>  AOAIBBT  ▲  TbSASOB  Of 

an  intestate.    Swerwgm  r.  Eberius^  463. 
f.  SHSEivr  Failbd  io  Riruitir  and  Filk  thb  Ihvehtobt,  Wbit»  qe  Levy: 
Md^  that  the  origiiiAl  mventory  and  writ  were  oompetent  eridenoa  to 
prore  a  levy  npon  the  gooda.    Brewder  y.  Fatty  647. 

t.  EuUUTiOV  OT  A  WbIT  OF  HaBIBB  FaCIAS  POfiSBSBIONBM  IS  SuilICIKn 

if  the  aheriflra  retnm  ahowa  thitt  he  tnzned  the  defendant  oat  of  the 
piemiMa,  and  removed  a  portion  of  hia  gooda  therefrom,  and  hf  word* 
and  acta  gave  the  plaintiff  poaaeaaion,  although  all  of  the  defendant^ 
gooda  were  not  removed.    8eoU  r,  SiehartLtoHj  170. 

4»  BmovAL  or  All  or  thx  Fbopsett  of  a  Dxvxnsiant  from  the  premiaea  ia 
not  ahaohitely  eaaential  to  diveat  hia  pooaowiop  under  a  writ  of  kabewm 
/aekti,    I<L 

Ik  OmcKE  Snznio  Goods  uhdsb  Bzioutiom  Aoquxbss  a  apeoial  proper^ 
tiierein,  and  may  maintain  trover  for  their  anheeqnent  oonveciian.  DemU 
▼.  Oddt,  028. 

t.  Rbohftob  with  Whom  Goods  abs  Lkit  after  being  levied  upon  midar 
eocaoation,  and  who  detaina  them  after  he  oeaaea  to  be  entitled  to  rstaia 
them  under  hia  reoeipt.  may,  by  the  levying  offioer,  be  aaed  in  trover  or 
replevin,  or  directly  on  the  oontraot  contained  in  the  receipt    Id* 

y.  OomrotsiOH,  Bbfubal  to  Dbuvxb  Fbofb&tt  is  Bviddtoi  of.  >  Id, 

ib  BaanrroB  oak  hot  Dxrnd  Hxmsilv  on  the  ground  that  the  levy  was  «k* 
oaaaivea    Id, 

H  BauKiwoK's  BraxR  Bbxofs  Him  from  olaiming  the  property  aa  his  owb» 
wliere  he  makea  no  aaoh  daim  at  the  time  d  the  levy,  and  does  nol 
stipiilate  that  hia  receipt  ahall  be  without  prejudice  to  hia  liffxL    Id, 

Uk  CBBPnoB  MAT  DisflHABOB  Lbvt  AMD  BxgBHPKBW  ExBOUPOH  npon  Other 
propei'ty  covered  by  the  Judgment  lien,  though  it  haa  In  the  mean  wfafla 
been  aold,  when  a  aatiafaotion  of  the  Jndgnmt  from  the  first  levy  woold 
involve  great  disadvantages  and  risks.  CoaMmnkd  Bamk  v.  ITinftuii 
AflfCTM  BoMkm  780. 

IL  TiBM  FOB  Tbabs  mat  bb  Sold  ob  Jusxiob's  Exbodiiov.  Bmr  v.  Doi, 
140. 

IS.  ExBODTioir  OAH  BB  Lbvibd  upok  A  HoBSB  BBOTO  BiDDBB  st  the  tims  by 
the  owner.    State  r.  DUOard,  liiS. 

IS.  SmuBB  OF  BzBMFT  GooDS  makea  oflSoer  trespasaer  only  iHiere  lie  haa 
knowledge  that  they  are  privileged.    Siate  v.  Jfargcm^  714. 

li.  Salb  of  Whole  Cbop  wdkb  as  BxaounoN  iaaned  on  a  Judgment  against 
the  tenant  where  the  land  ia  leased  on  aharea,  ii  a  conversion  for  which 
the  constable  selling  and  the  pnrohaaer  are  liable,    (kue  v.  Hari,  735. 

IS.  Bboital  in  Shbbiff's  Dbbd  is  hot  Cokclusivb  Evidbbob  of  the  &et 
stated,  bat  may  be  contradicted  by  paroL  Therefore,  although  such  deed 
redtee  that  the  sale  was  made  by  a  former  Bheri£^  it  may  be  ahown  hy 
parol  to  have  been  made  by  the  sheriff  who  execated  the  deed.  Leahqf 
V.  Oardner,  764. 

101  Kbw  Shebut  must  Exsoutb  Unbxboutbd  Wbit  of  vmdUUmi  eaponoi^ 
received  from  his  predecessor,  snd  make  a  conveyance  to  the  pnrohaaer. 
Id. 

17.  Salb  bt  Nbw  Shebiff  on  Venditioni  Exponas  not  Dxlivebsd  to  him  by 
his  predeceesor  is  not  void,  the  writ  being  potentially  in  hii  handa.    /dL 
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18.  Ezxcunvo  SHSBinr's  Dekd  without  Retubnino  thx  Writ  of  vend,  tx^ 
thongh  irregular,  does  not  render  the  title  absolutely  void.    Id. 

19.  ExBCunoK  Dkbtor  is  Estopped  bt  Taking  Lease  erom  Pubchaseb  oa 
ezeontion,  who  has  paid  the  money,  from  relying  on  an  irregolarity  ia 
the  sale;  and  any  one  coming  into  poasession  under  him  is  also  estopped. 
Id, 

20l  Whxbx  Pueohaser  at  Execution  Sale  hade  Agreement  with  Execct- 
noN  Debtor  to  allow  the  latter  to  redeem  upon  payment  of  the  purchase 
money  and  interest,  together  with  any  balance  due  to  said  purchaser  oa 
general  account,  and  in  consequence  of  this  agreement  bidders  were  in- 
dneed  to  abstain  from  bidding  and  the  property  was  sold  for  much  less 
than  its  yalne,  the  defendant  in  execution  will  be  permitted  to  redeeia 
npon  his  complying  with  the  terms  of  said  agreement     Turner  r,  King, 

e79. 

8m  CtoBPOBATiONB,  4;  BjBonfBNT,  2,  8;  Judgments,  13, 14;  Sbxbxwwb,  7r4^ 

TKona  AND  Trustees,  10, 11. 

EXECUTOR  DE  SON  TORT. 
See  Executors  and  ADMiNiSTBATOBa»  8. 

EXECUTORS  AND  ADMINISTRATORS. 

L  AumnsrBATOB  or  Fraudulent  Vendor  may,  when  neoessaiy  to  pay  hli 
dsbti^  maintain  an  action  to  recover  from  the  fraudulent  Tendsa  goods 
sold  to  him  with  intent  to  defraud  the  vendor's  creditors.  As  tba 
rspneentative  of  snch  creditors  the  administrator  Is  entitled  to  treat  tl» 
salsaavoid.    Babooek  v.  Booth,  57S, 

%  Ttxu  or  ADMiNxaTRATOR  Relates  to  the  Death  of  the  intestate.    Id, 

8.  VniDBB  ov  A  Sale  made  to  Dbiraud  Crbditob8  coold,  by  the  oomsMMi 
law,  after  the  death  of  the  vendor,  be  treated  as  the  exeootor  de  soa  toH 
oi  the  latter,  thongh  there  was  a  rightful  exeontor  or  admlnlstimtor.    /dL 

i.  AmninBTEATOR'b  Tnu  Relates  to  Time  ottbb  Death  of  the  intestaH 
and  makes  valid  apayment  made  to  such  administrator  after  sooh  deatlb 
and  prior  to  the  issuing  of  letters  of  administration.  Pried  v.  Waikin^ 
SSL 

A.  EiiWToa  MAT  Recover  is  Ejeotmemtthough  He  has  Sold  the  pruperlf 
uidar  an  order  of  court  since  the  action  was  commenoed,  and  althoogli 
tbe  sale  has  been  confirmed,  if  no  deed  has  bean  made.  XesAqF  ▼•  Qard' 
aar,76i. 

81  Note  Patablb  to  Bxsoutor  ab  Such  may  be  sued  hy  him  in  his  repre- 
sentative character,  and  if  he  renounces  execution  the  administrator  de 
honi$  non  may  sue.    SheeU  v.  Pabody,  132. 

7.  ASMINiaTRATOR  IS  LIABLE  TOR  AsSETS  WITHIN  THE  STATE  OnLT;  IsttSTS  of 

administration  give  no  authority  to  adndniBter  goods  in  snotber  govwa* 
meat.    Oovemor  v.  WUlianu,  712. 

See  Landlord  and  Tenant,  10. 

EXEMPTIONS. 
See  Executions,  12,  18. 
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FACTORS. 

1.  FjunoBS  HATB  A  LixK  ov  THB  Pbihchpal's  Qooss  in  tiieir 

MeKemie  y.  ^evitw,  291. 
%  IrniTRAiroB  BaoKSBS  hats  a  Lax  xrvov  Fouom  €9  iHSumAVOB  in  tfaair 

handf  prooored  for  their  prindpals.    Id* 

See  AoBNOT,  0. 

FISHERY. 
See  WAiEROouBsaBy  5. 

FIXTURES. 

L  ADDinoHs  nr  "Natubm  of  Futubbs  Madi  to  Bunj>nro  bt  MosraAflOBy 
after  the  exeoation  of  the  mortgage,  become,  as  between  him  and  the  mort- 
gagee, a  part  of  the  realty,  and  can  not  be  diapoeed  of  by  hhn,  while  the 
mortgage  is  m  foroei     Winslow  v.  MerehanU^  In$,  Co.,  368. 

t,  SnAM-SMGiKx  WHICH  Ruvs  ALL  Machikebt  ov  Shop  in  which  engines  and 
other  heavy  iron  work  are  manafactured,  is,  where  the  frame  of  aaeh  en- 
gine  stands  npon  a  stone  on  the  ground  in  the  basement,  and  the  engine 
itself  rests  on  iron  columns  connected  by  bolts  to  the  floor  abore,  a  fix- 
tore,  and  is,  therefore,  covered  by  a  mortgage  of  the  real  estate,  and  so 
also  are  the  boilers  and  the  machines  for  working  iron,  npon  which  the 
engine  operated.    Id. 

t»  Maitobb  Madb  on  thb  Fabm  bt  as  Outooino  Tbnast  may  be  removed  by 
him  in  the  absence  of  a  covenant  or  custom  to  the  contraiy.  Smiikmck 
V.  SlUwn,  697. 

i.  Mabubb  Cxasbs  to  bx  thb  Tenant's  nr  he  Lxatb  it  when  he  quits  the 
farm.    Id, 

Ik  Soil  Mixed  with  the  Manure  in  the  Opxbatiok  or  Heafino  it  may  be 
removed  also.    Id, 

FLATS. 

L  Flats  Pass  bt  Convxtance  of  Whabf,  both  as  appnrtenaat  and  as  par> 
eel,  under  the  Massachusetts  colony  ordinance,  where  they  are  desoribed  as 
bounding  on  an  arm  of  the  sea  and  extend  from  the  upland  below  high- 
water  mark.    Ashby  v.  Eastern  R,  R,  Co,,  426. 

8.  Flats  Ltino  in  Cote  abb  to  be  Divided  among  the  riparian  proprieton 
bounding  on  the  cove  by  lines  drawn  from  their  respective  lands  to  a  line 
drawn  across  the  mouth  of  the  cove,  so  as  to  give  each  the  same  propor- 
tion of  that  line  as  he  has  of  the  line  bounding  the  cove.    Id, 

tt  BUBDEN  of  Pboof  Rests  ON  One  CLAIMING  Flats  ou  an  arm  of  the  sea 

as  appurtenant  or  parcel  of  his  wharf,  and  petitioning  for  damages  for 

laying  a  railroad  across  the  same,  to  show  that  the  line  of  low-water  mark 

extends  so  far  as  to  include  some  part  of  the  soil  over  which  the  railroad 

is  laid.    Id. 

See  Eminent  Domain,  1. 

FORCIBLB  ENTRY. 

Iv  air  AonoN  of  Foboible  Entbt  and  Dbtainxb,  thovoh  Pboof  of 
Actual  Fobob  in  the  detention  is  technically  essential  to  support  a 
Judgment  of  forcible  detainer  only,  yet  if  it  appears  that  the  defendant 
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«Hipmtodwttli  aDoihw  In  making  a  foMQily  CBky,  tlM  J«4gBwnt  qI 
foNiblt  cMiiMT  wffl  not  be  treated  aierrooMas  in  any  twantiil  per* 
iloolar.    MtAertmi^  v.  i2lo6ertMii,  148. 

See  Oo-TSNAircnr»  4-8L 

FOBJfJfilTUKB. 
See  OoHSTiTUTiOHAL  Law,  8,  & 

FOBOBRT. 
See  KnonABUB  Ihrbuiibbtb,  19. 

FRAUD. 
f  M»  ABB  AflanEAnna>»  Fbaub  n  ▲  Qummir  cv  Law*   Mi^ 
T*  AnwWf  ff7. 

See  Abbixratiok  avd  Awabzs  6. 

FRAUDULENT  GONVETAKGBS. 

!•  OommrAnoi  to  tbb  CmuysiM  of  thb  0&a29to&  n  Void  as  loimv 
Gbsdhobs,  prior  and  sabeeqaent,  where  it  is  shown  that  the  oonTqranoe 
indnded  all  the  property  of  the  grantor,  real  and  personal,  and  was  made 
to  ohildrea  of  tender  years  who  were  living  with  him  at  the  time,  and 
that  he  thereafter  oontinned  in  possession,  selling,  renting,  and  hiring 
portions  of  the  property,  and  applying  the  proceeds  to  his  own  nse,  and 
it  further  appears  that  prior  to  the  conveyance  the  grantor  stated  to  a 
oreditor  that  the  amoant  of  his  indebtedness  was  large,  and  that  he  had 
aheady  made  a  conveyance  to  his  children  of  all  his  property.  LtnaU  t, 
Xoee,  161. 

t.  As  TO  PuBCBASXBB  voB  Valux  OF  PxBsoKAL  PBOPKBiTr  retained  in  tha 
grantor's  possession  after  a  volontary  conveyance  to  his  children,  tha 
mere  fact  that  the  conveyance  is  voluntary  renders  it  prima  faeU  fraod- 
nlent  and  void.    Id. 

t.  Nonox  OF  A  Fbaudulint  Gonyxtakgb,  whether  actual  or  constmctivey 
does  not  render  it  valid  as  against  a  subsequent  purchaser.    Id. 

i.  Saub  Madb  to  Dbfeaud  Cbbditobs  is  void  as  against  them  though  valid 
between  the  parties.  The  creditors  may  generally  proceed  as  though 
such  sale  had  not  been  made.    Babcoch  v.  Booths  578. 

See  BoBA  Fn>B  Pubohasbbs,  2;  ExxotnoBS  abd  Ai>mibisxbatob8,  1,  ^ 

GAMINO. 
JoxBT  AonoN  TO  Reooyxb  Monet  Dbpositid  on  Tt.riiAT.  Waobb  can  nol 
be  maintained  against  the  stakeholder  by  several  contributors  to  the  fond, 
Mytmger  v.  Sprinffer,  774. 

GRANT. 

Gotbbbmxnt  Grant  is  Constbttbd  most  Stbonolt  against  Gbabtob* 
and  passes  whatever  might  pass  by  it,  unless  an  intention  to  the  con- 
trsiy  is  manifested  by  the  grant.    Middleton  v.  PrUchard^  112. 

GROWING  CROPS. 
Sea  4TrAaHHBBT8.  1, 2;  Co-tbnanct,  1;  Landlord  and  Tbnabt,  18. 
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OBOWINa  TREES. 
8m  Daxaob,  4;  MoKroAOXS,  2;  Statdtb  ov  VRkVim,  lb 

OUARANTY. 
See  NiooTiAXU  Instbuxxbts,  11;  Subbtysbif,  6-0. 

OUARDIAN  AND  WARD. 

X  TnjjttB  Who  abm  vot  Pxbsonallt  Sbrved  with  Pbogbbs  are  not  madf 
pertiet  to  a  prooeeding  by  the  mere  appointment  of  a  goardian  €td  lUem, 
when  the  record  exhibits  no  proof  of  acceptance  by  the  goardian  a 
knowledge  of  the  tnut  allotted  to  him,  or  that  he  appeared  in  the  aetioQ 
and  defended  it    Shaker  y.  OoUb,  164. 

H  SXBTICS    OF    PbOOKSS   UPON  A   PaBTT   A8  GuABDIAN  AD  UTEM  of  infuit 

defendante,  before  hia  appointmentt  is  unanthorized  and  Toid,  and  the  re- 
turn of  snch  service  indorrad  thereon  does  not  proTo  notification  to  the 
goardian  of  his  appointment  Id. 
t.  NoncB  TO  A  GuABDiAK  AD  LiTKM  GW  H18  AFFOiHTiaDrT  docs  Aot  make 
those  in  whose  behalf  he  is  appointed,  defendants  to  the  action,  so  as  to 
bind  them  by  a  Judgment    Id, 

i.  So  PUBUHFTION  WILL  BX  MaDB  THAT  A  GUABDIAH  AD  USXM  AfFXABXD 

for  infant  defendants  when  the  record  expressly  affirms  that  he  did  not 
i^ppear,  and  that  the  Jodgment  rendered  against  them  was  by  defaolt.  Id. 

See  IvFAVor,  6,  6. 

HABEAS  CORPUS. 

t.  noGEKDoros  IN  Habbab  Gobfus  can  hot  bb  Stated  uhtil  Cosn  of  a 
prior  prooeeding  hare  been  paid.    People  ▼.  Mercem,  644. 

ft  One  mat  be  Made  a  Pabtt  to  Habeas  Gobfus  if  thechild  sooght  bytiio 
writ  is  detained  at  the  house  of  such  party  with  his  countenance  and 
oonsent    Id, 

t.  Child  Need  not  Join  in  the  Afpuoation  iob  a  Wbit  ov  Habeas  Cob- 
ras  brought  by  its  parent  to  obtain  its  custody.    Id. 

4,  Pabent  mat  Afplt  iob  Wbtf  or  Habeas  Gobfus  wlien  his  diild  ii 
improperly  detained.    The  latter  need  not  Join  in  the  application.    Id, 

ft  Estoppel  Abisino  tbom  an  Adjudication  on  Habeas  Gobfus  oontinnes 
only  while  the  circumstances  remain  the  same.  On  a  second  applica- 
tion, petitioner  may  show  that  since  the  former  adjudication,  the  reasons 
mpon  which  he  was  denied  the  custody  of  his  child  have  ceased.    Id, 

HIGHWAYS. 

1^  Tbb  Rights  of  a  Pboprixtob  of  Lots  Situated  on  a  Pubuo  Stbxbt,  to 
the  common  and  unobstructed  use  of  the  contiguoos  highway,  can  not  be 
divested  by  legislative  enactment,  without  the  consent  of  tiie  owner,  or 
the  payment  of  a  just  compensation  in  money.  Tnmtplvamia  Unioerntg 
V.  CUy  of  Lexington,  173. 

ft  Thb  Right  of  an  Owneb  of  Lots  in  thx  Stbeets  ob  Hiohwats  adjoin- 
IHO  them,  partakes  of  the  character  of  private  property,  and  as  such  is 
protected  by  the  fundamental  law.    Id. 

ft  As  A  Pbiyate  Right,  the  Tntebicst  of  a  Pbofbixiosb  of  a  Pabtioulab 
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Of  Gbouhb,  m  an  incoiporatod  dty,  in  the  ttreets  and  highway! 
tboreof ,  is  limited  to  taoh  privileges  as  are  neoeaeary  for  the  pforpose  of 
oonvenient  aooees  to  or  outlet  from  the  groond  of  eac^  proprietor.    /<!. 

4b  Whxbb  thb  Tkustus  of  a  Uniykbsitt  Entbbxd  dtto  ax  Aobxemkhv 
WISH  TBM  Tbustbbs  OF  A  TowiT,  that  a  certain  street  nmning  thxoo|^ 
the  university  gromids  should  be  closed,  resenring  to  the  town  an  elective 
right  to  re-open  it  when  public  interest  should  require,  and  afterward, 
the  power  of  the  town  to  make  such  a  contract  being  doubted,  the  legia* 
latore  ratified  the  agreement  by  enactment  declaring  that  the  said  street 
should  *' cease  to  be  a  highway,"  a  court  of  equity  will  not  afterwards 
enjoin  the  town  from  its  reserved  right  to  open  the  street,  whenever, 
according  to  the  agreement,  its  interests  may  require.    IcL 

S.  Obstbuctiko  Hxohwat— Thb  Buadxn  of  Pbovino  Dux  Gabb  in  an  ao» 
tion  against  a  town  for  damages  arising  from  the  obstruction  of  a  high* 
way,  is  upon  the  plaintiff,  yet  it  may  be  inferred  from  ciroumstancsiL 
I^reneh  v.  Brumwiek,  250. 

t.  FBOYnro  Nones  to  Town  of  the  OBSTBUonoK,  where  the  statute  requiiea 
"  reasonable  notice,"  may  be  done  without  proof  of  notice  to  the  town  in 
ite  cotporato  capacity,  or  to  a  majority  of  the  inhabitante,  or  even  to  all 
offioer  of  the  town;  it  will  be  sufficient  that  several  of  the  townspeople 
were  engaged  in  erecting  the  obstruction,  one  of  whom  at  least  was  a  man 
of  proper^.    Id* 

y.  Qnb  Who  Lkayis  Cabt  Lqadid  with  Wood  nr  "Midvle  of  Public  Road 
Is  liable  for  injury  caused  to  a  traveler  by  reason  of  the  obstmetion,  al- 
though such  cart  was  placed  there  without  his  knowledge  or  consent,  if 
after  he  knew  that  it  was  there,  he  permitted  it  so  to  remain.  Lm§Uif 
▼.  BuikneU,  79. 

t.  DiGLABAnoH  That  Allbobb  that  DsiBNixAirT  Wbonofullt  Plaobd 
Obrbuoron  upon  the  traveled  path  of  a  highway,  and  negligently  and 
wrongfully  permitted  the  same  to  remain  there,  ii  sustained  by  proof 
that  persons  unknown  placed  such  obstruction,  consisting  of  property  d 
the  defendant,  in  the  road,  and  that  the  defendant^  knowing  it  to  be 
thera^  permitted  it  to  remain.    Id. 

See  Eminbht  Domain,  4;  Svxdbhob,  IS. 

HUSBAND  AND  WIFB. 

L  HuBBAHD  MAT  Bbstbaik  Wifb  OF  LiBBBiXT  In  oaso  d  gross  misbehafior. 

People  V.  Mereein,  644. 
%  HuBBAND  CAN  KOT  Gbabt  ANnuivo  TO  HI8  WiFi  noT  eutv  Into  any 

covenant  with  her.    Id. 
i.  AoBBBMXHT  BBTWBBN  HusBAiTD  Aio)  WiFB  giving  the  latter  the  custody^ 

of  their  child  is  void  as  an  agreement,  and  as  a  delegation  of  power  la 

revocable.    Id, 
C  AOBBBMBBT  OF  Sepabation  MAT  BE  Madb  by  hosband  and  wife,  and 

they  may,  incidentally,  covenant  for  the  continued  separation  of  their 

persons.    Id. 

ib  HOBBAJTD   MAT  EleCT  TO  TaXB  A8  LaHD  A  LbOAOT  TO  HU  WiFB  of  « 

share  of  proceeds  of  land  directed  to  be  sold,  and  may  by  such  eleetioa 
vest  the  fee  in  himself  or  in  her,  the  result  dependiog  upon  his  intention. 
Where  he  enters  with  his  wife  into  an  agreement  with  the  other  Isgntese 
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tedhrid»ti>e  had,  allotting  ^  '^mOk  Iwir— d  awrjw'yi 
andghrlBf  tfaewifep  bgriitiM,»«erteiiiiMrt,  a  faotiMnhgr 
and  k  Mi  divwMl  hf  the  •zaoaton  oopTijing  bar  wbmn  to 

C  Ho  Aosmmr  bbvwbui  HiTiBAjrD  axd  Wm  oav,  at  Law,  ehai^  tiicir 
liigil  M^aoitifls  or  vamove  her  l^gal  diaabilitiM;  being  in  Isirbat  one  par- 
MB»  Hmj  oan  not  oontnMit  with  eeoh  other.    Beaeh.r,  Beoeft,  S84. 

y.  RwimAiui  BT  HuSBAHB  ov  A  Gauu  OT  AonoN  arising  frcMn  liander  of  hii 
wife»  if  ndid  at  law,  although  a  deed  of  eepaiation  had  been  ezeented  be- 
tween hnsband,  wife,  and  a  trostee  for  her,  in  which  the  hoabend  oor- 
eoanted  that  hie  wile  might  prooeonte  aaiti  in  her  own  name,  or  in  the 
aamea  of  henelf  and  hnaband,  for  any  in jiny  to  her  perMn  or  ohaiaotar, 
and  that  he  wonld  not  hinder  her  in  ao  doing,  and  would  ratify  her  pva- 
oeedingik    Id* 

t.  WiiB'liDiOL4snoinABBlvADiQa8DUiiirBvxnDrGBinanaotioQfavoaght 

against  the  hnaband  and  wife  for  a  debt  oontraotad  hy  her  wMIe  aaifc 

Brwmr.  laaaaffa,  188. 

See  EviDivcn,  li. 

IDEM  80NANS. 
See  GBDOir  AL  Law,  2. 

DIPAIBIKO  OBLIGATION  OF  OONTBACT. 
See  OoJiBi'iTUTAOHAL  Law,  2,  9, 7. 

IBiFBAOHMlINT  OF  WrrNB8SB& 
See  W1TNB88B8,  9,  7,  11. 

INDICTBfENT. 
See  CoHsnsAor,  2-d;  Cbdosal  Law,  1,  2;  Lnra,  8;  W: 


INDORSEMENTS. 
See  AoBRor,  8;  Oobpobations,  9;  Nbgotiablb  LrantvianraBy  0, 10^  IS,  10,  II 

INFANCY. 

L  ImrAiiT^  AooxpTiNO  a  Lkasb  dosb  not  Estop  him  from  denying  his  land 

lord*a  title,  when  aoed  by  the  latter  in  ejeotment.    ifoOoon  ▼•  SmiAt 

623. 
2.  Intamt  is  Lzablb  in  Ejectm  bnt,  if  he  holda  wrongful  poaaoaaion  of  the 

property  aued  for.     Id. 
t»  Infant's  CoNnusiONS  and  Ajomissions  are  evidenoe  againat  him;  bat  tiia 

admiaaion  arising  from  hia  accepting  a  leaae  of  hia  own  realty,  is  no  mora 

than  an  admiaaion  that  he  executed  a  contract  by  which  he  is  not  bound, 

and  can  not  estop  him  from  questioning  the  leaaee'a  title  to  auch  realty. 

Id. 
i.  It  IS  Indispsnsablb  to  the  Validity  or  a  Judgment  against  an  in&at 

that  the  record  should  show  that  he  was  made  a  party  in  some  l^gsl  and 

effectual  mode.    Shaker  v.  Oatsa,  164. 
Bw  Judgment  against  an  Infant  Defendant  shouidNetskbi  Rindebbh 

except  after  hia  appearance  in  the  action  by  guardian,  nnless  the  cout 
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ii  fliit  nM^IM  Ihil  thn  pirdhin  had  hnim  Tfjllant  nA  ftiltlifnl,  ■■<!  hait 
agootiiiied  that  there  was  no  available  defenae.    M 
•»  JmwionT  srDiFAOi/r  AOADTOT  Ajr  Imvamt  n  Void  wImd  there  Ja  nothJaf 
in  the  reoord  ahowing  an  aooeptanoe  hy  a  guardian  md  UUm  of  Ua  traat^ 
er  notioe  to  him  thereoL    Id* 

See  OoABBiAV  Am  Wabd. 

INJITNCTIONS. 
See  EbOBWATi,  4;  KmaAWOiy  1»  t. 

IKK8. 

!•  InmsiPBB  D  HOT  BouvD  TO  BaoKVB  andKup  the  borMa  or  olher  ptop- 
erfy  of  a  paeon  who  is  neither  a  traTeler  nor  a  goeet.  OrhmtU  t.  Oook, 
668. 

%  Loor  or  Imrsxinn  on  FBoratrr  intrusted  to  him  to  be  kept*  depends 
upon  the  question  whether  it  was  the  property  of  one  who  was  a  goeet 
of  soeh  innkeeper,  aotnally  or  oonstmotlyelj.    Id» 

8.  On  Don  hot  Ciasb  to  bi  a  Gujkt  of  an  innkeeper  hy  going  oat  to  dine 
or  lodge  with  a  friend,  or  by  any  other  temporazy  abeenoe.    LL 

4b  Hasoh  v.  Thompsoh,  20  Am.  Deo.  471,  denied.    Id, 

IL  LrnxxspiB  HAS  no  Libn  ov  Hossbs  ior  THsm  KsBFiNo  when  tl^y  were 
reoeiyed  from  one  who  was  never  his  guest.    Id, 

61  ImxnpKR  HAS  a  Lbk  ok  a  Hobbb  Tassv  Wbonofullt  to  his  inn  by  a 
guest,  beoause  he  must  reoeive  the  latter,  and  can  not  be  required  to  de- 
termine whether  he  is  the  owner  or  properly  in  possession  of  the  prop* 
erty.    Id 

7*  BSZAIUMQ  SPIBITnOUS  LiQUOBS  WILL  NOT    CONBTlTDTn  OnB  A  TaVERN* 

KXIPXB,  though  the  house  at  which  they  are  sold  is  a  boarding-house. 
Jtqferty  y.  N.  B.  F.  I.  Co.,  626. 

t.  VuroiNO  OT  Spirituoub  Liquobs  in  a  Boom  which  is  Usbd  ab  a  Past 
Of  A  Taybbn,  if  done  in  subordination  to  the  proprietor  of  the  tayem 
who  is  licensed  to  keep  the  same,  will  not  render  the  person  engaged  in 
the  sale  of  the  liquors  liable  to  indictment  for  keeping  a  tippling-house, 
though  there  ib  no  copartnerBhip  between  the  parties.  Ihmcan  v.  Coim- 
momMoUhf  162. 

6L  Lkbnbb  TO  Eexf  a  TAyxBN  protects  one  who,  acting  under  the  penxdssion 
of  the  holder  of  the  license,  engages  in  the  sale  of  liquors  therein.    Id, 

mSURANGE-FIRE. 

L  Inburbb  undbb  Pouot  Givino  Him  an  ELBonoN  to  Bbpaib  ob  Bbbvild 
or  else  to  pay  the  amount  of  the  loss,  can  not  be  required,  in  tj^e  event 
of  hia  embracing  the  iirst  alternative,  to  pay  the  rent  of  the  buildings 
during  the  time  necessarily  occupied  in  their  repair.  Bamnew  qf  Pont' 
alba  v.  Phoenix  Ass.  Co,,  206. 

8.  Crangb  in  Usb  of  Inburbd  Propsrtt  does  not  AmcT  Poucr  where 
property  insured  as  a  private  dwelling  is  used  for  a  boarding-house,  the 
policy  not  prohibiting  the  keeping  of  boarding-houses.  Rafftritfi  v.  N.  B, 
F.  /.  Co.,  626. 

8.  Kbxpino  Liquobs  tob  Usb  of  Familt,  or  for  the  purpoee  of  selling  to  the 
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boftidera  or  othen,  it  not  a  ttoring  of  spiritooat  liqiion  wHiiin  tiM  pv^ 

hflntioQ  of  the  policy.    Fd, 
4.  RKPiinEin*ATioy  ttlltPbofsbttIivsubxdisaPiiitatbDwbiiLISO-hooh 

doM  not  amount  to  a  warranty  that  it  will  not  bo  naed  for  any  other 

pvupoao.    Id, 
8oa  AomoT,  10;  Stxdbnos,  24,  25;  Faotobs,  2;  Plbadivo  axd  Pkaorch*  X 

mSUBANOB— MASIKB. 

1.  SzAwoJOHnrsaB  is  ak  Ikplixd  Wabbamtt  in  a  pdicy  of  inaozanoa.  U 
the  Tenel  ia  nnaeaworthy,  the  liability  of  the  ioenzen  does  not  attach* 
though  the  nDieaworthineaB  ia  attributable  to  a  oaoae  unknown  to  the 
insured.    Dupeyrt  v.  W,  M.  <fr  F.  L  Co,^  2ia 

i.  Thx  P&mncFnoir  is  against  thx  Sbaworthiksss  ov  a  Vessk.,  if  a  loss 
ocoon  which  can  not  be  ascribed  to  stress  of  weather,  or  to  any  soddent; 
so  the  presumption  will  be  sgainst  the  seaworthiness  of  a  vessel  idiiob 
suddenly  springs  a  leak  and  sinks  while  moored  in  port>  dnriog  oatai 
weather.    Id, 

t.  A  Poucnr  ov  Insubakob  aoainst  tks  Dakobbs  or  tbb  Sba  will  not  oofsr 
a  loss  which  is  occasioned  by  the  natural  decay  and  ordinary  wear  aad 
tear  of  the  materials  composing  a  vesseL    Id. 

4.  A  Vbbsbl  must  bb  Kbpt  in  a  Sbawobtht  Cobditiov  during  the  entirs 
period  covered  by  a  policy  of  insurance,  so  ^  as  may  be  done  by  the  es* 
erotse  of  proper  care  upon  the  part  of  the  insured  and  his  ageate,  to  oqb* 
tinue  the  liability  of  the  insurera.    Id, 

6.  Daxaob  to  Insubbd  Goods  by  Sba-watbb  is  not  covered  by  the  pdlley  as 
arising  from  a  "  peril  of  the  sea,"  if  occasioned  by  bad  stowage,  want  ol 
pumping,  or  defectiveness  of  the  vessel.  FUmimg  v.  Harine  ln$.  Co,,  747. 

6.  PBOor  THAT  Ibsubbd  Goods  wbbb  Daxaokd  bt  Sba-waxeb  wbbv  Dblet* 

BBBD  is  not,  of  itself,  evidence  of  loss  by  a  peril  of  the  sea.    Id. 

7.  Loss  BBOK  BxFLOsioir  OF  BoiLBB  is  covered  by  a  policy  of  insuranoau 

PerHn  v.  P,  In»,  Co,,  728. 
t,  Nbouobbob  IB  Bmplotbis  of  AasuBBD,  by  wliioh  the  loss  Is  OMued*  fass 
defense  to  an  action  on  the  policy.    Id,  ^ 

See  SmFPiNO,  I.  2. 
^  JOINT  TENANCY. 

See  CO-TBBANOT. 

JUDGMENTS. 

!•  JuDOMBMT  IS  NOT  Ck>B0Ln8ivB  AS  TO  BxTMiT  OB  Labp  rsoovered*  iinlsss  the 
Umd  is  described  in  the  writ  or  judgment  with  great  certainty.  JTeMa 
V.  Proprietor^,  ZSL 

i.  JuDOMXKT  IK  Tbustbb  Pbocbss  rendered  and  duly  recorded  stands  tiU  re- 
versed by  due  course  of  law,  and  is  conclusive  upon  the  creditor  unless 
he  can  question  the  correctness  of  the  disclosure.  McAQUter  v.  Brookt^ 
282. 

t.  SUBSmriNQ  JUDOMBMT  A0AIN8T  TbUSTBB  COBBTITUTIS  A  GOOP  DOBBBl  lot 

him  in  an  action  by  his  principal  for  the  same  canse^  without  proof  ol 
satisfaction.    Id, 
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4  A  Void  JuDOMun  oah  not  bb  Valzdatsd  bt  Latsb  ov  Timb.    Skatftf 

▼.  CkUu,  164. 
&  Ko  BioHV  ov  Bhtbt  is  Aoquibbd  bt  a  Pubohasb  undbb  a  Void  Jimo« 

MBBT,  and  any  entry  attempted  thereunder  amounts  to  a  diufdrin  of  thoee 

entitled.  Id. 
0.  DBKAiroABT  nr  a  Wbit  ov  Biobt  mat  Ebooyeb  the  proportioDate  in- 

tereat  to  which  he  ahowa  title,  although  leaa  in  extent  than  hia  writ 

demanda.    Id, 

7»  JUDOMBNT  AOAINST  A   PaBTT  WITHOUT  BITHBR  A   VOLUKTAKT   AfPBAB- 

AMGB  upon  hia  part,  or  Judicial  notice  to  him  of  the  proceeding,  ia  void. 
Id. 
8w  JuBOMBNT  LiXN  ia  ageneral  lien  of  record  of  which  all  peraonahaTe  notice. 
Andrew  v.  Doe^  450. 

9.  Salb  uin>BB  JumoB  Judombnt  Libit  can  not  impair  or  destroy  the 

lien  of  an  elder  judgment,  though  the  levy  under  the  fonner  ia  first 
made.    Id. 

10.  JuDGMBziT  OF  Ukitbd  Statbs  Goubt  ia  aa  much  a  lienaa  a  Judgment  of  a 
atate  court,  and  ia  not  diveated  by  a  aale  under  a  Judspnent  of  Juoior 
date  entered  in  a  atate  court,  though  the  latter  is  firat  levied.    Id. 

11.  Pubohasbb's  Titlb,  undbb  a  Judgmbnt  LiBif ,  relatea  back  to  the  inoep* 
tion  of  the  lien;  and  ia  paramount  to  any  titie  baaed  on  a  prior  levy  and 
aale  under  a  junior  judgment.    Id, 

12.  Whbbb  Lahds  SuBjBct  to  Judombnt  Libnb  abb  Sold,  they  are  liable  in 
the  inverae  order  of  their  alienation.  ChmmeriAal  Bank  r.  Wttlarn  JUterm 
Bank,  790. 

Ub  Salb  undbb  a  Juniob  Judombnt  ob  Exboution  dobs  not  Biybsv  the  lien 

of  an  elder  one,  but  leavea  the  property  aubject  to  aoch  eUer  lian.    Oom" 

mercial  Bank  v.  Corcnert  447. 
14.  Fbutis  ov  a  Salb  undbb  a  Juniob  Judombnt  ob  BziounoN  muat  be 

awarded  to  the  holder  thereof.    Id. 
VL  Satibvibd  Judombnt  for  thb  Plaintdt  in  I>iTDrua  Testa  the  property 

in  the  defendant.     Long  ▼.  Bauffoa,  004. 

16.  Judombnt  dobs  not  Wobx  an  Estopfbl  aa  to  mattera  infened  only  by 
argument  from  it.    Id. 

17.  Vbbdict  fob  thb  Dbfbndant  in  Detinub  is  not  Oonulusivb  aa  to  the 
question  of  plaintifTa  titie,  ao  aa  to  enable  it  to  be  pleaded  in  another  ac- 
tion between  the  same  partiea.     Id. 

10.  Salb  undbb  Satisfded  Judombnt  ia  Toid,  nor  can  it  be  made  effectual  by 
the  purohaaer'a  aaaigning  his  certificate  to  a  bonajide  pnrohaaer  for  value 
and  without  notice.     Wood  ▼.  Co/etn,  500. 

10.  Judombnt  Ko  Bab  to  a  Sbcond  AonoN,  Whbn.— Judgment  against  a 
master  for  selling  the  goods  he  has  agreed  to  tranaport,  ia  no  bar  to  an 
action  of  trover  againat  his  vendeea  for  converaion.  Hyde  v.  KobU, 
500. 

90.  FoBMBB  Judgment  fob  thb  Samb  Causb  of  AcnoN  may  be  given  in 
evidence  under  the  general  issue.     Young  v.  Bummettf  504. 

81.  FoBMBR  Judgment,  when  Admissiblb  undbb  thb  Obnbbal  Issue,  is  aa 
conolnaive  aa  if  specially  pleaded.    Iti. 

82.  Fobmbb  Eeoovebt  mat  be  Given  in  Evidbnoe,  without  being  apedally 
pleaded:  1.  When  the  party  who  aeeka  the  benefit  of  it,  had  no  oppor- 
tunity to  apedally  plead  it;  2.  By  defendant  in  those  eases  in  which 
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/A 
Set  Ocwfuov  or  L4WS{  Oo-<nirA]ior»  &,  7;  Kucuunwi^  1;  Kabbis  Cono^ 


JUDICIAL  NOnCB. 

JUDICIAL  8AUB8. 

ArrsAii  iBOM  as  (hu»E  BBumDro  a  Bbali  doet  ool  of  tedf  pntwi 
tt(S  pcoNkmm  tnm  aoapkliBg  hit  parahMt.    Amwictm  /m.  Ok  t.  OmI^ 

See  Bqvitt,  ^ 

JUBISDICnOK. 
Bm  Oomwum  or  Laiti;  Pubadiko  Am  PKAonai»  S|  Pkihimtwmi»  6b  8^  H 

JUBY  AND  JUBOBS. 
8m  Abbdhpsit,  2;  Co-nvABor,  t. 

LANDLORD  AND  TENANT. 

!•  OOTBBABV  or  IteJI  ABD  BOB  QUIBT  BBJOTMBIT?  mads  bf  A  l«nr  dBflli 

of  bim  only  that  he  shAll  haye  saoh  tiUe  at  the  time  as  imiMei  him  to 

toM,  687. 

2  Lbmob  n  BOT  LiABLB  BOB  AoiB  ov  Stbabobbs  to  the  title,  though  hii 
lesM  ocmtaina  a  ooveoant  for  quiet  enjoyment.    Id. 

t.  CovBNANT  bob  Quibt  Enjotmbnt  18  i^KBN  if  the  Imbm  can  not  enter 
beoanse  another  is  already  in  poaseaeion  nnder  title  paramoont.    id. 

^  CoTBBABT  BOB  QuiBT  Enjotxbmt  IB  MOT  Bbokkb  if  the  poaieeiion  of  the 
premiaea  ia  withheld  by  a  wrong-doer.  In  anoh  case  the  remedy  of  the 
leaaee  ia  againat  the  wrong-doer,  and  not  against  the  leiaor.  This  rule 
waa  applied  where  the  wrongful  poaaeeaor  claimed  nnder  a  prior  lease 
which  he  inaiated  had  not  terminated,  bat  his  claim  proved  onfoondedt 
and  he  waa  afterwards  removed  from  the  premises.     Id, 

6.  Lbsob  of  Land  is  so  fab  Bound  bob  Titlb  and  enjoyment  by  his  lessee, 
that  his  right  to  rent  is  dependent  thereon;  and  if  the  tenant  be  evicted; 
the  rent  will  be  thereby  suspended.    Poaton  v.  Jonea,  683. 

6L  Whbbb  Lbsbbb  is  Evicted  bbom  Pabt  of  thb  Land  Dbiosbd,  by  a  stnm- 
ger,  on  title  paramount,  the  eviction  operatea  aa  a  suspension  of  the 
rent  pro  tanto.  And  the  same  rule  appUes  where  the  lessor  himself  is 
evicted  before  the  term  is  to  begin.    Id. 

?•  Whbb  Lamdlobd  Attempts  to  Distrain,  and  a  Bbgbivbb  is  in  Pos- 
session of  the  goods  on  the  demised  prenuses,  the  practice  in  England  ia 
either  to  order  the  receiver  to  pay  the  rent,  or  to  permit  the  landlord  to 
proceed.    Martin  v.  Blacky  674. 

g,  DlSTBESS  ICVST,  BT  THE  COMMON  LaW,  BE  MaDB  ON  THB  DbMISBD  FBBM« 

I8B8.    This  right  ceases  on  the  removal  of  the  goods.    Id. 
A.  DuTBBSs  AFTEB  Bankbuptot  may  be  made  on  the  demised  pi  nniiiii. 
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■iftar  the  meuttagn  is  in  poaseeaop;  bnt  not  after  the  goods  have  bees 
removed.    Id, 

10.  BiOBivxB,  ADMiinaT&iiTOB,  OB  AssiGNSB  IV  Baitkbuftot  dobs  not  Bb- 
00MB  Tbnaiyt  under  a  lease,  so  as  to  be  personally  answerable  for  rent» 
nnlees  he  takes  possession  of  the  premises,  or  otherwise  elects  to  accept 
the  term.  Bnt  if  he  enters  on  the  demised  premises,  or  elects  to  aooepft 
them,  he  becomes  a  tenant  and  liable  for  rent.    Id, 

11.  Rbht  oan  not  9B  Apportionbd  where  a  tenant  pur  axOrt  vie  leases  for 
the  life  of  the  caiui  que  vie,  the  rent  being  payable  annually  and  the 
eaM  que  vie  dying  before  the  expiration  of  the  year,  Perrif  ▼•  Akbriehf 
493. 

12.  SzATUTB  11  Obobgb  IL,  a  19,  does  not  Apply  to  a  case  where  a  tenant 
pur  autre  vie  leases  for  the  life  of  the  cestui  que  vie,  at  an  annual  rent, 
and  the  latter  dies  before  the  expiration  of  the  year.    Id. 

It.  Landlord  Leasing  Land  on  Shares  has  a  Libn  upon,  or  a  yrofesty  in, 

the  growing  crop  until  the  rent  reserved  is  satisfied.    Cose  v.  Hart,  78S. 

Am  Adtbbsb  Possession,  2,  3,  6;  Eminent  Domain,  4;  Eziodtioiib,  14, 19| 

Fixtures,  3^;  Infanot,  1,  3;  Becsbitxbs,  2. 

LARCENY. 
See  Criminal  Law,  6,  7. 

LEASES. 
See  EziouTioNS,  14, 19;  Infanot,  1,  3;  Landlord  and  bxan 

LEGACIES. 
See  Husband  and  Wife,  5;  Wilui,  7,  8. 

LEGISLATURE. 
See  OtumnrcnoxAL  Law,  1,  4, 6;  Tbubxb  abb  TBUBfOl^  1»  f. 

LEVY. 
See  EzEounoNS,  2,  10,  12;  Shxrois,  2,  t. 

LIBEL. 

AcnoN  FOB  Libel  for  Making  an  Affidavit  before  a  Juafeloe  Id  das 
course  of  law  to  procure  the  plaintiff's  arrest  for  a  crime,  can  not  be 
sustained,  such  a  communication  being  privilsged.  Harteock  v.  RtdHekf 
141. 

LIENS. 

L  A  LiBN  is  a  Right  Given  bt  Law  to  haveadebt  satisfied  out  of  a  par- 

tlonlar  thin^.    It  may  originate  either  in  contract  or  by  operaticii  of 

law.    Andreufi  v.  Doe,  460. 
JL  Lien  Always  Exists  for  Services  on  Propbrtt  where  the  party  ^  bound 

to  receive  it  and  render  the  services.    OrhmeU  v.  Cooli^  688. 
IL  Lav  SziSTB  IN  Favor  of  Bailor  for  Hire,  who  by  labor  or  skill  gives 

additional  value  to  goods.    Id, 
4L  Aodtibs  AND  Ltvbrt  Starlb  Kebpxbb  bate  no  Lnv  for  keeping  e^ 

pastunng  animais  mtrustea  to  mem.    ^a 
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ft»  VxITDOB'S  LlBN^lNDOBflKX  OV  A  KOTB  GiVZS  VOB  THX  PUBOKASB  PUCB  Ol 

Land,  is  not  entitled  to  the  benefit  of  the  vendor's  lien.     Brigg$  v.  HUl^ 
441. 
0.  Wkit  or  Eb&or  Suspends  Lien,  bat  does  not  destr<iy  it.    Oammardal 
Bank  v.  Wedem  Beserve  Bank,  739. 

8m  AoKNcnr,  5, 8;  Attachments,  5;  Bankbuftot,  2;  Factobs,  1»  2;  Innb,  1-0; 

JUDOMENTB,  8-13;  LANDLORD  AND  TXNANT»  13;  PaBTHXBXHIF,  Z. 

LOST  INSTRUMENTS. 
See  Banks  and  Baneino,  fi,  0. 

MALICE. 

See  Malicious  Pboseoution;  Slandxb,  1. 

« 

MAUaOUS  PROSECUTION. 

!•  MAUxn  AND  Want  ov  Probable  Cause  kust  Concur  to  nutidaaa  aetloa 

lor  malioions  proeeeation.    Orani  ▼.  Deud,  228. 
i.  TEEDxrRNDANTisSuinciENTLTAPBOSSOUTORtosiistslnMiaetioiiagainsI 

Um  for  malioioiis  proseoation,  if  the  proeeeation  to  which  the  plaintiff 

was  sabjected,  was  institated  at  his  instanoe  and  request  bj  the  attorney 

forthestate.    Id. 
t.  A  Malioioub  Intent  mat  be  Pbotbd  either  by  showing  exprsM  malloe  or 

by  showing  that  there  was  no  probable  canse  for  the  proaeontioii.    Id. 
4L  Fboov  of  Malice  does  not  Raub  Presumftzon  of  Want  ov  Pbosablb 

Caub^  bat  after  proof  of  the  former  reqnisiteb  slight  evidanoe  as  to  th# 

latter  will  be  snfficieat.    Id. 
ft.  yxBDicT  OF  Acquittal  is  not  Sufficient  Evidknob  of  want  of  probahls 

oaose;  the  plaintiff  most  show,  in  addition*  that  there  was  no  rsaaonabls 

gnmnd  for  the  ohaige  to  which  he  was  snbjeoted.    Id. 
0.  Tbat  Vebdict  of  Acquittal  was  Rendered  onlt  after  DuBBiAnov  by 

the  petit  Jnxyt  and  that  that  body  entertained  doubts  abont  the  avldsnoe* 

is  svidsnoe  in  faTor  of  the  ezistenoe  of  probable  oanas  for  the  prosaoollQn* 

id. 

MARINE  PROTEST. 

See  BvidbnoBi  24^  2B. 

MARRIAGE  AND  DIVORGB. 

L  Mabriaobo  in  Law  Complete  when  parties  able  and  willing  to  oonCno^ 
aotnaUy  haye  oontracted  to  be  man  and  wife  In  the  forms  and  with  the 
solemnities  required  by  law.    Staie  v.  Patterwuy  609. 

i.  MabhiaobSolemnizedinAnotueb  State  according  to  the  laws  of  North 
Carolina  is  yalid  in  the  latter  state.    Id. 

t.  The  Question  whetheb  a  Violation  of  a  Mabbiaoe  Contract  has  beea 
committed,  is  one  of  jadicial  cognizance  ezolnsively.  Berikdem^  ▼• 
Johnnn,  179. 

4.  Feb-simple  Titlb  to  a  Tract  of  Land  mat  be  Adjudged  to  be  in 
THE  Wife  as  one  of  the  means  which  may  be  exercised  by  a  ooort  in  a 
proceeding  to  obtain  a  divorce,  for  the  pozpose  of  secoring  her  mainkr 
nance  and  support.    Id. 
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••  Wifi'iB  PocMOSSiov  lOB  A  FXBioD  07  THmTT  YiABfli  uider  an  undoabted 
•qnity,  aathorizea  a  presamption  that  her  poeaeesioii  waa  preceded  by  an 
aoqaiaition  of  the  legal  title.    Id. 

0.  LiOAL  EziSTSKOB  ov  A  WiFX  IS  Si7SFXin>ED  DUBiKO  Masbiaox,  ot,  at  leaat» 
mezged  in  that  of  her  hosband.    People  ▼•  Merewn,  644. 
See  CoNsmTTTioKAL  Law,  1;  Estoppel;  Wills,  ^11;  Witvbbsks,  1-4. 

MARRIED  WOMEN. 

1«  Wnv's  RiOHT  ov  Entbt  is  not  Babked  bt  Judgment  AOAnrsr  Hubbakb 
for  the  recovery  of  posseerion  of  her  land,  and  a  writ  of  hab,  /a,  thereon, 
bat  she  may  make  a  formal  entry,  though  he  oould  not,  to  prevent  the 
bar  of  the  statute  of  limitations.     Mdviv  v.  iVopriefon,  384^ 

%  Vemm  Covert's  Riobt  or  Entry  is  BasBBD  by  statute  in  Maaeaofauaett% 
vnlsMshe  enters  within  thirty  years  from  the  time  her  right  aoomes.    I<L 

MASTER  AND  SERVANT. 

L  Whebs  One  BsPBBSSNTS  Himself  AS  A  WoBXXAN,  he  impliedly  ooveoanta 
that  he  will  skillfnlly  perform  the  work  npon  which  he  is  engaged.  If^ 
from  want  of  skill  upon  his  part,  the  work  upon  which  he  is  engaged 
prove  valueless,  he  is  not  entitled  to  a  recovery  for  his  labor.  MeDtmtdd 
V*  Sitnp&OHf  46. 

%  Masteb  n  EOT  LiABiA  lOB  Neouoevob  cm  FELLOW-flSETAET,  engaged  i» 
the  same  general  employment,  where  he  has  used  due  diligence  in  th* 
■election  of  such  fellow-eervant,  and  has  furnished  to  his  employees  suit- 
able means  for  carrying  on  the  business  in  which  they  Ma  engigsd. 
JfarweB  V.  B.  S  W.  R.  R.  Chrp,,  839. 

t»  HaEtm  ATAnjvo  Htmhet.?  ov  Sebvaet^H  IixboaIi  Aor*  fa  pmoEMd  to 
httfia  MtiMtiiad  it.    Swam  t.  Mtfrimeaktkt%\  108. 

See  BnsiiMCi*  28;  Pabeht  mxd  Omus^b 

MEBQEB. 
SeeBoHM,  L 

MESNE  FE0FI1B. 
See  EnBoniBBT,  L 

MILEB. 
Sea  Waxebooubob^  10^  IL 

MISTAKE. 

Baa  Aamaam  Bmmmioe,  3;  Assumpsit,  6|  Awabu^  9%  BqmR»  •-!% 

Plbadoio  and  PRAoraoEv  1ft. 

MORE  OR  LESS, 
See  Vendor  and  VendeBi  L 

MORTGAGES. 

I»  A  MoKiOAOBB  ov  Personal  Pbopebtt  is  a  Pubohisbb  vob  Vaujs  to  tfaa 
astent  of  the  sum  secured.    LewU  v.  Xose,  161. 
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1.  MoBVOAOB  ov  Obowiho  TnasR,  made  by  %  pncfaaser  tiiereoC,  iaamorl- 
gagtt  of  p«nonal  property,  to  take  effeet  when  It  is  severed  tnm  the 
freehold.    Cfktjlin  v.  CarpetUer,  381. 

t.  DiMBimov  nr  Mobtoaob  or  Buildiko  of  '*  ABnoLU  Gobtbmplatbd  «• 
Bi  Plagbd  trbbbeh,**  without  any  enameration  or  speoifioatioii,  is  too  in- 
definite and  nnoertsin  to  ocmstitnte  a  lien  apon  the  artides  afterwaida 
aotually  plaoed  in  the  bnilding.     Winslaw  v.  MerehatU^  In§.  Co.^  36& 

4.  MoBTOAOB  ov  ALL  Q00D6 IV  A  BuiLDDro,  with  atipolation  that  a  schednle 
thereof  shall  be  annexed  thereto^  is  valid  as  to  all  the  goods  which  were 
in  the  shop  at  the  time  of  its  exeontion,  so  &r  as  they  remain  and  are 
eapable  of  identification,  although  no  schedule  was  ever  aotually  tmntmiA 
to  the  mortgage*    Id, 

i»  Wbit  or  Emtbt  mat  bk  MArvTAiNBD  FOB  MoBiXOAOBD  Pbbmtbim  before  a 
breach  in  the  condition  of  tiiO  mortgage  deed.    Hcbart  v.  Sambam,  483. 

t,  MoBiOAOXB  IK  Fbb  MAT  Bntkb  Immxdiatelt  after  the  executicn  of  the 
mortgage,  put  out  the  mortgagor,  and  reoeive  the  profits,  if  then  be  no 
agreement  to  the  contrary.    Id, 

7.  Pabtial  Bbbaoh  of  Cokditioh  dobs  not  Affbct  Mobxoaobb's  Biokf  to 
obtain  and  hold  possession,  and  he  may  obtain  the  premises  by  a  writ  of 
entry,  the  same  as  if  there  had  been  no  breach  of  the  condition.     Id, 

0.  MoBTOAGOB*s  Tbnakot  AT  WiLL  IS  TxBMiNATXD  by  notico  given  by  the 
mortgagee  to  the  agent  appointed  to  collect  rents,  to  pay  such  rente  ta 
himself  and  not  to  the  mortgagor.    Crosby  v.  Harlow^  276. 

9.  If  thb  Mobtgaqbb  in  a  Si7IT  against  thb  Mobtqaoor  snnmion  the  sgnt^ 

as  trustee,  after  notice  to  such  sgentnot  to  pay  rents  collected  to  any  one 
but  the  mortgagee,  such  trustee  will  be  disoharged,  as  he  holds  the  rents 
for  the  plaintiff.    Id, 

10.  If  Two  or  Mobx  Notes  be  Segubsd  bt  thb  Samb  Mobtoaob,  the  decree 
of  foreclosure  may  provide  that  the  proceeds  of  the  mortgaged  property  be 
proportionally  applied  to  the  several  notes,  all  being  due;  the  maker  has 
no  right  to  have  the  moneys  first  applied  to  the  note  which  first  ^*«»«»w 
due,  although  it  has  been  indorsed  by  an  aoconmiodation  indorser.  Par* 
her  V.  Mercer^  438. 

flee  Bona  Fn>x  Pubghasxbs;  Ck)»Ts,  3;  Ejbctmbnt,  6;  Fixtubbs,  1, 2;  Ni 
Tbial,  9;  Plbadino  and  Pbacticb,  1;  Vbndob  and  VehdbIb  X, 

MXTNIdPAL  CORPORATIONfl. 
See  Cobfobations,  12-16;  Hiohwatb»  6^  6L 

NAVIGABLE  WATERS. 
See  Watbbooursbs,  6-8. 

NBGIJOENGE. 

AoBfor,  10;  Banks  and  Banking,  7;  Cobpobationb,  16; 

Mabinb»  8;  Mastkb  and  Skbvant,  2;  OFnois  and  Offiiubu8»  1;  Ran^ 


NEGOTIABLE  INSTBUMENTa 

I.  Insibumbht  Wobdbd  '* IiUB  J.  W.,  FouB  HuNDBXD  Dollabs,"  and  sigDsdi 
by  maker,  is  a  promissory  note,  though  there  are  no  wotda  of  pRMDiaa  iB 
itw  and  a  petition  in  debt  will  lie  upon  it    McOamm  r.Wmi^  46a 
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JL  Non  WBoa  Oombidxbatiov  m  a  PjkBoii  Gomtkaot  to  Gomnnr  LAinw,  !• 
TiUd,  and  the  payee  can  reoover  on  the  iame,  iuiImh  the  maker  aTeia 
and  provee  that  the  payee  ia  in  fault.    Id. 

%  Non  voR  A  Sracino  Sum  Patablb  in  Conoir,  at  twelve  oenti  per  pound, 
ia  a  promiMory  note,  and  may  be  declared  on  in  the  ordinary  form  as  a 
promiae  to  pay  a  specified  sum  of  money.    Bankm  ▼.  Saa^den^  431. 

4  Kon  Patabls  in  CAiTLa  Bsoombs  Patabli  in  Gash  avtib  Bevauis,  and, 
therefore,  in  an  action  thereon,  where  the  plaintiff  haa  judgment  on  da* 
mnrrer,  the  clerk  may  assees  the  damages.     VcaJyooter  ▼.  Loffcait  90l 

ft.  Ai/RRAnoN  ov  AV  IiTSTRiTMXMT  IS  Matxbial  when  it  changes  a  Joint  and 
aeveral  promissory  note  into  a  Joint  one.    Hwmphrty  t.  QwiUoWt  4M. 

0.  AUTBEAnOK  OV  NOTB  BtOnB  PaBTT  without  ASSKHT  OV  IBS  OTHXByKSn* 

den  the  instrament  so  altersd  void.    Id, 

7*  AflSKNTorPABTrToAusBXDliiBXBUifBivTmiistbeproyedbytheoDemak* 
ing  the  alteration.    Id. 

6b  SumoiXNT  Assent,  What  AifOUNTS  to.— Where  the  maker,  en  prsseni- 
ment  of  the  altered  note,  said  that  the  note  had  been  altersd,  and  that 
lie  was  not  bound  to  pay  it,  but  would  pay  it  aa  it  waa  Justly  due,  and 
alao,  when  property  was  attached  under  the  writ^  told  his  receiptor  thai 
lie  should  pay  the  debt  before  the  term  of  the  courts  these  facta  show  a 
8n£Seient  assent  to  the  alteration.    Id, 

%  HoLDSB  OF  Note  mat  Fill  Blank  Indqbsbment  by  writing  over  the  in* 
dorser^  signature  any  agreement  conaistflnt  with  the  natoreof  the  instni* 
•msnt  and  the  intention  of  the  parties.    Camdm  t.  MeKcf^  91. 

IOL  Bchanokb  iNDonaoro  Note  in  Blank  can  not  be  Chaboed  as  Maxeb 
Jointly  and  severally  with  the  signer  of  it  in  the  absence  of  evidence  of 
any  imderstanding  to  that  effect  between  the  parties,  and  the  holder  can 
not,  therefore,  fill  up  thb  indorsement  with  an  agrsement  to  be  llaUe  aa 
aoiety,  and  sue  the  indorser  and  maker  as  Joint  makers,    /d 

IL  Sionatitbb  ov  Third  Pebson  on  Baok  ov  Note  is  Pbima  Faoeb  evideooa 
of  a  guarsnty.    Id. 

VL  A  Promise  to  Aocasn  a  Bill  to  be  Drawn  to  amount  to  an  aoosptanoa 
of  the  bill  when  drawn,  must  describe  it  in  such  terms  that  the  promise 
can  apply  to  no  other  bilL     Van  Phud  v.  Shan,  2Syj» 

llL  A  General  Autboritt  to  Draw  Bills  within  a  certain  time,  to  aspeoi- 
fied  amount,  is  not  sufficiently  definite^  to  constitute  an  acceptance  of  a 
bill  afterward  drawn.    Id. 

14  Aooeftanoe  ov  aBill  ov  Ezchanoe  may  be  by  the  acceptor's  writing  hia 
name  across  it.  This  rule  of  law  is  not  modified  nor  supplanted  by  a 
statute  requiring  aooeptanoss  to  be  In  writing  and  signed  by  the  acceptor. 
Spear  v.  iVott,  000. 

lAi  Indorsement  on  Promissort  Note  Made  atToce  ovnBBzEODnoN,  by 
which  the  promisee  agrees  not  to  compel  payment  of  the  amount^  but 
to  receive  the  same  when  convenient  for  the  promisor  so  pay  it^  must 
be  treated  as  a  part  of  the  instrument,  and  no  action  can  ever  be  main- 
tdned  on  the  note.    Barnard  ▼.  Ouahingf  362. 

Ml  Where  a  Person,  not  the  Payee,  Indorses  Promissoet  Note  In  Uank^ 
be  makes  himself  absolutely  liable  to  pay  the  note,  and  may  be  sued  as 
an  original  promisor.    PoweU  v.  Thomaa,  406. 

17*  An  Unconditional  Authority  to  Draw  Prboludbs  the  party  ^^  kaa 
given  it  from  asserting  that  the  bills  which  are  actually  drawn  In  pnrsa« 
An.  Die.  Vol.  ZZXVin— fia 
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aaot  llMnofy  am  not  Unding  beoMiio  notgiTBQ  in  f^^ 

pow  far  which  the  anthori^  wm  intended.    DaMmm  ▼.  KtytB^  200. 

m  Air  AuTHOBiTT  TO  D&AW  u  SumcixirrLT  Dsmrm  in  iti  deecription  ol 
the  biU  to  be  dimwn,  to  nmoont  to  en  eoceptnnoe  tlMreof^  if  it  ie  an  a«- 
tfaority  to  dxmw  one  draft,  of  a  oertain  amonnt,  to  be  payable  after  a  oer- 
tdndny.    Id. 

Iti  Ko  Ijmaan  Pabbm  w  a  Fobo»d  broaBgngwran  n bill  awignahleonly 
bj  iadoraement,  nor  oan  the  aooeptor  of  each  a  bill  defend  againat  the 
ortgisal  holder,  by  aetting  np  his  payment  thereof  unkaa  he  oan  alao 
ahow  that  the  loea  he  baa  incorred  by  aneh  payment  ia  attribntaUe  to 

tOi  DMHoaroB  oy  Koct,  What  SuyjiuuuiT  to  Cohwatiit b.— Wberethenakar 
of  a  note  eaUa  on  the  holder  on  the  day  it  beoomea  doe  and  infonna  him 
that  he  ia  nnabla  to  pay  it,  and  reqneata  liim  to  infonn  the  indonar,  tfaia 
ia  a  anffieient  demand  and  vafual  to  oonatitnta  a  diahooor  of  the  note. 

tL  KoncB  or  Dbkard  aub  Bsnmu.  should  bb  Book  ab  to  Iviobm  Ib- 
POBBBE  that  the  note  liaa  beoome  due  and  been  diahonored,  and  that  the 
holder  raliea  on  the  indormr  for  payment;  bat  a  notioe  ia  not  aaffidflnt 
to  dharge  the  indoraer,  wImu  it  ia  giren  in  the  forenoon  of  the  day  ott 
which  the  note  beoomea  doe,  and  merely  atatea  that  the  note  ia  doe  and 
nnpaid,  and  demanda  payment  of  the  indoTMr.    Id, 

tt.  KonoB  BT  Mail  to  Irdobsbb  or  Kotb  Lnriso  nr  8aiib  Towv  ia  ineoA- 
oiant  if  there  be  no  penny  poet,  bat  the  notioe  mnat  be  given  to  him  psaoB- 
ally,  or  left  at  hia  raaidenoe  or  place  of  boaineaa;  or  if  he  be  temporarily 
abaent,  it  moat  be  aent  to  the  hooae  in  which  he  laat  lived  or  did 
ChrU§  T.  Suae  Bank,  143. 

9L  MATTBB8  OB  ExoosB  BOH  HOT  Omvo  KonoB  to  an  indonar  of  the 
payment  of  a  note  oan  not  be  proved  under  an  avennent  that  he  had  no- 
tice, bat  must  be  epedally  pleaded.    Id, 

%L  KonoB  TO  AK  Irdobsbe  Lbit  with  a  Sijlvb  nr  bib  OmoB,  ia  aoffldeat 
tobindhim.    Bank qf  U.  8.  y,  MerU,  20h 

fSw  KonoB  BT  Mail  Kbbd  not  bb  Sbrt  on  thb  Day  ob  Pbotbri  it  ia  aoiB^ 
dent  if  the  notioe  be  depoaited  in  the  poet-oflke  in  time  to  leave  by  the 
iirrt  mail  of  the  day  following.    Id, 

18w  No  PBBsnifPTZON  18  IvDULOBD  THAT  KoTiOB  WA8  Sbbthd  upoQ  an  tndfltag 
by  the  first  available  maiL    Id, 

SI.  CBBTmoATB  OB  Sbkviob  ov  Notiob  OB  Pbotbbt  BT  NoxABT,  where  the 
aervioe  is  effected  by  leaving  the  notice  at  the  residenoe  of  the  indorasr 
daring  his  absence,  need  not  atate  whether  the  notice  was  left  with  a 
penKm  found  inside  of  the  dwelling,  or  that  mora  was  done  than  to  leave 
the  notice  at  such  residence.    Manadue  v.  KUehen,  237. 

18.  Sbbviob  or  Noticb  upon  ak  Ikdobsbe,  if  he  ia  abeent  from  hia  reaidanoo^ 
may  b^  accomplished  either  by  depositing  the  notice  at  the  raaidenoe  or 
by  leaving  it  with  some  person  found  therein.    Id, 

SBl  KoTiOB  TO  A  BxaiDVST  Indobseb  must  either  be  penonal,  or  elae  the  no* 
tice  must  be  left  at  his  residence  or  place  of  business.    Id. 

30i  NonoB  TO  Dkawes  should  bb  Fully  and  Pabtioulablt  Bibboxbd  to 
him  at  his  place  of  residence.    Beekwiih  v.  Smith,  290. 

tl.  KoncB  or  Dishonor  should  bb  Put  into  thb  Post-obiicb  in  time  to  bo 
carried  by  the  mail  of  the  next  day  after  dishonor)  and  where  the  pBB> 
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tal  itated  that  it  WM  pat  into  the  poit-offloe  the  next  morning  at  nint 
o'dook,  bat  not  that  it  waa  in  aeaaon  to  be  carried  by  the  mall  of  that 
day,  in  the  abaenoe  of  evidence  the  jnry  will  not  be  aathoriiBed  to  infer 
that  it  was  carried  that  day.    Id, 

IS.  KonoB  TO  IxDOBSBB  MUST  BB  Pebsonal  if  he  resides  in  the  same  town  or 
place  with  the  holder  of  the  note,  and  can,  by  diligent  inquiry,  be  fonnd; 
if  he  is  absent,  notice  may  be  left  at  his  dwelling  or  place  of  bosinesa. 
Patrick  v.  Beaaley,  456. 

SS.  NoncB  TO  Indorseb  Sent  throuoh  tue  Posr-omcB  is  insufficient  if  he 
resides  in  the  same  to  mi  or  place  with  the  holder;  but  is  sufficient  if  the 
indorser  resides  in  a  different  town  or  place.     Id. 

WL  Imdokseb  is  Deemed  to  Live  in  tub  Same  Town  or  Place  with  the 
holder  when  ho  lives  in  the  same  immediate  neighborhood,  whether  in  the 
town  or  the  country.  Hence  a  notice  sent  through  the  post-office  waa  held 
insofficient  when  tiie  indorser  lived  about  a  mile  and  a  half  from  the  city 
of  Jackson,  and  the  holder  lived  in  said  city,  the  indorser  being  a  pnblio 
official,  having  his  office  in  said  city  and  receiving  his  mails  through  tha 
post-office  thereof,  at  which  place  the  notice  to  him  waa  addressed.    /cL 

Mi  KonoB  or  Dishonob  of  a  Note  ob  Bill,  must  be  personally  served  oa 
the  drawer  or  indorser,  or  left  at  his  dwelling-house  or  place  of  business 
if  he  resides  in  the  plaoe  where  presentment  or  demand  is  made.  If  ha 
reddes  in  a  difforent  plaoe,  the  notice  may  be  sent  by  malL  Bamom  v» 
Jfadb,002. 

ML  KonoB  ov  Dibhoiiob  mat  bb  8b9T  bt  Mail,  if  the  Indorser,  though  Bt^ 
ing  in  the  same  town  where  presentment  is  made,  resides  some  w&nm 
milee  from  the  bank  at  which  the  note  is  payable,  and  there  ia  a  post* 
office  at  which  he  usually  reoeivea  hia  letters  and  papers,  and  between 
which  and  the  plaoe  of  presentment  there  is  regular  oommunioation  hf 
malL    Id, 

t7*  InxxBEBBiBiroTDiaaHABOBDbeoaaaenotioe  of  dishonor  is  directed  to  the 
wrong  poet-office,  if  such  misdirection  was  canaed  by  hia  reaidence  being 
unknown,  and  by  the  notary'a  inquiring  of  the  seoond  indorser  and  being 
Infoimed  by  the  latter  that  ha  knew  that  the  indoner  got  hia  letters  and 
papers  at  tiia  post-offioe  to  which  the  notaiy  subsequently  directed  the 
BOtioe.    Id, 

S8i  DncANii  ov  Patmbht  oan  not  be  made  on  the  fourth  of  July,  whare  II 
is  a  pnblio  holiday,  bat  may  be  made  on  the  day  pceceding.    Id, 

n.  KonoB  ov  DiBHOKOB  WHICH  SxATBS  THAT  Patxbnt  was  demanded  on  a 
date  named,  which  date  is  later  than  any  day  on  which  a  valid  demand 
could  have  been  made,  b  invalid,  because,  if  true,  it  shows  that  the  per* 
son  to  whom  it  is  given  has  been  released  by  the  laohes  of  the  holder 
of  the  bill  or  note.    Id, 

40i  NoTiCB  ov  D18HONOB  Nbbd  vot  bb  vx  Akt  Pabtioulab  Fobm,  but  nmsl 
inform  the  indorser  that  the  bill  haa  been  dishonored.  It  ia  not  saffieicBl 
if  it  merely  call  on  him  to  pay,  without  ahowing  that  the  maker  had 
refused  payment.    Id, 

41«  SuvnciBNCT  or  Notiob  ov  Dishokob,  where  the  facts  are  conceded,  ia  a 
matter  of  law,  to  be  decided  by  the  court.    Id, 

42.  Ihdobsbb  or  Note  Payable  on  Demand,  must,  within  a  reasonable  time^ 
demand  payment  of  the  maker,  and  give  notice,  aa  in  other  caaes,  to  the 
Indorser  in  case  payment  is  not  made.    Perry  v.  (Trsen,  686. 
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41.  Nen  Patabli  ov  Dimarb  with  Irtebir,  and  givoi  §at  motutj  bof^ 
rowed,  or  nuide  to  enable  tbe  maker  to  borrow  money,  mnst^  in  oider  te 
dharge  an  faidoner  thereof,  be  presented  for  payment  within  a  reaaooabk 
time,  and  notice  of  dishonor  given,  as  in  other  cases.     Id, 

41b  DocAHD  Ain>  Nonci  axe  UNNxaBsaABr  to  ohaige  an  indorser  who  has 
taken  an  assignment  of  all  the  estate  of  the  maker,  or  has  otberwiss  le- 
oeiTed  effects  of  the  maker  as  an  indemnity  against  the  indorsement.    IdL 

flea  AosHOT,  3,  4;  Bahsb  and  Banxiko;  Bcua  of  Ladiho;  Cqbfobaziobb» 
9;  MoBTOAOB,  10;  Pathsnt,  1,  2;  Fliadiho  avd  PRAcmoB,  15;  Sdbbtt- 
nar,  0;  WmnEsan,  10. 

NEWTBIAL. 

X  Bbbok  m  HOT  ADMiTTnro  EnDKNOB  whbbb  Ormm  Comf ktemt  Ewnaanm 
folly  proving  the  same  fact  is  prodnoed  and  admitted  withont  objeetion 
it  not  a  ground  of  revdrsaL    Sehleneher  v.  i^Mey,  100. 

^  Kbwlt  Duooyvrkd  Evidxncb  to  ve  Groukb  iob  New  Tbiai.  most  ap- 
pear to  be  material,  and  not  oomalative,  and  it  must  also  appear  that  ths 
party  was  not  goilty  of  n^ligenoe  in  not  proonring  and  jwodncing  it  at 
the  former  triaL    Id. 

*&  KiWLT  DisoovsBXD  Etxdxnok  ov  Fact  albkadt  Fdllt  Pbotxd  on  the 
fonner  trial  is  not  a  groond  for  a  new  triaL    Id. 

i4»  KswLT  DnoovxBXD  Etidbnob  nr  Mitxoation  ov  Damaobs  and  not  afEsoi* 
lag  the  iisae  is  not  a  flproand  for  a  new  triaL    Id, 

Ik  XxoBBSiVB  Damaobs  IN  TRESPASS  EOB  FALSE  Imfbibohmknt  foznish  no 
groond  for  setting  aside  the  verdict,  unless  they  are  so  extravagant  as  to 
make  it  probable  that  the  jnry  was  actuated  by  passion  or  prejodioe.    Id. 

6b  IVlOBafALITT  ov  VERDICT  NOT  OBJECTED  TO  AT  THE  TrZAL  and  not  afisot- 

ing  tbe  merits  of  the  case,  is  not  a  ground  for  reversaL    Id, 
7*  Arbb  the  Jurors  have  Separated  aiter  a  Oenebal  Vbbdiot,  it  is 
imgalar  to  make  new  inquiries  snd  explanations;  but  tbe  aocnsed  not 
being  injorsd  thereby,  the  verdict  will  not  be  set  aride.    State  v.  Whit- 
tfsr,  272. 
6b  Kbwly  Disoovered  Bvidence  is  not  Oround  vor  New  Trial  when  it 

is  merely  onmcUative.  Perrm  v.  P.  Ina.  Co,^  72& 
9l  Title  of  Mobtoaoee  under  Mortoaob,  Satisfied  aiter  FoRVsiraRi^ 
may  be  set  up  as  a  defense  in  ejectment.  But  a  new  trial  will  not  be 
granted  because,  in  such  action,  the  defendant  was  precluded  by  the  ooort 
below  from  setting  up  that  defense,  if  he  failed  to  uboiw  that  the  payment 
was  made  after  the  day  on  which  it  was  doe.    Smith  r.  VmoaU^SIZ, 


NOLLE  PBOSEQUL 

HoUJi  Prosequi  mat  be  Entered  as  to  that  one  of  two  ooonts,  in  regard 
to  which  it  is  objected  that  an  irregularity  exists  snflkiisnt  to  wairaat 
settmg  aside  the  verdict    StaU  v.  WhiUkr^  272. 

NOnCK 

AHfONMENTB  OF  CONTRACTS,    1-3;  ATTAGHHENtB,  8;   BOHA  FiDE  PUR^ 

CHASERS;  Deeds,  4-6;  Ejecthent,  5;  Frauduleev  GontbtancbSi  St 

OUARDLkN  AND  WaRD,  8;  HlOHWATS,  5,  6;  NBOOIKIABLB  iHBXRUlODnav 

21-87.  3d-4U  44;  Suretthhip,  b. 
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NUISANCE. 

L  BLkVQB^nsBpBOXJBE  vs  ACmr  18  A  NuiBAKCB,  Pbzma  FaciBi  mad  may  be  !•• 

ttnined  by  injunction.    CatUn  t.  ValenUnet  567. 
%  Air  Amswxb  Dbntino  that  a  Slattohtsr-housi  is  a  NmaAVdaodoffBns- 

Ito  to  the  compUuinant,  is  a  mere  matter  of  opinion,  and  not  inoh  a  denial 

of  the  equity  of  the  bill  as  to  entitle  the  defendant  to  a  diaaolntion  of  the 

injnnotion  aa  a  matter  of  coarse.    Id, 
S*  It  m  SunioiXNT  to  CoNSTiTtTTB  A  NoiBAKCB  that  it  ii  offiuislve  to  th* 

senses  and  renders  the  enjoyment  of  life  and  property  nnoomfortablA.  id, 
4m  A  Noxious  Tradb  o&  Business,  to  bb  a  Nuxsanob,  need  not  endaoger  the 

health  of  the  neighborhood.    Id, 

NUNCUPATIVB  WILLS. 
See  WnxB,  1,  2. 

OFFICES  AND  OFFICEBS. 

L  Pdsuo  QitioBBS  AoTDro  Nbqugbhtlt,  ob  bbtobb  tbb  Soon  or  vsini 
ADTBOam,  will  be  held  responsible.    BaUeif  ▼•  Mapor  qfN.  T.,  660. 

%  PuBLio  OmoBBS  abb  NOT  Abswbbablb  for  the  mlBfinindnflt  orimlffiawinna 
d  sabovdinates  whom  they  are  obliged  to  employ.    Id, 

t»  QmoBB  JumvTZBO  Aor  Dohb  OmoiALLT  must  Atbe  ahd  Pbovb  thai 
ha  was  an  offiflfur  dnlr  fWT*niffiifiiftnfHi  and  onalified.  bat  third  Dsnoiia  ava 
req^urod  to  ahow  only  that  ha  was  an  ofltor  di/ado,    Sekhmkir  ▼•  JUs* 

4%  OoMMnnomBS  ov  tbb  Sibkibo  Fubj>  ov  tbb  Sxaitb  ov  ICnsmmit  d^ 
olsriag  as  saoh  oommissionen,  may,  in  an  aetlon  at  law,  noovar  asoneyB 
halnngtng  to  SQoh  f and,  whioh  hava  been  loaned  1^  thsni  or  bj  their 

See  PiBAiuvo  abb  PBAonoa^  6;  8uju»«muf»  & 

PARENT  ANDGEOLD. 

1.  Tbb  LBQiXDiAor  or  a  Child  Bobb  ib  Wbduxbc  era  not  ba  eoatiatsd  hf 

eitlMr  the  mother  or  her  heirs.    The  right  to  snoh  a  oontest  aUdsa  aafy 

with  the  patatiTa  father,  and  in  oartain  oaaea  with  his  hefas.    Moi  t» 

JTocfer,  192. 
^  A  Child  Bobb  or  Wbdlook  is  not  allowed  to  aver  that  ha  waa  the  nsali 

of  an  adalterona  interooarse  apon  the  part  of  his  mother.    /<L 
t,  Fathbb  is  BBrntucD  to  thb  Qbbdibnob  or  his  Child  and  to  the  bsDsAI 

of  its  labor  while  living  with  and  maintained  by  him.    The  mother,  aa 

soeh,  is  entitled  only  to  reverence  and  respect.    People  r,  Mereek^  6ii» 
4  Fathbb  gab  not  Aubnatb  his  Right  to  thb  Custody  akd  Cobtbol  or 

his  child,  except  that  he  may  bind  oat  his  child  as  an  apprentioe.    Id, 
ft.  Fathbb  has  thb  Rioht  to  thb  Custody  or  Child  ik  PBBrBBBNOB  to 

MoTHBB  who  chooses  to  leave  her  hasband  and  reside  with  her  father, 

there  being  no  legal  caase  for  separation.    Id, 
6b  ArrBBBTiOB  OAK  HOT  BB  Bound  to  two  or  more  masters,  and  may  ovoid  aoy 

ladentara  attempting  to  so  bind  him.     Thorpe  v.  AMdUo,  (SSL 

See  Habbas  Cobfus,  ^A, 
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pabol  evidengil 

8m  AoKVor,  1;  Eviiiuui. 

PARTNERSHIP. 

L  AvTBOBirr  ov  Chn  Spboial  Pabtmcb  to  Bivd  Avothse  oeiMB  wImb  tiw 
pariLooltf  porpoae  of  the  pftrtaenhip  is  oonoladed.    BenHeg  v.  IFiltte,  186L 

%  Whxbb  a  LoaraD  Pabtkibship  is  Fobmxd  for  the  purpose  of  piirofaM> 
ing  a  drove  of  horses  for  a  distant  market^  and,  after  making  sundry  pn^ 
chssM,  on  joint  aooonnt,  one  partner  is  placed  in  charge  of  the  horsey 
and  begins  driying  them  to  the  market  for  which  they  were  destined,  hs 
baa  no  anthority  thereafter,  whOe  on  his  Jonmey  to  the  maricet^  to  msks 
additional  pnrohases,  and  bind  the  other  partner  thereby.    Id. 

IL  No  LzBir  Bxnia  nr  Fatob  ov  a  PABmrxB  Pubcsasiko  PABaDmaoF 
Bkal  Erati,  to  seoore  to  him  the  exoess  oyer  his  share  of  the  porohsss 
money  that  he  may  haye  paid  therefor.    EngUt  y.  Emglu^  S7. 

4.  PasrarxB  u  not  Eiititi<id  to  Ck>MnQraATiov  iob  SxRyion  in  oondnotiag 
the  partnership  bosinesB,  beyond  his  share  of  the  profite,  nnless  there  is 
a  stipulation  to  that  effect    Andermm  y.  Taylor^  689. 

•i  DnwLTBD  PABTHikaHiP  BmAurs  nr  Fobcs  fob  CLosnro  tbb  Bmann^ 
and,  lor  that  purpose,  the  partner  winding  np  the  ooncem  hss  the  saas 
power  to  bind  the  firm  as  he  had  before.    Hcmmr  y.  IfvkM^  768. 

6b  DaOLABATXOKS  OV  OlTB  PaBTNIB  ABB  AdMIHUTIM  OHLT  TO  GhABQB  l^M- 

iBLi;  and  are  incompetent  to  prove  that  sny  other  person  is  a  member  d 
the  firm.    OrtrfUm  Bank  v.  Mooft^  478. 

1.  DaoLABATioir  bt  PABfnrxB  vor  SumouHT  as  Evu>mm^  Whbbt. — ^De^ 
larstion  by  defendant  to  plaintiff,  in  relation  to  a  transaction  of  the  cgoi- 
psny,  that  he  knew  nothing  of  it,  as  Littie  (one  of  the  company)  had 
traasaoted  the  basiness,  is  not  sufficient  as  evidence  of  the  partnenfaipb 
Id. 

6.  Obhbbal  Rbpdtatiov  »  kot  AnmrsBTBi^B  to  Pbovb  Pabthxbsbip.  Id. 

t.  Bbpdtatiov  »  kot  Ck>iiPBrBRT  ByiDBNOB  ov  Pabtrbbsbxp.    Bmkh  r. 

16l  Pabsbbb  IB  Gompbtbrt  WmrBss  aitbb  DnaoLunoN,  WHBV.^Whor^ 
on  dissolntion  of  firm,  a  debtor  gives  each  partner  a  note  for  his  share  d 
the  indebtedness,  one  partner  is  a  competent  witness  for  the  other  in  a 
soit  by  the  latter  on  his  note^    Mone  v.  Cfnen^  471* 

IL  PABSirBB  bot  Sbbybd  with  Pbooibs  m  kot  a  Caaarnan  WirBsn  on 
the  part  of  the  plaintiff  to  prove  that  defendant  is  a  oopartnsr  with  the 
witness.    /Kcon  y.  ITood,  461. 

UL  Dbolabatiobb  ov  Pabihbb  as  to  Who  Gohfosbd  Fibk  are  adnrissibis 
against  him,  bat  not  against  his  oopartners.    Id* 

Isa  AfluoviannB  job  Bbbbtit  ov  Obbdxiobs,  6;  Bovim»  2;  SxATmei  ov 

LmiTATiom,  2. 

PAYMENT. 

!•  Book  AooouHT  »  vov  MiBaKD  nr  Kotb  Qmu  bt  SnuBaEBaaaavsIf 
with  some  el  the  original  debtors  as  principals,  and  for  a  laigg  anm  thaa 
was  then  dne,  for  merger  occors  only  where  the  debt  ia  oaa  and  tta 
pirtias  ars  identical    Jom»  v.  JbAasoii,  760i 
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li  Debt  n  not  Bxtinoitishbd  bt  Notb  Given  bt  Somb  of  thb  Dbbtobb, 
with  other  parties  as  sureties,  for  a  burger  amonnt,  nnless  it  appears  to 
have  been  so  intended  and  accepted,  the  presumption  being,  it  seems,  thai 
it  was  intended  as  oollateral  security  only.    Id, 

IL  In  thb  Absbncb  or  thb  Apfijoation  or  a  Patmbnt  bt  thb  pABTiBi» 
the  law  appropriates  it  to  extinguish  the  oldest  chazge.    MeKemsk  ▼• 

See  AasuxFsrr,  2. 

PENALTIES. 
See  CoNBTiTiJTiONAL  Law,  8»  4,  7»  8. 

PBWa 

L  loR  Ddtobbanob  OB  OoocrpANT  OB  A  Pbw  an  aotSoD  on  the  oaaa  only  may 
be  maintained  in  his  behalf  in  England,  beoaose  there  his  right  of  prop* 
ntf  is  incorporeal— a  mere  easement.    Shaw  v.  Beveridge^  610. 

%  OwNBR  OB  Pbw  may,  in  New  York,  maintain  an  action  of  trespasi  for  a 
dlstnrbanoe  In  his  possession,  for  he  is  here  deemed  to  have  an  individual 
ri^t  of  properly  therein,  and  not  a  mere  easement.    /dL 

PLBADma  AND  PBACTICE. 

L  OOMFLAINANT  NbED  NOT  MaXB  PaBTIBS  OB  PBBSONB  UNKNOWN  tO  hilB, 

daiming  an  interest  in  the  suit,  nor  of  persons  ooUatersUy  interested,  who 
are  exceedingly  numerous.  Therefore,  a  mortgagee  need  not  join  aa  de- 
fendants in  a  suit  to  foreclose  the  mortgage,  the  creditors  of  one  who  haa 
purohased  the  premises  with  notice  of  the  mortgage  and  has  made  a  vol- 
vntary  deed  of  the  same  for  the  benefit  of  his  creditors,  there  being 
nothing  to  show  who  the  creditors  are  or  how  many  of  them  there  are. 
WiUi9  V.  Bendermm,  12a 

li  Umbwobn  Answbb  to  a  Bill  n  not  Bvidbnob  for  any  purpose,  bat  per- 
forms merely  the  office  of  a  pleading,  and  the  complainant  is  not  required  to 
make  parties  of  persons  stated  in  such  answer  to  have  an  interest  in  tha 
oontroversy,  there  being  no  other  evidence  of  that  fact.    Id. 

t.  All  thb  Paktibs  Jointlt  Inbubbd  in  a  policy  of  insurance  should  Join  In 
an  action  to  recover  for  a  loss.    Bkmchatd  v*  Dytr^  288. 

4.  Pbbson  bob  whosb  Bbnbbit  a  Contract  not  undbb  Sbal  n  Madb  may 
■00  thereon  In  his  own  name,  although  the  en^igement  be  not  directly 
to  or  with  him.  But  where  a  third  person  is  merely  to  receive  payment 
aa  agent  for  the  party  to  whom  a  promise  is  made,  the  latter  only  oan  sm 
thareon.    Cb«  v.  Shwa^  d9l. 

iw  Whbbb  Somb  I>if}NiSAB«,  OifiOBB,  or  Pbbson  in  a  special  ofaaraoter  only 
can  bring  the  action,  tke  plaintiff  must  aver  that  he  holds  such  poaitioo, 
BreumUr  v.  Vail,  647. 

6b  Whbbb  Patmbnt  ov  an  Inbtallmbnt  m  Indbpbnbbnt,  an  action  maybe 
maintained  on  it  after  all  the  instaUmenta  are  due,  without  averring  a 
parf (mnanoe  or  an  offer  to  perform  on  the  part  of  the  plaintiff,  BktdU 
▼•  CorysO,  521. 

%  Dbolabation  nr  AonoN  Founded  UPON  A  Statuib  giving  a  new  leoMdy, 
ought  to  ahow  whence  the  phdntiff  derives  his  right  of  aotion,  and  aU 
the  iMsts  and  circumstances  requisite  to  bring  tho  case  within  thastatnta. 
Tkmrpe  v.  BmUmf  631. 
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X  TwaamoAL  Plbaduios  abb  bot  Bequibbd  in  Tbuls  of  vnaU  oiwi,  and 
by  Motioa  3  of  the  act  of  1812,  Elm.  Dig.  63,  jndgnifinte  in  «aoh  oaiet 
oan  not  be  reverted  for  any  irregokurity  not  impairing  or  defeating  tnb- 
•tantial  righta  of  the  party.    Id. 

••  Whbrb  Labob  is  Pbbvobkbd  ubdbb  a  Spboial  Cobtbact,  and  the  eon- 
tract  ia  folly  performed,  ao  that  money  ia  doe,  and  nothing  remains  bat 
to  make  payment,  the  party  ia  not  obliged  to  declare  opon  the  contract, 
bat  may  Bostain  an  action  open  the  general  coonta.  OumnumffBY.  NkkoUf 
601. 

IOl  Plbaoiko  IK  CEiBr  to  a  DBCfLABATiOB  Waives  any  demorrer  that  may 
have  been  previooaly  interpoaed.    HFeale  r,  N^olaaid^  42L 

11.  Tbohbioal  OBJBcnoB  TO  FoBM  or  AonoN  aftkk  Opbxibo  I>BFAnLr,  on 
affidavit,  to  let  in  a  defenae  on  the  merits,  will  not  be  permitted;  as» 
where  it  is  objected  that  an  action  on  a  goaranty  shoold  have  beeo 
brooght  in  the  goarantee'a  name.    Ehd  t.  ^neatfy,  768. 

VL  PUBA  TBAT  A  NOIB  SUBD  UYOB  WA8  GiVBB  IV  GOB8IDBBATIOB  OB  A  SaUI 

OB  AB  Ibtbbbct  IB  Labb,  not  evidenced  by  an  instroment  In  writing,  is 

not  a  aoffident  plea  in  bar  diraeUy  aetting  up  the  statate  of  fanda. 

BdM^  T.  darktui,  177. 
Ul  Failubb  of  Ck>B8iDBBATi0B  IS  THB  OBLT  IsBUB  raised  by  aooh  a  plaa» 

Id. 
14.  Plba  ur  Abatbkbbtib  Waivbd  by  a  plea  in  bar.    (Mat  v.  iVrl^  ISfti 
1ft,  pui4  ov  MiRAXB  IB  TEB  Ck>BBn>BBAnoB  ov  A  NoEB  la  not  Bofficftcnt  hi 

liiw  nakaa  it  atate  apeoifioally  the  facts  constitating  the  aUegsd  "»***^'~ 

Id. 
li.  FUA  WBna  Atbbs  Obbbballt  that  a  Kokb  Subd  upov  waa  given  hi 

aattlsment  of  a  balance  of  aoooontai  and  that  the  balimfft  chamadaoaiaal 

datodant  waa  the  lesolt  of  mistaVa,  as  a  tme  aettkment  woold  have 

ahown  nothiag  to  be  doe,  la  not  good.    Id, 

n.  OBOVBBBVLIBO]>B]fUBBBBTOCoiiniAIBTB0BASuxGBBXAXB,Jn4gniSBl 

final  may  be  entared,  by  the  statate  of  Mississippi,  nnlsss  detedanli  by 
affidavit^  shows  a  deliose  on  the  merits,  althoogh  the  daclaratfam  also 
eontalna  money  oonnts,  withoat  a  bill  of  partioa1ara»  and  to  these  n  plan 

li.  OBGBBBBALDBMUBBBBTODaCLABATIQBGOBTAIBIBOTBBBBOoUBTBiif 

sithsr  of  the  oonnts  is  good,  the  demorrsr  most  be  overmlsd  with  eosl^ 
as  itesnnot  besostsinadinpartandovenniledlnpail    HidcflsT.Cbr- 

liL  OnniiTOBCk)VBBABTBOBPATHBinroBlK8TALLKSBTS,onthe]a8tof  which 
yifininff  is  to  make  a  deed  to  defendant  of  certain  Umd,  shoold  aver  a 
performance  or  an  offer  to  perform  on  plaintiff's  pail    Id, 

SOl  Bbrobs  IB  Favob  OB  A  Pabtt  can  not  be  taken  advantsga  of  hf  him. 
MeGcwm  v.  YTesC,  468. 

fL  A  Biu.  OB  ExoBPTioBS  OAB  Bbibo  up  oblt  Bbbobb  m  the  opiniont  dlre^ 
tioOf  <v  jodgment  of  the  coort;  irregolarities  in  the  proceedings  or  errata 
of  the  jory,  oan  not  be  reached  thereby,  except  throogh  aome  roling  of 
the  coort    StaU  v.  8<merM^  248. 

tl  Ab  OBJionoB  TO  THB  JuBiSDiOTiOB  which  has  been  waived  in  the  trial 
coort,  oan  not  be  raised  on  appeal    Reynolds  v.  Bowky^  233. 

flea  AoBBOT,  11,  12;  Assumpsit,  3-6;  Attobbbt  abd  Cubbt,  2;  Babks  abb 
Babkibo,  3, 4;  Cobtbmpt;  Cobpobatiobb,  6-7»  11|  CkNRB;  RnBOniBBi;  4| 
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QlXAHDiAir  AMD  Wabd;  Hawims  Ck)BFU8;  Bjqowjlyb,  8}  JuDOiom,  22| 
M0BXOAOI8, 10;  Nsw  Tbial;  Nollb  Pbosxqux;  Qmon  akd  OrwwMBB^ 
8»  4;  FttOHiBinoN;  Substtship,  3,  6. 

POWEBS. 

▲  FowsB  nr  ▲  CUditob  to  Sill  hib  Debtob*8  Land  in  order  to  obtidB 

funds  wherewith  to  pay  the  indebtednefls  due  to  himself,  most  be  ezer- 

dsed  by  a  sale  of  the  land  to  third  persons.    The  oreditor  will  not  be 

Justified  in  taking  from  his  debtor's  trusteea  deed  to  himself  of  the  land. 

A^  T.  Ihgks^  87. 

See  Evn>BNCi»  10. 

PBBSGBIPnON. 

See  WA1BB00UB8I8,  10^  11. 

FBESnMFTION& 

Btt  RwMDmnat  4^  6;  Quaxmax  akb  Wabd,  4; 

llAuaiDini  FMaoonoir»  4;  Mabbiaob  axd  Divqmi^  H$  Hi 
lnnanann%  S8|  8alib»  2. 

FBIVILBaED  00MI1U1IIGAIIQN& 
See  Ldbl. 

FBOBABLB  OAUSB. 
Sea  MaiJCffOOT  FBonounov. 

FBOHIHITION. 

L  Turn  FuLnmROT  Skip  wmnui  ▲  Writ  oy  Pi>hhut«w  n  Sooas  is  tta 
ttSng  in  tha  mpwior  oonrt  of  a  soggestkm,  whsraln  should  be  asl  forth 
aD  tiia  malarial  facts  whaieon  the  party  founds  Ua  right  to  saehnnadji 
wlMca  aaeh  iaats  aia  not  i^paiant  tnm  tha  rsoocd  el  tha  |wwwiadings  la 
tha  inferior  ooort^  an  aflldavit  to  their  tmth  should  be  madsu  JSs  jMrft 
WOUam$p  48. 

&  Umut  FEHDrEAnoir  cnr  ▲  Svooasnos  a  nils  should  be  entarad  npoo  tha 
opposite  party  requiring  hhn  to  show  osnsa  why  a  prohibitJoB  should  not 
isBoa.    Id. 

IL  ABotjivoShow  Oaimb  wBTAPBOHXBmoirsBOVKDVovIanTaScATaaD 
fortiiar  pcooaedings  in  tha  inferior  ooort  from  tha  tuna  that  it  is  ssrtad 
vpoo  tiiat  court  and  tha  opposite  party.    Id. 

4»  Wbbbb  ▲  Buia  ion  a  FMBmnoir  n  Mabb  AnsoLun,  the  writ  shoold 
not  at  once  issne,  if  there  is  any  objection  thereto^  bat  the  par^  who 
seeks  it  should  be  reqnired  to  dedare  in  a  ^  tarn  action.  Such  actioa 
is  based  upon  the  fiction  that  the  prohibition  has  actoally  lasoad,  and 
that  the  opposite  party  is  proceeding  in  defiance  thereat  The  decl»> 
ration  therein  should  set  forth  the  facts  upon  which  the  prohibition 
issued,  so  that  their  sufficiency  may  be  determined  by  the  ooort  on  de* 
mmrer,  or  that  their  truth  may  be  traversed  by  plea.  Upon  the  deter- 
aination  of  such  action  in  fsTor  of  plaintiff,  the  writ  of  prdiibitian  should 
Issue;  if  determined  for  defendant*  then  the  case  shoold  be  remanded  ta 
tha  original  Jurisdiction,  to  be  proceeded  in.    Id, 
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I.  HixuBB  CKV  PftOBURimr  AT  Common  L4W,  and  the  nwnMrcCpnoatdl^g 
tiunf or.  iiTnlilTiiwI     /cL 

6b  (hrncBoy  WBiroy  Pfeoanixioirktopnve&teoartolromflBoeedlqKtiirir 
jmrMietfan ia the aatctcfae d  tfawr  judidal ftinfffcioM,    MxprnUBrmi 

Awritof  pKhiUtioii  wiUnofcbeiiraedtopravvntik    JUL 
8l  Mnoanr  the  RuauuMi  OJi  Kxaanro  Juium>iunog  fci  nofwwnid  lor »wiH 

cC  prahibitioik    /<! 
il  Wbi*  ov  FMBnmoir  wxu.  not  Jmum  whtn  Hmvo  ki  aooM 

^wtovHMdj.    /dL 

BAILBOADa 

Wkm  BouDorai  n  Bit  or  Fob  bt  Spabx  ibom  Bvanni  of  m 

nOvoad  tnlii«  and  oonniiiied»  tha  oompaoy  ia  not  Uablii  In  ao  aotfon  cC 
toHpaM  on  tha  oaae^  if  it  waa  guilty  of  iioiiag|ig«noapbiitiiaaddaaaan 
and  aldll  in  oanyiog  on  tha  Inwinaia  lor  wliioh  it  waa  iooorponlad  bf 
Iha  Vitihtnra,    Bmnmi(^  r.  H.  B.  B.  Oo,^  U. 

BaaOonmoBOKAii  Law,  7»  8;  BMnmv  DoauDi» !» % 

BBCEIPTOBa 
8aa  BiaoonoHik  ^S^fL 

BJSOESVSB8. 

« 

1«  HMjBifin^i  FoanHDov  will  bb  Fbotboibd  vr  vbb  Omihl    ^Jtay 

Clllir  AMft  ▼•  Sek&merham,  661. 
ft  IkvAna  Who  batb  AxxoBina>To  a  Baonnnwill  aotbapwlltadla 

foaation  tha  right  of  tha  ooart  to  aj^oint  him,  nor  to  diatnb  Ua  paa* 

BBCITAL& 
16)  Lahdlobd  a»  Znaai^  Yt  UH 


BBCX)BD8. 
BaaDiD0,2-7;  ByiiHnGi,47« 

BEDEMPXION. 
8aa  BiJHJUUUH%  A 

BBNT. 

Doauni»  4|  Imnuiran— Fib%  1i  LanraD 
I^IMtl  MoBMAOMi  6^  8»  0}  VmNHi  as»  V) 

BBFUSVIK. 
flaa  Bnu  ov  Laddwi  Tbmijh 

BEPUTATIQlf. 
flaa  PABnmuBirt  8^  il 
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RESCISSION  OF  OONTBACTS. 

L  ynnxn  omx  vot  Rbcdid  an  £zzcirna>  Goirnucrs  oy  Sali,  in  tno  ab- 
MDoe  of  firsadt  beoftuse  the  goods  are  not  m  wnnanted,  nnleis  ha  haa 
naerred  that  right  His  solo  remedy  is  by  action  on  the  wananty* 
Foortof  T.  JBeui,  588. 

ft  RmowHfOH  mm  mm  nr  toio,  or  not  at  all,  even  whan  aerwal  artidaa  are 
aold  at  n  diatlnot  prioe  for  each,  and  althongh  teod  In  tha  aala  la  afaovn. 

id. 

Sea  EQUITT9  8. 

BBS  JUDICATA. 
Sea  JuDoimm. 

BETUBN. 
See  BiBOTMSHT*  >• 

BBVEBSI0N8. 
Sea  ViHDOB  AHD  YMmwM,  4. 

aALBS. 

L  A  ynna  cnr  PmaovAL  Pbopbbtt  oav  vot  8n  or  WAirovlteJiin 
Ua  veodor  in  defanae  to  an  action  for  the  pnrohaae  money*  whwa  ha  haa 
enjoyed  an  nndistorbed  poesession  thereof  from  the  time  of  tha  aala  to 
tfia  tima  at  which  the  property  oeased  to  exist  or  to  be  of  any  Tala%  and 
wbara  no  fnmdnlent  repreeentations  with  regard  to  the  title  were  made 
by  tha  vendor.    Sumner  t.  Ora^j  39. 

%  dr  Balm  BT  AaxmB  presumption  that  payment  waa  made  tothaprinoipal 
win  arise  only  under  drcnmstanoes  which  indicate  that  aiieh  waa  to  be 
tha  eaaa  In  ths  event  of  a  sale.    HeUkawaif  v.  BmTf  278. 

IL  liiASOBa  CKV  Damaou  in  Suit  iob  Bbbach  ov  Wabsahtt  of  qnality  el 
fooda  aoldy  fe  gsnendly  the  di£Bnenoe  between  the  vafaia  of  tha  foodaluN 
aUMdv  aad  their  valne  had  thqr  been  as  warranted.    FoaHbsi  ▼• 

Sea  Rwonifoir  oy  CoxTBAOHb 

SBAMBK. 
Sea  BHumo^  8,  4 

SBAWOBTHINBHS. 
8aa  Lmmuiran— MabqUi  1»  %  4» 

SEDUCnOK. 
Sea  Bvnmoiy  17. 

SET-OFF. 
Sea  AaBumsiT,  4 
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SHERIFFS. 

L  Dum  oy  Fobmsb  Shkbiif  Gsasb  bt  Tradition,  Mxeblt,  9i  unmeented 
prooeM  to  his  saooeMor,  under  the  Pennsylvania  practtoe,  and  no  writ  of 
discharge  is  neoessary.    Lethey  ▼.  Oardner,  764. 

2.  A  Skekow  who  Pats  thi  Amount  or  thi  Ezbootion  to  the  plamtifl 
without  intimating  that  he  had  advanced  the  money,  can  not  keep  tiie 
Judgment  alive  to  sue  the  defendant  npon  the  same  as  aasigneo  either  in 
law  or  in  eqnity.     WhiUier  ▼.  Heminwojf,  909. 

S.  Whies  a  Shxbiif  Lxyikd  xtpon,  Invxntobibd,  Adtkbtiskd,  and  Sold 
part  of  the  goods  as  sheri^  it  iflprima/ade  evidence  of  his  being  sherifl^ 
and  snfficient  until  the  contrary  is  shown.  It  is  also  evidence  that  * 
sufficient  levy  was  made.    Breufater  v.  Vail^  547. 

'4.  SKiBZfF  LiVTiNO  UPON  AND  LxAViNO  THI  GooDB  in  the  hands  of  tiio 
Judgment  debtor,  ^idiioh  are  levied  upon  and  sold  by  a  oonatable  as  the 
property  of  the  judgment  debtor,  has  a  good  title^  and  may  **^*'***H  an 
Mtion  of  trovor  agidnst  a  pniohaser  at  such  oonstabls's  sslop  without  &»- 
ties  d  the  shniffs  lovy.    Id. 

8m  BSKUTEOXt. 

8HIPPIKO. 

L  Fuff  Owiont  CKV  Vihil  has  ho  Autbobot  «o  Imnui  for  tiio 
the  ownm.    tkmtff  ▼.  AirAavoi  /nt.  0».»  897. 

%  IVSUBANOI  OF  VlHIL  BT  OnB  PaBT  OwNBB  IOE  Au.  KAT 

by  tiiootiMn,evi8n  after  a  loss,  by  suing  oo  the  polioy.    Id. 
8l  DBmnosr  ov  ibb  Vbhil  dubino  tbb  Oqhtdiuabob  ov  vbb  Oiwi  iiw 

flaiMO  wm  rvmUmdi^  and  without  sufficient  oaiiae^  ooMWotsdwife  a  oon- 

tinned  absitdonmsnt,  wotks  a  f orf eitore  of  seamsnli  wages  by  iSbm  wast* 

itime  law.    Bpetnotr  t.  Aiifia,  277. 
4  IiiniL--PluiPiB  Ibrnnr  IN  TBBLoo*BOOKnraat  be  Blade*  whan  aMatads^ 

avtion  is  interposed  as  a  forfeiture  of  wages,    Id» 

ib  TD  AunOBXTTOV  liABfBBa  OBCcnaCANDBBiQrSnAMaBBSBflmiflO 

VBB  FuBOBAaB  of  iwoMiiny  supplies^  and  to  that  aztsnt  tiisj  bmj  bind 

tiia  owners;  in  genstal,  however,  they  have  no  antfafliily  to  bind  eillMr 

iSbm  boat  or  the  ownen,  by  purohases  of  other  kiada;  any  siieh  moAad^ 

■hmI  be  apaoially  eonf erred  l^  the  owners,    (kdrfyr. 

190. 

See  Bills  ov  IiABONk 

SLANDSBi. 
L  To  Bbootbb  Damaobb  nr  AN  Action  lOB  Slandbb  or  Tma  it  ia 

to  prove  malice  upon  the  pert  of  defendaak     WM/m  v.  P^ient  218. 
t.  Idbm.— Onb  Who  has  Bbasonabub  Ground  to  suppose  himself 

of  the  legal  title  to  lands,  or  of  an  equity  therein  which  would  enaUe  Uai 

to  maintain  an  action  for  a  conveyance,  is  not  liaUe  in  damages  in  aa 

action  for  slander  of  title.    Id, 
t.  Qbjbot  ov  Action  fob  Slandbb  ot  Titlb  is  to  Quibt  Titlbs,  and  if  this 

object  is  attained  by  a  waiver  of  title  upon  the  part  of  defendant^  there 

osn  be  do  reooveiy  of  damagee  against  him,  where  there  has  been  aa 

malice  upon  his  part.    Id, 


tfBm^t^mm^mam 
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STATUTE  OF  FRAUDS. 

L  Seasotb  OF  Fbauds  Kakxs  7om  an  AoBsncBffTwhioh  l^  its  terns  iinol 

to  bo  pocf onnod  within  one  yoar  after  it  is  made,    Loehoood  ▼•  Bomei^ 

820. 
i.  If  Temb  fob  PiBioBMnro  av  Aobxembht  iut  Hafpiv  wxTHnr  ▲  Txa^ 

the  agreement  ia  not  avoided  by  the  statute  of  fnuidn^  though  the  haj^ 

pening  of  the  oontingenoy  is  improbable.    /<f • 
S.  That  PxBFOBJCAircB  of  Aobbdont  mat  Comhxnok  wiTHnr  a  Tbab»  does 

not  take  it  out  of  the  statnte  of  frauds,  though  it  be  so  oammenoed,  if  it 

is  not  to  be  completed  within  the  year.    Id, 
4.  Pasty  ftFOEiyiNo  Benbiit  of  Past  Pxbfobkavoi  of  a  Gqbtbaot,  and 

then  avoiding  it,  becaose  within  the  statnte  of  frandu^  moat  pay  for  what 

he  has  reoeived.    Id. 

ib  OOHTEAOT  fob  a  Coiff  TO  BB  TaBBCAfTBB  BBOOTTBir  AHD  FOALBD,  and  tO 

be  delivered  at  the  usual  weaning  time,  is  within  the  statute  of  frands^ 
beoanse  it  can  not  be  completed  within  a  jrear.    Id. 

C  CknnsAor  fob  Salb  of  Stabdino  Timbbb,  to  be  out  and  sowed  from  tho 
freehold  by  the  vendee,  does  not  oonv^  to  him  any  intsnst  In  the  land^ 
within  the  meaning  of  the  statnte  of  frwids,  but  is  to  be  ooustmed  manly 
as  passing  an  interest  in  the  trees  when  they  are  so  severed.  Oit^fUm  v. 
Oatpmitr^  881. 

7*  If  vfob  a  Paboi.  Salb  of  Land  a  Nora  fob  tbb  Puob  bb  Gifbv,  and 
before  the  note  is  paid  or  an  action  brought,  a  oonveyanoe  be  made  and 
eawonted,  the  pnrdiaser  cannot  rely  upon  the  want  of  a  writing  evideno- 
lagtheoriginalsale,  to  defeat  an  aotion  upon  the  note.  JMettm  r,  darh' 
9om,  177. 

C  Pabol  Gqbtbaot  fob  Salb  of  Lands  of  whxgb  Posnanov  n  to  bb 
OiVBV  BDOBB  Patmbnt  made,  and  the  possession  is  thereafte  aocord- 
ioffij  given  to  the  vendee^  is  sufficiently  exeouted  thereby  to  estop  the 
vsBdee  from  setting  up  a  failure  of  oonsideratian  to  an  aotion  vgioa  a 
aoAa  gNen  for  the  prioe.    Id, 

See  PLBADora  and  PBAonoa,  12i 


TJTE  OF  LIMITATIONS. 

1«  BiATon  OF  Limitations  in  an  Action  fob  not  Atxacuubii  SuFiiuiBm 
P!kofbbti',  as  the  defendant  might  have  done,  commenoeo  to  run  from 
the  return  of  th^  writ»  and  not  from  the  time  after  judgment  when  it  is 
disoovered  the  property  is  insufficient  to  satisfy  the  Judgment  Befft  v. 
irorrfi,264. 

ft  Patmbnt  bt  Liquidatino  Pabtnbb,  wtthin  Six  Ybabs,  cm  a  note  given 
by  him  after  the  dindlution  in  the  firm  name  for  a  finn  debt^  is  evidenoe 
of  a  new  promise  by  all  the  partners,  and  takes  the  case  out  of  tho  stat' 
vte  of  limitations  as  to  all.    ffouaer  v.  /nrfne,  768. 

See  AnuMFSiT,  6;  Marbtbd  Womsn. 

STATUTES. 

L  In  KxFoaiTiON  of  Statotbs,  Will  of  LKnaLAZOBB  m  to  bb  RBaABUBB 
and  carried  into  offset  as  long  as  it  keepe  within  constitutiooal  limitiL 
State  V.  BalUmart  A  OkioM,  R.  Co.,  317. 


1 
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%  IhviM  Buman  BiLAsnro  vo  bamb  Thsto  oooar  10  tm 
«oartnilngMiyoiMof  tham.    I<L 

t.  WOBMABB  «0  BB  TaXMX  tg  THBIR  OBDnrABT  fifeUnnQAnOV  Ib  the  OOB- 

•tmofcion  of  stekitat.    Id. 
4.  Whbbb  Air  AiiBHPA!»DBT  AoT  BBQiPiBBi  Apowmmt  by  ttBTPtwqlBd^f, 
B  irot>  B>  Ukb  tomnhip  poUt  la  ratifieatioa  of  mdh  aot  li  icM,    JbaiiT. 
CiwrfBiiaft  7»7. 

8m  Owwhwtiobal  Law;  Pibaddio  avd  nunno^  7* 

8T0CKHOLD8B8. 
8m  OmffOBAXiOBii  0-lL 

8TBEBT8. 
8m  Rimnnnf  Jknua,  4;  Hbohwatb. 

SUBSCBIFTION. 

On  09  A  RVMBBB  OV  SOBBOBIBBBB  VO  A  GoKMOir  QbIBOT  OAV  BOt  SOB 

Aboibbb  of  ttwi  number  lor  the  Uttor't  propoitloB  of  wnon&f  aOifad  to 
hftfo  boMi  oxpendad  by  the  plaintiff,  there  appeiriqg  no  e^BMgr  te  the 
ea^Mditare  of  the  moo^,  MithoriMd  by  the  mbeoribve^  itof^wl  ▼• 
8^oiiB,S81. 

SUBKTTSHIP. 

1.  ASOBBTTWBOGABOBEBTBBDBBTOyBnPBniQIPALbytheeBeeBlkBMld 

deliTeiy  to  the  creditor  of  hie  own  notOi  ie  entitled  to  reooiw  from  Ui 
priBcipel  the  aBMmnt  of  the  debt  that  he  hea  ao  diMhaiged.    Jfealt  t. 

t,  BniRT  07  SoBBTT  OoBTDnm  AinnB  A  JuDOMBBT,  and  he  eaa  veqoire  tiie 
creditor  to  make  an  effort  to  obtain  itiaf action  liom  the  jrhwipal 
debtor.    Chmmertlal  Bamk  ▼.  Wuterm  Beterve  Bamkt  TSOl 

lb  Ib  Suit  BT8uBBVTAOAiiQRrBi8Ck>-flaBBTTVOBCkurxmiBii«iov,  their  oom* 
BiflB  prinoipaly  or,  if  he  ia  dead,  hia  perannal  repreeentative^  Bmal  be 
BHide  a  party  defendant    Bameif  ▼.  Tarbonmgh,  081. 

4  8OBBIT  OAB  VOT  GaXX  upon  BI8  Oo-BUBBTr  BOB  GOBIBOOTIOB*  wtttWBl 

ahowingthat  he  eaa  not  obtain  aatiafantinn  from  their  onmmnn  piinolpaL 
Id. 
fti  Tbm  SuBBiiBB  ON  THB  OmoiAL  BoND  OF  A  Shbbiit  are  teleaeed  ii^  anbae 
qnently  to  the  time  that  they  go  upon  hia  bond,  an  aot  ia  paaaed  wliioh  at 
onoe  cortaila  the  datiee  and  emolnmenta  of  his  oflioei    Bomtm  t.  /Vten^ 


•»  GuABANTT  18  NOT  Nbgotiabui,  and  an  action  thereon  can  be  maintBJned 
only  in  the  name  of  the  guarantee.    Shel  ▼.  SnevUiiff  758. 

7.  Pbomibb  Mabb  to  Onb  Pxbson  to  pay  money  to  another,  can  not  be  relied 
upon  by  the  latter  if  it  waa  not  commnnicated,  nor  intended  to  be  cobi> 
mnnicated,  to  him.    OrinneU  v.  Cook,  603. 

8b  NonoB  TO  GuABANTOB,  or  demand  on  debtor,  ia  nnneoeaMry  where  the  lat- 
ter ia  insolvent  when  the  debt  mataree.    ShofiM  ▼.  Haley ^  807* 

t.  That  Guabantt  is  vob  an  Amouitt  Grsatbb  than  tbb  Obioxnal  Dbb8 
will  not  prevent  a  rooovery  of  the  increaaed  amomit»  the  trenaaoHon  ba> 
iagftona/flb.    Id, 

See  Equitt,  3-6;  Patxbnt,  % 


Imdez.  Ml 

TAVXKN8L 
Seelmn. 

TBNANC7  AT  WILU 

TBNANOY  IN  OOMMON. 
8e0  Oo-TBirAKor. 


TENDER. 
;  4;  BAncB  Am  BAiBOMb  ^ 


TRADES  UNIONa 
8e0  Ckurapnuunr. 

TRESPASS. 

I>  OwMiMUiiwiPdWMP<woFGooDB,byonal»Tfagtii»f««ilpiu|Wiliyia 
llMn,  and  m  ifi^t  to  ndaoe  them  to  potMMioii  at  ploMora,  is  ■nflkiiwit 
tomrfntifa  aithar  twapwi  or  repieivin.     J7fl^ytikoni  t.  AMVMb»  540. 

%  Tmmmm  n  ▲  TDsnoUB  Taxivo»  whanovw  thero  ia  aa  milttwM  madifHi^ 
with  tlia  propartyi  or  aa  oacaroiae  or  daim  of  domfalnn  oror  it»  wMiovt 
maj  pntmm  ol  aatbority  or  right  Thia;  witboat  *  naaval  adiing  cC 
tfia  proparty,  la  anffldant,  and  aa  a4stion  of  tiaapaaa  or  vaplafia  will  Ua. 
Id. 

8aaOombl»8|GaiMorAi.L4w»6;BjBO]iaH«;  l|BzaoDnoM%  19iIirav%S| 

TROVER. 

!•  Kaivr  saa  Somamv  PBOTSBrr  to  ICAnsaivTtennBiHMahaiapart 
ownar  of  tho  lawparly  oonTorted,  and  haa  tha  poaaaarfoo  aad  aooiplata 
OQBlrol  ol  an  of  ik    Hple  r.  JtfMe,  im. 

&  Faanr  PirBOBASDni  PBOFmrr  wbou  Oini  Who  hab  iro  Raaar  to  Bmu^^ 
and  hdldiag  it  to  hJa  own  uaa,  ia  guilty  of  *  diraot  aotof  ooairarBloa  witb- 
oat any  dwnand  and  refoaaL    Id, 

IL  TtAnnriFFy  batiwo  ▲  Gihzbal  ob  Sfioial  Pkopsbtt  In  hUnaalf  aa  aa 
ladiYldiialy  may  faring  trov«r  in  hia  own  name,  whothar  ha  aoqnlrad  that 
lawparty  aa  *  parohaaar»  aa  a  oonunon  oazriory  aa  a  apaoial  bailaa»  or  hi 
tha  diaohaxga  of  hia  duty  aa  a  aheriff^  or  otharpnUio  officer.    Brmottmrr. 

Sao  Emoutuwb,  5,  7;  Jnix>]aafT8»  19;  Sujuufii^  4. 

TRUSTEE  PEOCES& 
Saa  ATTAomcsNTSy  3;  JuDOMiBn. 

TRUSTS  AND  TRUSTEES. 

!•  8lAn  laaoLATUBa  mat  Appooit  TBUsma  and  oonraj  |iwiparijr  to  ba 
hold  in  troal^  lor  any  objoet  pablio  or  prirata.  Cfommiiriomnr.  WaHkm, 
488L 
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%  Amy  Fmoir  mat  Hold  as  a  TBinnnwboiiMpriibcC  ooafld^MtMid 

nl  hoMing  iwJ  or  p6raoiuJ  proporty.    JdL 
lb  CtaroftAnoira  kat  now  Hold  as  TumroEB.    Id, 

4.  Twxnt  MAT  tm  Oowwsdmd  to  tbs  Isquubmktb  o9  fig^^^^r  OmoBiMid 

thflir  RUXMMon  in  oiffios.    IcL 
fti  A  Tevbt  n  AV  OBUOAixoir  apon  a  person,  uMng  on*  of  ootiitdsnos  ss> 

posed  in  him,  to  apply  property  faithfully  and  aooovdiag  to  onoh  oibi> 

ildenoe.    Id. 
Ci  To  GoNSRTUTB  A DiBSOT  Tbust  there  mnst  be:  1.  A  transftr  to aeoaips- 

tent  person;  2.  A  fond  or  object  transferred;  S.  A  euM  fm  irmd  or 

purpose  to  whioh  the  fond  is  to  be  applied.    Id, 
1m  Tbust  is  Cbiatid  by  an  set  of  the  legiriatnre  pnmdiqg  lor  "a sinking 

fond  nnder  the  management  of  the  auditor  of  pnUio  aooonnti  and  tiis 

president  end  osshier^  of  a  specified  bank,  for  the  redemption  of  oertsiA 

bonds.    The  officem  named  are  trustees  and  haye  the  hgsl  title  to  the 

money  thns  intmsted  to  them,  and  the  power  to  loan  it^  and  to  sue  lor 

and  reoover  it  at  law.    Id, 

5,  To  Ihtibt  Tbubt  Monkt  on  good  seeority  is  the  dnty  of  a  tmstse.    Id, 
9l  A  Tbubtu  mat  Maintaik  an  Aonow  at  Law  lor  the  posewwlDn  el  tiie 

trost  fond  or  estate.    Id, 

IOl  Pabol  Proof  ov  Tbubt  nr  Pubohasi  of  Rbaltt  at  sheriff^  sale,  Ib 
fa^or  of  the  debtor,  is  inadmissible.    Le»kqf  ▼.  Oardmer,  79L 

IL  Pboot  or  PBAUDumrT  CoMBPfATioy  BjrrwBBn  Ppbithasbb  pit  Kuuutumi 
end  tlie  debtor,  to  defraud  the  latter's  ereditors,  by  maUngtiie  pnwhsss 
in  tnist  for  him  and  giving  him  a  lease  of  the  premises,  isinadmisribis  to 
defeat  an  ejeotment  bronght  by  the  porohaaer  against  the  debtor.    /dL 

See  AsaiasMBS'is  fob  Bbkbut  ofGbbditors,  8;  Bquitt,  S-6f  IfinivaAaai^  t. 

YINVOR  AND  VENDSB. 

L  Whbv  Lahd  n  Sold  as  CoMTAnnvo  so  Maitt  AiauH^  ''Mobb  ob  Lh^* 
bat  the  parties  oonfeemplate  the  land  as  *^«"***i**«g  the  amonat  sailed  lor 
Ib  the  deed,  the  party  sostaining  the  loss  mnst  be  aUowed  lor  il^  If  on  a 
snrvey  a  material  variance  between  the  amoont  called  lor  and  the  aoiasl 
amoont  is  found  to  exist.    Ooute  ▼.  A>yleg,  514. 

%  Fact  that  V bvdbb  was  a  Nbiobbob  and  Saw  Labtd  Dailt  makss  bo  dif- 
ference, and  the  doctrine  of  eatveat  emptor  has  no  application.    Id. 

lb  Abatbxbrt  nr  Pubghasb  Pbicb  will  bb  Allowbd  in  a  suit  to  ioreeloss 
a  mortgage  given  for  the  pnrohase  price,  thooj^  the  oontraot  Is  emsnted, 
wlftere  a  tract  contslns  less  land  than  the  oontraot  of  sale  and  deed  esll 
for.    Id, 

4.  CknrvBTANCB  of  thb  Bbtbbsiov  of  an  Eskatb  nr  Fbb  SmPLB,  which  at 
the  time  is  in  the  poesesaion  of  a  leseee  for  yeaiSi  pasMS  the  ri|^  to  the 
nnt^  nnlesi  there  is  an  ezprees  reservation  to  the  contmy.  Jfflbr  ▼• 
Skimmer,  178. 

See  Bona  Fn>B  Pubchasbbs;  Lebmb,  6;  SKAVon  OF  I^ahbil 

VEBDIOT. 
8is  Judcimbwb,  17}  Mauoious  Pbosbootion,  fi^  0|  HlnrSBAlr»ik  ?• 

VOID  JUDOMENTSb 
See  Judgmbntb,  4,  & 


ToiAiiTART  cxnnnnrAXGMi 

BqH4  iBB  PnMUflMb  i. 


WABBARTT. 


WATSBOOUBBBS. 

!•  BvAiiAv  Ornnm  n  Bmnjn>  to  Katvbal  VUrr  cC  a 
tinagli  Ut  Itod.    Jfcwm  ▼.  JfiiTfcpiflrtar,  I0<. 

%  Bbauam  Pbopmsvmi  n  Boov»  vo  Maxb  avob  BiAMWAna  Iteol  a 
<lii«»»f«arfBglko>g>ild»lMd>twffldptUhaitli»iffjrt» 
baknr  hin^  eoorirtnt  witii  a  TiOoaUt  bMMft  to  UmMlt  Md  II  is 
te  tiM  Joy  vhtllMr  iaeh  pwpikilei  baa  ined  mom  Umb  hii 
/A 

IL  BPAMAy  PUKPimoB  Dif aguw  Waam  ftroaaii  far  mflliagfipoaM,ii 
Uabla  fai  daoMign  to  onaovraiBgaiiilll  balov  Uai  on  tiia  aiaa  alviaa^ 
wtevliMinitvlBliMBlrMaiiiaiiolaiiffldaBlfarliMiiaealbQ^    /d. 

4,  BirABUV  OwiOB  n  Leablb  voe  Divsmoir  09  SnuuM  bt  hb  Aaaan^ 
Ihanfh  Willi  itiTWiinn  In  fnftwililnn  by  him,  tf,  ba^fa«  aolioa  tfai*  il  li 
Mag  made*  ha  mahta  no  objaotloiL    Id. 

8l  BiOBVorSBTBBALFDHBaTiir  Kati»abui  WAnsauiiioiailMBaaBifr- 
aidHil  ta  riparian  ownanhip.    OoOimt  ▼•  jygadwry,  722. 

C  WAvna  ABS  vo  bb  Dhood  Katioabui  which  aia  aafkfant  in  htik  la 
afford  a  nnmmon  paaitga  lor  all  paopla  in  Ma  vewala.    Id. 

%  Ctauav  BooBBBD  bt  SnuuM  abovb  Te»i-watbb  eztenda  la  Ihaniiddla  cC 
thaatrMmalooaunonhnr;  aueh  a  alnaai,  though  narigUila  in  faol^  not 
bring  doMMd  navifriila  in  kw.    IMcQefoii  t.  iVtelor^  112. 

01  Gbaxt  ov  Lavb  Boububb  bt  MiMiniiiffi  BiTBB  abova  Hda-mlw  as* 
Inda  to  tha  ariddla  al  tha  ihw,  and  inelndaa  inlMfaning  ithmdi,  Ilia 

bring  lagavdad  aa  a  narigriila  alvMm  bj  tha  nila  af  tha 
hnr.    Id. 

Ik  lfBABBBBBDl4>BiBPoBiJo£NTB;TBTrunaloBglhamaiglnof  aalfaamfar 
Ifca  pwyaaa  al  anwtalalug  Iha  qaanHly  of  land,  it  not  a  bonndaiy.    M 

Ml  PluBUBiFi'i  V  ■  Brew  TO  Maibt AP  Dam  wmcai  Oau—  Onamow  at  an^ 
•IbwVlMid,  and  la  appij  tha  water  of  tta  rirwini  to  a  aparial  pmpoaa, 
BMj  be  aoqnixad  by  araoting  and  kaeping  up  aorii  dam  and  ao  nriag  Iha 
wilM  far  tuanty  yaari  withoat  ohjaatlo<L    OMarifr.  nayer,  MX 

IL  Obb  MAvnv  FfeBnamnni  Biasr  «o  Maibiaiv  Dam  mat  BBPAimand 
ti^bfaa  it  and  naa  tha  watar  in  a  mora  aoanooiioal  way,  10  M  to  imlaa  and 
haapthawalaralagraatarliaighlonanadiaoanl  propriatorli  land 
haabaannaaalin  tfai^otdinary  oonditlon  of  tha  dam  and  oaatooMi] 
cC  tiw  water,  tf  the  dam  itmlf  is  not  Friaad  and  tiia  wnfar  ia  not  kapl  aft 
n  U^Mr  levri  than  tha  dam  waa  formal  aa|abla  aTin  lli 
when  not  Isalcy.    Id. 

SaaliAsa. 

WAYS  BT  MBCnnTT. 
See 


9M  iHinz. 

WILLS. 

!•  Av  ImwHt  Wamnr  Wul  mat  sj^vb  Bmbv  as  ▲  HraooxAim 

Wiii»  tf  tti  noa^oomptotioii  in  Ugd  fogmrewdtedfapiolfcsartql  God* 

or  torn  any  eanw  otiMr  than  aa  aotaal  intontloQ  to  aliidoB  il  or  poil- 

poaa  tti  conwimnation.    Q^iitt  t.  Q^iitt»  1S3» 
&  VAiLDtt  or  TiRATOB  vo  D1SPO8B  OF  BI8  Wboui  Braxs  m  he  lotendad, 

laftfing  *  porliaii  nndiTided,  oontnry  to  hk  daelared  poipooe^  will  aot 

pnfwmxt  hia  wxittaa  wiQ  to  that  txtnt  from  hayiiig  loroa  and  offaot  aa  » 

BQnoiipatlva.wilL    Id» 
8l  Wnii  PuBPOBTxiro  to  Dnpon  cm  Both  Bjul  An>  FnuimfaT.  Brass 

najba  aatabUahad  aa  a  Talid  taatamantaiy  dispoaitioii  of  Hm  panonal^ 

altbough  it  may  not  hava  baao  ao  pobUahad  aa  to  oonalltiita  a  kgal  dia- 

poaitlon  of  tha  realty.    Id. 
4L  Slatm  cah  vot  bb  tkb  Sxmjwax  ov  .TBBCAXBHTAxr  Dnpoamoir  enapt 

aa  pfo^idad  hf  atatata  In  thia  atata,  whibh  pfadndea  their  paaring  hj 

imBoqpativa  wili    Id, 
ib  Wbbbb  WoEoa  nr  a  Will  would  Gbiatb  as  Bbreaxs  Tail  nr  Labbi^ 

tha  aama  worda  In  n  baqnaat  of  ohatfcalawill  oaiiy  tha  abaolnta 

Swaii^  T.  Bateoe^  72(X 
6b  InDL^-Tharo  la  an  azoeption  where  to  worda  of  limitation  in 

baqnaati  there  ia  added  "ezeontora,  adminiaferatora,  and 

'*aqiially  tobediyided»''orother8iinilar  wordaof  lindtatloB.    Idm 
tm  Iamaot  n  voT  A  Obabob  on  Rbautt  uhums  Bxpbbbblt  Bbolabbd  aa 

to  ha^  or  nnleaa  an  intent  to  make  it  a  ohai]ge  may  be  infened  Ikom  tiie 

whole  will.    MotUgomerf  ▼•  MeBkroift  771* 
8l  IaoAorBBnuniLTGivBir**BrLiBu''oyLAHi>iavoTAOiiABOBtiNnoai 

aa»  wlftere  a  teafeator  devlaea  ana  third  of  oartain  realty  to  eaeh  ol  tiuae 

daoi^ten^  but  direeta  tliati  in  eaae  ana  of  than  haa  no  hair  of  liar  bod^ 

at  hia  death*  her  ahara  ahall  go  to  her  aiateni  tfaqr  pa^iBg  her  *'in  lien 

thereof*  a  eertain  aom  of  money.    Id, 
il  OoKiNncioir  nr  Rbrbaibt  ov  tbb  Mabbiaob  of  Tbravob^  Widow  inn 

dafiaa  to  her*  la  not  Toid  though  there  la  no  limitetlan  of«r.   Objijwyev, 

Alnmdw^B  Htikn^  VSL 
IOl  DBmn  «o  a  Wifb  dvbibo  hbb  Widowhood  ia  n  Hmitartna 

ol  the  dniation  of  the  eetatab  aad  noin  oonditJon.    JSI» 
IL  Tam  Bmatb  of  tbb  Widow  in  aaoh  oaaa  la  dataimlmid  by 

qnant  maniaga.    Id. 
Vk  Labm  Aoqoibbd  AFTBBTBBBzBOonoirorA  WiLLdoaotpaaabyn 

ilaaiBtliareaidaaiydanaaof  thatwHL    Bmm  ▼>  Brn^mm^  gUl 


L  Widow  OF  ABiBTBRATB  HAT  BB  Swobs  aanwitneaa  in  aanotiaBbrav^ 
by  tha  adminiatrator  of  her  deoeaaed  haabfndt  to  profo  nqy  ImI  toi^dsh 
aha  amy  teeti|f  withoat  TioUtfaig  the  oonfldenoa  exlBtfaig  bal.woeB  bar 
and  her  hnaband  while  tha  marriage  rebtion  eodatad.    JMeodtT.iMi^ 

878. 
%  WiDOWiaBorCoMFBTBHTWroiMaToFAOBidlacioaadtoherbyhar 
bmid  in  apeeking  of  hia  aflhiia.    Snob  diaoloaarea  are 
oltraat  and  oonfidenoe  between  hnabaad  and  wife.    ML 


Indsz.  885 


IL  Ih!fiaKm09WlII»<mI>IATROFHU8BJJn)^dOMIIolTCn0ff«lMrlB00lll^ 

tnoj  to  testify  ooooeming  ditolotiuw  mad«  to  bflr  bj  Imt  lio^ 

tlia  oontunianoe  of  the  nuurmge  rabtloiL    /dL 
4^  OmAK  Jxxaanuatt  fob  Bioaict  the  Moond  wife  ii  a«1inlaribli>  m  *  witBMi 

iitlMrteoragidiiittliepriaoiier.    iSStafe  t.  Fottarms  000. 
ib  Wmnn  must  Amiwxb  Quxsnoira  tbough  thoaiisiran  lubfva  tondHMf 

to  his  dlfpttnganent  or  di«graoe.    /dL 
Ci  WnwMS*  CtoDiTiUTBBlMyKAOHKD  by  proof  that  ho  hai  mads  loptM^ 

ttons  inoonsistont  with  his  pment  testimony,    LL 
1.  WmnHS*  Orkdix  as  vo  Mattibs  Euoixsd  cm  Oioos-ssAMarAnw  lur 

SB  Ikpbaixebd  after  oalling  his  attention  to  the  faol  and  asking  Urn  if 

at  a  speoifled  time  he  did  not  make  other  statementSi    /dL 
IL  AGiiiLDOvAnTA0B]iATBBAWrnraBS,  if  capable  of  disllnguishiag  bs" 

twesB  good  and  eiiL    State  ▼.  WkitUer,  272. 
il  PkBLmnr  AST  BzAinvAxxoN  or  a  Cbzld  Is  only  aeossmy  to  astlsfy  the 

Judge  ss  to  the  propriety  of  admitting  the  child  as  a  wHuuss,    Id, 
Ml  WBBBaQmMAZBBSioirsKAMBOvOTBBBMAZBBat  the  latter^  nqoesl^ 

to  a  Joint  and  sevend  promissory  notSi  the  maker  thns  signing  Is  a  coai> 

pstsnt  witness  to  prore  the  signatoro  of  tho  oUmt  in  a  soit  agslnst  the 

btfear  by  the  holder.    Jforw  ▼.  ChrteM,  471. 
IL  lMPBA(SQHaWiTNB8[k--4)ne  who  tsstdfies  that  he  knows  the  gnstalchari 
of  a  witness,  bat  nothing  of  his  olutfaoter  lor  troth  and  TSfaoilgrt 
be  asked  whsllMry  from  his  knowledge  of  soeh  gnstal  ehsfntsr»  ha 

wdd  bsHsfO  tfufc  witness  nnder  oath.    JUkMOA  t.  .AbbIl  tti. 

Sea  PABsnoHBOP,  laiL 


WBUB. 
It-lSi  HaBBAs  Oomiai  Lnm^  9$  MoaBBSM^IVIL 


^ 
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